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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded. 

 

¶1 MI CHAEL J.  GABLEMAN,  J.   St even Ki l i an seeks r evi ew of  

an unpubl i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med 

t he or der  of  t he c i r cui t  cour t  f or  Waukesha Count y,  t he 

Honor abl e Ral ph M.  Rami r ez pr esi di ng,  gr ant i ng summar y j udgment  

                                                 
1 Ki l i an v.  Mer cedes- Benz USA,  LLC,  No.  2009AP538,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Mar .  24,  2010) .  
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t o def endant s Mer cedes- Benz USA,  LLC,  and Dai ml er  Chr ysl er  

Fi nanci al  Ser vi ces Amer i cas,  LLC,  d/ b/ a Mer cedes- Benz Fi nanci al .  

¶2 Ki l i an l eased a Mer cedes- Benz vehi c l e i n 2006.   

Mer cedes- Benz USA manuf act ur ed t he vehi c l e and Mer cedes- Benz 

Fi nanci al  pr ovi ded t he l ease f i nanci ng.   I n t he f i r st  year  of  

t he l ease,  t he car  r equi r ed r epai r s on seven occasi ons and was 

out  of  ser vi ce f or  an aggr egat e of  appr oxi mat el y f or t y days.   

Ki l i an r et ur ned t he car  t o Mer cedes- Benz USA and sought  a r ef und 

under  Wi sconsi n' s Lemon Law. 2  Mer cedes- Benz USA accept ed t he 

r et ur ned vehi c l e and r ef unded $20, 847. 87 t o Ki l i an.   However ,  

Mer cedes- Benz USA di d not  i mmedi at el y pay of f  t he l ease wi t h 

Mer cedes- Benz Fi nanci al  and,  as a r esul t  of  t hi s f ai l ur e,  

Mer cedes- Benz Fi nanci al  commenced ef f or t s t o obt ai n payment  on 

t he l ease f r om Ki l i an even t hough he had r et ur ned t he car  t o 

Mer cedes- Benz USA and had r ecei ved a r ef und f r om t hem.  

¶3 Ki l i an r et ai ned counsel  t o assi st  i n st oppi ng 

Mer cedes- Benz Fi nanci al ' s  col l ect i on ef f or t s.   Ki l i an' s counsel  

i nf or med Mer cedes- Benz Fi nanci al  t hat  t he car  had been r et ur ned 

t o,  and Ki l i an had r ecei ved a r ef und f r om,  Mer cedes- Benz USA.   

Mer cedes- Benz Fi nanci al  does not  di sput e t hat  i t  r ecei ved act ual  

                                                 
2 See Wi s.  St at .  § 218. 0171 ( 2007- 08) .   " Wi sconsi n' s Lemon 

Law i s a r emedi al  st at ut e enact ed t o pr ot ect  buyer s [ and 
l essees]  of  new [ mot or ]  vehi c l es i f  t hey exper i ence cer t ai n 
t ypes of  pr obl ems wi t h t hei r  pur chases.   Vehi c l es wi t h pr obl ems 
cover ed under  t he st at ut e ar e known as ' l emons. ' "   Tammi  v.  
Por sche Car s N.  Am. ,  I nc. ,  2009 WI  83,  ¶1 n. 2,  320 Wi s.  2d 45,  
768 N. W. 2d 783 ( i nt er nal  c i t at i ons omi t t ed) .   Al l  subsequent  
r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007- 08 ver si on 
unl ess ot her wi se i ndi cat ed.  
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not i ce of  t hese f act s.   Ki l i an' s counsel  al so i nf or med Mer cedes-

Benz Fi nanci al  t hat  no per son may enf or ce a l ease af t er  a 

consumer  has r ecei ved a r ef und f r om t he manuf act ur er  under  Lemon 

Law § 218. 0171( 2) ( cm) 3.   Despi t e t he assur ances i t  gave t o 

Ki l i an' s counsel ,  Mer cedes- Benz Fi nanci al  cont i nued i t s 

enf or cement  act i ons.   Ki l i an f i l ed sui t  under  Lemon Law 

subsect i on ( 7)  i n or der  t o st op enf or cement  of  t he l ease.  

¶4 We concl ude t hat  Ki l i an may mai nt ai n an act i on f or  

equi t abl e r el i ef  under  Lemon Law subsect i on ( 7) .   Fur t her ,  we 

hol d t hat  Mer cedes- Benz Fi nanci al ' s  enf or cement  of  t he l ease 

af t er  i t  was i nf or med by Ki l i an' s at t or ney t hat  Ki l i an had 

r ecei ved a r ef und,  and af t er  i t  assur ed Ki l i an t hat  col l ect i ons 

ef f or t s woul d cease,  v i ol at ed t he Lemon Law.   We al so concl ude 

t hat  Ki l i an pr evai l ed i n hi s act i on when Mer cedes- Benz Fi nanci al  

vol unt ar i l y  ceased enf or cement  of  t he l ease af t er  Ki l i an f i l ed 

sui t .   We concl ude t hat  Ki l i an,  as t he pr evai l i ng par t y,  i s  

ent i t l ed t o hi s  cost s,  di sbur sement s,  and r easonabl e at t or ney 

f ees,  but  t hat  Ki l i an i s not  ent i t l ed t o an awar d f or  pecuni ar y 

l oss.   As a r esul t ,  we r ever se t he cour t  of  appeal s and r emand 

t he cause t o t he c i r cui t  cour t  f or  a det er mi nat i on of  t he 

appr opr i at e amount  of  Ki l i an' s cost s,  di sbur sement s,  and 

r easonabl e at t or ney f ees.  

I .   BACKGROUND 

 ¶5 On Mar ch 21,  2006,  St even Ki l i an s i gned a t hi r t y- ni ne 

mont h mot or  vehi c l e l ease agr eement  wi t h Concour s Mot or s,  I nc.   

Concour s Mot or s i s an aut hor i zed deal er  f or  Mer cedes- Benz USA,  
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t he vehi c l e' s manuf act ur er ,  and Mer cedes- Benz Fi nanci al ,  t he 

l ease f i nanci ng company. 3 

¶6 Dur i ng t he f i r st  year  of  t he l ease,  Ki l i an' s vehi c l e 

r equi r ed r epai r s on seven occasi ons and was out  of  ser vi ce f or  

an aggr egat e of  appr oxi mat el y f or t y days.   Because of  t he number  

of  pr obl ems wi t h hi s new car ,  Ki l i an deci ded t o asser t  hi s 

r i ght s under  Wi sconsi n' s Lemon Law. 4  On Apr i l  11,  2007,  Ki l i an 

of f er ed t o r et ur n t he car  t o t he manuf act ur er ,  Mer cedes- Benz 

USA,  and concur r ent l y demanded a r ef und i n accor dance wi t h Lemon 

Law § 218. 0171( 2) ( b) .  

¶7 On May 10,  2007,  Ki l i an r et ur ned t he car  t o Concour s 

Mot or s,  I nc.   On t he same day,  Ki l i an r ecei ved a $20, 847. 87 

r ef und. 5  Ki l i an t hen st opped maki ng payment s t o Mer cedes- Benz 

Fi nanci al .   He di d so because he bel i eved t hat  r et ur ni ng t he 

vehi c l e t o Mer cedes- Benz USA had sat i sf i ed hi s r emai ni ng 

obl i gat i ons under  t he l ease.  

                                                 
3  Mer cedes- Benz Fi nanci al  was descr i bed i n t he r ecor d as 

t he " f i nanci ng ar m"  of  Mer cedes- Benz USA.   The r ecor d does not  
pr ovi de a descr i pt i on of  t he pr eci se cor por at e r el at i onshi p 
bet ween t he compani es.  

4 See Wi s.  St at .  § 218. 0171.  

5 See Wi s.  St at .  § 218. 0171( 2) ( b) 3.   Thi s amount  equal ed t he 
sum of  Ki l i an' s l ease payment s and ot her  col l at er al  cost s f r om 
Mar ch 2006 t hr ough Apr i l  2007,  l ess an al l owance f or  r easonabl e 
use.   Ki l i an made f our t een payment s of  $1, 826. 12,  t ot al i ng 
$25, 565. 68.   Af t er  adj ust i ng t he r ef und pur suant  t o Wi s.  St at .  
§ 218. 0171( 2) ( b) 3,  i ncl udi ng a ( $4, 050. 99)  adj ust ment  f or  
Ki l i an' s r easonabl e use of  t he vehi c l e,  t he f i nal  r ef und t ot al ed 
$20, 847. 87.  
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¶8 The di sput e l eadi ng t o t hi s case began when Mer cedes-

Benz USA ( 1)  f ai l ed t o pay of f  Ki l i an' s l ease wi t h Mer cedes- Benz 

Fi nanci al  and ( 2)  f ai l ed t o not i f y Mer cedes- Benz Fi nanci al  t hat  

t he vehi c l e had been r et ur ned under  t he Lemon Law.   Mer cedes-

Benz Fi nanci al ,  unawar e of  t hese devel opment s,  began cont act i ng 

Ki l i an t o col l ect  on what  i t  v i ewed as unpai d l ease 

i nst al l ment s,  begi nni ng wi t h t he i nst al l ment  due May 20.   These 

cont act s i ncl uded numer ous phone cal l s and l et t er s demandi ng 

payment .   Ki l i an r epeat edl y i nf or med Mer cedes- Benz Fi nanci al  

t hat  t he car  had been r et ur ned under  t he Lemon Law.   

Nonet hel ess,  Mer cedes- Benz Fi nanci al  cont i nued cont act i ng Ki l i an 

about  t he payment s t hat  i t  consi der ed Ki l i an t o have " mi ssed. "   

By June,  Ki l i an r et ai ned counsel  i n or der  t o st op Mer cedes- Benz 

Fi nanci al ' s  col l ect i on ef f or t s.  

¶9 On June 15,  2007,  At t or ney Megna wr ot e a l et t er  on 

Ki l i an' s behal f  i nf or mi ng Mer cedes- Benz Fi nanci al  t hat  t he 

vehi c l e had been r et ur ned t o Mer cedes- Benz USA,  t hat  Ki l i an had 

r ecei ved a r ef und under  t he Lemon Law,  and t hat  t her ef or e Lemon 

Law § 218. 0171( 2) ( cm) 3.  pr ecl uded enf or cement  of  t he l ease.   On 

June 20,  Mer cedes- Benz Fi nanci al  r esponded wi t h a l et t er  f r om 

i t s Execut i ve Ref er r al  Manager ,  Gl en Bi el er .   I n t he l et t er ,  

Bi el er  acknowl edged r ecei pt  of  At t or ney Megna' s  June 15 l et t er  

and assur ed At t or ney Megna t hat  Mer cedes- Benz Fi nanci al  woul d 

r ef r ai n f r om f ur t her  cont act  wi t h Ki l i an r egar di ng t he l ease.  

¶10 Af t er  r ecei v i ng Bi el er ' s l et t er ,  At t or ney Megna 

cont act ed t he col l ect i ons depar t ment  of  Mer cedes- Benz Fi nanci al  

and was advi sed t hat  t he l ease account  r emai ned open and act i ve.   
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On June 26,  At t or ney Megna sent  a second l et t er  t o Mer cedes- Benz 

Fi nanci al .   I n t he second l et t er ,  At t or ney Megna i nqui r ed as t o 

whet her  t he l ease had i n f act  been cancel l ed by Mer cedes- Benz 

Fi nanci al .  

¶11 On Jul y 1,  2007,  Ki l i an r ecei ved a " Feder al  Legal  

Not i ce"  f r om Mer cedes- Benz Fi nanci al .   Thi s document  war ned 

Ki l i an of  consequences he coul d f ace af t er  hi s payment s became 

t hi r t y or  mor e days past  due.   Speci f i cal l y,  t he not i ce 

caut i oned:  " We may r epor t  i nf or mat i on about  your  account  t o 

cr edi t  bur eaus.   Lat e payment s,  mi ssed payment s,  or  ot her  

def aul t s on your  account  may be r ef l ect ed i n your  cr edi t  

r epor t . "  

¶12 The f ol l owi ng day,  Jul y 2,  Ki l i an r ecei ved an account  

st at ement  r ef l ect i ng a t ot al  amount  due on t he l ease of  

$5, 478. 36.   Thi s  amount  r ef l ect ed t he aggr egat e of  t hr ee mont hs 

of  l ease payment s,  pr esumabl y f or  t he mont hs of  May,  June,  and 

Jul y.   The st at ement  l i s t ed Jul y 21 as t he payment  due dat e.  

¶13 On Jul y 10,  2007,  Ki l i an f i l ed a compl ai nt  i n t he 

c i r cui t  cour t  f or  Waukesha Count y nami ng bot h Mer cedes- Benz USA 

and Mer cedes- Benz Fi nanci al  as def endant s.   Ki l i an al l eged t hat  

Mer cedes- Benz Fi nanci al  v i ol at ed Wi sconsi n' s Lemon Law,  

speci f i cal l y Wi s.  St at .  § 218. 0171( 2) ( cm) 3. ,  by cont i nui ng t o 

enf or ce t he l ease af t er  t he vehi c l e was r et ur ned and he had 
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r ecei ved a r ef und f r om t he manuf act ur er . 6  Ki l i an' s c l ai m f or  

r el i ef  i ncl uded a demand f or  t wi ce t he amount  of  al l  pecuni ar y 

l osses,  r esci ssi on of  t he l ease,  pr ej udgment  i nt er est ,  at t or ney 

f ees,  cost s,  and di sbur sement s.  

¶14 On August  29,  2007,  whi l e Ki l i an' s act i on was pendi ng 

i n t he c i r cui t  cour t ,  Mer cedes- Benz USA sent  a check f or  

$95, 252. 37 t o Mer cedes- Benz Fi nanci al  i n or der  t o pay of f  t he 

l ease.   Af t er  t hi s poi nt ,  Mer cedes- Benz Fi nanci al  consi der ed t he 

account  c l osed and t he l ease cancel l ed because t he l ease had no 

r emai ni ng bal ance due.  

¶15 I n an or der  dat ed Januar y 28,  2009,  t he c i r cui t  cour t  

addr essed Mer cedes- Benz Fi nanci al ' s  mot i on f or  summar y j udgment .   

The ci r cui t  cour t  f ound no genui ne i ssue of  mat er i al  f act  

r el at ed t o Ki l i an' s Lemon Law cl ai m.   Fur t her ,  t he c i r cui t  cour t  

f ound t hat  Ki l i an di d not  suf f er  a pecuni ar y l oss when Mer cedes-

Benz Fi nanci al  cont i nued t o enf or ce t he l ease af t er  t he vehi c l e 

was r et ur ned.   I t  gr ounded t hi s concl usi on on t he f i ndi ng t hat  

Ki l i an di d not  make any l ease payment s t o Mer cedes- Benz 

Fi nanci al  af t er  r et ur ni ng t he car .   As a r esul t ,  t he c i r cui t  

                                                 
6 Ki l i an al so al l eged t hat  Mer cedes- Benz USA vi ol at ed Lemon 

Law § 218. 0171( 2) ( b) 3. a.  by f ai l i ng t o pay of f  t he l ease wi t h 
Mer cedes- Benz Fi nanci al .   On December  15,  2008,  t he c i r cui t  
cour t  gr ant ed Mer cedes- Benz USA' s mot i on t o di smi ss t hi s cause 
of  act i on,  t hus di smi ssi ng Mer cedes- Benz USA as a def endant .   
The cour t  of  appeal s af f i r med t he di smi ssal .   Ki l i an di d not  
pet i t i on t hi s cour t  f or  r evi ew on t hi s i ssue.   We t her ef or e 
expr ess no opi ni on concer ni ng Ki l i an' s Wi s.  St at .  
§ 218. 0171( 2) ( b) 3. a.  cause of  act i on.  
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cour t  gr ant ed summar y j udgment  i n f avor  of  Mer cedes- Benz 

Fi nanci al .  

¶16 The cour t  of  appeal s,  i n an unpubl i shed deci s i on,  

af f i r med t he ci r cui t  cour t . 7  The cour t  of  appeal s f i r st  hel d 

t hat  c l ai ms f or  at t or ney f ees,  def amat i on,  and i nconveni ence di d 

not  qual i f y as pecuni ar y l oss,  and t hat  a c l ai m f or  pecuni ar y 

l oss was r equi r ed i n or der  t o r ecover  under  Lemon Law subsect i on 

( 7) .   Ki l i an v.  Mer cedes- Benz USA,  LLC,  No.  2009AP538,  

unpubl i shed sl i p op. ,  ¶¶10- 13 ( Wi s.  Ct .  App.  Mar .  24,  2010) .   

Second,  t he cour t  of  appeal s hel d t hat  Ki l i an di d not  seek any 

t ype of  equi t abl e r el i ef  i n hi s compl ai nt .   I d. ,  ¶14.   

Consequent l y,  t he cour t  of  appeal s concl uded t hat  t he compl ai nt  

agai nst  Mer cedes- Benz USA was pr oper l y di smi ssed.   I d.  

¶17 We gr ant ed r evi ew and now r ever se t he deci s i on of  t he 

cour t  of  appeal s.  

I I .   STANDARD OF REVI EW 

 ¶18 Thi s case comes bef or e us on a mot i on f or  summar y 

j udgment .   " We r evi ew t he gr ant  of  a mot i on f or  summar y j udgment  

de novo,  and appl y t he met hodol ogy speci f i ed i n Wi s.  St at .  

§ 802. 08. "   Bor ek Cr anber r y Mar sh,  I nc.  v.  Jackson Count y,  2010 

WI  95,  ¶11,  328 Wi s.  2d 613,  785 N. W. 2d 615.   " That  i s,  we 

det er mi ne whet her  t her e i s any genui ne i ssue as t o any mat er i al  

f act ,  and i f  not ,  whi ch par t y i s ent i t l ed t o j udgment  as a 

mat t er  of  l aw. "   I d.  

                                                 
7 Ki l i an,  No.  2009AP538,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  

Mar .  24,  2010) .  
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 ¶19 Thi s case al so i nvol ves t he i nt er pr et at i on of  

Wi sconsi n' s Lemon Law,  f ound i n Wi s.  St at .  § 218. 0171.   " The 

i nt er pr et at i on of  a st at ut e i s a quest i on of  l aw t hat  we r evi ew 

de novo. "   Hocki ng v.  Ci t y of  Dodgevi l l e,  2010 WI  59,  ¶17,  326 

Wi s.  2d 155,  785 N. W. 2d 398.  

I I I .   DI SCUSSI ON 

¶20 I n 1983,  t he l egi s l at ur e enact ed Wi sconsi n' s Lemon 

Law,  codi f i ed i n Wi s.  St at .  § 218. 0171. 8  I t  has s i nce become 

" one of  Wi sconsi n' s pr eemi nent  consumer  pr ot ect i on st at ut es. "   

Tammi  v.  Por sche Car s N.  Am. ,  I nc. ,  2009 WI  83,  ¶28,  320 

Wi s.  2d 45,  768 N. W. 2d 783.   The Lemon Law ser ves t he goal  of  

consumer  pr ot ect i on by cr eat i ng " st andar ds of  conduct  f or  

manuf act ur er s of  new mot or  vehi c l es .  .  .  as wel l  as pot ent  

consequences f or  v i ol at i ons of  t hose st andar ds. "   I d.   I n 

addi t i on,  i t  br oadl y pr ohi bi t s any per son f r om enf or ci ng a l ease 

af t er  a r ef und i s r ecei ved by t he consumer ——r egar dl ess of  

whet her  t hat  per son i s a manuf act ur er ,  l ease f i nanci ng company,  

or  a deal er .   § 218. 0171( 2) ( cm) 3.  

 ¶21 A consumer  who l eases a vehi c l e may r equest  a r ef und 

under  t he Lemon Law i f  war r ant y nonconf or mi t i es cause t he 

vehi c l e t o be out  of  ser vi ce f or  an aggr egat e of  t hi r t y or  mor e 

days dur i ng t he f i r st  year  of  t he l ease.   See Wi s.  St at .  

§ 218. 0171( 1) ( b) 4. ,  ( 1) ( h) 2. ,  ( 2) ( b) 3.   Assumi ng t he st at ut or y 

cr i t er i a ar e met ,  t he manuf act ur er  must  pr ovi de t he consumer  a 

r ef und wi t hi n t hi r t y days of  t he consumer ' s of f er  t o r et ur n t he 

                                                 
8 See 1983 Wi s.  Act  48,  § 1.  
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vehi c l e.   § 218. 0171( 2) ( c) .   The r ef und i s equal  t o " t he amount  

t he consumer  pai d under  t he wr i t t en l ease pl us any sal es t ax and 

col l at er al  cost s,  l ess a r easonabl e al l owance f or  use. "   

§ 218. 0171( 2) ( b) 3. a.   Once t he consumer  has r ecei ved hi s or  her  

r ef und,  " [ n] o per son may enf or ce t he l ease agai nst  t he 

consumer . "   § 218. 0171( 2) ( cm) 3.   

 ¶22 Consumer s aggr i eved by a v i ol at i on of  t he Lemon Law 

may mai nt ai n an act i on under  Wi s.  St at .  § 218. 0171( 7) .   

Subsect i on ( 7)  st at es:  

I n addi t i on t o pur sui ng any ot her  r emedy,  a consumer  
may br i ng an act i on t o r ecover  f or  any damages caused 
by a v i ol at i on of  t hi s sect i on.   The cour t  shal l  awar d 
a consumer  who pr evai l s i n such an act i on t wi ce t he 
amount  of  any pecuni ar y l oss,  t oget her  wi t h cost s,  
di sbur sement s and r easonabl e at t or ney f ees,  and any 
equi t abl e r el i ef  t he cour t  det er mi nes appr opr i at e.  

I d. 9   

¶23 Appl y i ng subsect i on ( 7)  t o t he i nst ant  case r equi r es 

us t o consi der  f our  i ssues:  ( 1)  whet her  Ki l i an may mai nt ai n a 

cause of  act i on;  ( 2)  whet her  Mer cedes- Benz Fi nanci al  v i ol at ed 

                                                 
9 The Lemon Law i s c l ear  as t o i t s i nt ent  t o hol d aut omobi l e 

manuf act ur er s account abl e,  and t o pr ovi de r emedi es t o t hose 
consumer s who have i ncur r ed damages as a r esul t  of  conduct  whi ch 
t he st at ut e pr oscr i bes.   Whi l e t he Lemon Law' s gener al  pur pose 
i s c l ear ,  t he par t i cul ar  t er ms and pr ovi s i ons cont ai ned i n t he 
st at ut e ar e somet i mes opaque.   I n subsect i on ( 7) ,  f or  exampl e,  
no def i ni t i on i s pr ovi ded f or  t he t er m " damages. "   And whi l e 
§ 218. 0171( 2) ( cm) 1.  pr escr i bes speci f i c  act i ons a manuf act ur er  
must  t ake when i ssui ng t he consumer  a r ef und,  
§ 218. 0171( 2) ( cm) 3. ,  by cont r ast ,  makes onl y t he bl anket  
st at ement  t hat  " no per son"  may enf or ce a l ease af t er  a r ef und 
has been i ssued.   Thi s case cent er s on t hese ambi gui t i es,  whi ch 
we i nt end t o c l ar i f y t oday i n a f ashi on consi st ent  wi t h t he 
l egi s l at ur e' s i nt ent .  
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t he Lemon Law;  ( 3)  whet her  Ki l i an pr evai l ed i n hi s act i on;  and 

( 4)  whet her  r ecover y of  pecuni ar y l oss,  cost s ,  di sbur sement s,  

r easonabl e at t or ney f ees,  and ot her  equi t abl e r el i ef  i s  

appr opr i at e i n t hi s case.   See Wi s.  St at .  § 218. 0171( 7) .   We 

consi der  t hese f our  i ssues i n t ur n.  

A.   Ki l i an May Mai nt ai n a Cause of  Act i on Under  Lemon Law 

Subsect i on ( 7)  

 ¶24 We f i r st  must  det er mi ne whet her  Ki l i an may mai nt ai n an 

act i on under  Lemon Law subsect i on ( 7) .   The f i r st  sent ence of  

subsect i on ( 7)  pr ovi des t hat  " [ i ] n addi t i on t o pur sui ng any 

ot her  r emedy,  a consumer  may mai nt ai n an act i on t o r ecover  f or  

any damages caused by a v i ol at i on of  t hi s sect i on. "   Wi s.  St at .  

§ 218. 0171( 7) .  

¶25 The par t i es agr ee t hat  t hi s case t ur ns on our  

i nt er pr et at i on of  t he wor d " damages. "   Mer cedes- Benz Fi nanci al  

ar gues t hat  Ki l i an coul d mai nt ai n an act i on onl y i f  hi s damages 

i ncl uded pecuni ar y l oss.   Accor di ng t o i t s t heor y,  s i nce Ki l i an 

suf f er ed no pecuni ar y l oss,  he coul d not  mai nt ai n an act i on 

under  Lemon Law subsect i on ( 7) .   Ki l i an,  by cont r ast ,  ar gues 

t hat  t he wor d " damages"  encompasses mor e t han j ust  pecuni ar y 
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l oss. 10  Accor di ng t o hi s t heor y,  because he sought  equi t abl e 

r el i ef ,  he coul d pr oper l y mai nt ai n an act i on under  Lemon Law 

subsect i on ( 7) .  

¶26 These t wo t heor i es on t he pr oper  i nt er pr et at i on of  t he 

wor d " damages"  addr ess one under l y i ng i ssue:  whet her  i t  i s  

pr oper  f or  Ki l i an t o mai nt ai n an act i on under  t he Lemon Law.   We 

t her ef or e now consi der  whet her  Ki l i an may mai nt ai n hi s act i on 

under  Lemon Law subsect i on ( 7) ' s f i r st  sent ence.  

¶27 The cour t  of  appeal s hel d t hat  a consumer  must  suf f er  

a pecuni ar y l oss i n or der  t o mai nt ai n an act i on under  Lemon Law 

subsect i on ( 7) .   Ki l i an,  No.  2009AP538,  ¶¶9- 10,  unpubl i shed sl i p 

op.  ( Wi s.  Ct .  App.  Mar .  24,  2010) .   Because Ki l i an suf f er ed no 

pecuni ar y l oss, 11 t he cour t  of  appeal s r ej ect ed hi s c l ai m.   We 

concl ude t hat  t he hol di ng of  t he cour t  of  appeal s i s not  

                                                 
10 Ki l i an ar gued t hat  he suf f er ed def amat i on damages as a 

r esul t  of  Mer cedes- Benz Fi nanci al ' s  negat i ve r epor t s t o cr edi t  
agenci es,  and t hat  t hose damages wer e suf f i c i ent  t o br i ng an 
act i on under  Lemon Law subsect i on ( 7) .   We do not  agr ee.   Lemon 
Law subsect i on ( 7)  c l ai ms do not  i ncl ude per sonal  i nj ur y 
damages.   Gosse v.  Navi st ar  I nt ' l  Tr ansp.  Cor p. ,  2000 WI  App 8,  
¶14,  232 Wi s.  2d 163,  605 N. W. 2d 896 ( hol di ng t hat  a consumer  
was not  ent i t l ed t o r ecover  per sonal  i nj ur y damages under  t he 
Lemon Law) .     Not hi ng pr ecl uded Ki l i an f r om al l egi ng def amat i on 
as an i ndependent  cause of  act i on i n hi s compl ai nt .   No evi dence 
i ndi cat es t he l egi s l at ur e i nt ended t o i ncl ude such cl ai ms under  
t he Lemon Law.   Ther ef or e,  we concl ude t hat  Ki l i an may not  
boot st r ap a def amat i on c l ai m t o hi s Lemon Law subsect i on ( 7)  
c l ai m.   For  t he pur poses of  t hi s deci s i on,  we al so assume,  
wi t hout  deci di ng,  t hat  pr e- sui t  at t or ney f ees and unspeci f i ed 
" i nconveni ence"  damages do not  qual i f y as pecuni ar y l oss under  
subsect i on ( 7) .  

11 I n Par t  I I I . D. 1.  of  t hi s opi ni on,  we expl ai n t hat  Ki l i an 
suf f er ed no pecuni ar y l oss because he had al r eady r ecei ved a 
pr oper l y cal cul at ed r ef und f r om Mer cedes- Benz Fi nanci al .  
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consi st ent  wi t h t he pl ai n l anguage of  subsect i on ( 7) ,  pr i or  case 

l aw,  and accept ed pr i nci pl es of  st at ut or y i nt er pr et at i on.  

¶28 Fi r st ,  t he cour t  of  appeal s deci s i on over l ooks t he 

pl ai n l anguage of  subsect i on ( 7) ' s i nt r oduct or y c l ause.   The 

br oad l anguage of  t he i nt r oduct or y c l ause al l ows Ki l i an,  as a 

consumer ,  " t o pur su[ e]  any .  .  .  r emedy. "   Wi s.  St at .  

§ 218. 0171( 7)  ( emphasi s added) .   A r emedy i s def i ned as " [ t ] he 

means of  enf or ci ng a r i ght  or  pr event i ng or  r edr essi ng a wr ong;  

l egal  or  equi t abl e r el i ef . "   Bur bank Gr ease Ser vs. ,  LLC v.  

Sokol owski ,  2006 WI  103,  ¶23,  294 Wi s.  2d 274,  717 N. W. 2d 781 

( c i t at i on omi t t ed)  ( emphasi s added) .   Fur t her ,  subsect i on ( 7) ' s  

second sent ence expl i c i t l y  per mi t s a cour t  t o awar d a pr evai l i ng 

par t y " any equi t abl e r el i ef  t he cour t  det er mi nes appr opr i at e. "   

§ 218. 0171( 7) .   Ther ef or e,  t he pl ai n l anguage of  subsect i on ( 7)  

suppor t s our  concl usi on t hat  Ki l i an may mai nt ai n an act i on f or  

equi t abl e r el i ef  under  subsect i on ( 7) .  

 ¶29 Second,  t he onl y appel l at e deci s i on i nt er pr et i ng 

i dent i cal  st at ut or y l anguage per mi t s consumer s t o seek equi t abl e 

r el i ef .  See Cuel l ar  v.  For d Mot or  Co. ,  2006 WI  App 210,  ¶22,  296 

Wi s.  2d 545,  723 N. W. 2d 747.   I n Cuel l ar ,  a consumer  br ought  an 

act i on under  t he Mot or  Vehi c l e Adj ust ment  Pr ogr ams Act  ( MVAPA)  

agai nst  t he For d Mot or  Company.   I d. ,  ¶1.   Speci f i cal l y,  t he 

consumer  ( Cuel l ar )  br ought  hi s act i on under  MVAPA subsect i on 

( 4) ,  Wi s.  St at .  § 218. 0172( 4) ,  a st at ut e whi ch cont ai ns l anguage 

i dent i cal  t o Lemon Law subsect i on ( 7) .   Compar e § 218. 0172( 4) ,  

wi t h § 218. 0171( 7) .   The cour t  of  appeal s hel d t hat  Cuel l ar  di d 

not  have t o show pecuni ar y l oss i n or der  t o mai nt ai n an act i on 
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under  MVAPA subsect i on ( 4) ,  not i ng t hat  " t he pl ai n l anguage of  

t he st at ut e pr ovi des t hat  t he cour t  ' shal l  awar d .  .  .  any 

equi t abl e r el i ef  t he cour t  det er mi nes appr opr i at e. ' "   Cuel l ar ,  

296 Wi s.  2d 545,  ¶22.   Thus,  Cuel l ar ,  t he onl y appel l at e 

deci s i on i nt er pr et i ng st at ut or y l anguage i dent i cal  t o Lemon Law 

subsect i on ( 7) ,  suppor t s our  concl usi on t hat  pecuni ar y l oss i s  

not  r equi r ed f or  a consumer  t o mai nt ai n an act i on under  t he 

Lemon Law.  

 ¶30 Thi r d,  t he absence of  any l egi s l at i ve amendment  t o 

MVAPA suppor t s t he concl usi on t hat  Cuel l ar ' s i nt er pr et at i on of  

MVAPA subsect i on ( 4) ,  Wi s.  St at .  § 218. 0172( 4) ,  i s  consi st ent  

wi t h t he l egi s l at ur e' s i nt ent .   See Zi mmer man v.  Wi sconsi n 

El ect r i c Power  Co. ,  38 Wi s.  2d 626,  633- 34,  157 N. W. 2d 648 

( 1968)  ( " The l egi s l at ur e i s pr esumed t o know t hat  i n absence of  

i t s  changi ng t he l aw,  t he const r uct i on put  upon i t  by t he cour t s  

wi l l  r emai n unchanged .  .  .  .   Thus,  when t he l egi s l at ur e 

acqui esces or  r ef uses t o change t he l aw,  i t  has acknowl edged 

t hat  t he cour t ' s  i nt er pr et at i on of  l egi s l at i ve i nt ent  i s  

cor r ect . " ) .   I n t he f i ve year s s i nce Cuel l ar ,  t he l egi s l at ur e 

has made no modi f i cat i ons t o MVAPA subsect i on ( 4)  or  any ot her  
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i dent i cal  st at ut e,  such as Lemon Law subsect i on ( 7) . 12  

Ther ef or e,  we pr esume t hat  t he l egi s l at ur e has accept ed t he 

cour t  of  appeal s '  i nt er pr et at i on of  t hi s l anguage as per mi t t i ng 

consumer s t o mai nt ai n an act i on seeki ng equi t abl e r el i ef .    

¶31 I n l i ght  of  subsect i on ( 7) ' s br oad i nt r oduct or y 

c l ause,  t he cour t  of  appeal s deci s i on i n Cuel l ar ,  and t he 

l egi s l at ur e' s t aci t  accept ance of  Cuel l ar ' s hol di ng,  we concl ude 

t hat  Ki l i an may mai nt ai n an act i on under  t he Lemon Law f or  

equi t abl e r el i ef  wi t hout  al l egi ng any pecuni ar y l oss. 13 

                                                 
12  " Legi s l at i ve f ai l ur e t o act  i s  or di nar i l y  weak evi dence 

of  l egi s l at i ve i nt ent i on t o acqui esce i n or  count enance a 
j udi c i al  or  execut i ve br anch i nt er pr et at i on.  .  .  .  Under  pr oper  
c i r cumst ances,  however ,  i nact i on by t he l egi s l at ur e may be 
evi dence of  l egi s l at i ve i nt ent . "   Schi l l  v .  Wi sconsi n Rapi ds 
School  Di st . ,  2010 WI  86,  ¶124,  327 Wi s.  2d 572,  786 N. W. 2d 177.   
I n t he i nst ant  case,  we concl ude t he " pr esumpt i on of  t aci t  
adopt i on and r at i f i cat i on"  i s r el evant  i nsof ar  as i t  i s  
consi st ent  wi t h t he pl ai n l anguage cont ai ned i n subsect i on ( 7) ' s  
br oad i nt r oduct or y c l ause.   See Gr een Bay Packagi ng,  I nc.  v.  
Dep' t  of  I ndust r y,  Labor  and Human Rel at i ons,  72 Wi s.  2d 26,  35,  
240 N. W. 2d 422 ( 1976) .  

13 Whi l e we do not  r el y on l egi s l at i ve hi st or y when a 
st at ut e i s unambi guous on i t s f ace,  t hi s cour t ,  on occasi on,  
wi l l  " consul t  l egi s l at i ve hi st or y t o show how t hat  hi st or y 
suppor t s our  i nt er pr et at i on of  a st at ut e ot her wi se cl ear  on i t s 
f ace. "   Sei der  v.  O' Connel l ,  2000 WI  76,  ¶52,  236 Wi s.  2d 211,  
612 N. W. 2d 659.    
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B.  Mer cedes- Benz Fi nanci al  Vi ol at ed t he Lemon Law 

 ¶32 We have concl uded t hat  Ki l i an may br i ng sui t  under  t he 

Lemon Law f or  equi t abl e r el i ef .   I n or der  t o obt ai n r el i ef  under  

Lemon Law subsect i on ( 7) ,  however ,  Ki l i an must  pr ove t hat  

Mer cedes- Benz Fi nanci al  v i ol at ed some par t  of  t he Lemon Law.   

Wi s.  St at .  § 218. 0171( 7) .    

¶33 Ki l i an ar gues t hat  Mer cedes- Benz Fi nanci al  v i ol at ed 

Lemon Law § 218. 0171( 2) ( cm) 3.   Thi s c l ai m hi ghl i ght s an i nher ent  

t ensi on i n t he st at ut e because Mer cedes- Benz Fi nanci al  i s  t he 

l ease f i nanci ng company,  and not  t he manuf act ur er .   The Lemon 

Law i s pr i mar i l y f ocused on i mposi ng dut i es on manuf act ur er s.   

However ,  i t  j ust  as c l ear l y pr ecl udes " [ any]  per son"  f r om 

enf or ci ng a l ease once t he manuf act ur er  has i ssued a r ef und.   

§ 218. 0171( 2) ( cm) 3.  ( " No per son may enf or ce t he l ease agai nst  

t he consumer  .  .  .  . " ) .    

¶34 We agr ee wi t h Ki l i an t hat  a l ender  who cont i nues t o 

enf or ce a l ease af t er  t he consumer  r et ur ns t he vehi c l e and 

r ecei ves a r ef und f r om t he manuf act ur er  may be hel d t o v i ol at e 

t he pl ai n l anguage of  t he st at ut e pr ohi bi t i ng " [ any]  per son"  

                                                                                                                                                             
I n t he i nst ant  case,  t he l egi s l at i ve hi st or y of  t he Lemon 

Law suppor t s our  i nt er pr et at i on of  t he t er m " damages. "  The 
l egi s l at i ve dr af t i ng not es f r om 1983 show t hat  t he t er m 
" pecuni ar y l oss"  was or i gi nal l y  used i n pl ace of  t he t er m 
" damages. "   Subsect i on ( 7)  i ni t i al l y  pr ovi ded t hat  " any per son 
suf f er i ng a pecuni ar y l oss because of  a v i ol at i on of  t hi s 
sect i on may br i ng a c i v i l  act i on .  .  .  . "   However ,  t he f i nal  
bi l l  was amended t o st at e t hat  " a consumer  damaged by a 
v i ol at i on of  t hi s sect i on may br i ng an act i on .  .  .  . "   See 
LRBs0091/ 1;  WLCS: 92/ 1 ( Mar ch 4,  1983) .   Thi s amendment  suggest s 
t he l egi s l at ur e i nt ended t o pr ov i de a br oader  r ange of  r emedi es 
under  t hi s pr ovi s i on t han mer el y pecuni ar y l oss.    



No.  2009AP538   

 

17 
 

f r om doi ng so. 14  We now t ur n t o an exami nat i on of  t he speci f i c  

conduct  under t aken by Mer cedes- Benz Fi nanci al  af t er  Ki l i an 

r ecei ved hi s r ef und.    

¶35 On May 10,  2007,  Ki l i an r et ur ned t he l eased vehi c l e 

pur suant  t o t he Lemon Law and t hat  same day r ecei ved f r om t he 

manuf act ur er  a $20, 847. 87 r ef und.   I t  i s  undi sput ed t hat  t he 

col l ect i ons depar t ment  of  Mer cedes- Benz Fi nanci al  cont act ed 

Ki l i an and at t empt ed t o obt ai n payment  on t he l ease af t er  May 

10. 15 

¶36 Mor eover ,  i n hi s June 15 l et t er  t o Mer cedes- Benz 

Fi nanci al ,  Ki l i an' s at t or ney i nf or med Mer cedes- Benz Fi nanci al  

t hat  Ki l i an had r et ur ned t he vehi c l e t o t he manuf act ur er  and had 

                                                 
14 The Lemon Law i mposes no dut y on t he manuf act ur er  t o 

i nf or m t he l ease f i nanci ng company of  a vehi c l e' s r et ur n under  
t he Lemon Law.   Thi s absence i s di sconcer t i ng as Just i ce 
Roggensack di scusses i n her  t hought f ul  concur r ence.   Wi t hout  
such a dut y,  a consumer  may i ncur  damages as a r esul t  of  a 
manuf act ur er ' s f ai l ur e t o pr ovi de such not i ce.   We l eave open 
t he quest i on of  whet her  t he Lemon Law i mposes a dut y of  good 
f ai t h on a manuf act ur er  whi ch woul d r equi r e i t  t o gi ve not i ce of  
t he r ef und t o a l ease f i nanci ng company.   We do not  r each t hi s 
quest i on because Ki l i an has not  al l eged t hat  Mer cedes- Benz USA 
act ed i n bad f ai t h when i t  f ai l ed t o i nf or m Mer cedes- Benz 
Fi nanci al  of  t he r ef und.  

15 Ki l i an asser t s t hat  he r ecei ved dai l y phone cal l s f r om 
Mer cedes- Benz Fi nanci al  col l ect i ons empl oyees.   Bi el er  
( Mer cedes- Benz Fi nanci al ' s  agent )  st at ed i n hi s  deposi t i on " I  
don' t  know f or  sur e i f  i t ' s  dai l y.   I  r eal l y coul dn' t  answer  
t hat . "   The pr eci se ext ent  of  Mer cedes- Benz Fi nanci al ' s  ear l y 
enf or cement  ef f or t s i s not  di scer ni bl e f r om t he r ecor d.   I t  i s ,  
however ,  undi sput ed t hat  Ki l i an r ecei ved at  l east  t wo document s 
at t empt i ng t o enf or ce t he l ease af t er  Mer cedes- Benz Fi nanci al  
( 1)  had been expl i c i t l y  i nf or med by At t or ney Megna t hat  Ki l i an 
had r ecei ved a r ef und under  t he Lemon Law and ( 2)  had assur ed 
Ki l i an t hat  i t s col l ect i on ef f or t s woul d cease.    
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obt ai ned a r ef und.   I n hi s June 20 r epl y,  Bi el er  acknowl edged 

r ecei pt  of  t he June 15 l et t er  and assur ed Ki l i an' s at t or ney t hat  

Mer cedes- Benz Fi nanci al  woul d st op cont act i ng Ki l i an.   However ,  

on Jul y 1,  Ki l i an r ecei ved a document  ent i t l ed " Feder al  Legal  

Not i ce"  f r om Mer cedes- Benz Fi nanci al  and,  on Jul y 2,  Ki l i an 

r ecei ved a bi l l  f or  t hr ee mont hs of  payment s f r om Mer cedes- Benz 

Fi nanci al .   The not i ce t hr eat ened t hat  Mer cedes- Benz Fi nanci al  

" may r epor t  i nf or mat i on about  your  account  t o cr edi t  bur eaus.   

Lat e payment s,  mi ssed payment s,  or  ot her  def aul t s on your  

account  may be r ef l ect ed i n your  cr edi t  r epor t . "   The bi l l  was 

obvi ousl y a demand f or  payment .  

¶37 Mer cedes- Benz Fi nanci al  at t empt s t o def end i t s 

enf or cement  of  t he l ease by ar gui ng t hat  t her e was " no way"  f or  

i t  t o st op t hese not i ces f r om bei ng mai l ed by i t s aut omat ed 

col l ect i ons syst em.   I n essence,  Mer cedes- Benz Fi nanci al  al l eges 

t hat  i t  made an i nnocent  mi st ake and t her ef or e cannot  be 

penal i zed under  t he Lemon Law.   Thi s ar gument  i gnor es t he f act  

t hat  t he Lemon Law unambi guousl y pr ohi bi t s enf or cement  of  t he 

l ease f ol l owi ng t he i ssuance of  a r ef und t o t he consumer ,  and 

not hi ng i n i t s pl ai n l anguage pr ovi des an except i on f or  

acci dent al  enf or cement  of  a l ease.   Mor eover ,  even i f  t her e wer e 

a " mi st aken enf or cement "  except i on,  Mer cedes- Benz Fi nanci al  

woul d not  be ent i t l ed t o i t  i n l i ght  of  t he l et t er  f r om Ki l i an' s 

at t or ney i nf or mi ng Mer cedes- Benz Fi nanci al  of  Ki l i an' s r ecei pt  

of  a Lemon Law r ef und,  t he assur ances by Bi el er  t hat  f ur t her  

cont act s wi t h Ki l i an woul d cease,  and Ki l i an' s r epr esent at i ons 
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f or  over  a mont h t o Mer cedes- Benz Fi nanci al  col l ect i ons 

empl oyees t hat  he had r ecei ved a r ef und under  t he Lemon Law.  

¶38 Ther ef or e,  i n l i ght  of  ( 1)  Mer cedes- Benz Fi nanci al ' s  

r epeat ed ef f or t s t o enf or ce t he l ease f or  t wo mont hs af t er  

Ki l i an r ecei ved hi s r ef und,  ( 2)  t he not i ce of  t he r ef und t hat  

Mer cedes- Benz Fi nanci al  r ecei ved f r om bot h Ki l i an and hi s 

at t or ney,  and ( 3)  Bi el er ' s assur ances t hat  Mer cedes- Benz 

Fi nanci al ' s  col l ect i on ef f or t s woul d cease,  we hol d t hat  

Mer cedes- Benz Fi nanci al  v i ol at ed Lemon Law § 218. 0171( 2) ( cm) 3.  

C.  Ki l i an Pr evai l ed i n Hi s Lemon Law Act i on  

 ¶39 We have concl uded t hat  Ki l i an may appr opr i at el y 

mai nt ai n a cause of  act i on under  Lemon Law subsect i on ( 7)  

seeki ng equi t abl e r el i ef  f or  Mer cedes- Benz Fi nanci al ' s  v i ol at i on 

of  Wi s.  St at .  § 218. 0171( 2) ( cm) 3.   I f  Ki l i an pr evai l s i n " such 

an act i on" ,  he woul d be ent i t l ed t o cer t ai n enumer at ed r el i ef .   

Wi s.  St at .  § 218. 0171( 7)   Speci f i cal l y,  he woul d be ent i t l ed t o 

" t wi ce t he amount  of  any pecuni ar y l oss,  t oget her  wi t h cost s,  

di sbur sement s and r easonabl e at t or ney f ees,  and any equi t abl e 

r el i ef  t he cour t  det er mi nes appr opr i at e. "   I d.  

 ¶40 We det er mi ne t he pr eci se nat ur e of  Ki l i an' s c l ai m f or  

r el i ef  by exami ni ng i t s subst ance and not  mer el y t he l abel  he 

af f i xed t o i t .   We do so i n or der  t o det er mi ne whet her  Ki l i an 

r ecei ved t he r el i ef  he act ual l y sought .   We consi der  t wo i ssues 

i n t hi s r egar d:  ( 1)  whet her  we ar e l i mi t ed by t he f act  t hat  

Ki l i an sought  onl y one t ype of  equi t abl e r el i ef ,  and ( 2)  whet her  

Ki l i an pr evai l ed i n hi s act i on seeki ng equi t abl e r el i ef .  
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 ¶41 Fi r st ,  we consi der  whet her  we ar e l i mi t ed by t he f act  

t hat  t he onl y equi t abl e r emedy Ki l i an sought  i n hi s compl ai nt  

was r esci ssi on of  hi s l ease wi t h Mer cedes- Benz Fi nanci al .   

Resci ssi on i s an equi t abl e r emedy,  t he ef f ect  of  whi ch i s t o 

" r est or e t he par t i es t o t he posi t i on t hey woul d have occupi ed i f  

no cont r act  had ever  been made bet ween t hem. "   Sei dl i ng v.  

Uni chem,  I nc. ,  52 Wi s.  2d 552,  557- 58,  191 N. W. 2d 205 ( 1971) .   

We ar e awar e of  t he l abel  Ki l i an assi gned t o hi s r equest ed 

r el i ef ,  i . e.  " r esci ssi on. "   However ,  upon r evi ew of  t he 

subst ance of  hi s r equest ,  we det er mi ne t hat ,  i n act ual i t y,  

Ki l i an sought  t o pr event  Mer cedes- Benz Fi nanci al  f r om f ur t her  

enf or cement  of  t he l ease i n v i ol at i on of  Lemon Law 

§ 218. 0171( 2) ( cm) ( 3) .   The equi t abl e r emedy Ki l i an act ual l y 

sought  coul d be mor e appr opr i at el y l abel ed an act i on seeki ng an 

i nj unct i on,  t hat  i s ,  an or der  commandi ng or  pr event i ng an 

act i on.   Bl ack' s Law Di ct i onar y 788 ( 7t h ed.  1999) .  

¶42 Regar dl ess of  t he pr eci se l abel  Ki l i an af f i xed t o hi s 

r equest ,  i t  i s  wel l  set t l ed t hat  a cour t  s i t t i ng i n equi t y has 

t he " power  t o enl ar ge t he scope of  t he or di nar y f or ms of  r el i ef ,  

and even t o cont r i ve new ones adapt ed t o new ci r cumst ances. "   

Mul der  v.  Mi t t el st adt ,  120 Wi s.  2d 103,  115,  352 N. W. 2d 223 ( Ct .  

App.  1984)  ( i nt er nal  quot at i on omi t t ed) .   Ther ef or e,  we ar e not  

l i mi t ed by t he f act  t hat  Ki l i an l abel ed hi s act i on one f or  

r esci ssi on,  nor  ar e we r equi r ed t o det er mi ne whet her  he sought  

an i nj unct i on.   Rat her ,  we const r ue Ki l i an' s act i on as one 

seeki ng cessat i on of  Mer cedes- Benz Fi nanci al ' s  ef f or t s t o 
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enf or ce t he l ease af t er  Ki l i an r ecei ved a r ef und f r om Mer eceds-

Benz USA.  

 ¶43 We now t ur n t o consi der at i on of  t he second i ssue,  

whet her  Ki l i an pr evai l ed i n r ecei v i ng t he equi t abl e r emedy he 

act ual l y sought .   I n a t ypi cal  case,  i t  i s  c l ear  whi ch par t y  

pr evai l s because t hat  par t y wi l l  have a f i nal  j udgment  gr ant ed 

i n i t s f avor .   Obt ai ni ng f i nal  j udgment  i s not ,  however ,  t he 

onl y way a par t y may ear n t he st at us of  a pr evai l i ng par t y.   

Whi l e Mer cedes- Benz Fi nanci al  had pr ovi ded assur ances t o Ki l i an 

pr i or  t o t he f i l i ng of  hi s l awsui t  t hat  i t s  enf or cement  ef f or t s 

woul d st op,  i t  was onl y af t er  Ki l i an commenced hi s l awsui t  t hat  

Mer cedes- Benz Fi nanci al  ceased i t s ef f or t s t o enf or ce t he l ease.  

¶44 I n or der  t o pr evai l  i n a consumer  pr ot ect i on act i on,  

i t  i s  suf f i c i ent  t hat  a consumer  sat i sf y one of  t wo t est s.   We 

addr ess each of  t hese t wo t est s i n t ur n.   The f i r st  t est  

r equi r es t hat  t he consumer  show ( 1)  a causal  l i nk bet ween hi s or  

her  l awsui t  and t he r el i ef  obt ai ned,  and ( 2)  t hat  t he 

def endant ' s conduct  i n r esponse t o t he l awsui t  was r equi r ed by 

l aw.   Cmt y.  Cr edi t  Pl an,  I nc.  v.  Johnson,  228 Wi s.  2d 30,  35,  

596 N. W. 2d 799 ( 1999)  ( r ef er r i ng t o t hi s t est  as t he " cat al yst  

t est " ) .  

¶45  A di r ect  causal  l i nk exi st s bet ween Ki l i an' s l awsui t  

and t he equi t abl e r el i ef  he obt ai ned——t hat  i s,  cessat i on of  t he 

enf or cement  of  t he l ease by Mer cedes- Benz Fi nanci al  af t er  he 

r ecei ved a r ef und f r om Mer cedes- Benz USA.   I t  was,  af t er  al l ,  

Ki l i an' s l awsui t  whi ch compel l ed Mer cedes- Benz Fi nanci al  t o 
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r ecogni ze i t s er r or  and st op i t s ef f or t s t o enf or ce t he l ease. 16  

Second,  Mer cedes- Benz Fi nanci al ' s  enf or cement  of  t he l ease was 

pr ohi bi t ed by t he Lemon Law,  and so,  cessat i on of  t hese 

enf or cement  ef f or t s was r equi r ed by l aw.   As pr evi ousl y 

di scussed,  " no per son"  may enf or ce a l ease af t er  a r ef und i s 

r ecei ved by a consumer  pur suant  t o t he Lemon Law.   Wi s.  St at .  

§ 218. 0171( 2) ( cm) 3.   Mer cedes- Benz Fi nanci al  was t her ef or e 

r equi r ed by l aw t o gr ant  Ki l i an t he r el i ef  he sought  i n hi s 

l awsui t .   We concl ude t hat  Ki l i an has sat i sf i ed bot h pr ongs of  

t he f i r st  t est  t hat  t he Communi t y Cr edi t  Pl an cour t  appl i ed.  

¶46 The second t est  t he Communi t y Cr edi t  Pl an cour t  

appl i ed was al so a t wo- pr ong t est :  ( 1)  whet her  t he consumer  

r ecei ved a s i gni f i cant  benef i t  sought  i n l i t i gat i on,  and ( 2)  

whet her  t her e was a v i ol at i on of  a consumer  pr ot ect i on st at ut e 

by t he def endant .   228 Wi s.  2d at  35.   We f i nd t hi s t est  t o be 

sat i sf i ed as wel l .   Fi r st ,  Ki l i an r ecei ved t he exact  benef i t  he 

sought  i n hi s l i t i gat i on——t he cessat i on of  Mer cedes- Benz 

Fi nanci al ' s  ef f or t s t o enf or ce t he l ease af t er  Ki l i an r ecei ved a 

r ef und f r om Mer cedes- Benz USA.   Based upon t he r ecor d bef or e us,  

i t  i s  c l ear  t hat  t hi s was a s i gni f i cant  benef i t  t o Ki l i an as i t  

ser ved as t he pr i mar y basi s f or  hi s compl ai nt .   Second,  as we 

have di scussed,  Mer cedes- Benz Fi nanci al  v i ol at ed Lemon Law 

§ 218. 0171( 2) ( cm) 3.  when i t  enf or ced t he l ease agai nst  Ki l i an 

af t er  r ecei v i ng not i ce of  Ki l i an' s r ef und.   See i d.   We concl ude 

                                                 
16 Not hi ng i n t he r ecor d i ndi cat es t hat  ei t her  Mer cedes- Benz 

USA or  Mer cedes- Benz Fi nanci al  i nt ent i onal l y v i ol at ed t he Lemon 
Law.  
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t hat ,  under  ei t her  t est  ar t i cul at ed by t he Communi t y Cr edi t  Pl an 

cour t ,  Ki l i an i s t he pr evai l i ng par t y under  subsect i on ( 7) .  

D.  Recover y of  Pecuni ar y Loss,  Cost s,  Di sbur sement s,  Reasonabl e 

At t or ney Fees,  and Ot her  Equi t abl e Rel i ef  

 ¶47 We have det er mi ned t hat  Ki l i an may mai nt ai n an act i on 

agai nst  Mer cedes- Benz Fi nanci al  f or  i t s  v i ol at i on of  t he Lemon 

Law and t hat  Ki l i an qual i f i es as a pr evai l i ng par t y under  

subsect i on ( 7) .   Because of  hi s st at us as a pr evai l i ng par t y,  

Ki l i an i s ent i t l ed t o " t wi ce t he amount  of  any pecuni ar y l oss,  

t oget her  wi t h cost s,  di sbur sement s and r easonabl e at t or ney f ees,  

and any equi t abl e r el i ef  t he cour t  det er mi nes appr opr i at e. "   

Wi s.  St at .  § 218. 0171( 7) .   We now di scuss each r emedy enumer at ed 

i n subsect i on ( 7)  and whet her  i t  i s  avai l abl e t o Ki l i an.  

1.   Twi ce Ki l i an' s Pecuni ar y Loss 

 ¶48 Under  t he Lemon Law,  a consumer  may seek r el i ef  f or  

hi s or  her  pur chase or  l ease of  a " l emon"  vehi c l e by r equest i ng 

a r ef und f r om t he manuf act ur er .   See Wi s.  St at .  § 218. 0171( 2) .   

Thi s r ef und t ypi cal l y equal s t he sum of  t he consumer ' s l ease 

payment s and ot her  col l at er al  cost s,  l ess an al l owance f or  

r easonabl e use.   See § 218. 0171( 2) ( b) 3. a.   The r ef und must  be 

pr ovi ded t o t he consumer  wi t hi n t hi r t y days af t er  t he consumer  

makes a pr oper  of f er  t o r et ur n t he vehi c l e.   See 

§ 218. 0171( 2) ( cm) 1.  

 ¶49 I f  t he consumer ' s r ef und i s del ayed,  mi scal cul at ed,  or  

wi t hhel d,  t he consumer  may commence l i t i gat i on under  Lemon Law 

subsect i on ( 7) .   See Wi s.  St at .  § 218. 0171( 7) .   The consumer  may 

sue f or  t wi ce hi s or  her  pecuni ar y l oss,  i n addi t i on t o ot her  
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r el i ef .   I d.   Pecuni ar y l oss i ncl udes t he pur chase pr i ce of  t he 

car .   Hughes v.  Chr ysl er  Mot or s Cor p. ,  197 Wi s.  2d 973,  983,  542 

N. W. 2d 148 ( 1996) . 17  The l egi s l at ur e' s pur pose i n doubl i ng t he 

pecuni ar y l oss was t o " per suade manuf act ur er s t o set t l e 

l egi t i mat e war r ant y di sput es so t hat  consumer s ar e not  f or ced t o 

l i t i gat e. "   I d.  at  984 ( i nt er nal  c i t at i ons omi t t ed) .   Thi s 

pur pose——encour agi ng l egi t i mat e r ef unds and di scour agi ng 

l i t i gat i on——i s i nst r uct i ve t o our  i nt er pr et at i on of  t he t er m 

" pecuni ar y l oss. "  

¶50 On May 10,  2007,  Ki l i an r ecei ved a t i mel y r ef und f r om 

Mer cedes- Benz USA i n t he amount  of  $20, 847. 87.   See Wi s.  St at .  

§ 218. 0171( 2) ( b) 3. b.   Thi s amount  equal ed t he sum of  Ki l i an' s 

l ease payment s and ot her  col l at er al  cost s pai d by hi m bet ween 

Mar ch 2006 and Apr i l  2007,  l ess an al l owance f or  hi s r easonabl e 

use.   See i d.   Af t er  r ecei v i ng t hi s r ef und,  Ki l i an f i l ed sui t  

because Mer cedes- Benz Fi nanci al  cont i nued t o enf or ce t he l ease 

agai nst  hi m.   Ki l i an’ s mot i vat i on f or  f i l i ng sui t  agai nst  

Mer cedes- Benz Fi nanci al  was not  r el at ed t o any del ay,  

mi scal cul at i on,  or  wi t hhol di ng of  hi s r ef und.    

¶51 The l egi s l at ur e di d not  i nt end t hat  consumer s who have 

al r eady r ecei ved a pr oper  r ef und shoul d al so r ecover  t wi ce t he 

amount  t hey pai d under  t he l ease as pecuni ar y l oss.   Gr ant i ng 

Ki l i an’ s r equest  woul d not  ser ve subsect i on ( 7) ' s pur pose——t o 

encour age manuf act ur er s t o pr ov i de consumer s pr oper  Lemon Law 

                                                 
17 Pecuni ar y l oss i ncor por at es " a r easonabl e al l owance f or  

use"  bef or e bei ng doubl ed.   Tammi ,  320 Wi s.  2d 45,  ¶61.  
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r ef unds wi t hout  r esor t i ng t o l i t i gat i on——because he has al r eady 

r ecei ved a $20, 847. 87 r ef und.   Such a r esul t  woul d pr ovi de a 

wi ndf al l  t o Ki l i an wi t hout  advanci ng a cent r al  pur pose of  

subsect i on ( 7) ——di scour agi ng manuf act ur er s f r om wi t hhol di ng 

l egi t i mat e r ef unds.  

 ¶52 We concl ude t hat ,  because Ki l i an has al r eady r ecei ved 

a pr oper l y cal cul at ed and t i mel y r ef und,  he di d not  suf f er  any 

pecuni ar y l oss wi t hi n t he meani ng of  subsect i on ( 7) .   Ther ef or e,  

we t ur n t o a di scussi on of  ot her  r el i ef  avai l abl e t o Ki l i an 

under  subsect i on ( 7) .  

2.   Cost s and Di sbur sement s 

 ¶53 Ki l i an i s ent i t l ed t o an awar d f or  hi s cost s and 

di sbur sement s caused by a v i ol at i on of  t he Lemon Law.   Wi s.  

St at .  § 218. 0171( 7) .   Wi sconsi n St at .  § 814. 04 set s f or t h t he 

par t i cul ar  i t ems whi ch may be i ncl uded i n an awar d f or  cost s and 

di sbur sement s.   These cost s and di sbur sement s ar e t hen t axed by 

t he c i r cui t  cour t  c l er k agai nst  t he l osi ng par t y pur suant  t o 

Wi s.  St at .  § 814. 10. 18  The cost s and di sbur sement s whi ch may be 

awar ded on appeal  ar e set  f or t h i n Wi s.  St at .  § 809. 25.   Cost s  

and di sbur sement s on appeal  ar e t hen t axed accor di ng t o 

§ 809. 25( 1) ( d) . 19 

                                                 
18 " Thi s act i on may be r evi ewed by t he cour t  on mot i on of  

t he par t y aggr i eved made and ser ved wi t hi n 10 days af t er  
t axat i on. "   Wi s.  St at .  § 814. 10( 4) .  

19 Wi s.  St at .  § 809. 25( 1) ( d)  st at es:  

Cost s al l owed by t he cour t  ar e t axed by t he c l er k of  
t he cour t  of  appeal s,  i r r espect i ve of  t he f i l i ng by a 
par t y of  a pet i t i on f or  r evi ew i n t he supr eme cour t .   



No.  2009AP538   

 

26 
 

¶54 Wi sconsi n' s Lemon Law i s a f ee shi f t i ng st at ut e. 20  

" Fee shi f t i ng st at ut es cont empl at e t hat  t hose r ecover i ng under  

t hem wi l l  be made whol e. "   Chmi l l  v.  Fr i endl y For d- Mer cur y of  

Janesvi l l e,  I nc. ,  154 Wi s.  2d 407,  413 n. 2,  453 N. W. 2d 197 ( Ct .  

App.  1990) .   I n or der  t o f ul f i l l  t he Lemon Law f ee- shi f t i ng 

st at ut e' s pur pose t hat  t hose r ecover i ng be made whol e,  we have 

hel d t hat  under  subsect i on ( 7) ,  cost s and di sbur sement s al so 

i ncl ude " r easonabl e expenses i ncur r ed i n l i t i gat i on above and 

beyond .  .  .  t hose t axed as cost s by a cour t  c l er k .  .  .  . "   I d.   

Ther ef or e,  i n addi t i on t o t he nor mal  cost s and di sbur sement s 

awar ded t o Ki l i an under  § 814. 04 and § 809. 25,  t he hol di ng i n 

Chmi l l  al so al l ows Ki l i an t o r ecover  any ot her  " r easonabl e 

expenses i ncur r ed i n l i t i gat i on. " 21  I d.  

¶55 The ci r cui t  cour t  di d not  det er mi ne t he amount  of  

Ki l i an' s cost s and di sbur sement s.   We t her ef or e r emand t he cause 

t o t he c i r cui t  cour t  t o det er mi ne t he appr opr i at e amount .  

                                                                                                                                                             
I n t he event  of  r evi ew by t he supr eme cour t ,  cost s ar e 
t axed by t he c l er k of  t he supr eme cour t   .  .  .  .   The 
cl er k of  t he supr eme cour t  shal l  i ncl ude i n t he 
r emi t t i t ur  t he cost s al l owed i n t he cour t .   The cl er k 
of  c i r cui t  cour t  shal l  ent er  t he j udgment  f or  cost s i n 
accor dance wi t h s.  806. 16.  

20 A " f ee- shi f t i ng st at ut e"  i s a st at ut e t hat  pr ovi des f or  
an awar d of  at t or ney f ees f or  a pr evai l i ng pl ai nt i f f .   See 11 
Wi sc.  Pr ac. ,  Tr i al  Handbook f or  Wi s.  Lawyer s § 37: 04 ( 3r d ed. ) .  

21 These " r easonabl e expenses"  excl ude cost s and 
di sbur sement s al r eady al l owed t o Ki l i an under  § 814. 04 so t hat  
Ki l i an r ecei ves no doubl e r ecover y f or  over l appi ng i t ems.   
Chmi l l  v.  Fr i endl y For d- Mer cur y of  Janesvi l l e,  I nc. ,  154 
Wi s.  2d 407,  413 n. 2,  453 N. W. 2d 197 ( Ct .  App.  1990) .  
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3.   Reasonabl e At t or ney Fees 

 ¶56 Ki l i an i s al so ent i t l ed t o an awar d of  r easonabl e 

at t or ney f ees caused by Mer cedes- Benz Fi nanci al ' s  v i ol at i on of  

t he Lemon Law.   Wi s.  St at .  § 218. 0171( 7) .   As a gener al  r ul e,  

Wi sconsi n f ol l ows t he " Amer i can Rul e, "  pur suant  t o whi ch 

l i t i gant s ar e r equi r ed t o pay t hei r  own at t or ney f ees.   DeChant  

v.  Monar ch Li f e I ns.  Co. ,  200 Wi s.  2d 559,  571,  547 N. W. 2d 592 

( 1996) .   Thi s gener al  r ul e does not  appl y when t he l egi s l at ur e 

has chosen t o awar d at t or ney f ees t o a pr evai l i ng par t y t hr ough 

a f ee- shi f t i ng st at ut e.   I d.    

¶57 We have hel d t hat  " an i mpor t ant  pur pose of  f ee-

shi f t i ng st at ut es i s t o encour age i nj ur ed par t i es t o enf or ce 

t hei r  st at ut or y r i ght s when t he cost  of  l i t i gat i on,  absent  t he 

f ee- shi f t i ng pr ovi s i on,  woul d di scour age t hem f r om doi ng so. "   

Kol upar  v.  Wi l de Pont i ac Cadi l l ac,  I nc. ,  2007 WI  98,  ¶55,  303 

Wi s.  2d 258,  735 N. W. 2d 93.   Such f ee- shi f t i ng st at ut es ensur e 

" t hat  i ndi v i dual s wi l l  enf or ce t he r i ght s pr ovi ded t o t hem under  

t he st at ut e by t he l egi s l at ur e,  even when t he cost s of  

l i t i gat i on exceed t he val ue of  t he act i on. "   I d.   Lemon Law 

subsect i on ( 7)  i s such a f ee- shi f t i ng st at ut e,  and t hus,  an 

except i on t o t he Amer i can Rul e.   See Chmi l l  v.  Fr i endl y For d-

Mer cur y of  Janesvi l l e,  I nc. ,  144 Wi s.  2d 796,  809,  424 

N. W. 2d 747 ( Ct .  App.  1988) .  

¶58 As a r esul t ,  Ki l i an may r ecover  r easonabl e at t or ney 

f ees caused by Mer cedes- Benz Fi nanci al ' s  v i ol at i on of  Lemon Law 



No.  2009AP538   

 

28 
 

§ 218. 0171( 2) ( cm) 3. 22  The ci r cui t  cour t  di d not  det er mi ne t he 

amount  of  Ki l i an' s r easonabl e at t or ney f ees i n t he f i r st  

i nst ance.   Ther ef or e,  we r emand t he cause t o t he c i r cui t  cour t  

t o det er mi ne t he appr opr i at e amount .  

4.   Ot her  Appr opr i at e Equi t abl e Rel i ef  

¶59 The f i nal  r emedy al l owed under  subsect i on ( 7)  per mi t s  

t he cour t  t o awar d Ki l i an " appr opr i at e"  equi t abl e r el i ef .   Wi s.  

St at .  § 218. 0171( 7) .   Because we hel d i n Par t  I I I . C.  t hat  Ki l i an 

has al r eady obt ai ned t he equi t abl e r el i ef  he sought ,  cessat i on 

of  t he enf or cement  of  t he l ease by Mer cedes- Benz Fi nanci al ,  i t  

i s  not  appr opr i at e t o gr ant  Ki l i an any ot her  equi t abl e r el i ef  i n 

t hi s case.  

I V.   CONCLUSI ON 

¶60  We concl ude t hat  Ki l i an may mai nt ai n an act i on f or  

equi t abl e r el i ef  under  Lemon Law subsect i on ( 7)  and t hat  

Mer cedes- Benz Fi nanci al ' s  enf or cement  of  t he l ease af t er  i t  was 

i nf or med by Ki l i an' s at t or ney t hat  Ki l i an had r ecei ved a r ef und,  

and af t er  i t  assur ed Ki l i an t hat  col l ect i ons ef f or t s woul d 

cease,  v i ol at ed t he Lemon Law.   We al so concl ude t hat  Ki l i an 

pr evai l ed i n hi s  act i on when Mer cedes- Benz Fi nanci al  vol unt ar i l y  

ceased enf or cement  of  t he l ease af t er  Ki l i an f i l ed sui t .   As t he 

pr evai l i ng par t y ,  we concl ude t hat  Ki l i an i s ent i t l ed t o hi s 

cost s,  di sbur sement s,  and r easonabl e at t or ney f ees,  but  t hat  

Ki l i an i s not  ent i t l ed t o an awar d f or  pecuni ar y l oss.   As a 

                                                 
22 Thi s i ncl udes " at t or ney f ees f or  appel l at e wor k essent i al  

t o t he consumer ' s success. "   Chmi l l ,  144 Wi s.  2d 796,  at  809.  
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r esul t ,  we r ever se t he cour t  of  appeal s and r emand t he cause t o 

t he c i r cui t  cour t  f or  a det er mi nat i on of  t he appr opr i at e amount  

of  Ki l i an' s cost s,  di sbur sement s,  and r easonabl e at t or ney f ees.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

 ¶61 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  
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¶62 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   I  j oi n 

t he maj or i t y opi ni on,  but  I  wr i t e i n concur r ence i n or der  t o 

poi nt  out  a gap i n Wi sconsi n' s Lemon Law,  Wi s.  St at .  § 218. 0171 

( 2009- 10) , 1 and t o ur ge t he Wi sconsi n Legi s l at ur e t o c l ose t hi s 

gap. 2  Namel y,  t he Lemon Law does not  r equi r e t he manuf act ur er  t o 

not i f y a f i nanc i ng i nst i t ut i on t hat  f i nances a l ease or  a 

pur chase when t he owner  has r et ur ned t he car  t o t he manuf act ur er  

under  t he l aw.   Thi s gap has caused concer ns i n t he pr esent  

case.   I  f or esee t hat  t he l ack of  such a not i ce r equi r ement  has 

t he pot ent i al  t o cause adver se ef f ect s bot h t o t he consumer  and 

t o f i nanci ng i nst i t ut i ons.  

¶63 Fi r st ,  as t he maj or i t y under scor es,  wi t hout  a 

r equi r ement  t hat  t he manuf act ur er  not i f y f i nanci ng i nst i t ut i ons 

t hat  a vehi c l e has been r et ur ned pur suant  t o t he Lemon Law,  a 

consumer  may be adver sel y af f ect ed. 3  Wi t hout  not i ce of  t he 

r et ur n,  t he f i nanci ng i nst i t ut i on wi l l  l i kel y cont i nue i n i t s 

ef f or t s t o col l ect  payment s t hat  i t  bel i eves t he consumer  owes 

under  t he f i nanci ng agr eement .   For  exampl e,  t he f i nanci ng 

i nst i t ut i on coul d har m a consumer ' s cr edi t  r at i ng by r epor t i ng 

t he mi ssed payment s or ,  i n an at t empt  t o pr event  har m t o hi s 

cr edi t  r at i ng,  a consumer  may be f or ced t o i ncur  l i t i gat i on 

expenses i n or der  t o st op enf or cement  ef f or t s.  
                                                 

1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

2 A r ef er r al  t o t he l egi s l at ur e' s l aw r evi ew commi t t ee of  
t he Legi s l at i ve Counci l  may be of  assi st ance i n t hi s mat t er .  

3 Maj or i t y op. ,  ¶35 n. 14.  
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¶64 Second,  wi t hout  a r equi r ement  t hat  t he manuf act ur er  

not i f y f i nanci ng i nst i t ut i ons t hat  t he vehi c l e has been r et ur ned 

pur suant  t o t he Lemon Law,  f i nanci ng i nst i t ut i ons may be 

adver sel y af f ect ed.   Pur suant  t o Wi s.  St at .  § 218. 0171( 2) ( cm) 3. ,  

" [ n] o per son may enf or ce t he l ease agai nst  t he consumer  af t er  

t he consumer  r ecei ves a r ef und. "   The maj or i t y hol ds t oday t hat  

under  t hi s subdi v i s i on,  a f i nanci ng i nst i t ut i on can be hel d 

l i abl e f or  enf or ci ng a l ease af t er  t he consumer  r et ur ns t he 

vehi c l e t o t he manuf act ur er  and r ecei ves a r ef und. 4  Mor eover ,  

t he maj or i t y hol ds t hat ,  i f  t he consumer  pr evai l s i n an act i on 

agai nst  t he f i nanci ng i nst i t ut i on f or  enf or ci ng a l ease af t er  

t he vehi c l e has been r et ur ned,  t he consumer  may r ecei ve cost s,  

di sbur sement s,  and r easonabl e at t or ney' s f ees. 5  Thi s i s  i n 

addi t i on t o any ot her  damages i ncur r ed.  

¶65 I n t he case at  hand,  t hese concl usi ons ar e not  

t r oubl esome because Ki l i an i nf or med Mer cedes- Benz Fi nanci al  t hat  

he had r et ur ned hi s car  under  t he Lemon Law,  and t her ef or e,  

Mer cedes- Benz Fi nanci al  was on not i ce t hat  i t  was i mpr oper  t o 

cont i nue col l ect i on ef f or t s agai nst  Ki l i an.   However ,  t he 

concl usi ons we r each t oday become t r oubl esome wher e t he 

f i nanci ng i nst i t ut i on has not  had not i ce t hat  t he consumer  has 

r et ur ned t he vehi c l e t o t he manuf act ur er .    

¶66 I n or der  t o avoi d unwar r ant ed adver se consequences t o 

consumer s and t o f i nanci ng i nst i t ut i ons,  i t  woul d be hel pf ul  i f  

t he Wi sconsi n Legi s l at ur e amended Wi s.  St at .  § 218. 0171 t o add 

                                                 
4 I d. ,  ¶34.  

5 I d. ,  ¶¶53- 58.  
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t wo not i ce r equi r ement s t o Wi sconsi n' s Lemon Law upon t he r et ur n 

of  t he vehi c l e:   ( 1)  t hat  t he consumer  not i f y t he manuf act ur er  

of  t he cur r ent  f i nanci ng i nf or mat i on f or  t he vehi c l e6 and ( 2)  

t hat  t he manuf act ur er  not i f y t he f i nanci ng i nst i t ut i on of  t he 

vehi c l e' s r et ur n.   Accor di ngl y,  I  r espect f ul l y concur .  

 

 

 

                                                 
6 Not  sur pr i s i ngl y,  t he st andar d Lemon Law not i ce f or m 

pr ovi ded by t he Depar t ment  of  Tr anspor t at i on al r eady asks t he 
consumer  t o pr ov i de t he manuf act ur er  wi t h t hi s i nf or mat i on and 
t o aut hor i ze t he manuf act ur er  t o cont act  t he f i nanci ng 
i nst i t ut i on.   See Mot or  Vehi c l e Lemon Law Not i ce,  avai l abl e at  
ht t p: / / www. dot . wi sconsi n. gov/ saf et y/ consumer / r i ght s/ l emonl aw. ht m 
( scr ol l  down t o " What  shoul d a l emon owner  do?"  and cl i ck on 
" Mot or  Vehi c l e Lemon Law Not i ce"  pdf  l i nk) .   However ,  t he 
st at ut es do not  so r equi r e.  
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