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NOTI CE 
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editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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Or der  on mot i on t o f i l e non- par t y br i ef .  
 

¶1 On December  8,  2010,  t he cour t  gr ant ed t he mot i on of  

Yasmi ne Cl ar k t o f i l e a non- par t y ami cus br i ef  i n suppor t  of  

Henl ey' s mot i on f or  r econsi der at i on.   

¶2 On December  18,  2010,  Yasmi ne Cl ar k f i l ed an ami cus 

br i ef  i n suppor t  of  Henl ey' s mot i on f or  r econsi der at i on.   

Henl ey' s mot i on f or  r econsi der at i on has been deni ed.   See per  

cur i am of  Jul y 12,  2011.  

¶3 Upon r evi ew and di scussi on of  t he ami cus br i ef ,  t hr ee 

j ust i ces,  Chi ef  Just i ce Shi r l ey S.  Abr ahamson,  Just i ce Ann Wal sh 

Br adl ey,  and Just i ce N.  Pat r i ck Cr ooks,  woul d gr ant  t he r el i ef  

r equest ed by t he ami cus.   See at t ached wr i t i ng by Chi ef  Just i ce 

Shi r l ey S.  Abr ahamson,  Just i ce Ann Wal sh Br adl ey,  and Just i ce N.  

Pat r i ck Cr ooks.  
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¶4 Upon r evi ew and di scussi on of  t he ami cus br i ef ,  t hr ee 

j ust i ces,  Just i ce Davi d T.  Pr osser ,  Just i ce Annet t e Ki ngsl and 

Zi egl er ,  and Just i ce Mi chael  J.  Gabl eman,  have concl uded t hat  

t he ami cus br i ef  shoul d not  have been accept ed because i t  does 

not  addr ess any i ssue i n t he under l y i ng mot i on f or  

r econsi der at i on,  and t hus,  t he mot i on t o accept  t he ami cus 

shoul d have been deni ed.   See at t ached wr i t i ng by Just i ce 

Annet t e Ki ngsl and Zi egl er .  

¶5 The cour t  i s  equal l y di v i ded as t o whet her  t he r el i ef  

r equest ed by t he ami cus shoul d be gr ant ed.  

¶6 Just i ce Pat i ence Dr ake Roggensack wi t hdr ew f r om 

par t i c i pat i on.  
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¶7 SHI RLEY S.  ABRAHAMSON,  C. J. ,  ANN WALSH BRADLEY,  J. ,  

and N.  PATRI CK CROOKS,  J.   We di sagr ee wi t h Just i ce Davi d T.  

Pr osser ,  Just i ce Annet t e K.  Zi egl er ,  and Just i ce Mi chael  J.  

Gabl eman t hat  t he mot i on t o accept  t he ami cus br i ef  shoul d now 

be deni ed.  

¶8 We st and by t he f ul l  cour t ' s  deci s i on on December  8,  

2010,  t o accept  t he ami cus br i ef  ur gi ng t he cour t  t o r econsi der  

f oot not e 29 i n ¶75 of  t he maj or i t y opi ni on i n St at e v.  Henl ey,  

2010 WI  97,  328 Wi s.  2d 544,  787 N. W. 2d 350.   We shoul d not  now 

r et r oact i vel y deny t he ami cus' s mot i on t o f i l e a br i ef .    

¶9 We woul d gr ant  t he r el i ef  r equest ed by t he ami cus t o 

r evi se f oot not e 29 i n St at e v.  Henl ey t o c l ar i f y t he Henl ey 

opi ni on. 1     

I  

¶10 Yasmi ne Cl ar k f i l ed a mot i on on November  23,  2010,  

aski ng t he cour t  t o accept  an ami cus br i ef  i n suppor t  of  

Henl ey' s t i mel y f i l ed mot i on t o r econsi der  t he Henl ey opi ni on.   

Yasmi ne Cl ar k,  a mi nor  who i s asser t i ng l ead poi soni ng cl ai ms 

agai nst  a f or mer  manuf act ur er ,  asser t s t hat  f oot not e 29 i n t he 

Henl ey cr i mi nal  case i s af f ect i ng her  pendi ng ci v i l  l ead pai nt  

case.   

¶11 Wi t h al l  j ust i ces par t i c i pat i ng,  t he cour t  gr ant ed Ms.  

Cl ar k ' s mot i on on December  8,  2010.   Af t er  t he mot i on was 

gr ant ed and t he ami cus br i ef  was f i l ed,  Just i ce Roggensack 

                                                 
1 " A mot i on f or  r econsi der at i on may r esul t  i n t he cour t ' s  

i ssui ng a cor r ect i ve or  expl anat or y memor andum t o i t s opi ni on 
wi t hout  changi ng t he or i gi nal  mandat e. "   Supr eme Cour t  I nt er nal  
Oper at i ng Pr ocedur es I I . J.  



No.   2008AP697- CR. ssa 

 

2 
 

wi t hdr ew f r om par t i c i pat i on i n deci di ng Ms.  Cl ar k ' s gr ounds f or  

r econsi der at i on of  t he Henl ey opi ni on.             

¶12 At  t he t i me of  gr ant i ng t he ami cus' s mot i on t o f i l e a 

br i ef ,  t he cour t  was f ul l y awar e t hat  t he ami cus was seeki ng 

r evi s i on of  f oot not e 29 and t he r easons f or  t he r equest ,  t hat  

t he ami cus was not  a par t y,  and t hat  t he t i me f or  f i l i ng a 

mot i on f or  r econsi der at i on had el apsed.   No par t y t o t he Henl ey 

case obj ect ed t o t he ami cus' s r equest .           

I I  

¶13 The dut y of  t hi s  cour t  i s  t o c l ar i f y t he l aw,  not  t o 

cr eat e mor e conf usi on.   Her e' s  an oppor t uni t y  t o hel p cr eat e 

c l ar i t y when we uni nt ent i onal l y may have caused conf usi on.   

I nst ead of  t ak i ng t hi s oppor t uni t y t he cour t  r ej ect s i t ,  

possi bl y cr eat i ng mor e conf usi on and pr ovi di ng t he oppor t uni t y 

f or  cont i nued conj ect ur e by l i t i gant s and ot her  cour t s.      

¶14 The ami cus cal l s  our  at t ent i on t o f oot not e 29,  ¶75 of  

t he Henl ey opi ni on,  whi ch st at es as f ol l ows:     

Fi nal l y,  we not e t hat  t hi s cour t ' s  unwar r ant ed 
expansi on of  i t s  own power s t hr ough Ar t i c l e I ,  Sect i on 
9 has r ecent l y been checked.   I n Gi bson v.  Am.  
Cyanami d Co. ,  t he East er n Di st r i ct  of  Wi sconsi n hel d 
t hat  t hi s cour t ' s  hol di ng Thomas v.  Mal l et t ,  2005 WI  
129,  285 Wi s.  2d 236,  701 N. W. 2d 523,  whi ch cr eat ed a 
new r emedy under  Ar t i c l e I ,  Sect i on 9,  was ar bi t r ar y 
and i r r at i onal  and vi ol at ed t he Four t eent h Amendment .   
Gi bson,  2010 U. S.  Di st .  LEXI S 59378,  s l i p op. ,  * 16- 18 
( E. D.  Wi s.  June 15,  2010) .   Despi t e t he di ssent ' s 
br oad descr i pt i on of  our  i nher ent  aut hor i t y,  we si mpl y 
do not  have t he aut hor i t y t o cr af t  any r emedy we want .    

¶15 I n i t s mot i on f or  l eave t o f i l e an ami cus br i ef ,  t he 

ami cus asks t he cour t ' s  r evi s i on of  t hi s f oot not e f or  t he 

f ol l owi ng r easons,  whi ch wer e ampl i f i ed i n t he br i ef  f i l ed:  
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1.  Not hi ng i n Henl ey,  a cr i mi nal  case,  i mpl i cat es t he 

Thomas case or  l ead pai nt  poi soni ng or  t he r i sk 

cont r i but i on doct r i ne.  

2.  The f oot not e i s pur e di ct a,  t hat  i s ,  t ot al l y unnecessar y 

t o det er mi ne any i ssue i n t he Henl ey case.   

3.  Lead pi gment  manuf act ur er s have r el i ed on t he f oot not e 

t o i mpl y t hat  a maj or i t y of  t he cour t  di sf avor s t he r i sk 

cont r i but i on doct r i ne upon whi ch Ms.  Cl ar k r el i es,  

not wi t hst andi ng t hat  i t  has been a f eat ur e of  Wi sconsi n 

l aw si nce 1984. 2  

4.  Lead pi gment  manuf act ur er s have dr awn t he i mpl i cat i on 

t hat  t he j ust i ces j oi ni ng t he Henl ey maj or i t y opi ni on 

woul d over t ur n t he Thomas deci s i on. 3   

5.  Readi ng t he Henl ey f oot not e as over t ur ni ng t he Thomas 

deci s i on i s unr easonabl e i nasmuch as Just i ce Roggensack 

r ecused her sel f  f r om Thomas and she woul d not  j oi n a 

f oot not e t hat  over t ur ned t he Thomas deci s i on.  

6.  The Gi bson deci s i on,  a f eder al  di st r i ct  cour t  deci s i on,  

i s  not  bi ndi ng on t hi s cour t  on a f eder al  const i t ut i onal  

quest i on. 4  

                                                 
2 I n a cour t  f i l i ng,  one manuf act ur er  r eci t ed t he hol di ng of  

t he f eder al  di st r i ct  cour t  and ci t i ng t he Henl ey f oot not e 
st at ed:   " The Wi sconsi n Supr eme Cour t  t hen not ed t he f eder al  
cour t ' s  deci s i on appr ovi ngl y. "  

3 I n a cour t  f i l i ng,  anot her  manuf act ur er ,  c i t i ng t he Henl ey 
f oot not e,  st at ed:   " Thi s St at e' s Supr eme Cour t  r ecent l y 
acknowl edged t hat  t he di st r i ct  cour t ' s  hol di ng i n Gi bson,  al bei t  
a Feder al  Cour t  deci s i on,  has ' checked'  t he ' unwar r ant ed 
expansi on of  i t s  own power s t hr ough Ar t i c l e I ,  Sect i on 9. ' "   
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¶16 We t hr ee wer e i n t he maj or i t y i n t he Thomas case.   We 

t hr ee wer e i n di ssent  i n Henl ey.   Obvi ousl y we woul d have 

wr i t t en i n di ssent  i n Henl ey about  f oot not e 29 had we t hought  

t he maj or i t y was over t ur ni ng t he hol di ng of  Thomas,  comment i ng 

or  cast i ng doubt  i n a subst ant i ve manner  on t he hol di ng of  

Thomas,  or  cast i ng doubt  on t he r i sk cont r i but i on doct r i ne.   We 

do not  r ead f oot not e 29 as endanger i ng t he r ul i ng of  t he Thomas 

l ead pai nt  case.   Never t hel ess,  because t he ami cus mot i on ( whi ch 

was gr ant ed by t he f ul l  cour t  on December  8,  2010)  and t he 

ami cus br i ef  ( whi ch was f i l ed on December  17,  2010)  have 

demonst r at ed t hat  t hi s f oot not e can be mi sused,  we woul d now 

                                                                                                                                                             
4 El ect i ons Bd.  Of  St at e of  Wi s.  v.  Wi s.  Mf r s.  & Commer ce,  

227 Wi s.  2d 650,  670 n. 19,  597 N. W. 2d 721 ( 1999)  ( " On f eder al  
quest i ons,  t hi s cour t  i s  bound onl y by t he deci s i ons of  t he 
Uni t ed St at es Supr eme Cour t . " ) ;  St at e v .  Har r i s,  199 
Wi s.  2d 227,  245 n. 10,  544 N. W. 2d 545 ( 1996)  ( " [ A] l t hough t hey 
may at  t i mes be i nf or mat i ve,  we ar e i n no way bound by deci s i ons 
of  t he f eder al  c i r cui t  cour t s even i f  t hey ar e on al l  f our s wi t h 
t he case bef or e us. " ) ;  Thompson v.  Vi l l age of  Hal es Cor ner s,  115 
Wi s.  2d 289,  307,  340 N. W. 2d 704 ( 1983)  ( quot i ng wi t h appr oval  
Uni t ed St at es ex r el .  Lawr ence v.  Woods,  432 F. 2d 1072,  1075- 76 
( 7t h Ci r .  1970) :   " [ B] ecause l ower  f eder al  cour t s [ i n cont r ast  
t o t he Uni t ed St at es Supr eme Cour t ]  exer ci se no appel l at e 
j ur i sdi ct i on over  st at e t r i bunal s,  deci s i ons of  l ower  f eder al  
cour t s ar e not  concl usi ve on st at e cour t s. " ) .  

The Gi bson deci s i on has been appeal ed t o t he Uni t ed St at es 
Cour t  of  Appeal s f or  t he Sevent h Ci r cui t .   Gi bson v.  Am.  
Cyanami d Co. ,  750 F.  Supp.  2d 998 ( E. D.  Wi s.  2010) .   

I n cont r ast  t o t he Gi bson deci s i on,  on Apr i l  5,  2011,  Judge 
Lynn Adel man,  a Uni t ed St at es di st r i ct  cour t  j udge i n t he 
East er n Di st r i ct  of  Wi sconsi n,  r ul ed t hat  al l owi ng t he 
pl ai nt i f f s i n f our  l ead pai nt  sui t s t o pr oceed agai nst  def endant  
manuf act ur er s does not  v i ol at e t he const i t ut i onal  r i ght s of  t he 
def endant s.   See Bur t on v.  Am.  Cyanami d Co.  ( Case No.  07- C-
0303) ,  Owens v.  Am.  Cyanami d Co.  ( Case No.  07- C- 0441) ;  St okes v.  
Am.  Cyanami d Co.  ( Case No.  07- C- 0865) ;  Si f uent es v.  Am.  Cyanami d 
Co.  ( Case No.  10- C- 0075) .            
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del et e t he f oot not e or  expl ai n t hat  t hi s f oot not e does not  

over t ur n t he r ul e of  l aw set  f or t h i n t he Thomas case.      

¶17 For  t he r easons set  f or t h,  we woul d not  now 

r et r oact i vel y deny t he ami cus mot i on f or  r el i ef ,  and we woul d 

now del et e or  modi f y f oot not e 29 as t he ami cus r equest s.    
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¶18 ANNETTE KI NGSLAND ZI EGLER,  J.    Di mi t r i  Henl ey 

( Henl ey) ,  a par t y t o St at e v.  Henl ey,  2010 WI  97,  328 

Wi s.  2d 544,  787 N. W. 2d 350,  f i l ed wi t h t hi s cour t  a mot i on f or  

r econsi der at i on of  our  Jul y 21,  2010,  deci s i on.   Henl ey' s mot i on 

f or  r econsi der at i on has been deni ed.   Yasmi ne Cl ar k ( Cl ar k) ,  a 

non- par t y,  f i l ed an ami cus cur i ae br i ef  i n suppor t  of  Henl ey' s 

mot i on f or  r econsi der at i on.   Just i ce Pr osser ,  Just i ce Gabl eman,  

and I  concl ude t hat  t hi s cour t  shoul d not  have gr ant ed Cl ar k ' s 

mot i on t o accept  her  ami cus cur i ae br i ef .  

¶19 Cl ar k i s not  a par t y t o Henl ey.   I nst ead,  Cl ar k i s t he 

pl ai nt i f f  i n a pendi ng ci v i l  case bef or e t he Mi l waukee Count y 

Ci r cui t  Cour t ,  Cl ar k v.  3738 Gal ena LLC,  No.  2006CV12653,  i n 

whi ch she cl ai ms t hat  sever al  f or mer  manuf act ur er s of  whi t e l ead 

car bonat e pi gment s ar e l i abl e f or  her  l ead poi soni ng under  a 

t heor y of  r i sk- cont r i but i on.   Cl ar k her sel f  acknowl edges t hat  

" [ t ] he i ssues bef or e t he Cour t  i n Henl ey ar e t ot al l y unr el at ed 

t o t he Cl ar k case or  any ot her  l ead poi soni ng case pr oceedi ng on 

t he basi s of  t he r i sk cont r i but i on doct r i ne. "   Never t hel ess,  

Cl ar k seeks t o use Henl ey' s r econsi der at i on mot i on as a f or um 

f or  t hi s cour t  t o amend a f oot not e i n Henl ey,  an unr el at ed,  

cr i mi nal  mat t er ,  and t her eby pr esumabl y i mpact  Cl ar k ' s pendi ng 

case.   Mor eover ,  Cl ar k seeks r el i ef  f r om t hi s cour t  wi t hout  us 

havi ng t he benef i t  of  hear i ng f r om t he opposi ng si de or  any 

compet i ng poi nt  of  v i ew.   I t  i s  unpr ecedent ed f or  t hi s cour t  t o 

uni l at er al l y amend a deci s i on as r equest ed by a non- par t y who 

seeks r el i ef  i n an unr el at ed,  pendi ng case,  par t i cul ar l y when we 

have not  hear d f r om bot h s i des on t he i ssue.   Accor di ngl y,  we 
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r espect f ul l y decl i ne t o addr ess t he i ssue r ai sed by Cl ar k ' s 

ami cus cur i ae br i ef .  

¶20 For  t he f or egoi ng r eason,  I  r espect f ul l y submi t  t hi s 

wr i t i ng.  

¶21 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and MI CHAEL J.  GABLEMAN j oi n t hi s wr i t i ng.  
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