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SUPREME COURT OF W SCONSI N

Case No. : 2008AP697- CR
COWLETE TI TLE:
State of W sconsin,
Plaintiff-Appellant,
V.
Dmtri Henl ey,
Def endant - Respondent .
ORDER ON MOTI ON TO FI LE NON- PARTY BRI EF
ORDER FI LED: July 12, 2011
SUBM TTED ON BRI EFS:
ORAL ARGUMENT:

SOURCE OF APPEAL:
COURT:
COUNTY:
JUDGE:

JUSTI CES:
CONCURRED:

Di SSENTED:

NOT PARTI CI PATI NG

ZI EGLER, J. concurs (Opinion filed).

PROSSER, J. and GABLEMAN, J. join concurrence.
ABRAHAMSON, C. J., BRADLEY, J. and CROCKS, J.
di ssent (Opinion filed, conbined authorship).
ROGGENSACK, J. withdrew from partici pation
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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2008AP697- CR
STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

FI LED
Plaintiff-Appellant,
v JuL 12, 2011
Dimtri Henl ey, Actiﬁ:; élozpkvgfe' léﬁ:)reme
Court

Def endant - Respondent .

Order on notion to file non-party brief.

11 On Decenber 8, 2010, the court granted the notion of
Yasmine Clark to file a non-party amcus brief in support of
Henl ey's notion for reconsideration.

12 On Decenber 18, 2010, Yasmne Cark filed an am cus
brief in support of Henley's notion for reconsideration.
Henl ey's notion for reconsideration has been deni ed. See per
curiamof July 12, 2011.

13 Upon review and discussion of the amcus brief, three
justices, Chief Justice Shirley S. Abrahanson, Justice Ann Wl sh
Bradl ey, and Justice N Patrick Crooks, would grant the relief
requested by the amcus. See attached witing by Chief Justice
Shirley S. Abrahanson, Justice Ann Wl sh Bradl ey, and Justice N
Patrick Crooks.
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14 Upon review and discussion of the amcus brief, three
justices, Justice David T. Prosser, Justice Annette Kingsland
Ziegler, and Justice Mchael J. Gableman, have concluded that
the am cus brief should not have been accepted because it does
not addr ess any issue in the underlying notion for
reconsideration, and thus, the notion to accept the am cus
should have been denied. See attached witing by Justice
Annette Kingsland Ziegler.

15 The court is equally divided as to whether the relief
requested by the am cus shoul d be granted.

16 Justice Patience Drake Roggensack wthdrew from

partici pation.
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17 SH RLEY S. ABRAHAMSON, C.J., ANN WALSH BRADLEY, J.,
and N. PATRI CK CROCKS, J. We disagree with Justice David T.
Prosser, Justice Annette K. Ziegler, and Justice Mchael J.
Gabl eman that the notion to accept the am cus brief should now
be deni ed.

18 We stand by the full court's decision on Decenber 8,
2010, to accept the am cus brief urging the court to reconsider

footnote 29 in Y75 of the mpjority opinion in State v. Henl ey,

2010 W 97, 328 Ws. 2d 544, 787 N.W2d 350. W should not now
retroactively deny the amcus's notion to file a brief.
19 W would grant the relief requested by the amcus to

revise footnote 29 in State v. Henley to clarify the Henley

opi ni on. !
I

110 Yasmine Clark filed a notion on Novenber 23, 2010,
asking the court to accept an amcus brief in support of
Henley's tinmely filed notion to reconsider the Henley opinion.
Yasmine Clark, a mnor who is asserting |ead poisoning clains
against a forner manufacturer, asserts that footnote 29 in the
Henley crimnal case is affecting her pending civil |ead paint
case.

11 Wth all justices participating, the court granted Ms.
Clark's nmotion on Decenber 8, 2010. After the notion was

granted and the amcus brief was filed, Justice Roggensack

L' "A motion for reconsideration may result in the court's
issuing a corrective or explanatory nenorandum to its opinion
wi t hout changing the original mandate.” Suprenme Court |Internal
QOperating Procedures 11.J.
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wi thdrew from participation in deciding Ms. Cark's grounds for
reconsi deration of the Henl ey opinion.

12 At the time of granting the amcus's notion to file a
brief, the court was fully aware that the am cus was seeking
revision of footnote 29 and the reasons for the request, that
the amcus was not a party, and that the tinme for filing a
nmotion for reconsideration had el apsed. No party to the Henley
case objected to the am cus's request.

|1

113 The duty of this court is to clarify the law, not to
create nore confusion. Here's an opportunity to help create
clarity when we wunintentionally nay have caused confusion.
Instead of taking this opportunity the court rejects it,
possibly creating nore confusion and providing the opportunity
for continued conjecture by litigants and ot her courts.

114 The amicus calls our attention to footnote 29, 975 of

t he Henl ey opinion, which states as foll ows:

Finally, we note that this court's unwarranted
expansion of its own powers through Article I, Section
9 has recently been checked. In Gbson v. Am
Cyanamid Co., the Eastern District of Wsconsin held
that this court's holding Thonas v. Mallett, 2005 W
129, 285 Ws. 2d 236, 701 N.W2d 523, which created a
new renedy under Article |, Section 9, was arbitrary
and irrational and violated the Fourteenth Anmendnent.
G bson, 2010 U.S. Dist. LEXIS 59378, slip op., *16-18
(E.D. Ws. June 15, 2010). Despite the dissent's
broad description of our inherent authority, we sinply
do not have the authority to craft any renedy we want.

15 In its notion for leave to file an amcus brief, the
am cus asks the court's revision of this footnote for the

foll ow ng reasons, which were anplified in the brief filed:

2



No. 2008AP697-CR. ssa

1. Nothing in Henley, a crimnal case, inplicates the
Thomas case or |ead paint poisoning or the risk
contribution doctrine.

2. The footnote is pure dicta, that is, totally unnecessary
to determine any issue in the Henl ey case.

3. Lead pignent manufacturers have relied on the footnote
to inply that a majority of the court disfavors the risk
contribution doctrine wupon which M. Cark relies,
notwi thstanding that it has been a feature of Wsconsin
| aw since 1984. 2

4. Lead pignment manufacturers have drawn the inplication
that the justices joining the Henley majority opinion
woul d overturn the Thomas deci sion. 3

5. Reading the Henley footnote as overturning the Thomas
deci sion is unreasonable inasmuch as Justice Roggensack
recused herself from Thomas and she would not join a
footnote that overturned the Thomas deci sion.

6. The G bson decision, a federal district court decision
is not binding on this court on a federal constitutional

question.*

21n a court filing, one manufacturer recited the hol ding of
the federal district court and citing the Henley footnote
st at ed: "The Wsconsin Suprenme Court then noted the federal
court's decision approvingly."

31n acourt filing, another manufacturer, citing the Henl ey
f oot not e, st at ed: "This State's Suprenme Court recently
acknow edged that the district court's holding in G bson, albeit
a Federal Court decision, has 'checked" the 'unwarranted
expansion of its own powers through Article I, Section 9.""

3
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116 We three were in the majority in the Thomas case. W
three were in dissent in Henley. Qoviously we would have
witten in dissent in Henley about footnote 29 had we thought
the mpgjority was overturning the holding of Thomas, comenting
or casting doubt in a substantive manner on the holding of
Thomas, or casting doubt on the risk contribution doctrine. W
do not read footnote 29 as endangering the ruling of the Thonas
| ead paint case. Neverthel ess, because the am cus notion (which
was granted by the full court on Decenber 8, 2010) and the
amcus brief (which was filed on Decenber 17, 2010) have

denonstrated that this footnote can be msused, we would now

“ Elections Bd. OF State of Ws. v. Ws. Mrs. & Conmerce,
227 Ws. 2d 650, 670 n.19, 597 N.W2d 721 (1999) ("On federal
guestions, this court is bound only by the decisions of the
United States Suprene  Court."); State v. Harris, 199
Ws. 2d 227, 245 n.10, 544 N W2d 545 (1996) ("[A]lthough they
may at tinmes be informative, we are in no way bound by deci sions
of the federal circuit courts even if they are on all fours with
the case before us."); Thonpson v. Village of Hales Corners, 115
Ws. 2d 289, 307, 340 N.W2d 704 (1983) (quoting with approval
United States ex rel. Lawence v. Wods, 432 F.2d 1072, 1075-76
(7th Cr. 1970): "[ Bl ecause |ower federal courts [in contrast
to the United States Suprene Court] exercise no appellate
jurisdiction over state tribunals, decisions of |ower federal
courts are not conclusive on state courts.").

The G bson decision has been appealed to the United States
Court of Appeals for the Seventh Circuit. G bson v. Am
Cyanam d Co., 750 F. Supp. 2d 998 (E.D. Ws. 2010).

In contrast to the G bson decision, on April 5, 2011, Judge
Lynn Adelman, a United States district court judge in the
Eastern District of W sconsin, ruled that allowing the
plaintiffs in four lead paint suits to proceed agai nst defendant
manuf acturers does not violate the constitutional rights of the
def endant s. See Burton v. Am Cyanamid Co. (Case No. 07-C
0303), Omens v. Am Cyanam d Co. (Case No. 07-C0441); Stokes v.
Am Cyanamd Co. (Case No. 07-C-0865); Sifuentes v. Am Cyanam d
Co. (Case No. 10-C 0075).
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delete the footnote or explain that this footnote does not
overturn the rule of law set forth in the Thomas case.

117 For the reasons set forth, we would not now
retroactively deny the am cus nmotion for relief, and we would

now del ete or nodify footnote 29 as the am cus requests.
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118 ANNETTE KI NGSLAND  ZI EGLER, J. Dimtri Henl ey
(Henley), a party to State v. Henley, 2010 W 97, 328

Ws. 2d 544, 787 N.W2d 350, filed with this court a notion for
reconsi deration of our July 21, 2010, decision. Henley's notion
for reconsideration has been denied. Yasmne Clark (Cark), a
non-party, filed an am cus curiae brief in support of Henley's
notion for reconsideration. Justice Prosser, Justice Gabl eman,
and | conclude that this court should not have granted Cark's
notion to accept her am cus curiae brief.

119 dark is not a party to Henley. Instead, Cark is the
plaintiff in a pending civil case before the M| waukee County

Crcuit Court, Cark v. 3738 Galena LLC, No. 2006CV12653, in

whi ch she clainms that several former manufacturers of white |ead
carbonate pignents are liable for her |ead poisoning under a
theory of risk-contribution. Clark herself acknow edges that
"[t]he issues before the Court in Henley are totally unrel ated
to the Cark case or any other |ead poisoning case proceeding on
the basis of the risk contribution doctrine.” Nevert hel ess,
Clark seeks to use Henley's reconsideration notion as a forum
for this court to amend a footnote in Henley, an unrelated,
crimnal matter, and thereby presumably inpact Cdark's pending
case. Moreover, Clark seeks relief from this court wthout us
having the benefit of hearing from the opposing side or any
conpeting point of view It is unprecedented for this court to
unilaterally anmend a decision as requested by a non-party who
seeks relief in an unrel ated, pending case, particularly when we

have not heard from both sides on the issue. Accordi ngly, we
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respectfully decline to address the issue raised by dark's

am cus curiae brief.

20 For the foregoing reason, | respectfully submt this
writing.
21 | am authorized to state that Justices DAVID T.

PROSSER and M CHAEL J. GABLEMAN join this writing.
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