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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.  

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We r evi ew a publ i shed 

deci s i on of  t he cour t  of  appeal s1 r ever si ng an or der  of  t he Rock 

Count y Ci r cui t  Cour t ,  James E.  Wel ker ,  Judge.   The ci r cui t  cour t  

or der  r ever sed and r emanded t he cause t o t he St at e Li vest ock 

Faci l i t i es Si t i ng Revi ew Boar d ( " Si t i ng Boar d" ) ,  whi ch had  

af f i r med wi t h modi f i cat i ons a per mi t  i ssued by t he Town of  

Magnol i a ( " Town" ) .   The Town had gr ant ed an appl i cat i on f or  a 

l i vest ock f aci l i t y  s i t i ng per mi t  submi t t ed by Lar son Acr es,  I nc.  

( " Lar son" ) ,  but  i mposed sever al  condi t i ons on t he per mi t .  

¶2 I n Wi sconsi n,  as i n st at es al l  over  t he count r y, 2 t he 

l egi s l at ur e has t aken st eps t o bal ance t he i mpor t ant  i nt er est  i n 

pr ot ect i ng pr eci ous nat ur al  r esour ces wi t h t he i mpor t ant  

i nt er est  i n encour agi ng a r obust  and ef f i c i ent  agr i cul t ur al  

economy.   As a cent r al  component  of  bal anci ng t hese i nt er est s,  

t he l egi s l at ur e has st r i ct l y l i mi t ed t he abi l i t y  of  pol i t i cal  

subdi v i s i ons t o r egul at e t he l i vest ock f aci l i t y  s i t i ng pr ocess.   

The Town st epped over  t hose l i mi t at i ons when i t  i mper mi ssi bl y 

condi t i oned t he t er ms of  a s i t i ng per mi t  wi t hout  f ol l owi ng t he 

���������������������������������������� �������������������
1 Adams v.  St at e Li vest ock Faci l i t i es Si t i ng Revi ew Bd. ,  

2010 WI  App 88,  327 Wi s.  2d 676,  787 N. W. 2d 941.  

2 See gener al l y Jody M.  Endr es & Mar gar et  R.  Gr ossman,  Ai r  
Emi ssi ons f r om Ani mal  Feedi ng Oper at i ons:  Can St at e Rul es Hel p?,  
13 Penn St .  Envt l  L.  Rev.  1,  7- 43 ( 2004)  ( sur veyi ng r egul at or y 
appr oaches t o l i vest ock f ar mi ng i n var i ous st at es) .  
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gui del i nes set  f or t h by t he l egi s l at ur e.   Because t he Town’ s 

act i ons wer e vi ol at i ve of  t he Si t i ng Law,  t he cour t  of  appeal s 

was cor r ect  t o f i nd t he chal l enged condi t i ons i n t he per mi t  

i nval i d,  and we t her ef or e af f i r m.  

I .  BACKGROUND 

¶3 As r ef l ect ed by t he vol umi nous r ecor d,  t he hi st or y 

bet ween t he par t i es i s a l ong and r ancor ous one.   The f act s 

pr esent ed ar e onl y t hose r el evant  t o t he di sposi t i on of  t he 

appeal .  

¶4 The nar r at i ve begi ns i n 1977.   That  year ,  t he Town 

passed i t s f i r s t  zoni ng or di nance.   The or di nance i ncl uded a 

sect i on ent i t l ed,  " Wat er  Qual i t y Pr ot ect i on, "  whi ch pr ovi ded a 

gener al  pr ohi bi t i on on pol l ut ant s,  f ol l owed by t hi s mor e 

speci f i c  c l ause:  

[ N] o act i v i t y shal l  di schar ge any l i qui d,  gaseous,  or  
sol i d mat er i al s so as t o exceed or  cont r i but e t owar d 
t he exceedi ng of  t he mi ni mum st andar ds and t hose ot her  
st andar ds and t he appl i cat i on of  t hose st andar ds set  
f or t h i n [ Wi s.  Admi n.  Code ch.  NR 102]  f or  al l  
navi gabl e wat er s.  

Magnol i a,  Wi s. ,  Or di nance ( Jul y 26,  1977) .  

¶5 Twent y- seven year s el apsed.   I n 2004,  t he Wi sconsi n 

l egi s l at ur e passed,  and t he gover nor  s i gned i nt o l aw,  Wi sconsi n 

St at ut es sect i on 93. 90 ( 2003–04)  ( " Si t i ng Law" ) , 3 an act  

r egul at i ng " l i vest ock f aci l i t y  s i t i ng and expansi on. "   As 

suggest ed by i t s t i t l e,  t he Si t i ng Law est abl i shed var i ous 

���������������������������������������� �������������������
3 When r ef er r i ng t o t he st at ut e as a whol e,  we use t he t er m,  

" Si t i ng Law. "   When r ef er r i ng t o speci f i c  sect i ons of  t he 
st at ut e,  we ci t e t o t he par t i cul ar  pr ovi s i on.  
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pr ocedur es f or  l i vest ock f ar m oper at or s t o appl y f or ,  and 

r ecei ve,  per mi t s f r om pol i t i cal  subdi v i s i ons4 al l owi ng t hem t o 

l ocat e t hei r  f aci l i t i es i n par t i cul ar  ar eas.  

¶6 The f ol l owi ng year ,  t he Town adopt ed t he Si t i ng Law as 

par t  of  i t s  zoni ng or di nance.  

¶7 One pr ovi s i on of  t he Si t i ng Law di r ect ed t he 

Depar t ment  of  Agr i cul t ur e,  Tr ade and Consumer  Pr ot ect i on 

( " Depar t ment " )  t o dr aw up r ul es pr ovi di ng mor e speci f i c ,  pr eci se 

gui del i nes f or  t he new per mi t t i ng pr ocess.   Wi s.  St at .  

§ 93. 90( 2) ( a)  ( 2005- 06) . 5  Af t er  an ext ensi ve r ul emaki ng pr ocess,  

t he Depar t ment  f ul f i l l ed i t s l egal  dut y and pr omul gat ed 

Wi sconsi n Admi ni st r at i ve Code ch.  ATCP 51 ( " ATCP 51" )  on May 1,  

2006.  

¶8 The next  day,  Lar son f i l ed an appl i cat i on wi t h t he 

Town f or  a condi t i onal  use per mi t 6 ( " CUP" )  f or  a f aci l i t y  t o 

house 1, 500 " ani mal  uni t s. " 7 8 

���������������������������������������� �������������������
4 For  pur poses of  t he st at ut e,  and of  t hi s opi ni on,  

" ' Pol i t i cal  subdi v i s i on'  means a c i t y,  v i l l age,  t own,  or  
count y. "   Wi sconsi n St at ut es sect i on 93. 90( 1m) ( f )  ( 2005- 06) .  

5 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

6  Condi t i onal  use per mi t s ar e " f l exi bi l i t y  devi ces,  whi ch 
ar e desi gned t o cope wi t h s i t uat i ons wher e a par t i cul ar  use,  
al t hough not  i nher ent l y i nconsi s t ent  wi t h t he use cl assi f i cat i on 
of  a par t i cul ar  zone,  may wel l  cr eat e speci al  pr obl ems and 
hazar ds i f  al l owed t o devel op and l ocat e as a mat t er  of  r i ght  i n 
[ a]  par t i cul ar  zone. "   Town of  Rhi ne v.  Bi zzel l ,  2008 WI  76,  
¶23,  311 Wi s.  2d 1,  751 N. W. 2d 780 ( i nt er nal  quot at i on mar ks and 
ci t at i ons omi t t ed) .  
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¶9 Appr oxi mat el y t hr ee weeks l at er ,  on May 24,  2006,  t he 

Town adopt ed a r evi sed zoni ng or di nance.   The new or di nance 

r eci t ed t he same l anguage f r om t he wat er  qual i t y pr ot ect i on 

pr ovi s i on quot ed above,  but  appended sever al  wor ds at  t he end:  

I n addi t i on,  no act i v i t y shal l  di schar ge any l i qui d,  
gaseous,  or  sol i d mat er i al s so as t o exceed or  
cont r i but e t owar d t he exceedi ng of  t he mi ni mum 
st andar ds and t he appl i cat i on of  t hose st andar ds set  
f or t h i n [ Wi s.  Admi n.  Code ch.  NR 102]  f or  al l  
navi gabl e wat er s and [ chs.  NR 140,  141 and 809]  f or  
gr oundwat er  and dr i nki ng wat er  and appl i cabl e f eder al  
dr i nki ng wat er  r egul at i ons.  

Magnol i a,  Wi s. ,  Or di nance ( May 24,  2006)  ( emphasi s added) .  

¶10 Af t er  a l engt hy di sput e r egar di ng t he suf f i c i ency of  

Lar son' s appl i cat i on,  t he Town deemed i t  compl et e and schedul ed 

a publ i c hear i ng.   The hear i ng' s or gani zat i on f ol l owed f or mal ,  

quasi - j udi c i al  l i nes:  wi t nesses wer e swor n and exami ned by 

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������
7  An ani mal  uni t  i s  " a uni t  of  measur e used t o det er mi ne 

t he t ot al  number  of  s i ngl e ani mal  t ypes or  combi nat i on of  ani mal  
t ypes. "  Wi s.  St at .  § 93. 90( 1m) ( a)   ( i ncor por at i ng Wi s.  Admi n.  
Code § NR 243. 03( 3)  ( l at er  r enumber ed § 243. 03( 5) ) .   Under  t hi s 
syst em of  measur ement ,  a st eer  i s 1 ani mal  uni t  and a mi l k i ng 
cow i s 1. 4 ani mal  uni t s.   § 243. 03( 5)  t bl .  2A.  

8 As a r esul t  of  pr evi ous l i t i gat i on and set t l ement ,  Lar son 
was appar ent l y oper at i ng i n t he absence of  a per mi t  when i t  
appl i ed.   Ther e was some ambi gui t y bel ow as t o whet her  t he 
appl i cat i on was f or  a new f aci l i t y  or  an expanded one.   The 
par t i es do not  suggest  t hat  t he ambi gui t y,  what ever  i t  was,  has 
any bear i ng on t he out come of  t he case,  so we do not  addr ess t he 
quest i on.  
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at t or neys f r om bot h s i des, 9 and ar gument s wer e pr esent ed t o t he 

Boar d.   Most  of  t he day was devot ed t o t est i mony f r om sever al  

exper t  wi t nesses r et ai ned by t he Town.   Two of  t he exper t s wer e 

sci ent i st s who spoke at  l engt h about  t he envi r onment al  damage 

t hey bel i eved t he f ar m was i nf l i c t i ng,  and t he r i sks i t s 

oper at i ons posed,  t o t he wat er  qual i t y of  Nor wegi an Cr eek 

( r unni ng t hr ough t he Town)  and t o t he Town' s  dr i nki ng wat er .   

Lar son submi t t ed t he r esul t s of  var i ous st udi es and r epor t s t o 

t he Town,  st r essed t hat  t he al l eged envi r onment al  pr obl ems had 

not  been def i ni t i vel y l i nked t o t he f ar m,  and r ei t er at ed t hat  i t  

r ead t he Si t i ng Law as f or bi ddi ng t he i mposi t i on of  any 

condi t i ons t aken f r om out si de ATCP 51' s par amet er s.  

¶11 On Mar ch 27,  2007,  t he Town Boar d i ssued i t s deci s i on.   

I t  gr ant ed t he CUP wi t h seven condi t i ons,  " i mposed f or  t he 

pur pose of  pr ot ect i ng t he Town' s gr ound and sur f ace wat er . "   The 

condi t i ons,  quot ed i n t hei r  ent i r et y,  wer e:  

1.  Lar son shal l  pr ovi de t he Town,  wi t hi n 60 days of  
t hi s deci s i on,  a pl an t o ut i l i ze l and use,  
f ar mi ng,  and nut r i ent  management  pr act i ces t o 
subst ant i al l y  r educe and t her eaf t er  mi ni mi ze 
ni t r ogen l oadi ng t o sur f ace and gr ound wat er  
usi ng t he f ol l owi ng st r at egi es:  

���������������������������������������� �������������������
9 By t hi s poi nt ,  a t hi r d l awyer ,  r epr esent i ng John and Li nda 

Adams,  as wel l  as ot her  i ndi v i dual  c i t i zens i n t he ar ea,  was 
par t i c i pat i ng i n t he pr oceedi ngs and opposi ng t he CUP ( or ,  i n 
t he al t er nat i ve,  suppor t i ng i t  wi t h t he i mposi t i on of  numer ous 
condi t i ons) .   Thi s gr oup l at er  f i l ed a separ at e pet i t i on f or  
r evi ew i n c i r cui t  cour t  af t er  t he Si t i ng Boar d' s r ul i ng.   Thei r  
c l ai m was subsequent l y consol i dat ed wi t h t he Town' s,  and t he t wo 
cl ai ms appear  her e as one.  
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a.  No f al l  spr eadi ng of  manur e on t i l e dr ai ned 
or  upl and f i el d on t he Cook [ F] ar m unt i l  
ni t r at e pol l ut i on i s subst ant i al l y  r educed.  

b.  Cr op r ot at i on t o i ncl ude al f al f a on t he 
ent i r e Cook [ F] ar m i n 3- 4 year  r ot at i ons 
begi nni ng i n 2008 and cont i nui ng over  a 4-
year  per i od unt i l  t he ent i r e Cook Far m has 
been r ot at ed and i s consi st ent  wi t h t he 
cur r ent  f ar m conser vat i on pl an.   The 
r ot at i on pl an shal l  i ncl ude no l ess t han 3 
year s of  al f al f a f or  ever y year  of  cor n 
pl ant ed on each acr e.  

c.  I ncr eased f r equency of  soi l  t est i ng f r om 
once ever y f our  year s t o once a year ,  
f ocusi ng on phosphor ous and ni t r ogen 
cont ent s of  t he soi l  t o account  f or  r esi dual  
ni t r ogen i n cal cul at i ng spr eadi ng pl ans f or  
t he upcomi ng gr owi ng season.  

2.  Lar son wi l l  exchange i nf or mat i on wi t h t he Town 
concer ni ng management  pr act i ces of  t he Faci l i t y ,  
i ncl udi ng not i f i cat i on t o t he Town Chai r  of  al l  
changes i n c i r cumst ances.  

3.  Lar son wi l l  al l ow access f or  t est i ng wel l  wat er  
at  t he Faci l i t y  and access f or  t he Town t o t est  
t i l e l i nes f or  wat er  qual i t y moni t or i ng pur poses 
mont hl y,  upon pr oper  not i ce t o t he owner s of  t he 
Faci l i t y  unl ess such t est i ng i s r equi r ed under  
t he t er ms of  a Wi sconsi n Pol l ut i on Di schar ge 
El i mi nat i on Syst em Per mi t  [ " WPDES Per mi t " ]  as 
i ssued by t he Wi sconsi n Depar t ment  of  Nat ur al  
Resour ces [ " DNR" ] . 10 

4.  Lar son wi l l  submi t  nut r i ent  pl ans and updat e 
annual l y as r equi r ed under  WPDES t o t he Town of  
Magnol i a as wel l  as t o t he DNR.  

5.  Lar son wi l l  compl y wi t h al l  pr ovi s i ons of  t he 
Town of  Magnol i a Zoni ng Or di nance and any ot her  

���������������������������������������� �������������������
10 A WPDES per mi t  i s  a cer t i f i cat i on pr ovi ded by t he DNR 

under  aut hor i t y del egat ed by t he f eder al  Envi r onment al  
Pr ot ect i on Agency.   See Wi s.  St at .  ch.  283.  
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appl i cabl e f eder al ,  st at e,  and l ocal  r egul at i ons 
and l aw.  

6.  I f  wat er  qual i t y moni t or i ng or  t est i ng i s 
r equi r ed under  t he t er ms of  a WPDES per mi t  as 
i ssued by t he Wi sconsi n [ DNR] ,  t he Town shal l  be 
pr ovi ded wi t h al l  r ecor ds and i nf or mat i on 
pr ovi ded by Lar son Acr es t o t he DNR.  

7.  The Town Boar d shal l  r evi ew t he CUP annual l y t o 
assur e i t sel f  t hat  Lar son i s i n compl i ance wi t h 
t he per mi t .  

¶12 The condi t i ons wer e pr eceded by sect i ons l abel ed 

" f i ndi ngs of  f act "  and " concl usi ons of  l aw, "  whi ch emphasi zed 

t he ecol ogi cal  danger s posed by t he f ar m t o f i sh and ot her  

aquat i c l i f e,  as wel l  as t he heal t h r i sks posed t o r esi dent s '  

dr i nki ng wat er .   The Town Boar d det er mi ned t hat  i t  woul d have 

been wi t hi n i t s  r i ght s t o deny t he appl i cat i on out r i ght ,  but  

concl uded t hat  t he bet t er  cour se was t o gr ant  i t  wi t h t he 

condi t i ons.  

¶13 Lar son appeal ed t he Town' s deci s i on t o t he Si t i ng 

Boar d,  chal l engi ng condi t i ons one,  t wo,  t hr ee,  f i ve,  and seven.  

I I .  PROCEDURAL HI STORY 

¶14 Af t er  ext ensi ve br i ef i ng f r om t he l i t i gant s,  and af t er  

t wo l engt hy meet i ngs,  t he Si t i ng Boar d i ssued i t s deci s i on and 

af f i r med t he gr ant i ng of  t he per mi t ,  whi l e i mposi ng i t s own 

subst ant i al  modi f i cat i ons.  

¶15 I n i t s concl usi ons of  l aw,  t he Si t i ng Boar d det er mi ned 

as an i ni t i al  mat t er  t hat  t he Boar d was cor r ect  t o gr ant  t he 

appl i cat i on because Lar son had sat i sf i ed al l  of  t he r equi r ement s 

l ai d out  by t he Si t i ng Law and ATCP 51.   The Si t i ng Boar d al so 

af f i r med t he Town' s aut hor i t y t o i mpose condi t i ons i n a CUP,  but  
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i t  r est r i ct ed such condi t i ons t o t hose based on t he st andar ds 

i ncor por at ed i nt o ATCP 51.  

¶16 The Si t i ng Boar d r evi ewed t he chal l enged condi t i ons 

and det er mi ned t hat  each exceeded t he Town' s l egal  aut hor i t y.   

I n par t i cul ar ,  t he Si t i ng Boar d r ever sed f our  of  t he f i ve 

chal l enged condi t i ons:  one,  t hr ee,  f i ve,  and seven.   Those 

condi t i ons,  r espect i vel y,  r equi r ed Lar son t o pr ovi de a nut r i ent  

management  pl an accor di ng t o speci f i ed st r at egi es;  al l owed t he 

Town access t o Lar son' s f ar m f or  t est i ng pur poses;  mandat ed 

compl i ance wi t h t he zoni ng or di nance " and any ot her  appl i cabl e 

f eder al ,  st at e,  and l ocal  r egul at i ons and l aw" ;  and pr ovi ded 

t hat  t he Town woul d r evi ew t he CUP annual l y t o conf i r m 

compl i ance wi t h i t s t er ms.   The Si t i ng Boar d af f i r med condi t i ons 

f our  and si x,  bot h of  whi ch essent i al l y  r equi r ed Lar son t o 

pr ovi de t o t he Town any mat er i al s t hat  i t  submi t t ed t o t he DNR 

as par t  of  t he WPDES per mi t  pr ocess. 11  Fi nal l y,  i t  modi f i ed 

condi t i on t wo,  whi ch r equi r ed Lar son t o exchange i nf or mat i on 

wi t h t he Town concer ni ng i t s " management  pr act i ces, "  by l i mi t i ng 

such i nf or mat i on t o t hat  needed by t he Town i n or der  f or  i t  t o 

moni t or  compl i ance wi t h t he st andar ds i n t he Si t i ng Law and ATCP 

51.  

¶17 The Town appeal ed t o c i r cui t  cour t .   Appl y i ng a de 

novo st andar d of  r evi ew,  t he c i r cui t  cour t  vacat ed and r emanded 

���������������������������������������� �������������������
11 Lar son decl i ned t o chal l enge condi t i ons f our  and si x at  

t he Si t i ng Boar d,  and does not  chal l enge t hem her e.   They ar e 
consequent l y not  bef or e t he cour t ,  and wi l l  not  be addr essed i n 
t he anal ysi s.   
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t he cause t o t he Si t i ng Boar d.   I t  i nt er pr et ed t he Si t i ng Law as 

havi ng no pr eempt or y ef f ect  on pol i t i cal  subdi v i s i ons'  power s 

t hat  exi st ed pr i or  t o t he enact ment  of  t he Si t i ng Law.   I nst ead,  

t he cour t  concl uded,  t he l aw si mpl y f or ced pol i t i cal  

subdi v i s i ons t o f ol l ow speci f i c  pr ocedur es when t hey want ed t o 

i mpose st andar ds mor e st r i ngent  t han t he st at e' s.   I n t he 

c i r cui t  cour t ' s  v i ew,  t he Town i mposed no such st andar ds because 

t he r equi r ement s i n condi t i on f i ve of  t he CUP12 wer e dr awn f r om 

t he st at e' s own admi ni st r at i ve code.  Accor di ngl y,  t he cour t  

concl uded t hat  t he Town act ed wi t hi n i t s l awf ul  aut hor i t y when 

i t  i mposed t he condi t i ons.  

¶18 I n cont r ast ,  t he c i r cui t  cour t  r egar ded t he Si t i ng 

Boar d as act i ng out si de of  i t s  l awf ul  aut hor i t y when i t  modi f i ed 

t he per mi t ,  i nt er pr et i ng t he Si t i ng Law and ATCP 51 as l i mi t i ng 

t he Boar d' s opt i ons t o out r i ght  r ever sal s or  af f i r mances of  

chal l enged per mi t s.   Consequent l y,  t he cour t  vacat ed t he Si t i ng 

Boar d' s r ul i ng and r emanded t he cause t o t he Si t i ng Boar d f or  a 

det er mi nat i on of  whet her  t he per mi t  shoul d be af f i r med or  

r ever sed i n i t s ent i r et y.   Acknowl edgi ng t hat  t he i ssues r ai sed 

wer e di f f i cul t  and novel  ones,  and pr edi ct i ng t hat  t hey woul d 

ul t i mat el y be r esol ved by appel l at e cour t s,  t he c i r cui t  cour t  

or der ed t hat  Lar son be per mi t t ed t o cont i nue oper at i ng i t s  

f aci l i t y  as bef or e unt i l  al l  appeal s wer e di sposed of .  

���������������������������������������� �������������������
12 The ci r cui t  cour t  f ocused i t s l egal  anal ysi s of  whet her  

t he condi t i ons wer e i mpr oper  al most  ent i r el y on t he 
admi ni st r at i ve chapt er s r ef er enced i n condi t i on f i ve.  
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¶19 Lar son appeal ed.   I n a publ i shed deci s i on,  t he cour t  

of  appeal s r ever sed t he ci r cui t  cour t .   Adams v.  St at e Li vest ock 

Faci l i t i es Si t i ng Revi ew Bd. ,  2010 WI  App 88,  327 Wi s.  2d 676,  

787 N. W. 2d 941.   I t  began by demur r i ng on t he quest i on of  t he 

appr opr i at e st andar d of  r evi ew,  concl udi ng t hat  i t  woul d r ever se 

under  any st andar d.   I d. ,  ¶10 n. 6.   The cour t  went  on t o 

consi der  t hr ee i ssues:  1)  whet her  t he Town was r equi r ed t o act  

wi t hi n t he const r i ct i ons of  t he Si t i ng Law i n condi t i oni ng t he 

per mi t ;  2)  whet her  t he Town' s condi t i ons wer e pr oper  under  t he 

Si t i ng Law;  and 3)  whet her  t he Si t i ng Boar d was aut hor i zed t o 

modi f y t he CUP.  

¶20 On t he f i r st  i ssue,  t he cour t  of  appeal s det er mi ned 

t hat  t he Si t i ng Law pr eempt ed t he Town' s act i ons.   The cour t  

gr ounded i t s dec i s i on on t he di st i nct i on bet ween uni f or mi t y i n 

t he r egul at i on of  f ar mi ng oper at i ons and uni f or mi t y i n t he 

r egul at i on of  s i t i ng.   I d. ,  ¶¶11- 35.   I t  al so r ej ect ed t he 

Town' s i nvocat i on of  t he publ i c t r ust  doct r i ne, 13 emphasi z i ng 

t hat  sever al  ot her  mechani sms exi st  by whi ch t he chal l enged 

st andar ds coul d be enf or ced.   I d. ,  ¶¶36- 37.  

���������������������������������������� �������������������
13 Under  t he publ i c t r ust  doct r i ne,  t he l egi s l at ur e and 

l ocal  gover nment s ar e " bound by [ t hei r ]  dut y t o pr ot ect  t he 
navi gabl e wat er s of  t he st at e f or  t he c i t i zens'  benef i t "  and " t o 
eval uat e, "  bef or e act i ng t o af f ect  t he wat er ,  " al l  pot ent i al  
benef i t s t hat  can be der i ved f r om wat er ,  i ncl udi ng i t s use f or  
dr i nki ng. "   Gabe Johnson- Kar p,  That  t he Wat er s Shal l  Be For ever  
Fr ee:  Navi gat i ng Wi sconsi n' s Obl i gat i ons under  t he Publ i c Tr ust  
Doct r i ne and t he Gr eat  Lakes Compact ,  94 Mar q.  L.  Rev.  415,  422 
& n. 37 ( 2010) .  
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¶21 On t he i ssue of  whet her  t he Town act ed wi t hi n t he 

Si t i ng Law' s par amet er s,  t he cour t  t i ed i t s r ever sal  t o a 

quest i on t he t r i al  j udge el i ded:  whet her  t he Town adopt ed 

f act ual  f i ndi ngs t o j ust i f y t he st andar ds i ncor por at ed i nt o t he 

zoni ng or di nance,  as r equi r ed by Wi s.  St at .  § 93. 90( 3) ( ar ) .   

I d. ,  ¶39.   I n t he cour t ' s  opi ni on,  t he Town had not .   " [ U] nder  

no r easonabl e v i ew, "  t he cour t  of  appeal s concl uded,  " di d t he 

[ T] own adopt  any f i ndi ngs of  f act "  t o suppor t  t he r egul at i ons at  

i ssue,  and t hey wer e t her ef or e bar r ed by t he Si t i ng Law f r om 

appl y i ng t hem i n a CUP i n t he s i t i ng pr ocess.   I d. ,  ¶40.  

¶22 Fi nal l y,  t he cour t  of  appeal s r ej ect ed t he ci r cui t  

cour t ' s  l i mi t i ng of  t he Si t i ng Boar d t o r ever sal s and 

af f i r mances.   I d. ,  ¶¶44- 51.   Under  t he t r i al  cour t ' s  r ul i ng,  t he 

cour t  of  appeal s r easoned,  an " absur d r esul t "  obt ai ns:  t he 

Si t i ng Boar d i s f or ced t o i nst r uct  appl i cant s di ssat i sf i ed wi t h 

t he t er ms of  t hei r  CUPs t hat  t hei r  onl y r el i ef ,  i f  t hey " wi n, "  

i s  t o r et ur n t o t he begi nni ng of  an appl i cat i on pr ocess t hey 

have al r eady compl et ed.   I d. ,  ¶49.  

¶23 The Town pet i t i oned t hi s cour t  f or  r evi ew.   Af t er  mor e 

t han f our  year s of  l i t i gat i on i n f our  j udi c i al  and quasi -

j udi c i al  f or ums,  t he t i me has now come t o r esol ve t he i mpor t ant  

and novel  i ssues r ai sed by t hi s case.  

I I I .  STANDARD OF REVI EW 

¶24 When consi der i ng t he deci s i on of  an admi ni st r at i ve 

agency,  t hi s cour t  r evi ews t he agency' s r ul i ng,  not  t he c i r cui t  

cour t ' s .   Coul ee Cat hol i c School s v.  LI RC,  2009 WI  88,  ¶31,  320 
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Wi s.  2d 275,  768 N. W. 2d 868 ( c i t i ng Li ber t y Tr ucki ng Co.  v.  

DI LHR,  57 Wi s.  2d 331,  342,  204 N. W. 2d 457 ( 1973) ) .   The 

quest i on of  whet her  t he st at e pr eempt ed t he Town' s act i ons i s a 

mat t er  of  l aw t hat  we " r evi ew i ndependent l y,  benef i t t i ng f r om 

t he anal yses of  t he c i r cui t  cour t  and t he cour t  of  appeal s. "   

DeRosso Landf i l l  Co.  v.  Ci t y of  Oak Cr eek,  200 Wi s.  2d 642,  652,  

547 N. W. 2d 770 ( 1996) .  

¶25 Al t hough t he par t i es di sput e t he appr opr i at e l evel  of  

def er ence t o gi ve t he Si t i ng Boar d' s l egal  det er mi nat i ons, 14 t he 

quest i on i s not  a di f f i cul t  one.   Bot h Lar son and t he Si t i ng 

Boar d accur at el y c i t e wel l - est abl i shed pr ecedent  r equi r i ng de 

novo r evi ew of  l egal  concl usi ons by admi ni st r at i ve agenci es when 

t he i ssues pr esent ed ar e of  f i r s t  i mpr essi on.   Cl ean Wi sconsi n,  

I nc.  v.  Pub.  Ser v.  Comm' n of  Wi s. ,  2005 WI  93,  ¶43,  282 

Wi s.  2d 250,  700 N. W. 2d 768 ( af f i r mi ng t hat  " an agency' s 

i nt er pr et at i on of  a st at ut e i s gi ven no wei ght  at  al l  .  .  .  when 

t he i ssue i s c l ear l y one of  f i r st  i mpr essi on f or  t he 

agency .  .  .  . " ) ;  Cout t s v.  Wi s.  Ret .  Bd. ,  209 Wi s.  2d 655,  ¶14,  

562 N. W. 2d 917 ( 1997)  ( same) .   Ther e has never  been any 

cont ent i on t hat  t he Boar d had any exper i ence i nt er pr et i ng t he 

l aws and r ul es at  i ssue her e pr i or  t o t hi s case,  nor  t hat  any 

ot her  adj udi cat or y body di d.   I ndeed,  t he Si t i ng Boar d 

���������������������������������������� �������������������
14 Adams cont ends t hat  t he Town' s l egal  concl usi ons deser ve 

def er ence because t hey i nt er pr et  i t s  own zoni ng or di nance.   
However ,  s i nce we r evi ew t he Si t i ng Boar d' s det er mi nat i ons of  
l aw,  not  t he Town' s,  we need not  deci de t he st andar d of  r evi ew 
t hat  woul d appl y t o t he Town' s concl usi ons.    
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acknowl edged i n i t s opi ni on t hat  Lar son' s appeal  was t he f i r st  

c l ai m i t  ever  handl ed.  

¶26 Even i f  we wer e t o accept  Lar son and t he Si t i ng 

Boar d' s ar gument  t hat  t her e ar e c i r cumst ances i n whi ch an 

agency' s l egal  answer s t o quest i ons of  f i r st  i mpr essi on deser ve 

j udi c i al  def er ence,  t hose ci r cumst ances ar e not  pr esent  her e.   

The Si t i ng Boar d was del i ber at i ng f or  t he f i r st  t i me i n i t s 

hi st or y,  i nt er pr et i ng a br and- new,  compl ex r egul at or y scheme,  i n 

t he absence of  any cont r ol l i ng aut hor i t y f r om appel l at e cour t s,  

and consi der i ng sever al  quest i ons t hat  i mpl i cat ed t he scope of  

t he Boar d' s own power .   Asi de f r om t he f i r st - i mpr essi on i ssue,  

t her e ar e t hus sever al  addi t i onal  r easons f or  us not  t o def er  t o 

i t s l egal  concl usi ons.   See,  e. g. ,  Ander sen v.  DNR,  2011 WI  19,  

¶25,  332 Wi s.  2d 41,  796 N. W. 2d 1 ( " The ext ent  of  [ an]  agency' s 

st at ut or y aut hor i t y i s a quest i on of  l aw whi ch we r evi ew 

i ndependent l y and wi t hout  def er ence t o t he agency' s 

det er mi nat i on. " ) .   For  t he r easons set  f or t h above,  our  r evi ew 

i s de novo.  

I V.  DI SCUSSI ON 

¶27 Thi s case pr esent s a set  of  nar r ow but  compl ex 

quest i ons.   Al l  of  t he i ssues bef or e t he cour t  r equi r e us t o 

det er mi ne whet her  t he Town' s act i ons wer e pr eempt ed by t he 

Si t i ng Law.   Ther ef or e,  we f i r st  under t ake a det ai l ed l ook at  

Wi sconsi n' s pr eempt i on doct r i ne i n or der  t o est abl i sh a 

f oundat i on upon whi ch t o anal yze t he pl ai n l anguage of  t he 

st at ut e and t he Town' s act i ons.   Second,  we anal yze t he pl ai n 
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l anguage of  t he Si t i ng Law and det er mi ne t hat  i t  pr eempt s 

pol i t i cal  subdi v i s i ons f r om r egul at i ng l i vest ock f aci l i t y  s i t i ng 

i n any manner  i nconsi st ent  wi t h t he Si t i ng Law.   Thi r d,  we 

eval uat e whet her  t he Town' s act i ons wer e consi st ent  wi t h t he 

Si t i ng Law,  and det er mi ne t hat  t hey wer e not .   Fi nal l y,  we 

eval uat e whet her  t he Si t i ng Boar d was ent i t l ed t o modi f y t he 

condi t i ons of  t he s i t i ng per mi t ,  and concl ude t hat  i t  was.  

A.  Pr eempt i on 

¶28 Pr eempt i on i s a t hr eshol d quest i on because i t  i s  c l ear  

( and undi sput ed)  t hat  pr i or  t o t he enact ment  of  t he Si t i ng Law,  

t he Town woul d have had t he aut hor i t y t o condi t i on t he per mi t  as  

i t  di d.   Ther ef or e,  i f  t he Si t i ng Law does not  pr eempt  t he 

Town' s aut hor i t y  t o i mpose t he chal l enged condi t i ons,  t he Town 

act ed wi t hi n i t s l egal  power s and our  anal ysi s need pr oceed no 

f ur t her . �

1.  The Home Rul e Amendment  and I ssues of  St at ewi de Concer n 

¶29 Longst andi ng Wi sconsi n l aw suppor t s t he pr oposi t i on 

t hat  pol i t i cal  subdi v i s i ons r et ai n t hei r  abi l i t y  t o gover n i n 

t he absence of  st at e l egi s l at i on.   See St at e ex r el .  Eker n v.  

Mi l waukee,  190 Wi s.  633,  637,  639,  209 N. W.  860 ( 1926) .   A 

const i t ut i onal  amendment  r ei nf or ced t he i mpor t ance of  t hi s 
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bedr ock pr i nci pl e i n 1924.   Wi s.  Const .  ar t .  XI ,  § 3. 15  However ,  

t he l egi s l at ur e may,  on i ssues of  st at ewi de concer n,  pr ohi bi t  

pol i t i cal  subdi v i s i ons f r om enact i ng or di nances,  or  i nval i dat e 

or di nances al r eady pr omul gat ed.   See,  e. g. ,  DeRosso,  200 

Wi s.  2d at  651.  

¶30 Legi s l at i ve enact ment s f al l  i nt o one of  t hr ee 

cat egor i es:  excl usi ve st at ewi de concer n,  excl usi ve l ocal  

concer n,  or  a " mi xed bag"  of  bot h st at e and l ocal  concer n.   

St at e ex r el .  Mi chal ek v.  LeGr and,  77 Wi s.  2d 520,  527,  253 

N. W. 2d 505 ( 1977)  ( c i t i ng Van Gi l der  v.  Ci t y of  Madi son,  222 

Wi s.  58,  82,  267 N. W.  25 ( 1936) ) .  

¶31 We concl ude t hat  l i vest ock f aci l i t y  s i t i ng i s  an i ssue 

of  st at ewi de concer n.   We base t hi s concl usi on on t he pur pose of  

t he Si t i ng Law as ar t i cul at ed by i t s pl ai n l anguage.   Wi s.  St at .  

§ 93. 90( 1)  ( st at i ng t hat  t he Si t i ng Law i s an " enact ment  of  

st at ewi de concer n f or  t he pur pose of  pr ovi di ng uni f or m 

r egul at i on of  l i vest ock f aci l i t i es" ) .   However ,  l i vest ock 

���������������������������������������� �������������������
15 Wi s.  Const .  ar t .  XI ,  § 3 st at es:  " Ci t i es and vi l l ages 

or gani zed pur suant  t o st at e l aw may det er mi ne t hei r  l ocal  
af f ai r s and gover nment ,  subj ect  onl y t o t hi s const i t ut i on and t o 
such enact ment s of  t he l egi s l at ur e of  st at ewi de concer n as wi t h 
uni f or mi t y shal l  af f ect  ever y c i t y or  ever y v i l l age. "   For  a 
mor e det ai l ed t r eat ment  of  t he hi st or y of  t he home r ul e 
amendment ,  see gener al l y Rober t  W.  Hansen,  Muni c i pal  Home Rul e 
i n Wi sconsi n,  21 Mar q.  L.  Rev.  74 ( 1937) .  
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f aci l i t y  s i t i ng i s not  a mat t er  of  excl usi ve st at ewi de concer n. 16  

Li vest ock f aci l i t y  s i t i ng c l ear l y af f ect s l ocal  concer ns,  and 

has been t r adi t i onal l y r egul at ed at  t he l ocal  l evel .   

Accor di ngl y,  we concl ude t hat  l i vest ock f aci l i t y  s i t i ng i s a 

" mi xed bag"  of  st at ewi de and l ocal  concer n.   Mi chal ek,  77 

Wi s.  2d at  527 & n. 8.  

2.  The Anchor  Test 17 

¶32 When an i ssue f al l s i nt o t he " mi xed bag"  cat egor y,  

pol i t i cal  subdi v i s i ons may adopt  " or di nances whi ch,  whi l e 

addr essed t o l ocal  i ssues,  concomi t ant l y r egul at e mat t er s of  

st at ewi de concer n. "   DeRosso,  200 Wi s.  2d at  650 ( c i t i ng Anchor  

Sav.  & Loan Ass' n v.  Equal  Oppor t uni t i es Comm' n,  120 

Wi s.  2d 391,  395- 96,  355 N. W. 2d 234 ( 1984) ) .   However ,  " t hi s 

aut hor i t y i s l i mi t ed t o or di nances t hat  compl ement  r at her  t han 

conf l i c t  wi t h t he st at e l egi s l at i on. "   St at e ex r el .  Zi er vogel  

v.  Washi ngt on Cnt y.  Bd.  of  Adj ust ment ,  2004 WI  23,  ¶37,  269 

Wi s.  2d 549,  676 N. W. 2d 401.   Four  f act or s gui de our  

���������������������������������������� �������������������
16 Li vest ock f aci l i t y  s i t i ng does not  f al l  i nt o any of  t he 

" t r adi t i onal "  cat egor i es of  excl usi ve st at ewi de concer n 
enumer at ed i n Van Gi l der .   Van Gi l der  pr ovi des,  as exampl es of  
ar eas of  st at ewi de concer n,  " t he l aw of  domest i c r el at i ons,  of  
wi l l s ,  of  i nher i t ance,  of  cont r act s,  of  cr i mes not  essent i al l y  
l ocal  ( f or  exampl e,  l ar ceny or  f or ger y) ,  [ and]  t he or gani zat i on 
of  cour t s. "   222 Wi s.  at  82 ( quot i ng Adl er  v.  Deegan,  167 N. E.  
705,  713 ( N. Y.  1929)  ( Car dozo,  J. ) ) .  

17 We r ef er  t o t he f our - f act or  pr eempt i on t est  as t he 
" Anchor  t est "  because i t  f i r st  appear ed,  i n i t s moder n f or m,  i n 
Anchor  Sav.  & Loan Ass' n v.  Equal  Oppor t uni t i es Comm' n,  120 
Wi s.  2d 391,  355 N. W. 2d 234 ( 1984) .  
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det er mi nat i on of  whet her  t he pol i t i cal  subdi v i s i on' s act i ons ar e 

pr eempt ed by t he st at e l egi s l at i on: 18 

( 1)  whet her  t he l egi s l at ur e has expr essl y wi t hdr awn t he 

power  of  pol i t i cal  subdi v i s i ons t o act ;  or  

( 2)  whet her  t he pol i t i cal  subdi v i s i on' s act i ons l ogi cal l y 

conf l i c t  wi t h t he st at e l egi s l at i on;  or  

( 3)  whet her  t he pol i t i cal  subdi v i s i on' s act i ons def eat  t he 

pur pose of  t he st at e l egi s l at i on;  or  

( 4)  whet her  t he pol i t i cal  subdi v i s i on' s act i ons ar e 

cont r ar y t o t he spi r i t  of  t he st at e l egi s l at i on.    

Jackson Count y v.  DNR,  2006 WI  96,  ¶¶19- 20,  293 Wi s.  2d 497,  717 

N. W. 2d 713 ( c i t i ng Mommsen v.  Schuel l er ,  228 Wi s.  2d 627,  636-

37,  599 N. W. 2d 21 ( Ct .  App.  1999) ) ;  Lake Beul ah Mgmt .  Di st .  v.  

Vi l l .  of  E.  Tr oy,  2011 WI  55,  ¶15,  335 Wi s.  2d 92,  799 

N. W. 2d 787;  see al so DeRosso,  200 Wi s.  2d at  651- 52.   Because 

t he t est  i s  f or mul at ed i n t he di s j unct i ve,  i f  any one of  t he 

f act or s i s met ,  t he pol i t i cal  subdi v i s i on' s conf l i c t i ng act i on 

i s voi d.   DeRosso,  200 Wi s.  2d at  652.  

¶33 Appl y i ng t hi s t est ,  we l ook t o t he pl ai n l anguage of  

t he Si t i ng Law t o det er mi ne whet her  t he Town' s act i ons v i ol at e 

any of  t he f our  f act or s.   We concl ude t hat  t he condi t i ons 

i mposed by t he Town vi ol at e t he f i r st  f act or  because t hey wer e 

���������������������������������������� �������������������
18 Pr i or  cases have appl i ed t hi s t est  when t her e have been  

chal l enges t o pol i t i cal  subdi v i s i ons'  or di nances.   The t est  i s  
al so pr oper l y appl i ed wher e,  as her e,  t he act i on of  t he 
pol i t i cal  subdi v i s i on has t he f or ce and ef f ect  of  l aw.  
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an at t empt  t o exer ci se power  expr essl y wi t hdr awn by t he pl ai n 

l anguage of  t he Si t i ng Law. 19 

B.  The Legi s l at ur e Has Expr essl y Wi t hdr awn t he Power  of  

Pol i t i cal  Subdi v i s i ons t o Act  i n t he Fi el d of  Li vest ock 

Faci l i t y  Si t i ng 

¶34 To appl y t he Anchor  t est ,  we must  eval uat e t he pl ai n 

l anguage of  t he st at ut e t o det er mi ne whet her  t he Town' s act i ons 

ar e pr eempt ed by t he Si t i ng Law.   Thi s i s a mat t er  of  st at ut or y 

i nt er pr et at i on.   Ther ef or e,  we r esor t  t o our  st andar d means of  

st at ut or y i nt er pr et at i on:  an eval uat i on of  t he pl ai n meani ng.  

¶35 When i nt er pr et i ng a st at ut e,  l anguage i s gi ven " i t s 

common,  or di nar y,  and accept ed meani ng,  except  t hat  t echni cal  or  

speci al l y- def i ned wor ds or  phr ases ar e gi ven t hei r  t echni cal  or  

speci al  def i ni t i onal  meani ng. "   St at e ex r el .  Kal al  v.  Ci r cui t  

Cour t  f or  Dane Cnt y. ,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   Bot h t he cont ext  and st r uct ur e of  t he st at ut e ar e 

r el evant  t o a pl ai n meani ng anal ysi s,  and t he st at ut e i s 

i nt er pr et ed t o " avoi d absur d or  unr easonabl e r esul t s. "   I d. ,  

¶46.  

¶36 We begi n wi t h t he pl ai n l anguage of  t he st at ut e,  and 

det er mi ne t hat  t he power  of  pol i t i cal  subdi v i s i ons t o r egul at e 

l i vest ock f aci l i t y  s i t i ng has been expr essl y wi t hdr awn by t he 

l egi s l at ur e.   We concl ude t hat  t he l egi s l at ur e has expr essl y  

���������������������������������������� �������������������
19 Because we concl ude t hat  t he Si t i ng Law has expr essl y 

wi t hdr awn pol i t i cal  subdi v i s i ons'  power  t o r egul at e l i vest ock 
f aci l i t y  s i t i ng,  we need not  eval uat e t he ot her  t hr ee f act or s.   
Jackson Count y v.  DNR,  2006 WI  96,  ¶20,  293 Wi s.  2d 497,  717 
N. W. 2d 713.  
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wi t hdr awn pol i t i cal  subdi v i s i ons'  power  t o r egul at e l i vest ock 

f aci l i t y  s i t i ng by:  1)  cr eat i ng uni f or m st at e st andar ds t hat  al l  

pol i t i cal  subdi v i s i ons must  f ol l ow;  2)  mandat i ng t hat  pol i t i cal  

subdi v i s i ons may not  di sappr ove CUPs f or  l i vest ock f aci l i t i es,  

wi t h l i mi t ed except i ons;  and 3)  r equi r i ng pol i t i cal  subdi v i s i ons 

t o gr ant  CUPs f or  l i vest ock f aci l i t i es.  

1.  The Si t i ng Law Pr ovi des f or  Uni f or m St at e St andar ds 

¶37 The pur pose of  t he Si t i ng Law,  set  f or t h i n t he pl ai n 

l anguage of  Wi s.  St at .  § 93. 90( 1) ,  i s  t o pr ovi de " uni f or m 

r egul at i on of  l i vest ock f aci l i t i es. "   To ef f ect uat e i t s goal  of  

uni f or mi t y i n l i vest ock f aci l i t y  s i t i ng,  t he l egi s l at ur e 

r equi r ed t he pr omul gat i on of  a compr ehensi ve st at ewi de l i vest ock 

s i t i ng st andar d.   Wi s.  St at .  § 93. 90( 2) ( a)  ( or der i ng t he 

Depar t ment  t o " pr omul gat e r ul es speci f y i ng st andar ds f or  

s i t i ng .  .  .  l i vest ock f aci l i t i es" ) .   The l egi s l at ur e was 

car ef ul  t o pr ovi de boundar i es t o t he new r egul at i ons.   For  

exampl e,  i t  pr ohi bi t ed t he Depar t ment  f r om pr omul gat i ng r ul es 

r el at i ng t o l i vest ock f aci l i t y  s i t i ng t hat  conf l i c t  wi t h Wi s.  

St at .  § 93. 90( 2) ( a) .   I d.   Fur t her ,  t he l egi s l at ur e al l owed——but  

di d not  r equi r e——t he Depar t ment  t o i ncor por at e t hose same 

sect i ons i nt o i t s newl y- mi nt ed st at e st andar ds. 20  I d.  

¶38 The Town ar gues t hat  t he Depar t ment  may not ,  act i ng on 

i t s own,  pr eempt  l ocal  aut hor i t y t hr ough i t s r egul at i on.   I n 

���������������������������������������� �������������������
20 I n pr omul gat i ng ATCP 51,  t he Depar t ment  el ect ed t o 

i ncor por at e mul t i pl e st at e and f eder al  r egul at i ons,  as wel l  as 
sect i ons of  t he Wi sconsi n st at ut es.   We r ef er  t o t hese 
r egul at i ons as t he " st at e st andar ds. "   The speci f i c  cont ent s of  
t hese r egul at i ons ar e not  r el evant  t o our  anal ysi s.  
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gener al ,  we agr ee wi t h t hi s pr i nci pl e.   However ,  t he Town' s 

ar gument  i s not  per suasi ve her e because t he Depar t ment  di d not  

act  on i t s own,  but  i nst ead act ed pur suant  t o t he expr ess 

i nst r uct i on of  t he l egi s l at ur e.   Put  s i mpl y,  t he Depar t ment  

act ed pr eci sel y how an agency i s supposed t o act  wher e t he 

l egi s l at ur e has del egat ed r ul emaki ng aut hor i t y.   Wi s.  St at .  § 

227. 11( 2) ( a)  ( per mi t t i ng " [ e] ach agency [ t o]  pr omul gat e r ul es 

i nt er pr et i ng t he pr ovi s i ons of  any st at ut e enf or ced or  

admi ni st er ed by t he agency" ) ;  see Onei da Cnt y.  v .  Conver se,  180 

Wi s.  2d 120,  125,  508 N. W. 2d 416 ( 1993)  ( " An admi ni st r at i ve 

agency may not  i ssue a r ul e t hat  i s  not  expr essl y or  i mpl i edl y  

aut hor i zed by t he l egi s l at ur e. " ) .  

¶39 Accor di ngl y,  we concl ude t hat  by r equi r i ng t he 

pr omul gat i on of  st at e st andar ds f or  l i vest ock f aci l i t y  s i t i ng,  

t he l egi s l at ur e expr essl y wi t hdr ew t he power  of  pol i t i cal  

subdi v i s i ons t o enf or ce var i ed and i nconsi st ent  l i vest ock 

f aci l i t y  s i t i ng st andar ds.  

2.  The Legi s l at ur e Has Pr eempt ed t he Aut hor i t y of  Pol i t i cal  

Subdi v i s i ons t o Di sappr ove Li vest ock Faci l i t y  Si t i ng Per mi t s 
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¶40 The Si t i ng Law expr essl y wi t hdr aws pol i t i cal  

subdi v i s i ons'  aut hor i t y t o di sappr ove l i vest ock f aci l i t y  s i t i ng 

per mi t s unl ess one of  ei ght  nar r ow except i ons appl i es.   Wi s.  

St at .  § 93. 90( 3) ( a)  pr ovi des,  i n par t :  " Not wi t hst andi ng ss.  

33. 455,  59. 03( 2) ( a) ,  59. 69,  60. 10( 2) ( i ) ,  60. 61,  60. 62,  61. 34( 1) ,  

61. 35,  62. 11( 5) ,  62. 23,  66. 0415,  92. 07( 2) ,  92. 11,  and 

92. 15( 3) ( a) ,  a pol i t i cal  subdi v i s i on may not  di sappr ove .  .  .  a 

l i vest ock f aci l i t y  s i t i ng [ per mi t ] . "   ( emphasi s added) .  

¶41 The Town ar gues t hat  t he meani ng of  t he wor d 

" not wi t hst andi ng"  i s ambi guous,  and t hat  t he pr oper  def i ni t i on 

i s " i n addi t i on t o. "   I n ot her  wor ds,  t he Town asser t s t hat  t he 

l egi s l at ur e i nt ended t o al l ow pol i t i cal  subdi v i s i ons t o cont i nue 

di sappr ovi ng appl i cat i ons f or  r easons out si de t he Si t i ng Law.  

¶42 The Town ci t es t wo cases i n whi ch t he cour t  di d i n 

f act  concl ude t hat  t he t er m " not wi t hst andi ng"  was ambi guous.   

Maur i n v.  Hal l ,  2004 WI  100,  ¶36,  274 Wi s.  2d 28,  682 N. W. 2d 866 

( def i ni ng " not wi t hst andi ng"  t o mean " i n l i eu of " ) ;  Bar t hol omew 

v.  Wi sconsi n Pat i ent s Comp.  Fund,  2006 WI  91,  ¶84,  293 

Wi s.  2d 38,  717 N. W. 2d 216 ( def i ni ng " not wi t hst andi ng"  t o mean 

" i n spi t e of " ) .   Never t hel ess,  t hat  a t er m i s ambi guous i n one 

cont ext  does not  r ender  i t  ambi guous i n al l .   I ndeed,  i n Maur i n 

we acknowl edged t hat  t he meani ng of  " not wi t hst andi ng"  can be 

made cl ear  by t he sur r oundi ng l anguage.   274 Wi s.  2d 28,  ¶37 

( acknowl edgi ng t hat  " t he meani ng of  ' not wi t hst andi ng'  by i t sel f  

i s  not  c l ear " )  ( emphasi s added) .  
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¶43 The or di nar y meani ng of  t he t er m i s c l ear .   Bl ack' s 

def i nes " not wi t hst andi ng"  as " [ d] espi t e;  i n spi t e of , "  Bl ack' s 

Law Di ct i onar y 1168 ( 9t h ed.  2009) ,  and l ay di ct i onar i es agr ee,  

see,  e. g. ,  The Amer i can Her i t age Di ct i onar y of  t he Engl i sh 

Language 1238 ( 3d ed.  1992)  ( def i ni ng " not wi t hst andi ng"  as " i n 

spi t e of " ) .   Thi s def i ni t i on i s t he onl y sensi bl e one i n l i ght  

of  t he Si t i ng Law' s pur pose:  st at ewi de uni f or mi t y i n t he 

r egul at i on of  l i vest ock f aci l i t y  s i t i ng.   For  i f  

" not wi t hst andi ng"  meant  what  t he Town bel i eves i t  t o mean,  t her e 

woul d be no r est r ai nt s on t he abi l i t y  of  pol i t i cal  subdi v i s i ons 

t o i mpose a host  of  di ver se st andar ds on t he si t i ng pr ocess,  

t hus subj ect i ng f ar m oper at or s t o i nconsi st ent  condi t i ons.   

Accor di ngl y,  we concl ude t hat  Wi s.  St at .  § 93. 90( 3) ( a)  shoul d be 

r ead t o pr ovi de t hat  " [ i ] n spi t e of  [ pr evi ous st at ut or y 

aut hor i t y af f or ded t o pol i t i cal  subdi v i s i ons] ,  a pol i t i cal  

subdi v i s i on may not  di sappr ove .  .  .  a l i vest ock f aci l i t y  s i t i ng 

[ per mi t ] . "   ( emphasi s added) .   

¶44 I n l i ght  of  t he pl ai n l anguage of  Wi s.  St at .  

§ 93. 90( 3) ( a) ,  i t  i s  c l ear  t hat  t he t er m " not wi t hst andi ng"  means 

" i n spi t e of . "   Ther ef or e,  t he Si t i ng Law' s pr ohi bi t i on on 

di sappr ovi ng l i vest ock f aci l i t y  s i t i ng per mi t s per t ai ns t o al l  

such per mi t s,  and l eaves no aut hor i t y t o t he pol i t i cal  

subdi v i s i ons t o di sappr ove per mi t s.  

¶45 The l egi s l at ur e di d cr eat e nar r ow except i ons t hat  

al l ow a pol i t i cal  subdi v i s i on t o di sappr ove a l i vest ock f aci l i t y  

s i t i ng per mi t .   Wi s.  St at .  § 93. 90( 3) ( a) 1. - 9.  ( pr ovi di ng t he 
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except i ons t o t he r ul e t hat  t hat  " a pol i t i cal  subdi v i s i on may 

not  di sappr ove or  pr ohi bi t  a l i vest ock f aci l i t y  s i t i ng or  

expansi on" ) .   The except i on whi ch i s per t i nent  t o our  anal ysi s 

i s set  f or t h i n Wi s.  St at .  § 93. 90( 3) ( a) 6. 21  Accor di ng t o t hat  

sect i on,  i f  a pol i t i cal  subdi v i s i on wi shes t o di sappr ove a 

l i vest ock f aci l i t y  s i t i ng per mi t  f or  f ai l ur e t o sat i sf y some 

r equi r ement  i mposed by a pol i t i cal  subdi v i s i on but  not  cont ai ned 

i n t he Si t i ng Law,  t he pol i t i cal  subdi v i s i on must  " [ a] dopt [ ]  t he 

r equi r ement  by or di nance bef or e t he appl i cant  f i l es t he 

appl i cat i on f or  appr oval , "  and 2)  " [ b] ase[ ]  t he r equi r ement  on 

r easonabl e and sci ent i f i cal l y def ensi bl e f i ndi ngs of  f act ,  

adopt ed by t he pol i t i cal  subdi v i s i on. "   § 93. 90( 3) ( a) 6. a. - b.   

Thi s r equi r ement  ensur es t hat  f ar m oper at or s r ecei ve not i ce of  

l ocal  st andar ds t hat  di f f er  f r om t he st at e' s,  and t hat  t hey ar e 

not  subj ect ed t o ar bi t r ar y or  unr easonabl e condi t i ons.   

¶46 Accor di ngl y,  we concl ude t hat  t he l egi s l at ur e has 

expr essl y wi t hdr awn,  wi t h l i mi t ed except i ons,  t he power  f or mer l y  

r eser ved t o pol i t i cal  subdi v i s i ons t o di sappr ove l i vest ock 

f aci l i t y  s i t i ng per mi t s.  

3.  The Legi s l at ur e Has Li mi t ed t he Condi t i ons a Pol i t i cal  

Subdi v i s i ons May I mpose When Gr ant i ng Li vest ock Faci l i t y  Si t i ng 

Per mi t s 

¶47 The Si t i ng Law not  onl y expr essl y wi t hdr aws pol i t i cal  

subdi v i s i ons'  power  t o di sappr ove l i vest ock f aci l i t y  s i t i ng 

���������������������������������������� �������������������
21 I n t he i nt er est  of  br evi t y,  we do not  l i s t  al l  of  t he 

except i ons i n Wi s.  St at .  § 93. 90( 3) ( a) 1. - 9.  
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per mi t s absent  some nar r ow except i on,  but  al so expr essl y  

wi t hdr aws pol i t i cal  subdi v i s i ons'  power  t o i mpose cer t ai n 

condi t i ons when t hey gr ant  such per mi t s. 22  When pol i t i cal  

subdi v i s i ons gr ant  a l i vest ock f aci l i t y  s i t i ng per mi t ,  t hey must  

condi t i on t he per mi t  on compl i ance " wi t h t he appl i cabl e st at e 

st andar ds. "  Wi s.  St at .  § 93. 90( 3) ( ae) .   Thi s  r equi r ement  i mposed 

by t he l egi s l at ur e upon pol i t i cal  subdi v i s i ons t hat  gr ant  

l i vest ock f aci l i t y  s i t i ng per mi t s per t ai ns t o al l  such per mi t s,  

and l eaves no aut hor i t y t o t he pol i t i cal  subdi v i s i ons t o gr ant  

per mi t s i n a manner  i nconsi st ent  wi t h t he Si t i ng Law.  

¶48 Mi r r or i ng t he r equi r ement s of  Wi s.  St at .  

§ 93. 90( 3) ( a) 6 ( per t ai ni ng t o t he di sappr oval  of  per mi t s) ,  

§ 93. 90( 3) ( ar )  pr ovi des t hat  i f  a pol i t i cal  subdi v i s i on wi shes 

t o gr ant  a l i vest ock f aci l i t y  s i t i ng per mi t  and condi t i on i t  on 

a r equi r ement  not  cont ai ned i n t he st at e st andar ds,  i t  must :  1)  

" [ a] dopt [ ]  t he r equi r ement  by or di nance bef or e t he appl i cant  

f i l es t he appl i cat i on f or  appr oval ; "  and 2)  " [ b] ase[ ]  t he 

r equi r ement  on r easonabl e and sci ent i f i cal l y def ensi bl e f i ndi ngs 

of  f act ,  adopt ed by t he pol i t i cal  subdi v i s i on. "  

¶49 We concl ude t hat  t he l egi s l at ur e has expr essl y 

wi t hdr awn t he power  of  a pol i t i cal  subdi v i s i on t o condi t i on t he 

���������������������������������������� �������������������
22 The t wo except i ons addr essed i n par agr aphs 61 and 65 ar e 

near l y i dent i cal .   Compar e Wi s.  St at .  § 93. 90( 3) ( a) 6. a. - b.  wi t h 
§ 93. 90( 3) ( ar )  ( r equi r i ng i dent i cal  pr ocedur e t o ei t her  deny a 
s i t i ng per mi t  or  appr ove t he per mi t  wi t h addi t i onal ,  " mor e 
st r i ngent "  condi t i ons) .   Thi s suppor t s our  pl ai n- meani ng 
i nt er pr et at i on t hat  t he Si t i ng Law expr essl y wi t hdr aws t he power  
of  pol i t i cal  subdi v i s i ons t o r egul at e,  i n any manner ,  l i vest ock 
f aci l i t y  s i t i ng per mi t s,  unl ess t hey compl y wi t h t he Si t i ng Law.  
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gr ant  of  a l i vest ock f aci l i t y  s i t i ng per mi t  on any r equi r ement  

ot her  t han t he st at e st andar ds unl ess t he pol i t i cal  subdi v i s i on 

has compl i ed wi t h t he s i ngl e,  nar r ow except i on cont ai ned i n 

§ 93. 90( 3) ( ar ) .  

¶50 I n l i ght  of  t he f or egoi ng,  we concl ude t hat  t he 

l egi s l at ur e has expr essl y wi t hdr awn f r om pol i t i cal  subdi v i s i ons 

t he power  t o r egul at e l i vest ock f aci l i t y  s i t i ng i n any manner  

not  pr escr i bed by t he Si t i ng Law.   I t  has done so by 1)  

pr omul gat i ng uni f or m st at e st andar ds desi gned t o super sede l ocal  

st andar ds,  2)  r equi r i ng t hat  pol i t i cal  subdi v i s i ons may not  

di sappr ove l i vest ock f aci l i t y  s i t i ng per mi t s,  and 3)  r equi r i ng 

t hat  pol i t i cal  subdi v i s i ons must  condi t i on per mi t s on onl y t he 

st at e st andar ds. 23  Ther ef or e,  any at t empt  by t he Town t o 

r egul at e t he l i vest ock f aci l i t y  s i t i ng pr ocess out si de t he 

par amet er s set  by t he Si t i ng Law i s pr eempt ed.   Jackson,  293 

Wi s.  2d 497,  ¶¶19- 20 ( hol di ng t hat  wher e t he l egi s l at ur e has 

expr essl y wi t hdr awn t he power  of  pol i t i cal  subdi v i s i ons t o act ,  

any at t empt  by t he subdi v i s i on t o exer ci se t he wi t hdr awn power  

i s pr eempt ed) .    

���������������������������������������� �������������������
23 The l egi s l at ur e has,  t hr ough t he except i ons cont ai ned i n 

Wi s.  St at .  § 93. 90( 3) ( a) 1. - 9.  and § 93. 90( 3) ( ar ) ,  gr ant ed back 
t o pol i t i cal  subdi v i s i ons a smal l  amount  of  t hei r  f or mer  power  
t o r egul at e l i vest ock f aci l i t y  s i t i ng per mi t s.   The pr esence of  
t hese except i ons does not  mean t hat  t he Si t i ng Law f ai l ed t o 
expr essl y wi t hdr aw pol i t i cal  subdi v i s i ons'  power  i n t he f i el d of  
l i vest ock f aci l i t i es s i t i ng.   On t he cont r ar y,  except i ons ar e 
t he r esul t  of  a gener al  r ul e.   Her e,  t he gener al  r ul e i s t he 
expr ess wi t hdr awal  of  pol i t i cal  subdi v i s i ons'  aut hor i t y t o 
di sappr ove l i vest ock f aci l i t y  s i t i ng per mi t s.  
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¶51 The Town' s concer n t hat  t he l egi s l at ur e' s pr eempt i on 

of  t he Town' s f or mer  power  over  l i vest ock f aci l i t y  s i t i ng wi l l  

al l ow wat er  pol l ut er s t o oper at e wi t hout  t he t hr eat  of  sanct i on 

i s unwar r ant ed.   Sever al  act or s r et ai n t he t ool s and t he 

aut hor i t y t o r egul at e wat er  qual i t y.   For  i nst ance,  t he WPDES 

per mi t ,  under  whi ch Lar son oper at es,  makes avai l abl e enf or cement  

act i ons f or  wat er  pol l ut i on br ought  by t he f eder al  and st at e 

gover nment s,  as wel l  as by pr i vat e i ndi v i dual s.   See gener al l y 

Domi no v.  Di di on Et hanol ,  LLC,  670 F.  Supp.  2d 901,  912- 13 ( W. D.  

Wi s.  2009) .   Addi t i onal l y,  t he st at e has sever al  enf or cement  

mechani sms avai l abl e t o i t  f or  t he enf or cement  of  pr oper  

envi r onment al  st andar ds,  i ncl udi ng wat er  qual i t y st andar ds.  For  

exampl e,  t he St at e,  t hr ough t he DNR and t he Depar t ment ,  r emai ns 

f r ee t o pr omul gat e and enf or ce r egul at i ons r el at ed t o t he 

oper at i on of  l i vest ock f aci l i t i es.   I ndeed,  t her e ar e l engt hy 

sect i ons of  t he admi ni st r at i ve code desi gned t o ensur e t he 

pr ot ect i on of  Wi sconsi n' s wat er s.   See,  e. g. ,  Wi s.  Admi n.  Code 

chs.  NR 200,  300,  800;  Wi s.  Admi n.  Code chs.  ATCP 31,  50.   

Not hi ng i n t he Si t i ng Law pr eempt s t he enf or cement  of  such 

r egul at i ons,  so l ong as t he enf or cement  t akes pl ace out si de t he 

si t i ng per mi t  appl i cat i on pr ocess. 24   

���������������������������������������� �������������������
24  The di ssent  bel i eves t hat  i t  i s  " absur d"  f or  condi t i ons 

i n a s i t i ng per mi t  t o be voi d under  t he Si t i ng Law when at  t he 
same t i me " t he Town has t he power  t o r egul at e t he oper at i ons of  
t he l i vest ock f aci l i t y"  i n ot her  ways.   Di ssent ,  ¶69.   " I t  
doesn' t  make any sense"  t o t he di ssent  " t o i nt er pr et  t he Si t i ng 
Law as pr ohi bi t i ng a pol i t i cal  subdi v i s i on f r om gr ant i ng a 
per mi t  wi t h ot her wi se val i d condi t i ons r egul at i ng t he l i vest ock 
f aci l i t y"  whi l e at  t he same t i me " i nt er pr et [ i ng]  t he Si t i ng Law 
as i nval i dat i ng t he per mi t  condi t i ons yet  al l owi ng t he pol i t i cal  
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¶52 Accor di ngl y,  t he Town was pr eempt ed f r om r egul at i ng 

l i vest ock f aci l i t y  s i t i ng i n a manner  i nconsi st ent  wi t h t he 

Si t i ng Law.   Ther ef or e,  we concl ude t hat  i n or der  f or  i t s  

deci s i on t o be uphel d,  t he Town must  have demonst r at ed t hat  i t  

met  one of  t he nar r ow except i ons i n t he Si t i ng Law i n or der  t o 

r egul at e l i vest ock f aci l i t y  s i t i ng.  

C.  The Chal l enged Condi t i ons Fai l ed t o Sat i sf y t he Nar r ow 

Except i on Set  For t h i n § 93. 90( 3) ( Ar )  Because t he Town 

Fai l ed t o Adopt  Fact - Fi ndi ng t o Suppor t  Any of  t he 

Requi r ement s I mposed i n t he CUP 

¶53 The Town was pr eempt ed f r om act i ng out si de t he 

par amet er s of  t he Si t i ng Law i n t he per mi t t i ng pr ocess.   

Ther ef or e,  t he quest i on i s whet her  t he Town passed i t s zoni ng 

or di nance——and i mposed i t s condi t i ons——i n accor dance wi t h t he 

pr ocedur es l ai d out  by t he Si t i ng Law.   We hol d t hat  i t  di d not .  

¶54 Ther e i s onl y one mechani sm i n t he Si t i ng Law t hat  

al l ows a pol i t i cal  subdi v i s i on t o condi t i on a per mi t  on 

st andar ds out si de of  t hose cont ai ned i n ATCP 51,  and t hat  

mechani sm i s set  f or t h i n Wi s.  St at .  § 93. 90( 3) ( ar )  ( al l owi ng 

pol i t i cal  subdi v i s i ons t o i mpose condi t i ons based on mor e 

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������

subdi v i s i on t o i mpose t he same condi t i ons on t he oper at i on of  
t he l i vest ock f aci l i t y  and t o pur sue r emedi es agai nst  a 
pol l ut i ng f aci l i t y . "   Di ssent ,  ¶99.   The di st i nct i on bet ween 
l i vest ock f aci l i t y  s i t i ng and l i vest ock f aci l i t y  oper at i ons may 
not  " make any sense"  t o t he di ssent ,  but  i t  sur el y made sense t o 
t he l egi s l at ur e,  gi ven t hat  t he ent i r e Si t i ng Law i s pr emi sed on 
t hat  di st i nct i on.   To i gnor e t he di st i nct i on i n t hi s case,  as 
t he di ssent  does,  i s t o i gnor e t he ent i r e f r amewor k and cont ent  
of  t he st at ut e,  begi nni ng wi t h i t s t i t l e.         
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st r i ngent  st andar ds i f  t hey wer e adopt ed by t he subdi v i s i on 

bef or e t he appl i cat i on was f i l ed and wer e based on f i ndi ngs 

adopt ed by t he subdi v i s i on) .   The l egi s l at ur e' s deci s i on t o 

af f or d but  a s i ngl e avenue f or  t he i mposi t i on of  such condi t i ons 

under scor es t hat  i t  i s  t he onl y vehi c l e f or  pol i t i cal  

subdi v i s i ons t o use i f  t hey want  t o r each out si de t he st andar ds 

i ncor por at ed by t he r egul at i ons t hemsel ves.   See Gr oh v.  Gr oh,  

110 Wi s.  2d 117,  125,  327 N. W. 2d 655 ( 1982)  ( appl y i ng t he 

st at ut or y canon of  expr essi o uni us est  excl usi on al t er i us, 25 " t he 

l egi s l at ur e' s f ai l ur e t o speci f i cal l y conf er  [ a]  power  i s 

evi dence of  l egi s l at i ve i nt ent  not  t o per mi t  t he exer ci se of  t he 

power . " ) ;  Dai ml er Chr ysl er  v.  LI RC,  2007 WI  15,  ¶29,  299 

Wi s.  2d 1,  727 N. W. 2d 311 ( hol di ng t hat  st at ut or y canons ar e 

appl i ed t o t he i nt er pr et at i on of  r ul es pr omul gat ed by 

admi ni st r at i ve agenci es) .  

¶55 Pur suant  t o Wi s.  St at .  § 93. 90( 3) ( ar ) 2. ,  a pol i t i cal  

subdi v i s i on may i mpose a condi t i on mor e st r i ngent  t han t he st at e 

st andar ds onl y i f  i t  gr ounds i t s condi t i ons " on r easonabl e and 

���������������������������������������� �������������������
25 Expr essi o uni us est  excl usi on al t er i us i s r oughl y 

t r ansl at ed as " t o expr ess or  i ncl ude one t hi ng i mpl i es t he 
excl usi on of  t he ot her ,  or  of  t he al t er nat i ve. "   Bl ack' s Law 
Di ct i onar y 661 ( 9t h ed.  2009) .  
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sci ent i f i cal l y def ensi bl e f i ndi ngs of  f act ,  adopt ed by t he 

pol i t i cal  subdi v i s i on. " 26   

¶56 For  t he r easons t hat  f ol l ow,  we concl ude t hat  none of  

t he condi t i ons t he Town i mposed wer e based on f act - f i ndi ng t he 

Town adopt ed.   As a r esul t ,  we hol d t hat  t he Town i mpr oper l y 

i mposed al l  of  t he chal l enged condi t i ons.  

¶57 The Town i nsi st s t hat  Wi s.  St at .  § 93. 90( 3) ( ar ) 2.  

" does not  speci f y who must  cr eat e r easonabl e and sci ent i f i cal l y 

def ensi bl e f i ndi ngs of  f act . "   I t  i s  t r ue t hat  t he pr ovi s i on i s 

s i l ent  on who " cr eat es"  t he f i ndi ngs,  but  t hat  i s  not  t he 

quest i on her e.   The i ssue i s who must  adopt  t he f i ndi ngs,  and 

t he pr ovi s i on i s c l ear  on t hi s poi nt :  t he Town must .   We r ej ect  

���������������������������������������� �������������������
26 We not e t hat  sever al  addi t i onal  quest i ons ar e i mpl i cat ed 

by t he par t i es '  ar gument s,  i ncl udi ng:  whet her  t he Town t i mel y 
i ncor por at ed t he f our  admi ni st r at i ve chapt er s i mposed i n 
condi t i on f i ve of  t he CUP,  as r equi r ed by Wi s.  St at .  
§ 93. 90( 3) ( ar ) 1. ;  whet her  a pol i t i cal  subdi v i s i on may condi t i on 
a per mi t  on a r equi r ement  t hat  does not  appear  t o be a 
" st andar d"  at  al l ,  l et  al one a " mor e st r i ngent "  one ( e. g. ,  
r i ght s of  access,  exchange of  i nf or mat i on,  annual  r evi ew of  a 
CUP,  et c. ) ;  whet her  a subdi v i s i on may condi t i on a per mi t  on 
r equi r ement s t hat  f al l  under  cat egor i es ot her  t han t hose 
r egul at ed by t he st at e i n t he sect i ons i ncor por at ed by ATCP 51 
( e. g. ,  i f  ATCP 51 i ncor por at ed r est r i ct i ons on phosphor ous but  
not  ni t r ogen,  and t he Town sought  t o r egul at e t he l at t er ) ;  and 
whet her  a " mor e st r i ngent "  anal ysi s may be conduct ed wi t h 
r ef er ence t o " nar r at i ve"  st andar ds t hat  of f er  gener al ,  ver bal  
pr escr i pt i ons,  as opposed t o " per f or mance"  st andar ds,  whi ch 
i ncl ude pr eci se,  numer i cal  l i mi t at i ons.   Cf .  Pennaco Ener gy,  
I nc.  v.  Mont .  Bd.  of  Envt l .  Revi ew,  199 P. 3d 191,  200 ( Mont .  
2008)  ( af f i r mi ng a t r i al  cour t ' s  concl usi on t hat  " because t her e 
wer e no cor r espondi ng f eder al  numer i c st andar ds .  .  .  [ t he]  
adopt i on of  numer i c st andar ds was not  ' mor e st r i ngent '  t han a 
f eder al  st andar d" ) .   Because r esol ut i on of  t hese quest i ons i s 
not  r equi r ed by t he i nst ant  case,  we save t hese quest i ons f or  
anot her  day.    
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t he Town' s at t empt  t o i nj ect  ambi gui t y i nt o unambi guous 

st at ut or y l anguage.   Br uno v.  Mi l waukee Cnt y. ,  2003 WI  28,  ¶25,  

260 Wi s.  2d 633,  660 N. W. 2d 656 ( 2003)  ( " St at ut or y 

i nt er pr et at i on i nvol ves t he ascer t ai nment  of  meani ng,  not  a 

sear ch f or  ambi gui t y. " ) ;  accor d Kal al ,  271 Wi s.  2d 633,  ¶47.  

¶58 Asi de f r om t hi s and si mi l ar  wor d- pl ay, 27 t he onl y  

r at i onal e advanced by t he Town i n suppor t  of  i t s  posi t i on t hat  

i t  pr oper l y adopt ed f act - f i ndi ng t o war r ant  t he i mposi t i on of  

t he condi t i ons i n t he CUP i s t hat  i t  i mpl i c i t l y  adopt ed t he 

f act s f ound by t he st at e t o j ust i f y t he st at e st andar ds.   Ther e 

i s no aut hor i t y f or  a pol i t i cal  subdi v i s i on t o i mpl i c i t l y  adopt  

any f act - f i ndi ng by any ent i t y f or  t he pur pose of  sat i sf y i ng t he 

r equi r ement s of  Wi s.  St at .  § 93. 90( 3) ( ar ) 2. ,  nor ,  i ndeed,  f or  

any ot her  pur pose.   Al t hough t her e ar e c i r cumst ances i n whi ch 

i mpl i c i t  f act - f i ndi ng i s per mi ssi bl e,  see,  e. g. ,  St at e v.  

Echol s,  175 Wi s.  2d 653,  672,  499 N. W. 2d 631 ( 1993)  ( di scussi ng 

j udi c i al  f act - f i ndi ng) ,  i t  may not  be done i n t he f ace of  an 

expr ess l egi s l at i ve demand f or  act ual  adopt i on.   Thi s i s so 

because we must  gi ve ef f ect  t o ever y r equi r ement  i n t he st at ut e,  

Kal al ,  271 Wi s.  2d 633,  ¶46,  and t he l aw r equi r es t he adopt i on 

of  f act - f i ndi ng by t he Town.    
���������������������������������������� �������������������

27 For  i nst ance,  Adams wr i t es t hat  t he Town' s wat er  qual i t y 
or di nance was " based upon r easonabl e and sci ent i f i cal l y 
def ensi bl e f act ual  f i ndi ngs because i t  adopt s st at e wat er  
qual i t y st andar ds. "  Thi s ar gument  bl ur s t he cr uci al  di st i nct i on 
bet ween basi ng a st andar d on f act - f i ndi ng and act ual l y adopt i ng 
t he f act - f i ndi ng.   Fur t her mor e,  even i f  t he ar gument  wer e val i d 
i t  woul d have no bear i ng on t hi s case,  because t her e i s no 
i ndi cat i on t hat  t he Town di d i n f act  base t he st andar ds i mposed 
i n t he CUP on t he st at e' s f act - f i ndi ng.  
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¶59 Accor di ngl y,  we concl ude t hat  because t he Town f ai l ed 

t o adopt  f act - f i ndi ng t o suppor t  t he st andar ds i t  sought  t o 

i mpose i n t he CUP,  al l  of  t he chal l enged condi t i ons wer e i nf i r m 

under  Wi s.  St at .  § 93. 90( 3) ( ar ) 2. 28  

D.  The Si t i ng Boar d Was Ent i t l ed t o Modi f y t he CUP 

¶60 Havi ng concl uded t hat  t he condi t i ons i n t he per mi t  

wer e i mpr oper ,  t her e r emai ns t he quest i on of  what  t he Si t i ng 

Boar d was supposed t o do wi t h t hem.   I t  coul d have r ever sed t he 

Town' s deci s i on i n i t s ent i r et y,  r est or i ng t he par t i es t o t he 

posi t i on t hey wer e i n bef or e Lar son f i l ed t he appl i cat i on.   

I nst ead,  i t  modi f i ed t he CUP,  st r i k i ng condi t i ons one,  t hr ee,  

f i ve,  and seven as i nval i d,  nar r owi ng condi t i on t wo as 

over br oad,  and af f i r mi ng t he unchal l enged condi t i ons ( f our  and 

si x) .   We agr ee wi t h t he cour t  of  appeal s t hat  t he Boar d act ed 

pr oper l y.  

¶61 The Si t i ng Law i nst r uct s t he Si t i ng Boar d t hat  i t  

" shal l , "  i f  i t  det er mi nes t hat  a chal l enge i s j ust i f i ed,  

" r ever se t he deci s i on of  t he pol i t i cal  subdi v i s i on. "   Wi s.  St at .  

§ 93. 90( 5) ( d) .   I n t he Town' s v i ew,  t hi s pr ovi s i on compel s t he 

Boar d t o out r i ght  r ever se i mpr oper  per mi t s r at her  t han modi f y 

t hem.   We di sagr ee.  

¶62 I t  i s  t r ue,  as t he Town obser ves,  t hat  an 

admi ni st r at i ve agency has " onl y t hose power s whi ch ar e expr essl y  

���������������������������������������� �������������������
28 Li ke t he cour t  of  appeal s,  we expr ess no vi ew on whet her  

a pol i t i cal  subdi v i s i on may,  under  cer t ai n c i r cumst ances,  adopt  
f act - f i ndi ng conduct ed by t he st at e or  ot her  pol i t i cal  ent i t i es 
when t he subdi v i s i on i ncor por at es st andar ds set  f or t h el sewher e 
i nt o i t s l ocal  s i t i ng pr ocess.    



No.  2009AP608 
   

�

33 
 

conf er r ed or  whi ch ar e necessar i l y  i mpl i ed by t he st at ut es under  

whi ch i t  oper at es. "   Wi sconsi n Ci t i zens Concer ned f or  Cr anes and 

Doves v.  DNR,  2004 WI  40,  ¶14,  270 Wi s.  2d 318,  677 N. W. 2d 612 

( quot i ng Ki mber l y- Cl ar k Cor p.  v.  PSC,  110 Wi s.  2d 455,  461- 62,  

329 N. W. 2d 143 ( 1983) ) .   Under st andabl y,  t he Town zer oes i n on 

t he f i r st  c l ause:  expr essl y conf er r ed.   We consi der  bot h,  and 

hol d t hat  t he Si t i ng Boar d pr oper l y exer ci sed an i mpl i ed power  

under  t he st at ut e.   

¶63 Our  hol di ng i s compel l ed by t he unusual  c i r cumst ances 

of  t he case.   Fi r st ,  t he Town commi t t ed t he i ni t i al  er r or  t hat  

t he Si t i ng Boar d was r equi r ed by l aw t o r ect i f y.   The Town 

i mposed t he i mper mi ssi bl e,  ext r a- l egal  condi t i ons.   I t  woul d 

make l i t t l e sense,  t her ef or e,  t o r ead t he Si t i ng Law as 

pr ohi bi t i ng t he Si t i ng Boar d f r om cor r ect i ng t he pr obl em i n as 

ef f i c i ent  a manner  as possi bl e.   

¶64 I n t he same vei n,  t he Si t i ng Law and ATCP 51 wer e 

pl ai nl y desi gned t o f aci l i t at e t he speedy appr oval  of  pr oper  

s i t i ng appl i cat i ons.   See,  e. g. ,  DATCP Anal ysi s,  Busi ness I mpact  

( not i ng t hat ,  under  ol d r egi me,  some " oper at or s,  t hough 

ul t i mat el y successf ul ,  i ncur r ed ext r aor di nar y ( and of t en 

unnecessar y)  cost s and del ays" ) .   I t  woul d s i gni f i cant l y  

f r ust r at e t hat  pur pose t o i nval i dat e t he Si t i ng Boar d' s act i on 

pr eci sel y because i t  was t he most  ef f i c i ent  opt i on avai l abl e.   

I n ot her  wor ds,  l ong and unnecessar y del ays i n t he pr ocess wer e 

t he pr obl em,  and i t  woul d onl y compound t hat  pr obl em t o " r ewar d"  

f ar m oper at or s chal l engi ng i nval i d CUPs by r et ur ni ng t hem t o t he 
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begi nni ng of  t he appl i cat i on pr ocess.   See,  e. g. ,  DATCP 

Anal ysi s,  Busi ness I mpact  ( st at i ng t hat  under  ol d r egi me,  some 

" oper at or s,  t hough ul t i mat el y successf ul ,  i ncur r ed ext r aor di nar y 

( and of t en unnecessar y)  cost s and del ays" ) .   Such an out come 

woul d r ender  many of  t he ot her  car ef ul l y desi gned component s of  

t he st at ut e meani ngl ess.   Kal al ,  271 Wi s.  2d 633,  ¶46 ( hol di ng 

t hat  cont ext  and st r uct ur e of  t he st at ut e ar e r el evant  t o 

i nt er pr et at i on) .  

¶65 Mor eover ,  t he uni que pr ocedur al  post ur e t he appeal  was 

i n when i t  r eached t he Si t i ng Boar d put  t he Boar d i n an 

ext r emel y di f f i cul t ,  al most  unt enabl e,  posi t i on.   I t  woul d be 

absur d f or  t he Si t i ng Boar d t o t el l  Lar son,  whi ch f i l ed an 

appl i cat i on mor e t han f our  year s ago and was ent i t l ed t o a 

per mi t  shor t l y t her eaf t er ,  t hat  i t  was r equi r ed t o r et ur n t o t he 

begi nni ng of  t he appl i cat i on pr ocess because of  t he Town' s  

mi st ake.   Accor di ngl y,  we concl ude t hat  t he Si t i ng Boar d act ed 

pr oper l y pur suant  t o an i mpl i ed power . 29 30 

���������������������������������������� �������������������
29 Our  hol di ng t oday r egar di ng t he Si t i ng Boar d' s aut hor i t y 

i s a nar r ow one.   We hol d t hat  when,  as her e,  a pol i t i cal  
subdi v i s i on i mposes condi t i ons not  aut hor i zed by t he Si t i ng Law 
or  ATCP 51,  t he Si t i ng Boar d may modi f y t he condi t i ons so as t o 
r ender  t hem i n conf or mi t y wi t h t he Si t i ng Law.   I n such a 
c i r cumst ance,  t he Si t i ng Boar d need not  r et ur n t he f ar m oper at or  
t o t he begi nni ng of  t he appl i cat i on pr ocess,  whi ch i t  has 
al r eady pr oper l y compl et ed.   We do not  addr ess s i t uat i ons t hat  
may ar i se wi t h r espect  t o ot her  agenci es,  and we cr af t  no 
except i ons t o t he wel l - set t l ed r ul es of  admi ni st r at i ve l aw.    

30 Our  deci s i on does not  l eave pol i t i cal  subdi v i s i ons wi t hout  
r ecour se agai nst  pol l ut er s.   Most  i mpor t ant l y,  pol i t i cal  
subdi v i s i ons r et ai n t he aut hor i t y t o br i ng nui sance abat ement  
act i ons agai nst  pol l ut i ng f ar ms.   See Wi s.  St at .  § 823. 01.   Mor e 
gener al l y,  t hi s  deci s i on does not  speak t o pol i t i cal  
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V.  CONCLUSI ON 

¶66 I n Wi sconsi n,  as i n st at es al l  over  t he count r y,  t he 

l egi s l at ur e has t aken st eps t o bal ance t he i mpor t ant  i nt er est  i n 

pr ot ect i ng pr eci ous nat ur al  r esour ces wi t h t he i mpor t ant  

i nt er est  i n encour agi ng a r obust  and ef f i c i ent  agr i cul t ur al  

economy.   As a cent r al  component  of  bal anci ng t hese i nt er est s,  

t he l egi s l at ur e has st r i ct l y l i mi t ed t he abi l i t y  of  pol i t i cal  

subdi v i s i ons t o r egul at e t he l i vest ock f aci l i t y  s i t i ng pr ocess.   

The Town st epped over  t hose l i mi t at i ons when i t  i mper mi ssi bl y 

condi t i oned t he t er ms of  a s i t i ng per mi t  wi t hout  f ol l owi ng t he 

gui del i nes set  f or t h by t he l egi s l at ur e.   Because t he Town’ s 

act i ons wer e vi ol at i ve of  t he Si t i ng Law,  t he cour t  of  appeal s 

was cor r ect  t o f i nd t he chal l enged condi t i ons i n t he per mi t  

i nval i d,  and we t her ef or e af f i r m.    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

 

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������

subdi v i s i ons'  abi l i t y  t o r egul at e l i vest ock f aci l i t y  oper at i ons.   
I t  s i mpl y says t hat  t he l egi s l at ur e has f or bi dden t hem f r om 
r egul at i ng l i vest ock f aci l i t y  s i t i ng except  as per mi t t ed by t he 
Si t i ng Law.  
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¶67 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  Thi s i s 

t he f i r st  case t hat  t he Wi sconsi n Li vest ock Faci l i t y  Si t i ng 

Revi ew Boar d has had i nvol v i ng Wi s.  St at .  § 93. 90,  t he Si t i ng 

Law.   I t  i s  al so t he f i r st  Si t i ng Law case t o come t o t hi s  

cour t .   

¶68 The Si t i ng Law i s a compl ex st at ut e.   I t  i s  di f f i cul t  

t o f i t  i t s  var i ous pr ovi s i ons t oget her  wi t h t he r el at ed 

pr ovi s i ons of  t he Wi sconsi n Admi ni st r at i ve Code and appl y t hem 

i n a coher ent ,  cohesi ve manner .   As counsel  f or  Lar son Acr es 

wr yl y obser ved i n r esponse t o a quest i on about  t he compl exi t y of  

t he Si t i ng Law,  t he Law " r equi r e[ s]  a f ai r  amount  of  c l ose 

at t ent i on. "  

¶69 I  wr i t e separ at el y f or  t hr ee r easons:  

I .   The maj or i t y opi ni on' s anal ysi s of  t he t ext  of  t he 

Si t i ng Law as expr essl y wi t hdr awi ng t he power s at  

i ssue f r om t he Town i s not  a r easonabl e i nt er pr et at i on 

and appl i cat i on of  pr eempt i on l aw t o t he Si t i ng Law.   

I I .  The maj or i t y  opi ni on' s i nt er pr et at i on of  t he Si t i ng Law 

r eaches an absur d r esul t .   The maj or i t y opi ni on voi ds 

condi t i ons t he Town i mposed,  al t hough i t  acknowl edges 

t hat  r egar dl ess of  t he per mi t ,  t he Town has t he power  

t o r egul at e t he oper at i ons of  t he l i vest ock f aci l i t y .  

I I I .  The maj or i t y opi ni on vi ol at es t he pl ai n l anguage of  

Wi s.  St at .  § 93. 90( 5) ( d)  i n concl udi ng t hat  t he Si t i ng 

Boar d may modi f y condi t i ons t he Town i mposed i n 

gr ant i ng a s i t i ng per mi t .  

I  
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¶70 The maj or i t y opi ni on' s anal ysi s  of  t he t ext  of  t he 

Si t i ng Law as expr essl y wi t hdr awi ng t he power s at  i ssue f r om t he 

Town i s not  a r easonabl e i nt er pr et at i on and appl i cat i on of  

pr eempt i on l aw t o t he Si t i ng Law.   No such expr ess l anguage can 

be f ound.   Accor di ng t o t he Si t i ng Law,  t he Si t i ng Boar d,  t he 

Depar t ment  of  Agr i cul t ur e,  Tr ade and Consumer  Pr ot ect i on,  and 

l ocal  gover nment s exer ci se power  over  s i t i ng of  l i vest ock 

f aci l i t i es.   

¶71 As t he maj or i t y cor r ect l y r ecogni zes,  l i vest ock 

f aci l i t y  s i t i ng i s a mat t er  of  st at ewi de concer n,  but  i t  i s  not  

a mat t er  of  excl usi vel y st at ewi de concer n.   Maj or i t y op. ,  ¶31.   

Rat her ,  l i vest ock f aci l i t y  s i t i ng has t r adi t i onal l y been 

r egul at ed at  t he l ocal  l evel .   Al t hough Wi s.  St at .  § 93. 90( 1)  

pr ovi des t hat  t he Si t i ng Law " i s an enact ment  of  st at ewi de 

concer n, "  t hi s cour t  has expl ai ned t hat  " [ l ] abel l i ng a mat t er  

one of  st at ewi de concer n does not  .  .  .  aut omat i cal l y voi d l ocal  

r egul at i on. " 1 

¶72 The Si t i ng Law does not  est abl i sh a st at ewi de 

per mi t t i ng syst em.   Rat her ,  t he Si t i ng Law empower s pol i t i cal  

subdi v i s i ons t o di sappr ove si t i ng per mi t s under  cer t ai n 

c i r cumst ances and t o i ssue speci al  except i ons or  condi t i onal  use 

per mi t s under  cer t ai n c i r cumst ances.   The Si t i ng Law l i mi t s t he 

power  of  pol i t i cal  subdi v i s i ons i n s i t i ng per mi t s,  but  does not  

wi t hdr aw al l  aut hor i t y of  pol i t i cal  subdi v i s i ons over  l i vest ock 

f aci l i t i es.      

���������������������������������������� �������������������
1 DeRosso Landf i l l  Co.  v.  Ci t y of  Oak Cr eek,  200 

Wi s.  2d 642,  650,  547 N. W. 2d 770 ( 1996) .  
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¶73 I t  i s  t r ue t hat  t he Si t i ng Law i s gear ed t owar d 

pr ovi di ng mor e uni f or mi t y i n dec i s i on maki ng r el at ed t o s i t i ng 

l i vest ock f aci l i t i es.   Wi s.  St at .  § 93. 90( 1) .   To achi eve t hi s 

goal ,  t he l egi s l at ur e empower ed t he Depar t ment  of  Agr i cul t ur e,  

Tr ade and Consumer  Pr ot ect i on ( t he Depar t ment )  t o pr omul gat e 

cer t ai n st andar ds f or  s i t i ng per mi t s t hat  wi l l  appl y st at ewi de. 2  

The Depar t ment  has devel oped st andar ds on sever al  subj ect s,  

i ncl udi ng l i vest ock st r uct ur es,  odor ,  nut r i ent  management ,  wast e 

st or age f aci l i t i es,  and r unof f  management .   Wi s.  Admi n.  Code 

§ ATCP 51. 12- . 20 ( Apr .  2009) .  

¶74 Never t hel ess,  t he Si t i ng Law expl i c i t l y  al l ows 

di f f er ences i n pol i t i cal  subdi v i s i ons gr ant i ng and denyi ng 

per mi t s acr oss t he st at e.   Even i n r el at i on t o t opi cs t hat  t he 

Depar t ment  has addr essed,  such as odor ,  t owns may i mpose " mor e 

st r i ngent "  condi t i ons i f  t hey sat i sf y t he pr er equi s i t es of  Wi s.  

St at .  § 93. 90( 3) ( ar ) .   Addi t i onal l y,  not hi ng i n t he t ext  of  t he 

Si t i ng Law or  Chapt er  51 of  t he Admi ni st r at i ve Code expl i c i t l y  

pr ohi bi t s t owns f r om i mposi ng condi t i ons r el at i ng t o subj ect s  

t hat  t he Depar t ment  has not  addr essed.    

���������������������������������������� �������������������
2 See Wi s.  St at .  § 93. 90( 2) ( a) :  

For  t he pur poses of  t hi s sect i on,  t he depar t ment  shal l  
pr omul gat e r ul es speci f y i ng st andar ds f or  s i t i ng and 
expandi ng l i vest ock f aci l i t i es.   I n pr omul gat i ng t he 
r ul es,  t he depar t ment  may i ncor por at e by cr oss-
r ef er ence pr ovi s i ons cont ai ned i n r ul es pr omul gat ed 
under  ss.  92. 05( 3) ( c)  and ( k) ,  92. 14( 8) ,  92. 16,  and 
281. 16( 3)  and ch.  283.   The depar t ment  may not  
pr omul gat e r ul es under  t hi s par agr aph t hat  conf l i c t  
wi t h r ul es pr omul gat ed under  s .  92. 05( 3) ( c)  or  ( k) ,  
92. 14( 8) ,  92. 16,  or  281. 16( 3)  or  ch.  283.   
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¶75 Fi nal l y,  t he Si t i ng Law does not  gover n al l  t he 

oper at i ons of  t he l i vest ock f aci l i t y .   Not hi ng i n t he Si t i ng Law 

wi t hdr aws t he aut hor i t y of  a pol i t i cal  subdi v i s i on t o r egul at e 

t he ongoi ng oper at i ons of  a l i vest ock f aci l i t y .  

¶76 Even wi t h a " f ai r  amount  of  c l ose at t ent i on, "  i t  i s  

di f f i cul t  t o concl ude,  as t he maj or i t y opi ni on does,  t hat  t he 

Town' s power  t o i mpose i t s condi t i ons was " expr essl y wi t hdr awn 

by t he pl ai n l anguage of  t he Si t i ng Law. " 3  Maj or i t y op. ,  ¶33.    

¶77 The maj or i t y begi ns i t s anal ysi s by st at i ng t hat  " t he 

l egi s l at ur e expr essl y wi t hdr ew t he power  of  pol i t i cal  

subdi v i s i ons t o enf or ce var i ed and i nconsi st ent  l i vest ock 

f aci l i t y  s i t i ng st andar ds"  by " r equi r i ng t he pr omul gat i on of  

st at e st andar ds f or  l i vest ock f aci l i t y  s i t i ng. "   Maj or i t y op. ,  

¶39.   The maj or i t y opi ni on does not  expl ai n how del egat i ng r ul e-

maki ng power  t o t he Depar t ment  const i t ut es expr ess wi t hdr awal  of  

power  f r om pol i t i cal  subdi v i s i ons.   Af t er  pai nt i ng wi t h a br oad 

br ush,  t he maj or i t y opi ni on qui ckl y concl udes t hat  t he speci f i c  

cont ent  of  t he Depar t ment  r ul es i s not  r el evant  t o i t s anal ysi s.   

Maj or i t y op. ,  ¶37 n. 20.        

���������������������������������������� �������������������
3 The t est  f or  whet her  l ocal  act i on i s pr eempt ed by a st at e 

st at ut e was f i r st  f ul l y  ar t i cul at ed by t hi s cour t  i n Anchor  
Savi ngs & Loan Ass' n v.  Equal  Oppor t uni t i es Commi ssi on,  120 
Wi s.  2d 391,  395- 96,  355 N. W. 2d 234 ( 1984) .   Al t hough t he 
maj or i t y r ef er s t o t he Anchor  t est  as havi ng f our  " f act or s, "  
maj or i t y op. ,  ¶32,  t he Anchor  t est  act ual l y set s f or t h f our  
i ndependent  ways i n whi ch pr eempt i on may be f ound:  ( 1)  The 
l egi s l at ur e has expr essl y wi t hdr awn t he power  of  muni ci pal i t i es  
t o act ;  ( 2)  t he or di nance l ogi cal l y conf l i c t s wi t h t he st at e 
l egi s l at i on;  ( 3)  t he or di nance def eat s t he pur pose of  t he st at e 
l egi s l at i on;  or  ( 4)  t he or di nance goes agai nst  t he spi r i t  of  t he 
st at e l egi s l at i on.   Anchor ,  120 Wi s.  2d at  397.   The second,  
t hi r d,  and f our t h f or ms of  pr eempt i on seem ver y s i mi l ar .  
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¶78 The maj or i t y t hen t ur ns t o Wi s.  St at .  § 93. 90( 3) ,  t he 

pr ovi s i on det ai l i ng t he power  of  pol i t i cal  subdi v i s i ons t o 

di sappr ove and condi t i onal l y appr ove a s i t i ng appl i cat i on.   The 

maj or i t y r eads Wi s.  St at .  § 93. 90( 3) ( a)  as pr ovi di ng ni ne 

gr ounds on whi ch a pol i t i cal  subdi v i s i on may r ej ect  a s i t i ng 

appl i cat i on and concl udes t hat  ot her  gr ounds f or  r ej ect i ng a 

s i t i ng appl i cat i on ar e " expr essl y wi t hdr awn. "   Maj or i t y op. ,  

¶¶44- 46.   The maj or i t y f ur t her  concl udes t hat  because t he 

l egi s l at ur e has r equi r ed pol i t i cal  subdi v i s i ons t o r equi r e 

compl i ance wi t h t he Depar t ment ' s st at ewi de st andar ds and t he 

l egi s l at ur e has al so aut hor i zed pol i t i cal  subdi v i s i ons t o i mpose 

cer t ai n condi t i ons on t he gr ant i ng of  a condi t i onal  use si t i ng 

per mi t ,  i t  has " expr essl y wi t hdr awn t he power  of  a pol i t i cal  

subdi v i s i on t o condi t i on t he gr ant "  on any ot her  gr ounds.   

Maj or i t y op. ,  ¶49.    

¶79 I n ot her  wor ds,  accor di ng t o t he maj or i t y opi ni on,  t he 

Si t i ng Law has expr essl y wi t hdr awn l ocal  cont r ol  because:   ( 1)  

t he Town can deny a per mi t  onl y  i f  one of  t he ni ne gr ounds i s  

met ;  ( 2)  t he Town must  r equi r e compl i ance wi t h Depar t ment  r ul es 

i n gr ant i ng a per mi t ;  and ( 3)  t he Town can i mpose condi t i ons 

mor e st r i ngent  t han t he Depar t ment  r ul es onl y i f  t he Town meet s 

cer t ai n st at ut or y pr er equi s i t es.   

¶80 Because t he maj or i t y must  concede t hat  t hat  pol i t i cal  

subdi v i s i ons r et ai n some aut hor i t y over  s i t i ng per mi t s,  t he 

maj or i t y opi ni on i nt er mi t t ent l y backs away f r om i t s " expr ess 

wi t hdr awal "  r at i onal e.   Thus t he maj or i t y opi ni on occasi onal l y 

swi t ches i t s r easoni ng t o anal yze whet her  t he Town' s act i ons ar e 
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" i nconsi st ent "  wi t h t he Si t i ng Law.   Maj or i t y op.  ¶¶47,  51.   

Fur t her mor e,  t he maj or i t y opi ni on expl ai ns i n a f oot not e t hat  

al t hough t he l egi s l at i on does not  expr essl y wi t hdr aw al l  power s 

f r om t he pol i t i cal  subdi v i s i ons,  t he maj or i t y  opi ni on i nt er pr et s 

t he st at ut e as cr eat i ng a gener al  r ul e t hat  al l  power s ar e 

wi t hdr awn f r om t he pol i t i cal  subdi v i s i ons except  t hose expr essl y  

per mi t t ed by t he s i t i ng st at ut e.   Maj or i t y op. ,  ¶50 n. 23.   So 

much f or  t he st at ut e expr essl y wi t hdr awi ng power s f r om pol i t i cal  

subdi v i s i ons!    

¶81 Because t he Si t i ng Law expr essl y empower s bot h 

pol i t i cal  subdi v i s i ons and t he St at e t o gover n t he s i t i ng of  

l i vest ock f aci l i t i es,  I  woul d anal yze t he i nst ant  case and 

det er mi ne t he pr eempt i on i ssue by aski ng whet her  t he Town' s 

exer ci se of  power  conf l i c t s wi t h t he Si t i ng Law,  def eat s t he 

pur pose of  t he Si t i ng Law,  or  goes agai nst  t he spi r i t  of  t he 

Si t i ng Law.     

I I  

¶82 The maj or i t y opi ni on' s i nt er pr et at i on of  t he Si t i ng 

Law r eaches an absur d r esul t .   The maj or i t y  opi ni on voi ds 

condi t i ons t he Town i mposed,  al t hough i t  acknowl edges t hat  

r egar dl ess of  t he per mi t ,  t he Town has t he power  t o r egul at e t he 

oper at i ons of  t he l i vest ock f aci l i t y .  

¶83 The maj or i t y opi ni on,  ¶65 n. 30,  and Lar son Acr es 

r ecogni ze t hat  t he Si t i ng Law does not  depr i ve a pol i t i cal  

subdi v i s i on of  aut hor i t y t o enf or ce exi st i ng l aws not  cont ai ned 

i n t he Si t i ng Law agai nst  a l i vest ock f aci l i t y .   The Si t i ng Law 
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does not  pr ecl ude a pol i t i cal  subdi v i s i on f r om r egul at i ng a 

l i vest ock f aci l i t y .   

¶84 I ndeed,  appl i cant s f or  a l ocal  s i t i ng per mi t  must  

acknowl edge t hat  l aws ot her  t han t he Si t i ng Law appl y t o 

l i vest ock oper at i ons and t hat  v i ol at i on of  t hese ot her  l aws may 

have consequences.   The si t i ng appl i cat i on f or m pr ovi des t hat  

many subst ant i ve l aws beyond t he r ul es pr omul gat ed by t he 

Depar t ment  " may appl y t o t he oper at i on of  a l i vest ock f aci l i t y . "   

The appl i cat i on f or m expl ai ns t hat  " [ l ] ocal  appr oval  of  a 

l i vest ock f aci l i t y  s i t i ng appl i cat i on i s NOT based on t hese 

l aws,  except  as speci f i cal l y pr ovi ded i n [ Wi s.  Admi n.  

Code §]  ATCP 51, "  but  t hat  " v i ol at i ons may have ot her  l egal  

consequences .  .  .  . "   

¶85 I n t he pr esent  case,  t he Town gr ant ed Lar son Acr es t he 

per mi t .   The Town i mposed seven condi t i ons i t  concl uded wer e 

needed t o enf or ce st at e wat er  qual i t y st andar ds.   The Si t i ng Law 

has pr ovi s i ons t hat  gover n a Town' s gr ant i ng a per mi t .   See Wi s.  

St at .  § 93. 90( 3) ( ae) ,  ( am) ,  ( ar ) .   

¶86 I n ot her  pr ovi s i ons,  t he Si t i ng Law l i mi t s a pol i t i cal  

subdi v i s i on i n di sappr ovi ng or  pr ohi bi t i ng a l i vest ock f aci l i t y  

s i t i ng.   A pol i t i cal  subdi v i s i on " may not  di sappr ove or  pr ohi bi t  

a l i vest ock f aci l i t y  s i t i ng or  expansi on unl ess at  l east  one of  

t he"  c i r cumst ances set  f or t h i n Wi s.  St at .  § 90. 93( 3) ( a) 1. - 9.  

appl i es.    

¶87 The Si t i ng Boar d and t he maj or i t y opi ni on r ead Wi s.  

St at .  § 93. 90( 3) ( a) ,  whi ch gover ns di sappr ovi ng a per mi t ,  t o 

mean t hat  a pol i t i cal  subdi v i s i on i s r equi r ed t o appr ove 
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uncondi t i onal l y a s i t i ng appl i cat i on except  under  t he l i mi t ed 

c i r cumst ances f or  di sappr oval  set  f or t h i n § 90. 93( 3) ( a) 1. - 9.  

and t he l i mi t ed c i r cumst ances f or  condi t i onal  appr oval  set  f or t h 

i n § 93. 90( 3) ( ae) ,  ( am) ,  and ( ar ) .   Thi s r eadi ng i s not  

compel l ed by t he pl ai n t ext  of  t he Si t i ng Law.   The pr ovi s i ons 

gover ni ng t he di sappr oval  of  a s i t i ng appl i cat i on and t he 

pr ovi s i ons gover ni ng t he gr ant i ng of  a condi t i onal  use per mi t  

ar e separ at e pr ovi s i ons i n t he st at ut e and shoul d be r ead 

separ at el y.    

¶88 I  now t ur n t o t he condi t i ons t he Town i mposed i n 

gr ant i ng t he per mi t .   The Town asser t s i n ef f ect  t hat  al l  seven 

condi t i ons ar e necessar y t o ensur e Lar son Acr es'  compl i ance wi t h 

st at e wat er  qual i t y st andar ds and t hat  t he Town has t he power  

( out si de t he Si t i ng Law)  t o i mpose t hese condi t i ons.   For  

pur poses of  t hi s di ssent ,  I  accept  t hese asser t i ons.   The 

maj or i t y opi ni on,  t he Si t i ng Boar d,  and Lar son Acr es do not  

appear  t o chal l enge t he Town' s power  t o r egul at e t he f aci l i t y ' s 

ongoi ng oper at i ons i n t er ms of  st at e wat er  qual i t y st andar ds.   

Rat her ,  t hey mai nt ai n t hat  t he Town cannot  r egul at e wat er  

qual i t y st andar ds by i ncl udi ng t hese condi t i ons i n t he s i t i ng 

per mi t .    

¶89 Shoul d t he Town' s condi t i ons i n t he s i t i ng per mi t  be 

uphel d,  t he quest i on may ar i se r egar di ng t he r emedi es t he Town 

has i f  Lar son Acr es does not  compl y wi t h one of  t he condi t i ons.   

Lar son Acr es assumes t he Town woul d r evoke or  wi t hdr aw t he 

si t i ng per mi t  shoul d Lar son Acr es not  compl y wi t h a condi t i on,  

whi ch i t  cont ends woul d be aki n t o r ej ect i ng t he s i t i ng per mi t  
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i n t he f i r st  i nst ance.   The Town does not  di scuss i t s power s t o 

enf or ce t he condi t i ons i n t he event  of  a v i ol at i on i f  t hey wer e 

hel d t o be val i d condi t i ons i n t he pr esent  case.   I  do not  

addr ess t hi s i ssue because t he Town i s not  at t empt i ng t o r evoke 

or  wi t hdr aw t he per mi t  i n t he pr esent  case. 4  I  r ecogni ze,  as t he 

par t i es and t he maj or i t y opi ni on do,  t hat  t he Town may have 

means ot her  t han per mi t  r evocat i on or  wi t hdr awal ,  such as 

mandamus or  i nj unct i ve r el i ef ,  t o enf or ce t he condi t i ons.   

¶90 Al t hough i t  i s  wi t hi n t he power  of  t he Depar t ment  t o 

pr omul gat e r ul es under  t he Si t i ng Law r egar di ng wat er  qual i t y,  

Wi s.  St at .  § 93. 90( 2) ( a) ,  t he Depar t ment  has not  done so.   The 

Si t i ng Law expr essl y l i mi t s t he Depar t ment ' s r ul e- maki ng power  

wer e t he Depar t ment  t o pr omul gat e r ul es r egar di ng wat er  qual i t y:   

t he r ul es may not  conf l i c t  wi t h sever al  exi st i ng wat er  qual i t y 

st at ut es.   Wi s.  St at .  § 93. 90( 2) ( a) .   Under  t hese ci r cumst ances,  

i n my opi ni on,  any per mi t  condi t i ons based on st at e wat er  

qual i t y st andar ds ar e consi st ent  wi t h and ar e not  pr eempt ed by 

t he Si t i ng Law.  

¶91 Mor eover ,  because t he Depar t ment  has not  pr omul gat ed 

r ul es r egul at i ng wat er  qual i t y under  Wi s.  St at .  § 93. 90( 2) ( a) ,  a 

pl ai n r eadi ng of  t he t ext  of  t he Si t i ng Law i s t hat  t he Town' s 

i mposi t i on of  a condi t i on r el at i ng t o wat er  qual i t y i n gr ant i ng 

a per mi t  i s  not  t he i mposi t i on of  a " mor e st r i ngent  [ condi t i on]  

t han t he st at e st andar ds under  sub.  ( 2) ( a)  [ of  t he Si t i ng Law] . "   

See Wi s.  St at .  § 93. 90( 3) ( ar ) .    

���������������������������������������� �������������������
4 Wi s.  Admi n.  Code § ATCP 51. 34( 4) ( b)  i dent i f i es 

c i r cumst ances under  whi ch a s i t i ng per mi t  may be wi t hdr awn.  
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¶92 The Si t i ng Boar d nar r owed Town condi t i on number  2.   I t  

af f i r med,  wi t hout  expl anat i on,  condi t i ons 4 and 6,  whi ch wer e 

not  chal l enged.   The Si t i ng Boar d st r uck condi t i ons 1,  3,  5,  and 

7 as " an i ncor r ect  appl i cat i on of  t he Law and t he r egul at i ons"  

or  as " i n excess of  t he Town' s aut hor i t y. "  

¶93 Some of  t he Town' s condi t i ons ( l i ke condi t i ons 2,  3,  

4,  and 6)  ar e not i ce- t ype or  access- t ype r equi r ement s r el at i ng 

t o wat er  qual i t y t hat  woul d al l ow t he Town t o be i n a posi t i on 

t o enf or ce exi st i ng wat er  qual i t y l aws.    

¶94 Do such condi t i ons r equi r i ng not i ce or  access 

cont r avene t he expr ess l anguage of  t he Si t i ng Law?  The Town' s 

access t o i nf or mat i on i s not  expr essl y wi t hdr awn,  r evoked,  or  

r est r i ct ed by t he Si t i ng Law.   Do t hese condi t i ons conf l i c t  wi t h 

t he Si t i ng Law?  Def eat  t he pur pose of  t he Si t i ng Law?  Or  go 

agai nst  t he spi r i t  of  t he Si t i ng Law?  I  t hi nk not .      

¶95 Wi sconsi n Admi n.  Code § ATCP 51. 34( 4)  pr ovi des t hat  

" [ chapt er  51]  does not  l i mi t  a pol i t i cal  subdi v i s i on' s aut hor i t y 

t o .  .  .  ( a)  [ m] oni t or  compl i ance .  .  .  . "   I t  i s  cer t ai nl y 

ar guabl e t hat  t hese " not i ce- t ype"  condi t i ons ar e f or  t he pur pose 

of  moni t or i ng compl i ance wi t h appl i cabl e l aws. 5  The Boar d has 

���������������������������������������� �������������������
5 Fur t her mor e,  Wi s.  St at .  § 93. 90( 5) ( c)  pr ovi des t hat  t he 

Si t i ng Boar d,  i n deci di ng a chal l enge i nvol v i ng t he appl i cat i on 
of  r equi r ement s r el at i ng t o wat er  qual i t y,  must  consul t  wi t h 
ei t her  t he Depar t ment  or  t he Depar t ment  of  Nat ur al  Resour ces:    

I n a case t hat  i nvol ves t he appl i cat i on of  
r equi r ement s r el at ed t o wat er  qual i t y,  t he boar d shal l  
consul t  wi t h t he depar t ment  of  agr i cul t ur e,  t r ade and 
consumer  pr ot ect i on or  wi t h t he depar t ment  of  nat ur al  
r esour ces concer ni ng t he appl i cat i on of  t he 
r equi r ement  r el at ed t o wat er  qual i t y.  
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i nt er pr et ed " moni t or i ng compl i ance"  as l i mi t ed t o moni t or i ng 

compl i ance wi t h st andar ds pur suant  t o ch.  ATCP 51,  subchapt er  

I I ,  of  t he Admi ni st r at i ve Code.   Thi s i s not  t he onl y r easonabl e 

r eadi ng of  Wi s.  Admi n.  Code § ATCP 51. 34( 4) ( a) .   One coul d ar gue 

t hat  t he pr ovi s i on gi ves t he Town aut hor i t y t o moni t or  

compl i ance wi t h al l  st at e wat er  qual i t y st at ut es,  not  j ust  t he 

r ul es pr omul gat ed by t he Depar t ment .   I n any event ,  even i f  t he 

" moni t or  compl i ance"  r egul at i on expr essl y al l ows t he Town t o 

moni t or  compl i ance onl y wi t h st at e st andar ds adopt ed by t he 

Depar t ment ,  why does t he Town need expr ess aut hor i t y i n t he 

Si t i ng Law or  Depar t ment  r ul es t o moni t or  compl i ance wi t h ot her  

l aws not  addr essed by t he Si t i ng Law or  t he Depar t ment ?         

¶96 I  t hi nk i t  mor e i n keepi ng wi t h t he l anguage,  pur pose,  

and spi r i t  of  t he Si t i ng Law t o al l ow a pol i t i cal  subdi v i s i on t o 

gr ant  a s i t i ng per mi t  and i mpose condi t i ons r el at i ng t o 

r egul at i on of  t he f aci l i t y ,  condi t i ons t hat  compl ement  t he 

Si t i ng Law and t hat  enabl e t he pol i t i cal  subdi v i s i on t o act  

wi t hi n i t s gr ant ed power s.      

¶97 I n sum,  assumi ng t hat  t he Town' s condi t i ons r el at i ng 

t o oper at i ng t he f aci l i t y  ar e consi st ent  wi t h st at e wat er  

qual i t y st andar ds and t he Town' s power s ( asi de f r om t he Si t i ng 

Law) ,  I  concl ude t he condi t i ons ar e not  pr eempt ed by t he Si t i ng 

Law or  Depar t ment  r ul es.   The Town gr ant ed t he per mi t  and Lar son 

���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������������������� ���������������������������

The cour t  of  appeal s v i ewed t hi s  pr ovi s i on as i nappl i cabl e.   
The par t i es do not  r ef er  t o t hi s pr ovi s i on and i t s appl i cat i on 
t o t he wat er  qual i t y condi t i ons t he Town i mposed i s not  c l ear .   
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Acr es can compl y wi t h bot h t he Si t i ng Law and t he condi t i ons t he 

Town r equi r ed. 6  

¶98 Accor di ng t o t he maj or i t y opi ni on,  af t er  a s i t i ng 

per mi t  i s  gr ant ed,  a pol i t i cal  subdi v i s i on may seek r edr ess 

agai nst  t he f aci l i t y  i f  i t  v i ol at es a l aw. 7  The maj or i t y ' s 

posi t i on t hat  s i t i ng and r egul at i on of  t he oper at i ons of  t he 

l i vest ock f aci l i t y  ar e separ at e spher es r esul t s i n r egul at or y 

i nef f i c i ency and i s i nconsi st ent  wi t h t he goal  of  t he Si t i ng Law 

t o pr ovi de consi st ency and pr edi ct abi l i t y  t o l ar ge l i vest ock 

oper at i ons. 8 

¶99 I t  doesn' t  make any sense t o me on t he one hand t o 

i nt er pr et  t he Si t i ng Law as pr ohi bi t i ng a pol i t i cal  subdi v i s i on 

f r om gr ant i ng a per mi t  wi t h ot her wi se val i d condi t i ons 

r egul at i ng t he l i vest ock f aci l i t y ,  and on t he ot her  hand t o 

i nt er pr et  t he Si t i ng Law as i nval i dat i ng t he per mi t  condi t i ons 

yet  al l owi ng t he pol i t i cal  subdi v i s i on t o i mpose t he same 

���������������������������������������� �������������������
6 Agai n,  t he i nst ant  case does not  r ai se t he quest i on of  t he 

power  of  t he Town over  t he s i t i ng per mi t  shoul d t he f aci l i t y  
v i ol at e any of  t he condi t i ons.  

7 See maj or i t y op. ,  ¶65 n. 30.  

8 The Town i l l ust r at es t he di f f er ence bet ween si t i ng 
" l i censi ng"  [ t echni cal  st andar ds]  and " r egul at i on"  [ per f or mance 
st andar ds]  as f ol l ows:   

St at e " t echni cal  st andar ds"  f or  a [ dr i ver ' s]  l i cense 
r equi r e a dr i ver  be of  age,  have good eyesi ght ,  and 
show knowl edge of  t he r ul es of  t he r oad and t he 
abi l i t y  t o compet ent l y oper at e a mot or  vehi c l e.   But  a 
l i censed dr i ver  must  st i l l  conf or m t o " per f or mance 
st andar ds"  of  t r af f i c  l aws whi ch pr ot ect  t he saf et y of  
ot her  c i t i zens.   Just  as a dr i ver ' s l i cense does not  
gi ve t he r i ght  t o speed,  compl i ance wi t h " s i t i ng 
st andar ds"  does not  gi ve a CAFO t he r i ght  t o pol l ut e.     
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condi t i ons on t he oper at i on of  t he l i vest ock f aci l i t y  and t o 

pur sue r emedi es agai nst  a pol l ut i ng f aci l i t y .  

¶100 Last l y,  even i f  t he Boar d and maj or i t y opi ni on ar e 

cor r ect  i n t hei r  i nt er pr et at i on of  t he Si t i ng Law,  t he Boar d' s 

deci s i on and t he maj or i t y opi ni on ar e each i nt er nal l y 

i nconsi st ent .   Why do t hey al l ow any condi t i ons t o be i mposed by  

t he Town except  t he one condi t i on set  f or t h i n t he Si t i ng Law,  

namel y t hat  t he f aci l i t y  must  compl y wi t h appl i cabl e st at e 

st andar ds under  Wi s.  St at .  § 93. 90( 2) ( a) ?  See Wi s.  St at .  

§ 93. 90( 3) ( ae) .    

¶101 The Si t i ng Law,  Wi s.  St at .  § 93. 90( 3) ( ae) ,  r equi r es a 

pol i t i cal  subdi v i s i on gr ant i ng a condi t i onal  use per mi t  t o 

i mpose one condi t i on——compl i ance wi t h appl i cabl e st at e st andar ds 

under  Wi s.  St at .  § 93. 90( 2) ( a) .   The Town di d not  i ncl ude t hi s 

condi t i on i n gr ant i ng t he per mi t ,  and t he Si t i ng Boar d r equi r ed 

t he Town t o i ncl ude t he condi t i on.   As I  under st and t he 

r easoni ng of  t he Si t i ng Boar d and t he maj or i t y opi ni on,  t hi s 

condi t i on shoul d be t he onl y  condi t i on t he Town may i mpose.   Yet  

t he Boar d expl i c i t l y  af f i r med ot her  condi t i ons.         

¶102 For  t he r easons set  f or t h,  I  concl ude t hat  t he Si t i ng 

Law does not  pr ohi bi t  a Town f r om gr ant i ng a s i t i ng per mi t  wi t h 

condi t i ons r el at i ng t o st at e wat er  qual i t y st andar ds i f  t he Town 

ot her wi se has t he power  t o adopt  such condi t i ons t o pr ot ect  

l ocal  wat er  qual i t y,  because nei t her  t he Si t i ng Law nor  t he 

Depar t ment  r ul es r egul at e wat er  qual i t y and t he Depar t ment  i s 

pr ohi bi t ed f r om pr omul gat i ng r ul es t hat  v i ol at e st at e wat er  

st andar ds.  
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I I I  

¶103 The maj or i t y opi ni on vi ol at es t he pl ai n l anguage of  

Wi s.  St at .  § 93. 90( 5) ( d)  i n concl udi ng t hat  t he Si t i ng Boar d may 

modi f y condi t i ons t he Town i mposed i n gr ant i ng a s i t i ng per mi t .  

¶104 I  agr ee wi t h t he c i r cui t  cour t  t hat  t he Si t i ng Boar d 

act ed out si de i t s l awf ul  st at ut or y aut hor i t y when i t  modi f i ed 

t he condi t i ons of  t he per mi t .   The Si t i ng Law l i mi t s t he Si t i ng 

Boar d' s opt i ons t o out r i ght  r ever sal  or  af f i r mance of  chal l enged 

per mi t s.   The Si t i ng Law pr ovi des,  i nt er  al i a,  i n Wi s.  St at .  

§ 93. 90( 5) ( d) :  

I f  t he boar d det er mi nes t hat  a chal l enge i s val i d,  t he 
boar d shal l  r ever se t he deci s i on of  t he pol i t i cal  
subdi v i s i on ( emphasi s added) .   

¶105 Thus,  upon f i ndi ng a val i d chal l enge t o t he Town' s 

per mi t ,  t he Si t i ng Boar d must  r ever se t he deci s i on of  t he Town 

t o gr ant  t he per mi t .   The Si t i ng Law does not  aut hor i ze t he 

Si t i ng Boar d t o modi f y condi t i ons i mposed by a pol i t i cal  

subdi v i s i on t hat  gr ant s a per mi t .    

¶106 As t hi s cour t  i s  f ond of  sayi ng i n s t at ut or y 

i nt er pr et at i on cases:   Had t he l egi s l at ur e i nt ended a par t i cul ar  

i nt er pr et at i on,  i t  knows how t o expr ess i t sel f . 9  When t he 

l egi s l at ur e empower s an agency t o modi f y or  ot her wi se al t er  a 

deci s i on,  i t  says so expl i c i t l y .   See,  e. g. ,  Wi s.  St at .  

§§ 102. 18( 4) ( c) 1. ;  108. 09( 3) ( b) ;  111. 39( 5) ( b) .   I t  di d not  do so 

i n t he Si t i ng Law.  

���������������������������������������� �������������������
9 See,  e. g. ,  St at e v.  Ar ends,  2010 WI  46,  ¶37,  325 

Wi s.  2d 1,  784 N. W. 2d 513;  St at e v.  Smi t h,  2010 WI  16,  ¶21,  323 
Wi s.  2d 377,  780 N. W. 2d 90;  Asl akson v.  Gal l agher  Basset t  
Ser vi ces,  I nc. ,  2007 WI  39,  ¶51,  300 Wi s.  2d 92,  729 N. W. 2d 712.   
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¶107 The Si t i ng Boar d' s byl aws expl i c i t l y  conf i r m t he 

l i mi t at i ons on i t s act i ons.   The byl aws st at e t hat  t he Si t i ng 

Boar d " has quasi - adj udi cat or y aut hor i t y t o per f or m t he f ol l owi ng 

f unct i ons:  .  .  .  Af f i r m t he deci s i on of  t he pol i t i cal  

subdi v i s i on or  r ever se t hat  deci s i on based on whet her  or  not  t he 

chal l enge i s val i d.  .  .  . " 10 

¶108 The Si t i ng Boar d' s del i ber at i ons i n t he pr esent  case 

demonst r at e i t s  concer n t hat  i t  l acked aut hor i t y t o modi f y 

per mi t  condi t i ons i ndependent l y of  t he deci s i on whet her  t o gr ant  

t he per mi t  at  al l .   

¶109 The maj or i t y opi ni on appar ent l y agr ees t hat  t he 

st at ut e does not  expr essl y empower  t he Si t i ng Boar d t o modi f y 

t he per mi t  and hol ds t hat  t he Si t i ng Boar d has " i mpl i ed power "  

t o modi f y a per mi t . 11  I t  i s  not  c l ear  f r om whence comet h t hi s 

i mpl i ed power .   The maj or i t y t hus cont r avenes t he pl ai n l anguage 

of  t he st at ut e and t r i es t o make i t s ext ensi on of  t he pl ai n t ext  

pal at abl e by char act er i z i ng i t s hol di ng expandi ng t he Si t i ng 

Boar d' s aut hor i t y as " a nar r ow one. " 12 

¶110 I  acknowl edge t he di l emma i n i nt er pr et i ng t hi s 

pr ovi s i on of  t he Si t i ng Law.   Appl y i ng t he pl ai n l anguage t o 

l i mi t  t he Si t i ng Boar d' s power  onl y t o af f i r m or  r ever se t he 

Town' s deci s i on mi ght  enabl e pol i t i cal  subdi v i s i ons t o 

���������������������������������������� �������������������
10 Wi s.  Li vest ock Faci l i t y  Revi ew Si t i ng Boar d Byl aws 

§ I V. A. ,  avai l abl e at  
ht t p: / / dat cp. wi . gov/ upl oads/ Envi r onment / pdf / LFSRBByl awsAppendi xA
. pdf  ( l ast  v i s i t ed Jul y 3,  2012) .   

11 Maj or i t y op. ,  ¶65.    

12 Maj or i t y op. ,  ¶65 n. 29.  
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mani pul at e t he st at ut e t o avoi d ever  gr ant i ng a per mi t  and 

mi ght ,  as t he maj or i t y opi ni on and cour t  of  appeal s poi nt  out ,  

l ead t o absur d r esul t s. 13     

¶111 As t he cour t  of  appeal s acknowl edges,  however ,  

s i t uat i ons may exi st  i n whi ch,  had t he pol i t i cal  subdi v i s i on 

known t hat  a condi t i on woul d be st r i cken,  i t  mi ght  have i mposed 

an al t er nat i ve pr oper  condi t i on or  deni ed t he per mi t . 14  The Town 

makes t hi s ar gument  i n t hi s cour t .    

¶112 As t he maj or i t y  opi ni on not es,  ¶11,  t he Town asser t s 

t hat  dur i ng i t s hear i ng i t  expl i c i t l y  st at ed t hat  Lar son Acr es'  

ni t r at e pol l ut i on gave i t  a basi s t o r ej ect  t he per mi t  i f  i t  di d 

not  i mpose per mi t  condi t i ons.   Yet  t he Si t i ng Boar d i gnor ed t he 

Town' s st at ement  i n t he r ecor d and st r i pped away t he per mi t  

condi t i ons t he Town f ound necessar y t o gr ant  t he per mi t .   

¶113 Af t er  consi der i ng t he pl ai n l anguage of  Wi s.  St at .  

§ 93. 90( 5) ( d)  and t he pol i cy ar gument s i n f avor  of  and i n 

opposi t i on t o t he expansi on of  t he power s of  t he Si t i ng Boar d 

���������������������������������������� �������������������
13 As t he cour t  of  appeal s not ed,  however ,  we shoul d not  

pr esume t hat  t he Town woul d act  i n bad f ai t h i n or der  t o del ay 
t he s i t i ng pr ocess wer e i t  gi ven anot her  oppor t uni t y t o consi der  
t he appl i cat i on.   I f  i t  di d become cl ear  t hat  a t own was 
at t empt i ng t o game t he syst em,  t he cour t s woul d be capabl e of  
addr essi ng t he pr obl em i n i ndi v i dual  cases.   

14 I ndeed t he cour t  of  appeal s acknowl edged t hat  " had t he 
muni ci pal i t y known t hat  a cr i t i cal  condi t i on was def ect i ve,  i t  
coul d have i mposed an al t er nat i ve pr oper  condi t i on.   We l eave 
t hi s i ssue f or  anot her  day.   Her e,  t he Town has not  made t he 
al t er nat i ve ar gument  t hat ,  i f  i t s  st at ut or y i nt er pr et at i on 
ar gument  i s wr ong,  t he mat t er  shoul d be r emanded so t hat  t he 
Town may at t ach al t er nat i ve pr oper  condi t i ons. "   Adams v.  St at e 
Li vest ock Faci l i t i es Si t i ng Revi ew Bd. ,  2010 WI  App 88,  ¶51,  327 
Wi s.  2d 676,  787 N. W. 2d 941.  
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beyond af f i r mi ng or  r ever si ng t he si t i ng per mi t ,  I  agr ee wi t h 

t he c i r cui t  cour t  t hat  t he Si t i ng Boar d exceeded i t s aut hor i t y 

i n st r i k i ng some of  t he condi t i ons.   I  concl ude t hat  i t  i s  t he 

l egi s l at ur e' s t ask,  not  t hat  of  t hi s cour t ,  t o amend t he t ext  of  

t he Si t i ng Law.    

¶114 Thus,  even i f  I  wer e t o agr ee ( and I  do not )  wi t h t he 

Si t i ng Boar d and maj or i t y opi ni on t hat  some of  t he Town' s 

condi t i ons v i ol at ed t he Si t i ng Law,  I  woul d concl ude t hat  t he 

cause shoul d be r emanded t o t he Si t i ng Boar d wi t h di r ect i ons 

ei t her  t o r ever se or  af f i r m t he Town' s per mi t  i n i t s ent i r et y.   

¶115 For  t he r easons set  f or t h,  I  di ssent .  

¶116 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns par t  I I I  of  t hi s di ssent .  
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