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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.     The Of f i ce of  Lawyer  Regul at i on ( OLR)  

appeal s t he r epor t  of  James W.  Mohr ,  Jr . ,  r ef er ee,  r ecommendi ng 

t hat  At t or ney Davi d A.  Gol uba' s l i cense t o pr act i ce l aw i n 

Wi sconsi n be suspended f or  s i x mont hs and t hat  he be or der ed t o 

pay r est i t ut i on t o t hr ee aggr i eved par t i es i ncl udi ng t he 

Wi sconsi n Lawyer s '  Fund f or  Cl i ent  Pr ot ect i on ( t he Fund) .   The 

OLR al l eged seven count s of  mi sconduct  and sought  r evocat i on of  

At t or ney Gol uba' s l i cense t o pr act i ce l aw,  al ong wi t h 
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r est i t ut i on.   The OLR cont ends t he r ef er ee er r ed wi t h r espect  t o 

hi s f i ndi ng t hat  At t or ney Gol uba di d not  have ongoi ng knowl edge 

of  t he mi sappr opr i at i on of  cer t ai n c l i ent  f unds and er r ed i n 

concl udi ng t hat  t he OLR f ai l ed t o est abl i sh t hat  At t or ney Gol uba 

commi t t ed mi sconduct  i n v i ol at i on of  SCR 20: 8. 4( c) .   The OLR 

al so appeal s t he r ecommended sanct i on,  asser t i ng t hat  r evocat i on 

i s appr opr i at e.   The OLR seeks assessment  of  t he f ul l  cost s of  

t hi s pr oceedi ng.    

¶2 We adopt  t he r ef er ee' s f i ndi ngs of  f act  and hi s 

concl usi ons of  l aw,  wi t h t he except i on of  one concl usi on 

r el at i ng t o Count  1,  as wi l l  be di scussed her ei n.   We concl ude 

t hat  t he r ef er ee' s r easoni ng wi t h r espect  t o di sci pl i ne i s  

per suasi ve,  and we agr ee t hat  a s i x- mont h suspensi on of  At t or ney 

Gol uba' s l i cense t o pr act i ce l aw i n Wi sconsi n i s appr opr i at e 

di sci pl i ne f or  hi s mi sconduct .   We agr ee wi t h t he r ef er ee' s 

r ecommendat i ons r egar di ng r est i t ut i on.   At t or ney Gol uba shal l  

r ei mbur se t he Fund i n t he amount  of  $30, 000 pl us l egal  i nt er est ,  

shal l  pay r est i t ut i on t o The Sal vat i on Ar my i n t he amount  of  

$2, 655 f or  i t s l egal  f ees i ncur r ed i n connect i on wi t h t hi s 

mat t er ,  and shal l  pay $145 t o c l i ent  S. R.   We f ur t her  concl ude 

t hat  i t  i s  appr opr i at e t o r educe t he cost s of  t hi s di sci pl i nar y 

pr oceedi ng.    

¶3 At t or ney Gol uba was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1984.   He has no pr i or  di sci pl i nar y hi st or y.   He i s 

a sol o pr act i t i oner  i n Ri pon,  Wi sconsi n.   Hi s wi f e,  Jani ce,  has 

l ong ser ved as hi s l egal  secr et ar y.  
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¶4 The compl ai nt  st ems f r om t wo separ at e c l i ent  mat t er s:  

t he Est at e of  W. S.  and t he mat t er  of  S. R.   On August  18,  2008,  

At t or ney Gol uba' s l i cense was suspended f or  f ai l ur e t o cooper at e 

wi t h t he OLR i nvest i gat i ons i nt o t he al l eged mi sconduct .   

At t or ney Gol uba' s l aw l i cense was al so admi ni st r at i vel y 

suspended on June 17,  2009,  f or  noncompl i ance wi t h Cont i nui ng 

Legal  Educat i on ( CLE)  r epor t i ng r equi r ement s and agai n on 

Mar ch 11,  2011,  f or  nonpayment  of  St at e Bar  dues.   Hi s l i cense 

r emai ns suspended.    

¶5 At t or ney Gol uba came t o t he OLR' s at t ent i on i n 

Febr uar y 2007 when t he Honor abl e Dee R.  Dyer ,  Out agami e Count y 

c i r cui t  cour t ,  wr ot e a l et t er  aski ng t he OLR t o i nvest i gat e 

At t or ney Gol uba' s handl i ng of  t he Est at e of  W. S.  because of  a 

mi ssi ng bequest  owed The Sal vat i on Ar my.   Subsequent l y,  R. L. ,  

t he per sonal  r epr esent at i ve of  t he Est at e ( who i s al so t he 

mot her  of  Jani ce Gol uba and At t or ney Gol uba' s mot her - i n- l aw)  

f i l ed a gr i evance i n same mat t er .    

¶6 On June 2,  2010,  t he OLR f i l ed a seven- count  compl ai nt  

agai nst  At t or ney Gol uba seeki ng r evocat i on.   He f i l ed an answer  

on June 21,  2010,  pr oceedi ng pr o se.   Ref er ee Mohr  was appoi nt ed 

on Jul y 19,  2010.   Evi dent i ar y pr oceedi ngs encompassed t en days 

and wer e conduct ed bet ween August  31,  2011,  and November  1,  

2011.   The r ef er ee i ssued a t hor ough r epor t  and r ecommendat i on 

on Febr uar y 11,  2012.   The OLR appeal s.  

¶7 A r ef er ee' s f i ndi ngs of  f act  ar e t o be af f i r med unl ess 

t hey ar e c l ear l y er r oneous.   I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  I ngl i mo,  2007 WI  126,  ¶5,  305 Wi s.  2d 71,  740 



No.  2010AP1348- D   

 

4 
 

N. W. 2d 125.   A r ef er ee' s concl usi ons of  l aw ar e r evi ewed de 

novo.   I d.  

¶8 The al l egat i ons,  f i ndi ngs,  and concl usi ons r egar di ng 

t he mat t er  of  S. R.  ar e uncont est ed on appeal ,  so we addr ess t hem 

f i r st .   S. R.  was per sonal  r epr esent at i ve of  her  husband' s 

est at e.   She hi r ed At t or ney Gol uba t o hel p her  wi t h t he pr obat e.   

S. R.  del i ver ed t o At t or ney Gol uba t i t l es t o t hr ee vehi c l es t hat  

wer e i n her  husband' s name,  aski ng At t or ney Gol uba t o have t hem 

r et i t l ed i n her  name.   At t or ney Gol uba cont ends he di d t he wor k 

and mai l ed al l  t he paper wor k,  t oget her  wi t h S. R. ' s check f or  t he 

t i t l e t r ansf er  f ees,  t o t he Depar t ment  of  Mot or  Vehi c l es ( DMV)  

i n Madi son.   S. R.  never  r ecei ved t he t i t l es.    

¶9 S. R.  made r epeat ed t el ephone cal l s t o t he Gol uba Law 

Of f i ce aski ng about  t he t i t l es.   At t or ney Gol uba t est i f i ed t hat  

t he DMV advi sed hi s of f i ce t hat  any t i t l e appl i cat i ons woul d be 

pr ocessed i n t he or der  t hey wer e r ecei ved;  he t hought  t hey wer e 

st i l l  bei ng pr ocessed by t he DMV.   Bot h Gol ubas t est i f i ed t hey 

gave t hat  i nf or mat i on t o S. R.   

¶10 Af t er  al most  18 mont hs of  wai t i ng,  S. R.  went  t o t he 

DMV i n Madi son and changed t he names on t he t i t l es her sel f .   

At t or ney Gol uba cl ai ms t hat  when S. R.  st opped cal l i ng hi m,  he 

assumed t hat  she f i nal l y had r ecei ved t he t i t l es back f r om t he 

DMV.  

¶11 The OLR al l eged and t he r ef er ee agr eed t hat  At t or ney 

Gol uba commi t t ed t hr ee count s of  mi sconduct  i n connect i on wi t h 

t hi s mat t er .   By f ai l i ng t o f ol l ow up on t he mi ssi ng t i t l es,  
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At t or ney Gol uba vi ol at ed SCR 20: 1. 31 ( Count  4) .   By f ai l i ng t o 

r et ur n t el ephone cal l s t o S. R. ,  At t or ney Gol uba vi ol at ed 

SCR 20: 1. 4( a) ( 4) 2 ( Count  5) .   Ref er ee Mohr ,  however ,  r ecommended 

t he cour t  di smi ss Count  6 whi ch al l eged t hat ,  by f ai l i ng t o 

r et ur n S. R. ' s or i gi nal  t i t l e document s and f ees,  At t or ney Gol uba 

vi ol at ed SCR 20: 1. 16( d) . 3  The r ef er ee concl uded t hat  t he OLR had 

f ai l ed t o pr ove t hi s v i ol at i on.   At t or ney Gol uba coul d not  

r et ur n t he or i gi nal  t i t l es t o S. R.  because he no l onger  r et ai ned 

t hem;  t he r ef er ee f ound t hat  he di d send t hem t o t he DMV.   The 

r ef er ee agr eed t hat  by f ai l i ng t o t i mel y r espond t o t he OLR' s 

i nvest i gat i on of  t hi s gr i evance,  At t or ney Gol uba vi ol at ed 

SCR 22. 03( 2) , 4 enf or ceabl e v i a SCR 20: 8. 4( h) 5 ( Count  7) .   

                                                 
1 SCR 20: 1. 3 st at es t hat  a " l awyer  shal l  act  wi t h r easonabl e 

di l i gence and pr ompt ness i n r epr esent i ng a c l i ent . "  

2 SCR 20: 1. 4( a) ( 4)  pr ovi des t hat  a l awyer  shal l  " pr ompt l y 
compl y wi t h r easonabl e r equest s by t he c l i ent  f or  
i nf or mat i on;  .  .  .  . "  

3 SCR 20: 1. 16( d)  st at es:   

 Upon t er mi nat i on of  r epr esent at i on,  a l awyer  
shal l  t ake st eps t o t he ext ent  r easonabl y pr act i cabl e 
t o pr ot ect  a c l i ent ' s i nt er est s,  such as gi v i ng 
r easonabl e not i ce t o t he c l i ent ,  al l owi ng t i me f or  
empl oyment  of  ot her  counsel ,  sur r ender i ng paper s and 
pr oper t y t o whi ch t he cl i ent  i s  ent i t l ed and r ef undi ng 
any advance payment  of  f ee or  expense t hat  has not  
been ear ned or  i ncur r ed.  The l awyer  may r et ai n paper s 
r el at i ng t o t he c l i ent  t o t he ext ent  per mi t t ed by 
ot her  l aw.  

4 SCR 22. 03( 2)  st at es as f ol l ows:  

 Upon commenci ng an i nvest i gat i on,  t he di r ect or  
shal l  not i f y t he r espondent  of  t he mat t er  bei ng 
i nvest i gat ed unl ess i n t he opi ni on of  t he di r ect or  t he 
i nvest i gat i on of  t he mat t er  r equi r es ot her wi se.   The 
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¶12 The OLR does not  di sput e t hese f i ndi ngs or  concl usi ons 

on appeal .   We concl ude t hat  t he r ecor d suppor t s t he f act s as 

f ound by t he r ef er ee,  and we adopt  hi s f i ndi ngs and concl usi ons 

of  l aw r el at i ng t o S. R.   The r ef er ee r ecommended t he cour t  

di r ect  At t or ney Gol uba t o pay r est i t ut i on of  $145 t o c l i ent  S. R.  

f or  t he l egal  f ees he char ged her .    The OLR concur s wi t h t he 

r ecommended r est i t ut i on,  and we accept  t hi s r ecommendat i on as 

wel l .    

¶13 The second cl i ent  mat t er  i s s i gni f i cant l y mor e 

compl i cat ed and was l i t i gat ed ext ensi vel y i n t he pr oceedi ngs 

bef or e t he r ef er ee.    

¶14 On Januar y 11,  2004,  W. S.  di ed.   W. S.  l ef t  a wi l l  

nami ng R. L.  as hi s per sonal  r epr esent at i ve.   R. L.  i s  t he mot her  

of  Jani ce Gol uba,  At t or ney Gol uba' s wi f e.   Jani ce Gol uba had 

been At t or ney Gol uba' s l egal  secr et ar y s i nce 1984.   At t or ney 

Gol uba had pr evi ousl y done l egal  wor k f or  R. L.  and di d R. L. ' s 

                                                                                                                                                             
r espondent  shal l  f ul l y  and f ai r l y di scl ose al l  f act s 
and ci r cumst ances per t ai ni ng t o t he al l eged mi sconduct  
wi t hi n 20 days af t er  bei ng ser ved by or di nar y mai l  a 
r equest  f or  a wr i t t en r esponse.   The di r ect or  may 
al l ow addi t i onal  t i me t o r espond.   Fol l owi ng r ecei pt  
of  t he r esponse,  t he di r ect or  may conduct  f ur t her  
i nvest i gat i on and may compel  t he r espondent  t o answer  
quest i ons,  f ur ni sh document s,  and pr esent  any 
i nf or mat i on deemed r el evant  t o t he i nvest i gat i on.  

5 SCR 20: 8. 4( h)  s t at es i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " f ai l  t o cooper at e i n t he i nvest i gat i on of  a gr i evance 
f i l ed wi t h t he of f i ce of  l awyer  r egul at i on as r equi r ed by 
SCR 21. 15( 4) ,  SCR 22. 001( 9) ( b) ,  SCR 22. 03( 2) ,  SCR 22. 03( 6) ,  or  
SCR 22. 04( 1) ;  .  .  .  . "  
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t axes ever y year .   At t or ney Gol uba never  char ged R. L.  l egal  f ees 

f or  t hi s wor k.   He onl y col l ect ed out - of - pocket  expenses.  

¶15 R. L.  r et ai ned At t or ney Gol uba as her  at t or ney t o 

handl e t he pr obat e of  t he W. S.  Est at e.   The wi l l  l i s t ed 13 

benef i c i ar i es,  i ncl udi ng R. L.   At  At t or ney Gol uba' s suggest i on,  

R. L.  deposi t ed $424, 156. 69 of  t he est at e' s f unds i nt o At t or ney 

Gol uba' s t r ust  account  on May 25,  2004,  r epor t edl y t o f aci l i t at e 

payment  of  t he bequest s.   The OLR deems t hi s hi ghl y s i gni f i cant ,  

not i ng t hi s was t he f i r st  t i me At t or ney Gol uba r ecommended R. L.  

deposi t  moni es di r ect l y i nt o hi s t r ust  account .  

¶16 Al l  t he checks t o benef i c i ar i es,  cover  l et t er s t o 

benef i c i ar i es,  and benef i c i ar y r ecei pt s wer e pr epar ed.   The 

checks wer e si gned by Jani ce Gol uba,  and t he l et t er s wer e s i gned 

by At t or ney Gol uba.   Al l  of  t he l et t er s and checks wer e mai l ed 

on or  about  May 29,  2004,  wi t h one except i on.   

¶17 W. S.  l ef t  The Sal vat i on Ar my a bequest  of  $30, 000.   

Jani ce Gol uba pr epar ed and si gned a check t o The Sal vat i on Ar my 

i n t he amount  of  $30, 000.   I t  was never  sent .   I nst ead,  t he 

$30, 000 was mi sappr opr i at ed and wi t hdr awn f r om At t or ney Gol uba' s  

t r ust  account .   

¶18 Bet ween May and Oct ober  2004,  i n a var i et y of  checks 

each made payabl e t o At t or ney Gol uba,  t he money was wi t hdr awn i n 

odd amount s of  a f ew t housand dol l ar s,  unt i l  al l  $30, 000 was 

used up.   The money was used t o pay expenses of  t he Gol uba 

househol d.   The Gol ubas wer e ext r emel y shor t  of  cash t hat  year ,  

i n par t  because of  t he economy and i n par t  because At t or ney 

Gol uba had si gni f i cant  heal t h pr obl ems t hat  year .  
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¶19 I n Mar ch 2005 The Sal vat i on Ar my began cal l i ng and 

wr i t i ng At t or ney Gol uba want i ng t o know when i t  woul d r ecei ve 

i t s $30, 000 bequest .   Af t er  r ecei v i ng no r esponse,  The Sal vat i on 

Ar my hi r ed At t or ney Char l es Mar i s i n December  2005,  who 

cont act ed At t or ney Gol uba.   At  one poi nt ,  At t or ney Gol uba' s 

of f i ce sent  At t or ney Mar i s a copy of  a l et t er  of  t r ansmi t t al  

wi t h a copy of  a check f or  $30, 000 made payabl e t o The Sal vat i on 

Ar my.   However ,  onl y a copy of  t he f r ont  of  t he check was 

encl osed,  not  t he back of  t he check.   

¶20 At t or ney Mar i s r equest ed a copy of  t he back of  t he 

check.   When he di d not  r ecei ve i t ,  he event ual l y ent er ed an 

appear ance i n t he pr obat e mat t er  and a hear i ng was conduct ed 

bef or e Judge Dyer  i n Out agami e Count y c i r cui t  cour t  on 

Januar y 19,  2007.   

¶21 Judge Dyer  asked At t or ney Gol uba f or  pr oof  t hat  The 

Sal vat i on Ar my had been pai d.   At t or ney Gol uba r epr esent ed t o 

t he cour t  t hat  The Sal vat i on Ar my had been pai d and st at ed he 

had a copy of  t he cancel l ed check.   Judge Dyer  or der ed At t or ney 

Gol uba t o pr oduce a copy of  bot h s i des of  t he cancel l ed check 

wi t hi n seven days and t o f ur ni sh a copy t o opposi ng counsel .    

¶22 At t or ney Gol uba coul d not  pr oduce a copy of  t he back 

si de of  t he check.   At t or ney Gol uba asser t ed t hi s was t he f i r st  

t i me he r eal i zed t her e was a s i gni f i cant  pr obl em wi t h The 

Sal vat i on Ar my bequest .   He r eal i zed hi s wi f e had 

mi sappr opr i at ed t he f unds.   Jani ce Gol uba has not  deni ed t hi s 

and r epeat edl y i nvoked her  Fi f t h Amendment  r i ght s dur i ng her  

t est i mony at  t he evi dent i ar y hear i ng,  even af t er  bei ng advi sed 
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t he r ef er ee coul d dr aw adver se i nf er ences f r om her  r ef usal  t o 

t est i f y.   The OLR mai nt ai ns At t or ney Gol uba knew al l  al ong t hat  

t he f unds had been mi sappr opr i at ed.    

¶23 I n any event ,  appr oxi mat el y t wo weeks af t er  t he 

pr obat e cour t  hear i ng,  t he Gol ubas went  t oget her  t o R. L. ' s home.   

The par t i es '  ver si ons of  what  t r anspi r ed t hat  eveni ng ar e ver y 

di f f er ent .  

¶24 The OLR al l eges t hat  At t or ney Gol uba decei ved and 

i nt i mi dat ed R. L.  i nt o wr i t i ng hi m a check f or  $30, 000 t o cover  

t he mi sappr opr i at i on.   The OLR al l eges t hat  At t or ney Gol uba 

f al sel y t ol d R. L.  t hat  she was per sonal l y r esponsi bl e f or  t hi s 

money because she was t he per sonal  r epr esent at i ve f or  t he 

est at e.   The OLR cont ends t hat ,  out  of  f ear ,  R. L.  wr ot e t he 

check t o At t or ney Gol uba' s t r ust  account .   

¶25 At t or ney Gol uba admi t s t hat  he and hi s wi f e v i s i t ed 

R. L. ' s home,  but  deni es any mi sr epr esent at i on.   He says t hat  

R. L.  vol unt ar i l y  of f er ed t o wr i t e t he $30, 000 check i n or der  t o 

pr ot ect  her  daught er ,  Jani ce Gol uba.   At t or ney Gol uba used t he 

check t o pay The Sal vat i on Ar my.   I n Mar ch of  2007,  At t or ney 

Gol uba cl osed hi s l aw of f i ce.  

¶26 At t or ney Gol uba t hen f ai l ed t o r espond t o or  ot her wi se 

cooper at e wi t h t he OLR' s i nvest i gat i on i nt o t he ensui ng 

gr i evances.   I n di scover y,  At t or ney Gol uba cl ai med t hat  most  of  

hi s f i nanci al  r ecor ds f r om t hi s t i me wer e l ost  or  dest r oyed. 6  
                                                 

6 At t or ney Gol uba di d not  st at e t hat  he i nt ent i onal l y 
dest r oyed r el evant  document s.   He cl ai med t he OLR di d not  
r equest  cer t ai n document s and t hat  ol der  document s wer e shr edded 
and some document s wer e mi ssi ng.  
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The OLR subpoenaed t he bank r ecor ds and l abor i ousl y 

r econst r uct ed At t or ney Gol uba' s t r ust  and busi ness account  

t r ansact i ons.   R. L.  l at er  sought  and r ecei ved r ei mbur sement  f r om 

t he Fund i n t he amount  of  $30, 000.   

¶27 The OLR al l eged t hr ee count s of  mi sconduct  r el at i ng t o 

t hi s mat t er .   Count  1 al l eged t hat  by f ai l i ng t o hol d i n t r ust ,  

and conver t i ng t o hi s own pur poses,  $30, 000 bel ongi ng t o t he 

W. S.  Est at e,  At t or ney Gol uba vi ol at ed SCR 20: 1. 15( b) ( 1) 7 and 

SCR 20: 8. 4( c) . 8  Count  2 al l eged t hat  At t or ney Gol uba vi ol at ed 

SCR 20: 8. 4( c)  when he al l egedl y mi sr epr esent ed t o R. L. ,  t he 

                                                 
7 Some of  t he mi sconduct  al l eged i n Count  1 occur r ed pr i or  

t o Jul y 1,  2004.   Ther ef or e,  t her e was a v i ol at i on of  f or mer  
20: 1. 15( a)  as wel l  as t he cur r ent  r ul e.   For mer  SCR 20: 1. 15( a)  
appl i ed t o mi sconduct  commi t t ed pr i or  t o Jul y 1,  2004,  and 
st at ed,  i n per t i nent  par t ,  as f ol l ows:  

 A l awyer  shal l  hol d i n t r ust ,  separ at e f r om t he 
l awyer ' s own pr oper t y,  t hat  pr oper t y of  c l i ent s and 
t hi r d per sons t hat  i s i n t he l awyer ' s possessi on i n 
connect i on wi t h a r epr esent at i on or  when act i ng i n a 
f i duci ar y capaci t y.   .  .  .   Al l  f unds of  c l i ent s and 
t hi r d per sons pai d t o a l awyer  or  l aw f i r m shal l  be 
deposi t ed i n one or  mor e i dent i f i abl e t r ust  
account s .  .  .  . "  

Cur r ent  SCR 20: 1. 15( b) ( 1)  ( ef f ect i ve Jul y 1,  2004)  st at es:    

 Separ at e account .   A l awyer  shal l  hol d i n t r ust ,  
separ at e f r om t he l awyer ' s own pr oper t y,  t hat  pr oper t y 
of  c l i ent s and 3r d par t i es t hat  i s  i n t he l awyer ' s 
possessi on i n connect i on wi t h a r epr esent at i on.   Al l  
f unds of  c l i ent s and 3r d par t i es pai d t o a l awyer  or  
l aw f i r m i n connect i on wi t h a r epr esent at i on shal l  be 
deposi t ed i n one or  mor e i dent i f i abl e t r ust  account s.  

8 SCR 20: 8. 4( c)  pr ovi des i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on;  .  .  .  . "  
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per sonal  r epr esent at i ve,  t hat  she was r esponsi bl e f or  payi ng t he 

$30, 000,  t her eby i nduci ng her  t o wr i t e a check t o hi s t r ust  

account  so t hat  he coul d r ei mbur se The Sal vat i on Ar my.   Count  3 

al l eged t hat  At t or ney Gol uba f ai l ed t o cooper at e wi t h t he OLR' s 

i nvest i gat i on,  t her eby vi ol at i ng SCRs 22: 03( 2)  and 22. 03( 6) , 9 

enf or ceabl e v i a SCR 20: 8. 4( h) .    

¶28 Pr i or  t o t he evi dent i ar y hear i ng,  Ref er ee Mohr  gr ant ed 

summar y j udgment  t o t he OLR on Count  3 ( W. S.  Est at e)  and Count  7 

( S. R. ) ,  concl udi ng t hat  At t or ney Gol uba had f ai l ed t o cooper at e 

wi t h t he OLR i n bot h mat t er s.   Nei t her  par t y appeal s t hi s 

concl usi on.  

¶29 Evi dent i ar y pr oceedi ngs wer e conduct ed on t he 

r emai ni ng count s bet ween August  31,  2011,  and November  1,  2011.   

The r ef er ee i ssued hi s r epor t  and r ecommendat i on on Febr uar y 11,  

2012.    

¶30 The r ef er ee' s r epor t  i s  t hor ough and wel l  wr i t t en.   

The r ef er ee car ef ul l y expl ai ns t hat  he consi der ed t he vol umi nous 

document ar y evi dence.   He expl ai ns t hat  he i nsi st ed on havi ng 

R. L.  t est i f y i n per son.   He expl ai ns f ur t her  t hat  whi l e t her e 

wer e di f f er ences bet ween t he l anguage i n her  gr i evance and her  

                                                 
9 SCR 22. 03( 6)  st at es:    

 I n t he cour se of  t he i nvest i gat i on,  t he 
r espondent ' s wi l f ul  f ai l ur e t o pr ovi de r el evant  
i nf or mat i on,  t o answer  quest i ons f ul l y,  or  t o f ur ni sh 
document s and t he r espondent ' s mi sr epr esent at i on i n a 
di scl osur e ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  
t he mat t er s asser t ed i n t he gr i evance.  
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subsequent  t est i mony,  he bel i eved R. L. ' s t est i mony at  t he 

hear i ng.    

¶31 The r ef er ee emphasi zes t hat  t he evi dent i ar y hear i ng 

l ast ed t en days and pr oduced t housands of  pages of  exhi bi t s and 

over  2, 000 pages of  t r anscr i pt .   The r ef er ee i mpl i es t hat  t hi s 

was excessi ve,  but  does not  expl i c i t l y  make a f i ndi ng t o t hat  

ef f ect .   The OLR st aunchl y def ends t he need f or  " met i cul ous"  

r ecr eat i on of  t he f i nanci al  r ecor ds and t est i mony about  t he 

Gol ubas'  f i nanci al  t r ansact i ons.    

¶32 The r ef er ee emphasi zes t hat  he l i s t ened car ef ul l y t o 

al l  of  t he t est i mony,  r ead many of  t he exhi bi t s,  r e- r ead t he 

t r anscr i pt  and hi s not es of  t he hear i ng,  and r ev i ewed al l  of  t he 

br i ef s submi t t ed by t he par t i es.  

¶33 Ul t i mat el y,  t he r ef er ee f ound t hat  At t or ney Gol uba 

di scover ed The Sal vat i on Ar my had not  been pai d af t er  t he 

Januar y 19,  2007 hear i ng bef or e Judge Dyer ,  and r eal i zed,  f or  

t he f i r st  t i me,  t hat  Jani ce Gol uba had mi sappr opr i at ed t he 

$30, 000 bequest  t o The Sal vat i on Ar my.    

¶34 The r ef er ee was not  per suaded by t he OLR' s t heor y t hat  

At t or ney Gol uba t hen pr eyed on R. L.   The r ef er ee not ed t hat  t he 

OLR had i mpl i ed R. L.  was " conf used,  f r agi l e,  of  weak mi nd and of  

even weaker  heal t h. "   The r ef er ee st at es he " f ound j ust  t he 

cont r ar y" :   

 I  f ound [ R. L. ]  t o be char mi ng,  i nt el l i gent  and 
wi t h a r emar kabl y good memor y.   She was 87 year s ol d 
when she t est i f i ed and,  l i ke a l ot  of  peopl e t hat  age,  
she wasn' t  as spr y as she used t o be.   She f el t  l ess 
compet ent  t han t he act ual  i mpr essi on she gave.   A l ot  
of  peopl e,  at t or ney[ s] ,  chi l dr en,  gr andchi l dr en,  and 
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ot her s have wor ked wi t h and t al ked t o her ,  but  when 
she was t est i f y i ng,  by her sel f  at  t he hear i ng,  I  f ound 
her  r emar kabl y l uci d,  i nt el l i gent ,  conf i dent ,  and wi t h 
a good r ecal l  of  event s.   Al t hough her  compl ai nt  and 
af f i davi t s wer e somewhat  cont r ar y t o t he t est i mony she 
gave,  I  der i ved al most  al l  of  my concl usi ons f r om her  
l i ve t est i mony.  I  was t hen abl e t o v i ew and j udge her  
cr edi bi l i t y  t he best .  

The r ef er ee " f ound no evi dence .  .  .  t hat  [ At t or ney]  Gol uba 

pr eyed upon [ R. L. ] . "   

¶35 The r ef er ee acknowl edges t hat  t he OLR pr oduced a 

det ai l ed spr eadsheet  of  each check t hat  went  i n and out  of  

At t or ney Gol uba' s busi ness and t r ust  account s.   Thi s spr eadsheet  

shows t hat  i n 2004 t he busi ness account  was const ant l y over dr awn 

and was kept  al i ve onl y wi t h t he mi sappr opr i at ed f unds.   

¶36 The r ef er ee not es,  however ,  t hat  At t or ney Gol uba does 

not  di sput e any of  t hi s.   At t or ney Gol uba does not  di sput e t hat  

The Sal vat i on Ar my never  r ecei ved i t s check or  t hat  t he money 

was mi sappr opr i at ed f r om hi s t r ust  account .   He al so agr ees t hat  

most ,  i f  not  al l ,  of  t he money was used t o pay per sonal  expenses 

of  t he Gol uba househol d.   I ndeed,  t he r ef er ee not ed t hat  " [ a] s 

f ar  as I  can t el l ,  he has admi t t ed t hi s f r om t he begi nni ng. "  

¶37 However ,  t he r ef er ee expl i c i t l y  f ound t hat  At t or ney 

Gol uba was not  awar e of  t he ongoi ng mi sappr opr i at i on of  f unds.   

The r ef er ee r eached t hi s f i ndi ng based on r ecor d evi dence and 

t est i mony of  t he peopl e i nvol ved.   He f ound t hat  " i t  [ was]  

absol ut el y c l ear  who r an t he det ai l s and t he busi ness of  t he 

Gol uba Law Of f i ce.   I t  was Jani ce Gol uba.   [ At t or ney Gol uba]  

t r ust ed her  i mpl i c i t l y  and gave her  r esponsi bi l i t y  t o handl e 

most  of  t he af f ai r s of  t he of f i ce. "   The r ef er ee f ound and t he 
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r ecor d suppor t s hi s f i ndi ng t hat  At t or ney Gol uba exper i enced 

heal t h pr obl ems unr el at ed t o t hi s case and was not  abl e t o 

f unct i on as ef f i c i ent l y as he had i n t he past .   As a r esul t ,  

Jani ce Gol uba assumed ext ensi ve r esponsi bi l i t y  f or  t he of f i ce 

i ncl udi ng keepi ng At t or ney Gol uba' s cal endar ,  maki ng hi s 

appoi nt ment s,  dr af t i ng hi s l et t er s,  maki ng hi s  phone cal l s,  

pi cki ng up t he mai l ,  t aki ng messages,  handl i ng al l  t he bi l l i ng 

and r ecei pt s,  and maki ng al l  of  t he payment s.   The r ef er ee 

st at ed,  " I n shor t ,  ot her  t han pr act i c i ng l aw,  she di d ever yt hi ng 

el se i n t he Gol uba Law Of f i ce.   [ At t or ney Gol uba]  t r ust ed her  

i mpl i c i t l y  and,  t o t he best  of  hi s knowl edge,  she had never  

br eached t hat  t r ust . "  

¶38 The r ef er ee al so made f i ndi ngs r el at i ng t o t he 

r el at i onshi p bet ween t he Gol ubas and R. L. ,  f i ndi ng t hat  " [ o] ver  

t he year s [ R. L. ]  gave subst ant i al  sums of  money t o her  

son .  .  .  and al so t o her  daught er ,  Jani ce [ Gol uba] . "   

¶39 The r ef er ee expl i c i t l y  asked t he quest i on whet her  

At t or ney Gol uba knew Jani ce Gol uba had t aken t he $30, 000 bequest  

and,  based on t he evi dence f r om t he hear i ng,  f ound t hat  he di d 

not .    

¶40 The r ef er ee r ej ect ed t he OLR' s t heor y t hat  At t or ney 

Gol uba decei ved and i nt i mi dat ed R. L.  i nt o pr oduci ng t he 

addi t i onal  $30, 000 used t o r ei mbur se The Sal vat i on Ar my.   The 

r ef er ee acknowl edged R. L.  st at ed t hat  happened i n bot h her  

gr i evance and i n an af f i davi t  s i gned by her ,  but  t he r ef er ee 

not ed t hat  she di d not  pr epar e ei t her  document ;  t hey wer e 

pr epar ed by an at t or ney who r epr esent ed R. L.  dur i ng a per i od of  
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t i me she was est r anged f r om t he Gol ubas.   The r ef er ee 

speci f i cal l y st at ed:  

When I  had t he oppor t uni t y t o see and hear  [ R. L. ]  i n 
per son,  obser ve her  demeanor ,  her  r ecol l ect i on and 
cr edi bi l i t y ,  t her e i s har dl y any doubt  i n my mi nd t hat  
[ R. L. ]  was not  i nt i mi dat ed,  mi s l ed or  f r i ght ened.   I  
bel i eve she was concer ned f or  her  daught er ,  as she had 
been many t i mes i n t he past ,  and she si mpl y asked what  
she coul d do t o hel p out  her  daught er .   She t est i f i ed 
qui t e f or t hr i ght l y t hat  she wr ot e t he check 
vol unt ar i l y ,  not  because she was t hr eat ened or  mi sl ed,  
but  because she want ed t o hel p her  daught er .   Davi d 
Gol uba accept ed t he check,  put  i t  i n hi s  Tr ust  
Account ,  and pai d of f  The Sal vat i on Ar my.  

Thus,  wi t h r espect  t o Count  2 t he r ef er ee st at ed,  " I  do not  f i nd 

t hat  [ At t or ney]  Gol uba engaged i n any i nt i mi dat i on or  

mi sr epr esent at i on wi t h r espect  t o [ R. L. ] ,  and I  do not  bel i eve 

OLR has pr oven t hat  by c l ear ,  sat i sf act or y and convi nci ng 

evi dence. "  

¶41 Af t er  det ai l i ng hi s f act ual  f i ndi ngs t he r ef er ee 

concl uded t hat  t he OLR had pr oved by c l ear ,  sat i sf act or y,  and 

convi nci ng evi dence,  t hat  At t or ney Gol uba vi ol at ed 

SCR 20: 1. 15( b) ( 1)  f or  hi s f ai l ur e t o hol d i n t r ust  $30, 000 f r om 

t he W. S.  Est at e whi ch was pr oper l y t he pr oper t y of  The Sal vat i on 

Ar my ( Count  1) .    

¶42 The r ef er ee concl uded t hat  t he OLR f ai l ed t o pr ove,  by 

evi dence whi ch i s c l ear ,  sat i s f act or y,  and convi nci ng,  t hat  

At t or ney Gol uba engaged i n mi sr epr esent at i ons or  i nt i mi dat i on 

t owar d R. L.  concer ni ng her  r esponsi bi l i t y  f or  payi ng t he 

$30, 000,  and t her ef or e had not  pr oven t hat  At t or ney Gol uba 

vi ol at ed SCR 20: 8. 4( c)  ( Count  2) .  
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¶43 The r ef er ee al so concl uded t hat  t he OLR pr oved by 

c l ear ,  sat i sf act or y,  and convi nci ng evi dence t hat  At t or ney 

Gol uba made at  l east  t wo st at ement s t o t he pr obat e cour t  of  

Out agami e Count y,  Wi sconsi n,  whi ch wer e mi sr epr esent at i ons and 

t her eby const i t ut ed a v i ol at i on of  SCR 20: 8. 4( c)  ( Count s 1 and 

2) .   

¶44 The OLR appeal s sever al  aspect s of  t he r ef er ee' s 

r epor t  and speci f i cal l y di sput es t he appr opr i at e di sci pl i ne and 

ur ges i mposi t i on of  f ul l  cost s.  

¶45 Wi t h r espect  t o t he al l egat i ons i n Count  1,  t he 

r ef er ee concl uded t hat  At t or ney Gol uba vi ol at ed 

SCR 20: 1. 15( b) ( 1)  by f ai l i ng t o hol d pr oper t y i n t r ust ,  st at i ng 

" i ndi sput abl y,  [ s i nce]  t he $30, 000. 00 was not  hel d i n t r ust  and 

t he Rul e r equi r es a l awyer  t o do so,  t her e i s a v i ol at i on of  

t hi s Rul e. "   The f act s of  r ecor d suppor t  t hi s concl usi on,  and we 

adopt  i t .  

¶46 Count  1 al so al l eges t hat  At t or ney Gol uba engaged i n 

mi sr epr esent at i on i n v i ol at i on of  SCR 20: 8. 4( c) .    

¶47 The r ef er ee f ound t hat  At t or ney Gol uba engaged i n 

mi sr epr esent at i on by f i l i ng a f i nal  account  wi t h t he pr obat e 

cour t  r epr esent i ng t hat  The Sal vat i on Ar my had been pai d 

$30, 000,  and by st at i ng t o t he cour t  on Januar y 19,  2007,  t hat  

The Sal vat i on Ar my had been pai d and t hat  he had a cancel l ed 

check.   The r ef er ee t hus concl uded t hat  At t or ney Gol uba vi ol at ed 

SCR 20: 8. 4( c)  ( " I  f i nd t hat  At t or ney Gol uba,  by f i l i ng a Fi nal  

Account  wi t h t he Pr obat e Cour t ,  r epr esent i ng t hat  The Sal vat i on 

Ar my had been pai d $30, 000. 00;  and by st at i ng t o t he Cour t  on 



No.  2010AP1348- D   

 

17 
 

Januar y 19,  2007 t hat  The Sal vat i on Ar my had been pai d and t hat  

he had a cancel l ed check,  engaged i n mi sr epr esent at i ons and 

t her ef or e v i ol at ed t hat  Rul e. " )  

¶48 Thi s concl usi on depends on t he def i ni t i on of  

mi sr epr esent at i on used by t he r ef er ee.   The r ef er ee st at es t hat  

t he t er ms " di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on 

.  .  .  ar e not  gener al l y def i ned. "   The r ef er ee t hen uses a 

def i ni t i on of  mi sr epr esent at i on f r om Fi r st  Nat ' l  Bank & Tr ust  

Co.  of  Raci ne v.  Not t e,  97 Wi s.  2d 207,  293 N. W. 2d 530 ( 1980) .   

That  case i nvol ved a c l ai m of  f r audul ent  r epr esent at i on by a 

l ender  i n a cont r act  negot i at i on.   The cour t ,  consi der i ng 

whet her  a cont r act  can be voi ded f or  mut ual  mi st ake of  f act ,  

st at ed " [ a]  mi sr epr esent at i on i s an asser t i on t hat  does not  

accor d wi t h f act s as t hey exi st . "   I d.  at  222.   The Not t e cour t  

t hen st at ed t hat  l i abi l i t y  may be i mposed even when a 

mi sr epr esent at i on was i nnocent ,  i . e. ,  t he per son l acked act ual  

knowl edge t hey wer e maki ng a f act ual  mi sr epr esent at i on.   

However ,  t he def i ni t i on of  mi sr epr esent at i on st at ed i n Not t e 

does not  appl y t o l awyer  di sci pl i nar y cases.    

¶49 The Wi sconsi n Rul es of  Pr of essi onal  Conduct  f or  

At t or neys,  SCR Chapt er  20,  def i nes " mi sr epr esent at i on"  as 

f ol l ows:   

 " Mi sr epr esent at i on"  denot es communi cat i on of  an 
unt r ut h,  ei t her  knowi ngl y or  wi t h r eckl ess di sr egar d,  
whet her  by st at ement  or  omi ssi on,  whi ch i f  accept ed 
woul d l ead anot her  t o bel i eve a condi t i on exi st s t hat  
does not  act ual l y exi st .  

SCR 20: 1. 0( h) .    
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¶50 Mi sr epr esent at i on under  t he Wi sconsi n et hi cs r ul es 

r equi r es communi cat i on of  an unt r ut h,  ei t her  knowi ngl y or  wi t h 

r eckl ess di sr egar d f or  t r ut h.   Whet her  t he communi cat i on was 

made knowi ngl y or  wi t h r eckl ess di sr egar d f or  t he t r ut h may be 

i nf er r ed f r om ci r cumst ances.   See SCR 20: 1. 0( g)  ( a per son' s 

knowl edge may be i nf er r ed f r om ci r cumst ance) .  

¶51 Her e,  t he r ef er ee deci s i vel y f ound t hat  Jani ce Gol uba 

mi sappr opr i at ed t he f unds10 and t hat  At t or ney Gol uba l acked 

knowl edge of  t he mi sappr opr i at i on of  f unds unt i l  af t er  t he cour t  

hear i ng.   The r ef er ee' s r epor t  cont ai ns t he f ol l owi ng f act ual  

f i ndi ngs made i n connect i on wi t h t hi s i ssue:    

•  " Fr om May,  2004 t hr ough Oct ober ,  2004 Jani ce Gol uba 
wi t hdr ew money f r om t he Tr ust  Account  t o pay 
per sonal  and f ami l y expenses.   Davi d Gol uba was 
unawar e of  t hese wi t hdr awal s at  t he t i me t hey wer e 
made"  ( emphasi s added) .   

•  " Jani ce Gol uba di d not  put  i n t he appr opr i at e 
f i l es,  and di d not  gi ve t o her  husband,  much i f  not  
al l  of  t he cor r espondence f r om The Sal vat i on Ar my 
or  t hei r  at t or ney per t ai ni ng t o t he [ W. S. ]  Est at e.   
Li kewi se Mr s.  Gol uba di d not  advi se At t or ney Gol uba 
of  t el ephone cal l s r ecei ved f r om Mar i s or  The 
Sal vat i on Ar my,  concer ni ng The Sal vat i on Ar my' s 
bequest  f r om t he [ W. S. ]  Est at e"  ( emphasi s added) .   

•  " At t or ney Mar i s  agai n wr ot e t o Gol uba on 
Oct ober  13,  2006,  aski ng agai n f or  a copy of  t he 
back of  t he check.   At t or ney Gol uba di d not  see and 
di d not  r espond t o t hat  l et t er "  ( emphasi s added) .   

I n nar r at i ve t he r ef er ee st at ed:    

•  " When one r eads t he t r anscr i pt  of  t hat  hear i ng,  one 
i s l ef t  wi t h t he c l ear  i mpr essi on t hat  Gol uba 

                                                 
10 The r ef er ee st at es t hat  " i t  i s  concl uded t hat  Jani ce 

Gol uba unl awf ul l y mi sappr opr i at ed t he $30, 000. 00. "  
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bel i eved he had a cancel l ed check.   He cl ai ms when 
he went  t o l ook t hr ough t he r ecor ds,  [ he]  coul d 
f i nd not hi ng.   He t hen conf r ont ed hi s wi f e,  and 
l ear ned f or  t he f i r st  t i me,  he says,  t hat  she had 
mi sappr opr i at ed t he $30, 000. 00.   Qui t e honest l y,  
t hat  has t he r i ng of  t r ut h t o i t "  ( emphasi s added) .  

•  " I n f act ,  t her e i s no evi dence anywher e i n t he 
r ecor d t hat  Gol uba act ual l y knew t he 
mi sappr opr i at i ons wer e t aki ng pl ace unt i l  
i mmedi at el y af t er  t he conf er ence wi t h Judge Dyer  on 
Januar y 19,  2007"  ( emphasi s added) .  

•  " I t  seems qui t e c l ear  t o me,  based upon al l  of  t he 
t est i mony I  hear d,  t hat  Gol uba' s wi f e under t ook t he 
mi sappr opr i at i on;  hi d per t i nent  i nf or mat i on about  
t he [ W. S. ]  f i l e f r om Gol uba,  i ncl udi ng al l  r equest s  
f or  i nf or mat i on f r om The Sal vat i on Ar my;  and never  
advi sed Gol uba of  what  document at i on was needed t o 
c l ose t he pr obat e f i l e. "    

•  " I  don' t  bel i eve he woul d have bol dl y t ol d Judge 
Dyer  t hat  he had a copy of  a cancel l ed check,  nor  
woul d he have f i l ed a Fi nal  Account  wi t h t he 
Pr obat e Cour t  cer t i f y i ng t hat  The Sal vat i on Ar my 
had been pai d,  wi t hout  honest l y bel i evi ng t hose t wo 
st at ement s wer e t r ue"  ( emphasi s added) .  

¶52 The OLR does not  addr ess t he def i ni t i on of  

mi sr epr esent at i on used by t he r ef er ee.   The OLR f ocuses i t s 

ar gument  on i t s asser t i on t hat  t he r ecor d evi dence demonst r at es 

t hat  At t or ney Gol uba knew of  t he mi sappr opr i at i on such t hat  t he 

r ef er ee' s f act ual  f i ndi ngs t o t he cont r ar y ar e c l ear l y 

er r oneous.    

¶53 The OLR ar gues,  vehement l y,  t hat  t he " r ecor d pr oves 

Gol uba knew of  t he mi sappr opr i at i on of  $30, 000 of  [ W. S. ]  Est at e 

f unds whi ch Gol uba had deposi t ed t o hi s t r ust  account . "   The OLR 

poi nt s t o t he f ol l owi ng f act s of  r ecor d t o suppor t  t hi s  

asser t i on:   
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• At t or ney Gol uba r equest ed R. L.  pl ace $424, 156. 69 i nt o 

hi s t r ust  account .   

• At t or ney Gol uba cl ai ms t o have l ost ,  mi spl aced,  or  

can' t  f i nd essent i al l y  al l  of  hi s t r ust  account  r ecor ds and 

busi ness r ecor ds f or  a t i me per i od f r om 2002 t o Febr uar y 2,  

2007.  

• Ther e was no cancel l ed check pai d t o The Sal vat i on 

Ar my f r om May 2004 unt i l  Febr uar y 2007.  

• I n l ess t han f i ve mont hs,  At t or ney Gol uba had an 

i nf l ux of  $30, 000 i nt o hi s per sonal  bank account .  

• At t or ney Gol uba si gned some of  t he t r ust  checks at  t he 

t i me of  conver si on.  

• At t or ney Gol uba admi t s he knew dur i ng 2004 t hat  he was 

havi ng a bad year  f i nanci al l y,  wi t h i nsuf f i c i ent  cash f l ow t o 

suppor t  hi msel f ,  hi s f ami l y,  and hi s home.   

• Jani ce Gol uba r epeat edl y i nvoked t he Fi f t h Amendment  

as t o t hef t  of  t he $30, 000 of  t r ust  f unds.  

• At t or ney Gol uba t est i f i ed t hat  he pr epar ed t he f eder al  

and st at e t ax r et ur ns f or  t he busi ness and f eder al  and st at e 

j oi nt  i ncome t ax r et ur ns.   A r evi ew of  t he 2001- 2007 r et ur ns 

shows t hat  At t or ney Gol uba woul d have had t o r evi ew al l  r ecor ds 

of  i ncome and expense,  i ncl udi ng bank st at ement s f or  bot h t he 

busi ness and t he per sonal  j oi nt  i ncome,  t o pr epar e an accur at e 

t ax r et ur n.  

¶54 I n maki ng t hese ar gument s,  t he OLR al so def ends i t s 

deci s i on t o cr eat e a " met i cul ous"  and " f ul l  r ecor d"  by 

" t r aci ng .  .  .  Gol uba' s use of  hi s t r ust  account . "   And,  t he 
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r ecor d does cont ai n " copi ous dat a"  and " [ s] ummar i es as t o 

cont act s bet ween t he pr obat e di v i s i on,  t he j udge,  t he banks t o 

Gol uba,  [ The]  Sal vat i on Ar my,  At t or ney Mar i s,  and ot her s. "    

¶55 We r eadi l y acknowl edge t hat  c i r cumst ant i al  evi dence 

may suppor t  a f i ndi ng of  mi sr epr esent at i on.   See,  e. g. ,  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Mar ks,  2003 WI  114,  265 

Wi s.  2d 1,  665 N. W. 2d 836.   Her e,  however ,  t he r ef er ee 

consi der ed t he ext ensi ve document ar y and t est i moni al  evi dence 

and f ound t hat  At t or ney Gol uba di d not  know hi s wi f e had 

mi sappr opr i at ed t he money.   I n maki ng t hi s f i ndi ng,  t he r ef er ee 

r ef er enced and consi der ed t he document ar y evi dence;  i t  cannot  be 

sai d t hat  t he r ef er ee di d not  consi der  t he vol umi nous r ecor d 

pr epar ed by t he OLR.    

¶56 The OLR f ocuses on t he r ef er ee' s st at ement  t hat  

At t or ney Gol uba di d not  s i gn any of  t he checks dr awi ng 

mi sappr opr i at ed moni es f r om t he t r ust  account ,  cont endi ng t hi s 

i s c l ear l y er r oneous.   The OLR poi nt s out  t hat  t he r ecor d 

i ndi cat es he di d,  i ndeed,  endor se some of  t hese checks. 11   

                                                 
11 The r ef er ee s t at ed t hat  " [ a] l t hough each of  t he 

mi sappr opr i at ed checks f r om t he Tr ust  Account  was wr i t t en i n hi s 
name,  none of  t he endor sement s on t he checks appear  t o bear  hi s 
s i gnat ur e. "   The OLR not es t hat  At t or ney Gol uba admi t t ed i n hi s 
deposi t i on t hat  hi s s i gnat ur e was on t r ust  account  checks dat ed 
i n 2004,  wi t h mi sappr opr i at ed t r ust  f unds occur r i ng at  t he t i me 
he endor sed checks dur i ng 2004.   Speci f i cal l y ,  i t  appear s he 
endor sed check no.  1702 f or  $3, 500;  check no.  1724 f or  
$4, 454. 86;  check no.  1003,  Est at e of  W. S.  s i gned by R. L.  i n t he 
amount  of  $4, 300;  possi bl y a cashi er ' s check f or  appr oxi mat el y  
$2, 900;  and check no.  1827,  whi ch appear ed t o be f or  $1, 300 
al t hough At t or ney Gol uba t est i f i ed i t  was not  hi s s i gnat ur e on 
t hat  check.  



No.  2010AP1348- D   

 

22 
 

¶57 The r ef er ee not ed,  however ,  t hat  t he checks had been 

subpoenaed f r om t he bank and wer e " poor "  phot ocopi es at  best .   

The r ef er ee not es t hat  At t or ney Gol uba t est i f i ed he di d not  

t hi nk i t  was act ual l y hi s s i gnat ur e on t hese checks.   The 

r ef er ee di d not  expl i c i t l y  f i nd t hat  Jani ce Gol uba si gned her  

husband' s name,  but  st at es,  " [ i ] t  woul d appear  t hat  t he checks 

wer e wr i t t en by hi s wi f e,  made payabl e t o Gol uba,  and t hen 

endor sed by hi s wi f e. "   

¶58 Even i f  t he r ef er ee' s f i ndi ng t hat  At t or ney Gol uba di d 

not  endor se some of  t hese checks i s er r or ,  i t  does not  make t he 

r ef er ee' s f i ndi ng r egar di ng At t or ney Gol uba' s knowl edge of  t he 

mi sappr opr i at i on c l ear l y er r oneous.   Consi der i ng t he pr oper  

st andar d of  mi sr epr esent at i on appl i cabl e i n di sci pl i nar y cases,  

t oget her  wi t h t he r ef er ee' s c l ear  f act ual  f i ndi ngs,  we accept  

t he r ef er ee' s f act ual  f i ndi ngs,  but  r ej ect  t he concl usi on t hat  

At t or ney Gol uba vi ol at ed SCR 20: 8. 4( c)  as al l eged i n Count  1 

because t he r ef er ee f ound At t or ney Gol uba l acked act ual  

knowl edge of  t he mi sappr opr i at i on when he made t he 

r epr esent at i ons at  i ssue t o t he cour t .  

¶59 Thus,  we agr ee wi t h t he r ef er ee' s concl usi ons t hat  

At t or ney Gol uba vi ol at ed SCR 20: 1. 15( b) ( 1)  as al l eged i n Count  

1;  Count  2 shoul d be di smi ssed because t he OLR f ai l ed t o 

demonst r at e At t or ney Gol uba vi ol at ed SCR 20: 8. 4( c)  r egar di ng hi s  

i nt er act i ons wi t h R. L. ;  At t or ney Gol uba vi ol at ed SCRs 22. 03( 2)  

and 22. 03( 6) ,  enf or ceabl e v i a SCR 20: 8. 4( h) ,  by f ai l i ng t o 

cooper at e i n t he i nvest i gat i on of  t he W. S.  Est at e mat t er ,  as 

al l eged i n Count  3;  At t or ney Gol uba vi ol at ed SCR 20: 1. 3 when he 
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engaged i n pr act i ce r ef l ect i ng a l ack of  di l i gence i n t he S. R.  

mat t er  as al l eged i n Count  4;  At t or ney Gol uba vi ol at ed SCR 

20: 1. 4( a) ( 4)  when he f ai l ed t o communi cat e i n t he S. R.  mat t er  as 

al l eged i n Count  5;  t he al l egat i on i n Count  6 shoul d be 

di smi ssed because t he OLR di d not  pr ove t hat  At t or ney Gol uba 

f ai l ed t o r et ur n c l i ent  pr oper t y i n t he S. R.  mat t er ;  and 

At t or ney Gol uba vi ol at ed SCR 22. 03( 2) ,  enf or ceabl e v i a SCR 

20: 8. 4( h) ,  when he f ai l ed t o cooper at e i n t he OLR' s 

i nvest i gat i on r egar di ng t he S. R.  mat t er  as al l eged i n Count  7.   

We al so di smi ss t he mi sr epr esent at i on c l ai m al l eged i n Count  1.  

¶60 We consi der  t he appr opr i at e di sci pl i ne f or  At t or ney 

Gol uba' s mi sconduct .   The r ef er ee r ecommended r est i t ut i on as 

f ol l ows:   $145 t o c l i ent  S. R.  f or  f ees i ncur r ed when At t or ney 

Gol uba f ai l ed t o compl et e t he t r ansf er  of  her  vehi c l e t i t l es;  

$30, 000 t o r ei mbur se t he Fund f or  moni es pai d t o R. L. ;  and 

$2, 655 i n l egal  f ees i ncur r ed by The Sal vat i on Ar my t o r ecover  

t hei r  bequest .   No par t y has obj ect ed t o t hese r ecommendat i ons,  

t hey seem whol l y r easonabl e,  and we accept  t hem.    

¶61 The r ef er ee al so r ecommends t hat  At t or ney Gol uba,  

pr i or  t o r ei nst at ement ,  t ake a t r ust  account  management  semi nar  

wi t hi n one year ,  successf ul l y compl et e i t s r equi r ement s,  and 

f ur ni sh quar t er l y r epor t s t o t he OLR of  act i v i t i es i n hi s t r ust  

account  f or  a per i od of  t wo year s af t er  r esumi ng pr act i ce,  

i ncl udi ng f ur ni shi ng any and al l  t r ust ,  f i duci ar y and/ or  

busi ness account  r ecor ds r equest ed by t he OLR.   No par t y has 

obj ect ed t o t hese r ecommendat i ons,  t hey seem whol l y r easonabl e,  

and we accept  t hem.    
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¶62 We r ej ect  t he OLR' s r equest  f or  r evocat i on.   At t or ney 

Gol uba has,  i ndeed,  commi t t ed ser i ous mi sconduct  t hat  war r ant s 

suspensi on of  hi s l i cense.   However ,  t he r ef er ee deci s i vel y 

r ej ect ed t he OLR' s asser t i on t hat  At t or ney Gol uba had ongoi ng 

knowl edge of  t he mi sappr opr i at i on of  f unds or  t hat  he 

mani pul at ed R. L.  i nt o wr i t i ng hi m a check t o cover  t hat  

mi sappr opr i at i on.   Upon l ear ni ng of  t he mi sappr opr i at i on,  

At t or ney Gol uba pr ompt l y t ook st eps t o ensur e The Sal vat i on Ar my 

was pai d.   Hi s mot her - i n- l aw,  R. L. ,  has di savowed any cl ai m t hat  

she was mani pul at ed i nt o payi ng At t or ney Gol uba.   Accor di ngl y,  

t he most  ser i ous et hi cal  char ges agai nst  At t or ney Gol uba f ai l .   

¶63 We have consi der ed t he deci s i ons c i t ed by t he OLR 

concer ni ng t r ust  account  mi sappr opr i at i on by at t or neys.   See,  

e. g. ,  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Gedl en,  2007 WI  

121,  305 Wi s.  2d 34,  739 N. W. 2d 274;  I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  Sheehan,  2007 WI  3,  298 Wi s.  2d 317,  725 

N. W. 2d 627;  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Ham,  2006 WI  

30,  289 Wi s.  2d 359,  711 N. W. 2d 649;  and I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  O' Byr ne,  2002 WI  123,  257 Wi s.  2d 8,  653 

N. W. 2d 111.    

¶64 As t he r ef er ee obser ved,  however ,  i n t hese cases t he 

at t or neys knowi ngl y commi t t ed t he mi sappr opr i at i on.   We r espect ,  

as we must ,  t he r ef er ee' s r easoned deci s i on t o r el y on hi s 

cr edi bi l i t y  det er mi nat i ons over  t he r ecor d evi dence submi t t ed by 

t he OLR.    

¶65 We consi der  t he cases ci t ed by t he r ef er ee mor e 

hel pf ul  i n ascer t ai ni ng t he appr opr i at e di sci pl i ne.   See,  e. g. ,  
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I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Br andt ,  2009 WI  43,  317 

Wi s.  2d 266,  766 N. W. 2d 194 ( i mposi ng publ i c r epr i mand on 

at t or ney whose l egal  secr et ar y embezzl ed money f r om sever al  of  

t he at t or ney' s account s,  i ncl udi ng hi s t r ust  account ,  not i ng t he 

at t or ney admi t t ed t hat  he f ai l ed t o make r easonabl e ef f or t s t o 

ensur e t hat  hi s secr et ar y ' s conduct  was compat i bl e wi t h t he 

obl i gat i ons of  at t or neys as r equi r ed by SCR 20: 5. 3) ;  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Guent her ,  2005 WI  133,  285 

Wi s.  2d 587,  700 N. W. 2d 260 ( i mposi ng si x- mont h suspensi on on 

at t or ney who vi ol at ed t r ust  account  r ul es because of  hi s f ai l ur e 

t o keep appr opr i at e t r ust  account  r ecor ds) ;  I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  Usow,  214 Wi s.  2d 596,  571 N. W. 2d 162 ( 1997)  

( i mposi ng a s i x- mont h suspensi on on an at t or ney char ged wi t h 

mi sr epr esent at i on and t r ust  account  v i ol at i ons t hat  wer e f ound 

t o be commi t t ed wi t hout  i nt ent  and due t o a f ai l ur e t o pr oper l y 

super vi se hi s of f i ce st af f ) .   

¶66 At t or ney Gol uba' s f ai l ur e t o pay at t ent i on t o hi s 

t r ust  account  and f i nanci al  s i t uat i on was ser i ous.   He f ai l ed t o 

adequat el y super vi se hi s of f i ce and hi s l ack of  over si ght  

f aci l i t at ed a mi sappr opr i at i on of  $30, 000 f r om a char i t abl e 

or gani zat i on.   We agr ee wi t h t he r ef er ee t hat  a s i x- mont h 

suspensi on i s appr opr i at e di sci pl i ne,  and we not e t hat  a 

suspensi on of  t hi s l engt h wi l l  r equi r e hi m t o under go a f or mal  

r ei nst at ement  pr oceedi ng bef or e he wi l l  be el i gi bl e t o pr act i ce 

l aw agai n.  

¶67 We t ur n next  t o t he i ssue of  cost s.   The OLR seeks 

f ul l  cost s whi ch t ot al  $45, 676. 36 as of  Jul y 9,  2012.   At t or ney 
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Gol uba f i l ed a t i mel y obj ect i on r equest i ng a r educt i on i n t he 

cost s.  

¶68 Assessment  of  cost s i n OLR mat t er s i s gover ned by 

SCR 22. 24( 1m) .   Our  gener al  pol i cy i s t hat  upon a f i ndi ng of  

mi sconduct  i t  i s  appr opr i at e t o i mpose al l  cost s ,  i ncl udi ng t he 

expenses of  counsel  f or  t he OLR,  upon t he r espondent .   I n cases 

i nvol v i ng ext r aor di nar y c i r cumst ances t he cour t  may,  i n t he 

exer ci se of  i t s  di scr et i on,  r educe t he amount  of  cost s upon a  

r espondent .   SCR 22. 24( 1m) .   I n maki ng t hi s det er mi nat i on we 

consi der  t he submi ssi ons of  t he par t i es and al l  of  t he f ol l owi ng 

f act or s:  

 ( a)  The number  of  count s char ged,  cont est ed,  and 
pr oven.  

 ( b)  The nat ur e of  t he mi sconduct .  

 ( c)  The l evel  of  di sci pl i ne sought  by t he 
par t i es and r ecommended by t he r ef er ee.  

 ( d)  The r espondent ' s cooper at i on wi t h t he 
di sci pl i nar y pr ocess.  

 ( e)  Pr i or  di sci pl i ne,  i f  any.  

 ( f )  Ot her  r el evant  c i r cumst ances.  

SCR 22. 24( 1m) ( a) - ( f ) .  

¶69 We concl ude,  af t er  car ef ul  consi der at i on,  t hat  t her e 

ar e aspect s of  t hi s l i t i gat i on t hat  war r ant  r educt i on of  cost s.   

The compl ai nt  al l eged seven count s of  mi sconduct  ( encompassi ng 

ei ght  pot ent i al  r ul e v i ol at i ons)  and sought  r evocat i on of  

At t or ney Gol uba' s l i cense t o pr act i ce l aw.   The r ef er ee 

ul t i mat el y concl uded,  and we agr ee,  t hat  At t or ney Gol uba 



No.  2010AP1348- D   

 

27 
 

commi t t ed f i ve of  t he ei ght  char ged et hi cal  v i ol at i ons r esul t i ng 

i n a s i x- mont h suspensi on.  

¶70 The r ef er ee expl i c i t l y  not ed t hat  t he mi sconduct  

per t ai ni ng t o S. R.  war r ant ed a r epr i mand.   At t or ney Gol uba was 

exoner at ed on t he most  ser i ous al l egat i ons i nvol v i ng f r aud,  

decei t ,  or  mi sr epr esent at i on.   At t or ney Gol uba has pr act i ced l aw 

f or  over  20 year s wi t h no pr i or  di sci pl i nar y hi st or y.   See 

SCR 22. 24( 1m) ( c) .    

¶71 Admi t t edl y,  At t or ney Gol uba f ai l ed t o cooper at e wi t h 

t he OLR ear l y i n t he i nvest i gat i on;  however ,  i t  appear s he was 

cooper at i ve dur i ng t he pr oceedi ngs bef or e t he r ef er ee.    

¶72 Our  r evi ew of  t he cost s i ncur r ed i n t hi s pr oceedi ng 

i ndi cat es t hat  most  of  t he cost s ar e counsel ,  r ef er ee,  and cour t  

r epor t er  f ees r ef l ect i ng t he l engt h of  t he evi dent i ar y 

pr oceedi ng,  i ncl udi ng pr oduct i on of  vol umi nous banki ng r ecor ds.   

At t or ney Gol uba ar gues t hat  most  of  t hese cost s wer e i ncur r ed i n 

t he OLR' s unsuccessf ul  at t empt  t o pr ove he had ongoi ng knowl edge 

and i nvol vement  i n t he mi sappr opr i at i on of  f unds.   He quest i ons 

t he f ai r ness of  t hi s when he admi t t ed t he mi sappr opr i at i on 

occur r ed f r om t he begi nni ng and was ul t i mat el y exoner at ed by t he 

r ef er ee on t he quest i on of  hi s knowi ng i nvol vement  i n t he 

mi sappr opr i at i on.    

¶73 On bal ance we agr ee wi t h At t or ney Gol uba.   Al t hough we 

do not  r educe cost s based sol el y on t he f act  t hat  a l awyer  

pr evai l ed on cer t ai n char ges,  her e,  t he OLR opt ed t o engage i n a 

t hor ough,  t i me- consumi ng,  and ul t i mat el y ver y expensi ve endeavor  

t o convi nce t he r ef er ee of  At t or ney Gol uba' s ongoi ng knowl edge 
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of  and i nvol vement  wi t h t he mi sappr opr i at i on of  c l i ent  f unds.   

Thi s ef f or t  was unsuccessf ul .   The r ef er ee f ound:  

[ T] her e i s absol ut el y no evi dence t hat  Gol uba or der ed 
t he mi sappr opr i at i on of  f unds.   Ther e i s onl y 
i nf er ent i al  evi dence ( and cer t ai nl y not  evi dence t hat  
r i ses t o t he st andar d of  c l ear ,  sat i sf act or y and 
convi nci ng)  t hat  Gol uba knew t he conduct  was goi ng on 
and r at i f i ed i t  .  .  .  .   [ T] her e i s no evi dence t hat  
Gol uba knew of  t he mi sappr opr i at i on at  a t i me when i t s 
consequences coul d be avoi ded or  mi t i gat ed but  f ai l ed 
t o t ake r easonabl e r emedi al  act i on.   

I ndeed,  t he r ef er ee f ound t hat  " t her e i s no evi dence anywher e i n 

t he r ecor d t hat  Gol uba act ual l y knew t he mi sappr opr i at i ons wer e 

t aki ng pl ace unt i l  i mmedi at el y af t er  t he conf er ence wi t h Judge 

Dyer  on Januar y 19,  2007. "    

¶74 I n v i ew of  t hi s out come,  we decl i ne t o i mpose t he 

ent i r e cost s of  t hi s expensi ve ef f or t  on At t or ney Gol uba,  a sol o 

pr act i t i oner  wi t h no pr i or  di sci pl i ne.   On consi der at i on of  t he 

f act s and t he r ecor d,  we i mpose one- hal f  of  t he cost s of  t hi s 

pr oceedi ng.   Our  det er mi nat i on i s not  t he r esul t  of  t he 

appl i cat i on of  a pr eci se mat hemat i cal  f or mul a,  but  i s  based on 

our  t hor ough consi der at i on of  t he r ecor d,  t he manner  i n whi ch 

t hi s case devel oped,  and t he f act or s set  f or t h i n SCR 22. 24( 1m) .   

We not e,  f ur t her ,  t hat  At t or ney Gol uba' s al l egat i ons of  

f i nanci al  har dshi p ar e an appr opr i at e consi der at i on f or  

est abl i shment  of  a payment  pl an wi t h t he OLR.    
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¶75 I T I S ORDERED t hat  t he l i cense of  Davi d A.  Gol uba t o 

pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  s i x 

mont hs,  ef f ect i ve t he dat e of  t hi s or der . 12   

¶76 I T I S FURTHER ORDERED t hat ,  i f  he has not  al r eady done 

so,  At t or ney Davi d A.  Gol uba shal l  compl y wi t h t he r equi r ement s 

of  SCR 22. 26 concer ni ng t he dut i es of  a per son whose l i cense t o 

pr act i ce l aw i n Wi sconsi n has been suspended.  

¶77 I T I S FURTHER ORDERED t hat  pr i or  t o seeki ng 

r ei nst at ement  of  hi s l i cense t o pr act i ce l aw,  Davi d A.  Gol uba 

shal l  t ake a t r ust  account  management  semi nar ,  successf ul l y 

compl et e i t s r equi r ement s,  and f ur ni sh quar t er l y r epor t s t o t he 

Of f i ce of  Lawyer  Regul at i on of  act i v i t i es i n hi s t r ust  account  

f or  a per i od of  t wo year s af t er  r esumi ng pr act i ce,  i ncl udi ng 

f ur ni shi ng any and al l  t r ust ,  f i duci ar y and/ or  busi ness account  

r ecor ds r equest ed by t he Of f i ce of  Lawyer  Regul at i on.   

¶78 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der  Davi d A.  Gol uba shal l  pay r est i t ut i on as f ol l ows:  

( 1)  $30, 000 pl us l egal  i nt er est  t o t he Wi sconsi n Lawyer s '  Fund 

f or  Cl i ent  Pr ot ect i on;  ( 2)  $2, 655 t o The Sal vat i on Ar my;  and ( 3)  

$145 t o c l i ent  S. R.   

                                                 
12 At t or ney Gol uba i s r emi nded t hat  hi s l i cense t o pr act i ce 

l aw r emai ns admi ni st r at i vel y suspended.   Bef or e At t or ney Gol uba 
may pr act i ce l aw i n Wi sconsi n,  he must  pr ovi de evi dence t o t hi s 
cour t  t hat  he has sat i sf i ed hi s obl i gat i ons r el at i ng t o t r ust  
account  cer t i f i cat i on and bar  dues,  assessment s,  and f ees,  or  
demonst r at ed t hat  he has obt ai ned a wai ver  f r om t he St at e Bar  of  
Wi sconsi n.   See SCR 22. 28( 1) .  
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¶79 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Davi d A.  Gol uba shal l  pay t o t he Of f i ce of  Lawyer  

Regul at i on one- hal f  of  t he cost s of  t hi s pr oceedi ng,  whi ch t ot al  

$45, 676. 36 as of  Jul y 9,  2012.    

¶80 I T I S FURTHER ORDERED t hat  t he r est i t ut i on speci f i ed 

above i s t o be compl et ed pr i or  t o payi ng cost s t o t he Of f i ce of  

Lawyer  Regul at i on.  

¶81 I T I S FURTHER ORDERED t hat  compl i ance wi t h al l  

condi t i ons of  t hi s or der  i s r equi r ed f or  r ei nst at ement .   See 

SCR 22. 29( 4) ( c) .  
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