
2013 WI 37 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2009AP284- D 
COMPLETE TI TLE:   
 I n t he Mat t er  of  Di sci pl i nar y Pr oceedi ngs  

Agai nst  Al an D.  Ei senber g,  At t or ney at  Law:  
 
Of f i ce of  Lawyer  Regul at i on,  
          Compl ai nant - Respondent ,  
     v.  
Al an D.  Ei senber g,  
          Respondent - Appel l ant .  

   DI SCI PLI NARY PROCEEDI NGS AGAI NST EI SENBERG 
  
OPI NI ON FI LED:  May 2,  2013 
SUBMI TTED ON BRI EFS:   
ORAL ARGUMENT:  November  6,  2012 
  
SOURCE OF APPEAL:   
 COURT:          
 COUNTY:          
 JUDGE:          
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:     
 NOT PARTI CI PATI NG:   
   
ATTORNEYS:   

For  t he r espondent - appel l ant ,  t her e was a br i ef  f i l ed by 

Al an D.  Ei senber g,  pr o se,  and or al  ar gument  by Al an D.  

Ei senber g.  

For  t he Of f i ce of  Lawyer  Regul at i on,  t her e was a br i ef  

f i l ed by  Paul  W.  Schwar zenbar t  and or al  ar gument  by  Paul  W.  

Schwar zenbar t .   

 

 
 



 

 

2013 WI 37

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    Thi s i s t he s i xt h di sci pl i nar y 

pr oceedi ng i nvol v i ng At t or ney Al an D.  Ei senber g.   I n t hi s mat t er  

At t or ney Ei senber g has appeal ed f r om t he r epor t  of  t he r ef er ee,  

At t or ney John R.  Decker ,  i n whi ch t he r ef er ee r ecommended t hat  

t he per i od of  i nel i gi bi l i t y  f or  At t or ney Ei senber g t o pet i t i on 

f or  r ei nst at ement  f r om t he pr i or  r evocat i on of  hi s l i cense t o 

pr act i ce l aw be ext ended f or  a per i od of  t wo year s,  and t hat  

At t or ney Ei senber g be or der ed t o pay t he f ul l  cost s of  t hi s 
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di sci pl i nar y pr oceedi ng,  whi ch wer e $27, 689. 29 as of  

November  19,  2012.  

¶2 Af t er  f ul l y  r evi ewi ng t hi s mat t er ,  we r ej ect  At t or ney 

Ei senber g' s ar gument s on appeal .   We accept  t he r ef er ee' s 

f i ndi ngs of  f act  and agr ee t hat  t hose f act s pr ovi de cl ear ,  

sat i sf act or y,  and convi nci ng evi dence t hat  At t or ney Ei senber g 

commi t t ed f i ve v i ol at i ons of  t he Rul es of  Pr of essi onal  Conduct  

f or  At t or neys.   We f ur t her  agr ee wi t h t he r ef er ee t hat  t hose 

vi ol at i ons r equi r e t he i mposi t i on of  an addi t i onal  t wo- year  

suspensi on,  whi ch shal l  r un consecut i ve t o t he exi st i ng f i ve-

year  per i od i n whi ch At t or ney Ei senber g i s  pr ohi bi t ed f r om 

pet i t i oni ng f or  t he r ei nst at ement  of  hi s l i cense t o pr act i ce l aw 

i n Wi sconsi n due t o t he pr i or  r evocat i on of  hi s  l i cense.   We 

al so det er mi ne t hat  At t or ney Ei senber g shoul d be r equi r ed t o pay 

t he f ul l  cost s of  t hi s pr oceedi ng.  

¶3 At t or ney Ei senber g was admi t t ed t o t he pr act i ce of  l aw 

i n t hi s st at e i n 1966.   He has been t he subj ect  of  pr of essi onal  

di sci pl i ne on f i ve pr i or  occasi ons.   I n 1970 t hi s cour t  

suspended At t or ney Ei senber g' s l i cense f or  a per i od of  one year  

due t o hi s unpr of essi onal  conduct .   I n r e Di sci pl i nar y  

Pr oceedi ngs Agai nst  Ei senber g,  48 Wi s.  2d 364,  180 N. W. 2d 529 

( 1970)  ( Ei senber g I ) .   I n 1988 we i mposed a t wo- year  suspensi on 

f or  a l engt hy l i s t  of  et hi cal  v i ol at i ons,  i ncl udi ng mul t i pl e 

f al se st at ement s.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Ei senber g,  144 Wi s.  2d 284,  423 N. W. 2d 867 ( 1988)  ( Ei senber g 

I I ) .   I n 1996 At t or ney Ei senber g r ecei ved a publ i c r epr i mand f or  

f ai l i ng t o c l ose out  a c l i ent  t r ust  account  and t her eby t o wr ap 
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up hi s l aw pr act i ce dur i ng t he suspensi on i mposed i n Ei senber g 

I I .   Publ i c Repr i mand of  Al an D.  Ei senber g,  No.  1996- 3 

( Ei senber g I I I ) .   I n 2004 we agai n suspended At t or ney 

Ei senber g' s l i cense f or  a per i od of  one year  f or  mi sconduct  t hat  

i ncl uded,  among ot her  t hi ngs,  di r ect i ng hi s st af f  t o f abr i cat e 

bi l l i ng r ecor ds,  whi ch he t hen i ncor por at ed i nt o an af f i davi t  

t hat  he per sonal l y s i gned,  di sr upt i ng an admi ni st r at i ve hear i ng 

wi t h " r ude,  abusi ve,  cont r ol l i ng,  [ and]  di sr espect f ul "  behavi or ,  

and ent er i ng i nt o a pr ohi bi t ed t r ansact i on wi t h a c l i ent .   I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Ei senber g,  2004 WI  14,  ¶¶19 and 

24- 25,  269 Wi s.  2d 43,  675 N. W. 2d 747 ( Ei senber g I V) .   Fi nal l y,  

i n 2010 we r evoked At t or ney Ei senber g' s l i cense f or  mi sconduct  

i n f i l i ng and mai nt ai ni ng a f r i vol ous l awsui t  t hat  ser ved mer el y 

t o har ass or  mal i c i ousl y i nj ur e t he opposi ng par t y.   I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Ei senber g,  2010 WI  11,  322 

Wi s.  2d 518,  778 N. W. 2d 645 ( Ei senber g V) .   Under  t hi s cour t ' s  

r ul es,  At t or ney Ei senber g wi l l  not  be el i gi bl e t o pet i t i on f or  

t he r ei nst at ement  of  hi s l i cense unt i l  Apr i l  1,  2015.   See 

SCR 22. 29( 2)  ( " A pet i t i on f or  r ei nst at ement  of  a l i cense t hat  i s 

r evoked may be f i l ed at  any t i me commenci ng f i ve year s af t er  t he 

ef f ect i ve dat e of  r evocat i on. " ) .  

¶4 The OLR f i l ed i t s compl ai nt  i n t hi s mat t er  i n Febr uar y 

2009.   The pr oceedi ngs bef or e t he r ef er ee di d not  move f or war d 

f or  a per i od of  t i me gi ven t he pendency of  t he di sci pl i nar y 

pr oceedi ng t hat  r esul t ed i n t he Ei senber g V deci s i on.   At t or ney 

Ei senber g subsequent l y f i l ed t wo mot i ons t o di smi ss t hi s mat t er ,  

but  bot h wer e deni ed by t he r ef er ee.   He al so f i l ed a mot i on i n 
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t hi s cour t  r equest i ng t hat  Ref er ee Decker  be di squal i f i ed and 

t hat  a new r ef er ee be appoi nt ed t o deci de t he di squal i f i cat i on 

i ssue.   Thi s cour t  deni ed hi s r equest  f or  t he appoi nt ment  of  a 

di f f er ent  r ef er ee t o deci de t he di squal i f i cat i on mot i on and 

r ef er r ed t he r ecusal / di squal i f i cat i on mot i on t o Ref er ee Decker  

f or  a deci s i on.   The r ef er ee subsequent l y deni ed t hat  mot i on.   

Af t er  t he passage of  a consi der abl e amount  of  t i me bet ween 

sessi ons of  an evi dent i ar y hear i ng,  t he r ef er ee i ssued hi s  

r epor t  and r ecommendat i on.   At t or ney Ei senber g appeal ed,  and 

or al  ar gument  on hi s appeal  was conduct ed i n November  2012.  

¶5 The OLR' s compl ai nt  i n t hi s pr oceedi ng r el at es t o t wo 

separ at e r epr esent at i ons.   The r ef er ee ul t i mat el y f ound t he 

f ol l owi ng f act s r egar di ng t he under l y i ng mat t er s.    

¶6 I n t he f i r st  mat t er ,  At t or ney Ei senber g r epr esent ed a 

man,  T. H. ,  r egar di ng t he eut hani zat i on of  a pet  dog.   Pr i or  t o 

under t aki ng t hi s r epr esent at i on,  At t or ney Ei senber g had 

pr evi ousl y r epr esent ed a pl ai nt i f f  dog owner  i n a c i v i l  act i on 

agai nst  a nei ghbor ,  an of f - dut y pol i ce of f i cer  who had shot  t he 

pl ai nt i f f ' s  dog.   At t or ney Ei senber g had ar gued on behal f  of  t he 

pl ai nt i f f  i n t hat  case t hat  t he pl ai nt i f f  dog owner  had a l egal  

c l ai m f or  negl i gent  i nf l i c t i on of  emot i onal  di st r ess.   Thi s 

cour t  ul t i mat el y r ul ed i n t hat  case t hat  t he pl ai nt i f f  coul d not  

st at e a c l ai m f or  negl i gent  i nf l i c t i on of  emot i onal  di st r ess 

because such a c l ai m r equi r es t hat  t he per son seeki ng 

compensat i on must  have wi t nessed t he deat h of  a c l ose r el at i ve,  

and under  t he l aw of  t hi s st at e a pet  dog i s consi der ed t he 

per sonal  pr oper t y of  t he owner  and not  a c l ose r el at i ve.   
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Rabi deau v.  Ci t y of  Raci ne,  2001 WI  57,  243 Wi s.  2d 486,  627 

N. W. 2d 795.   Fr om hi s wor k on t he Rabi deau case,  At t or ney 

Ei senber g was awar e of  t he l egal  cat egor i zat i on of  pet  dogs as 

per sonal  pr oper t y.  

¶7 T. H.  had f or mer l y been mar r i ed t o S. H. ,  and t hey had 

owned a Labr ador  r et r i ever  dur i ng t hei r  mar r i age.   Af t er  T. H.  

moved out  of  t he f ami l y r esi dence and whi l e t he di vor ce 

pr oceedi ng was pendi ng,  t he dog r esi ded wi t h S. H.  and t he 

coupl e' s son,  but  not  wi t h T. H.   S. H.  and T. H.  ent er ed i nt o a 

mar i t al  set t l ement  agr eement  ( MSA) ,  whi ch was ul t i mat el y 

i ncor por at ed i nt o t he j udgment  of  di vor ce.   I n t he MSA,  T. H.  

expr essl y agr eed t hat  S. H.  woul d be awar ded,  i nt er  al i a,  al l  

" per sonal  bel ongi ngs and ot her  per sonal  pr oper t y cur r ent l y i n 

her  possessi on at  t he t i me of  t he f i nal  hear i ng, "  and t hat  T. H.  

was di vest ed of  any r i ght  or  l egal  i nt er est  i n any of  t he 

pr oper t y awar ded t o S. H.   Thi s MSA was never  modi f i ed.   The dog 

was t her ef or e awar ded t o S. H.  i n t he di vor ce j udgment .  

¶8 S. H.  had t he dog eut hani zed at  a vet er i nar y hospi t al  

i n August  2000.   T. H.  l ear ned of  t hi s f act  a shor t  t i me l at er .   

He t hen r et ai ned At t or ney Ei senber g r egar di ng a pot ent i al  c l ai m.  

¶9 Despi t e hi s knowl edge of  t he l egal  char act er i zat i on of  

pet  ani mal s as per sonal  pr oper t y and of  t he t er ms of  t he MSA and 

t he di vor ce j udgment ,  whi ch awar ded al l  per sonal  pr oper t y i n her  

possessi on t o S. H. ,  At t or ney Ei senber g f i l ed a l ar ge- cl ai m ci v i l  

act i on on T. H. ' s  behal f  on t he t heor y t hat  T. H.  was t he l awf ul  

owner  of  t he dog.   Al t hough t he r ef er ee f ound t hat  t he i ni t i al  

bel i ef  i n At t or ney Ei senber g' s of f i ce was t hat  S. H.  had been 
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r esponsi bl e,  wi t h or  wi t hout  her  mot her ' s assi st ance,  f or  t he 

eut hani zat i on of  t he dog,  At t or ney Ei senber g di d not  name S. H.  

as a def endant .   Appar ent l y f or  st r at egi c r easons At t or ney 

Ei senber g named B. S. ,  who was S. H. ' s mot her  and T. H. ' s f or mer  

mot her - i n- l aw,  as t he sol e def endant . 1   

¶10 At t or ney Ei senber g subsequent l y c l ai med t hat  t he 

vet er i nar y hospi t al  had t ol d hi m t hat  i t  had been B. S.  who ( 1)  

had br ought  t he dog t o t he hospi t al ,  ( 2)  had f al sel y c l ai med 

t hat  she was t he owner ,  and ( 3)  had demanded t hat  t he dog be 

eut hani zed.   The r ef er ee f ound t hat  t hi s c l ai m was " i ncr edi bl e 

and f al se. "   At t or ney Ei senber g al so c l ai med t hat  S. H.  had 

admi t t ed t o hi m i n a l at er  t el ephone conver sat i on t hat  her  

mot her  had been t he i ndi v i dual  r esponsi bl e f or  t he eut hani zat i on 

of  t he dog.   The r ef er ee al so f ound t hi s t o be a " f abr i cat i on"  

by At t or ney Ei senber g.    

¶11 I n Apr i l  2001 counsel  f or  B. S.  sought  t o t ake t he 

deposi t i on of  T. H. ,  but  was unabl e t o do so because T. H.  r ef used 

t o answer  counsel ' s quest i ons and At t or ney Ei senber g r ef used t o 

i nst r uct  T. H.  t o answer .   B. S. ' s counsel  at t empt ed t o r esol ve 

t he di scover y di sput e i n a t el ephone cal l  wi t h At t or ney 

Ei senber g,  but  At t or ney Ei senber g cont i nued t o r ef use t o 

i nst r uct  hi s c l i ent  t o answer .   I nst ead,  At t or ney Ei senber g 

                                                 
1 The r ef er ee descr i bed hi s v i ew of  t he way i n whi ch t he 

l awsui t  was st r uct ur ed as f ol l ows:   " [ At t or ney]  Ei senber g 
const r uct ed a compel l i ng nar r at i ve f or  t he case:   v i c i ous,  
v i ndi ct i ve ex- mot her - i n- l aw has t he per f ect l y heal t hy dog 
bel ongi ng t o her  ex- son- i n- l aw eut hani zed.   The onl y pr obl em 
wi t h t he nar r at i ve was t hat  i t  was unt r ue. "  
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quest i oned opposi ng counsel  about  t he f act s of  t he case and t hen 

hung up af t er  cal l i ng opposi ng counsel  a l i ar .    

¶12 B. S.  was f or ced t o br i ng a mot i on t o compel  di scover y.   

At t or ney Ei senber g di d not  appear  f or  t he hear i ng on t he mot i on.   

I nst ead,  25 mi nut es af t er  t he schedul ed st ar t  t i me f or  t he 

hear i ng,  At t or ney Ei senber g cal l ed an associ at e at t or ney i n hi s 

f i r m who had gr aduat ed f r om l aw school  j ust  one mont h ear l i er  

and i nst r uct ed her  t o appear  i n hi s st ead.   Consequent l y,  t he 

cour t  and opposi ng counsel  wer e f or ced t o wai t  35 mi nut es bef or e 

t he associ at e r eached t he cour t r oom.   The ci r cui t  cour t  gr ant ed 

t he mot i on t o compel  and or der ed t hat  At t or ney Ei senber g pay t he 

opposi ng si de' s cost s and at t or ney f ees,  i ncl udi ng t he f ees f or  

t he 35 mi nut es spent  wai t i ng f or  At t or ney Ei senber g or  hi s  

associ at e t o appear .    

¶13 When t he deposi t i on of  T. H.  r esumed,  B. S. ' s counsel  

pr esent ed T. H.  wi t h document at i on f r om t he vet er i nar y hospi t al  

whi ch showed t hat  S. H. ,  not  hi s f or mer  mot her - i n- l aw,  had si gned 

t he consent  f or m f or  t he dog t o be eut hani zed.   T. H.  i ndi cat ed 

t hat  he had never  seen t he f or m bef or e and acknowl edged t hat  i t  

made " ever yt hi ng i r r el evant . "   T. H.  al so acknowl edged t hat  t he 

dog had bi t t en peopl e i n a f ew i nci dent s over  t he year s and t hat  

he had been convi ct ed on a muni ci pal  char ge of  cr uel t y t o 

ani mal s f or  an i nci dent  i nvol v i ng t he dog.    

¶14 The ci r cui t  cour t  ul t i mat el y gr ant ed B. S. ' s summar y 

j udgment  mot i on and di smi ssed t he case.   Fi ndi ng t hat  bot h T. H.  

and At t or ney Ei senber g had no basi s i n l aw or  f act  t o asser t  

t hat  T. H.  had any owner shi p i nt er est  i n t he dog at  t he t i me i t  
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had been eut hani zed,  t he c i r cui t  cour t  al so r ul ed t hat  t he 

act i on had been f r i vol ous and or der ed At t or ney Ei senber g and 

T. H.  t o pay B. S.  t he sum of  $3, 680. 70,  pl us cost s.   Ul t i mat el y,  

i n Sept ember  2001 t hi s sanct i on or der  was r educed t o a j udgment  

i n t he amount  of  $3, 785. 70 agai nst  At t or ney Ei senber g and T. H. ,  

j oi nt l y and sever al l y.    

¶15 At t or ney Ei senber g di d not  make any payment s t owar d 

t he j udgment  f or  a number  of  year s.   He i ni t i al l y  f i l ed a mot i on 

f or  r econsi der at i on,  whi ch was deni ed.   He t hen f i l ed an appeal ,  

whi ch was di smi ssed as unt i mel y.   Al most  f i ve year s af t er  t he 

j udgment  had been ent er ed,  At t or ney Ei senber g f i l ed a mot i on t o 

vacat e and di smi ss t he j udgment  because he want ed " t o do cer t ai n 

t hi ngs f i nanci al l y"  and " t o move on wi t h cer t ai n t hi ngs i n hi s 

l i f e. "    That  mot i on was deni ed,  and t he deni al  was uphel d on 

appeal .   Fi nal l y ,  i n Januar y 2008,  mor e t han si x  year s af t er  t he 

ent r y of  t he sanct i on or der  and j udgment ,  At t or ney Ei senber g 

t ender ed a check t o B. S.  i n sat i sf act i on of  t he j udgment .    

¶16 On t he basi s  of  t hese f act s,  t he r ef er ee concl uded 

t hat  by al l egi ng t hat  T. H.  was t he " owner "  of  t he dog when T. H.  

had agr eed t o r el i nqui sh any cl ai m t o owner shi p i n t he MSA and 

t he di vor ce j udgment ,  At t or ney Ei senber g knowi ngl y advanced a 

f act ual  posi t i on wher e t he basi s f or  doi ng so was f r i vol ous,  i n 

v i ol at i on of  SCR 20: 3. 1( a) ( 2) . 2  Second,  t he r ef er ee det er mi ned 

                                                 
2 SCR 20: 3. 1( a) ( 2)  st at es t hat  i n r epr esent i ng a c l i ent ,  a 

l awyer  shal l  not  " knowi ngl y advance a f act ual  posi t i on unl ess 
t her e i s a basi s f or  doi ng so t hat  i s not  f r i vol ous;  .  .  .  . "  
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t hat  At t or ney Ei senber g had vi ol at ed SCR 20: 3. 4( a)  and ( d) 3 by 

encour agi ng hi s c l i ent  t o make obj ect i ons t o l egal l y pr oper  

quest i ons i n hi s  deposi t i on,  by di sr upt i ng t he deposi t i on wi t h 

decei t f ul  and i nf l ammat or y r epr esent at i ons about  t he exami ni ng 

at t or ney,  and by opposi ng a mot i on t o compel  di scover y i n bad 

f ai t h.   Fi nal l y,  t he r ef er ee concl uded t hat  At t or ney Ei senber g' s  

f ai l ur e t o compl y wi t h t he cour t ' s  sanct i on or der  and j udgment  

f or  a per i od of  sever al  year s const i t ut ed a v i ol at i on of  

SCR 20: 3. 4( c) . 4   

¶17 The second mat t er  at  i ssue i n t hi s di sci pl i nar y 

pr oceedi ng i nvol ves At t or ney Ei senber g' s f i nanci al  ar r angement  

wi t h a nonl awyer  i n t he r epr esent at i on of  a c l ai mant  i n a 

wor ker ' s compensat i on pr oceedi ng.   Under  t he appl i cabl e st at ut es 

and t he r ul es of  t he Depar t ment  of  Wor kf or ce Devel opment  ( DWD) ,  

                                                 
3 SCR 20: 3. 4( a)  and ( d)  st at e as f ol l ows:  

 A l awyer  shal l  not :  

 ( a)  unl awf ul l y obst r uct  anot her  par t y ' s access t o 
evi dence or  unl awf ul l y al t er ,  dest r oy or  conceal  a 
document  or  ot her  mat er i al  havi ng pot ent i al  
evi dent i ar y val ue.  A l awyer  shal l  not  counsel  or  
assi st  anot her  per son t o do any such act ;  

 .  .  .   

 ( d)  i n pr et r i al  pr ocedur e,  make a f r i vol ous 
di scover y r equest  or  f ai l  t o make r easonabl y di l i gent  
ef f or t  t o compl y wi t h a l egal l y pr oper  di scover y 
r equest  by an opposi ng par t y;  .  .  .  .  

4 SCR 20: 3. 4( c)  st at es t hat  a l awyer  shal l  not  " knowi ngl y 
di sobey an obl i gat i on under  t he r ul es of  a t r i bunal ,  except  f or  
an open r ef usal  based on an asser t i on t hat  no val i d obl i gat i on 
exi st s;  .  .  .  . "  
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nonl awyer s ar e per mi t t ed t o r epr esent  wor ker ' s compensat i on 

c l ai mant s i n negot i at i ng set t l ement s wi t h i nsur er s and t o appear  

bef or e an admi ni st r at i ve l aw j udge ( ALJ)  on behal f  of  a c l ai mant  

i f  t hey meet  cer t ai n r equi r ement s,  i ncl udi ng obt ai ni ng a l i cense 

f r om t he DWD.   Wi s.  St at .  § 102. 17( 1) ( c) .   A nonl awyer  who does 

not  have t he necessar y l i cense or  meet  t he r equi r ement s must  

wor k wi t h a l i censed at t or ney,  who r epr esent s t he c l ai mant .   I f  

mul t i pl e at t or neys have r epr esent ed a c l ai mant  i n successi on and 

t hey ar e unabl e t o agr ee on how t he f ees ar e t o be al l ocat ed,  i t  

i s  t he ALJ who al l ocat es f ees among t he var i ous at t or neys.   When 

an at t or ney i s i nvol ved,  t he DWD di r ect s f ees t o be pai d onl y t o 

at t or neys.   Thus,  nonat t or ney i ndi v i dual s who ar e not  aut hor i zed 

t o appear  bef or e an ALJ and who wor k on a wor ker ' s compensat i on 

mat t er  must  have an af f i l i at i on wi t h an at t or ney of  r ecor d and 

r ecei ve compensat i on f r om t he at t or ney.    

¶18 J. M. Z.  was an unl i censed medi cal  doct or  who pr ovi ded 

case management  and eval uat i on ser vi ces f or  a number  of  l aw 

f i r ms and l awyer s.   Because he was not  aut hor i zed t o appear  

bef or e an ALJ i n wor ker ' s compensat i on mat t er s,  he wor ked wi t h 

c l ai mant s i n such mat t er s i n conj unct i on wi t h l i censed 

at t or neys.   He appar ent l y r ef er r ed a wor ker ' s compensat i on 

c l ai mant ,  G. M. ,  t o a l aw f i r m wher e he wor ked.   The l awyer  wi t h 

whom J. M. Z.  wor ked on such cases subsequent l y l ef t  t he f i r m and 

st ar t ed hi s own f i r m.   J. M. Z.  al so subsequent l y l ef t  t hat  f i r m 

and devel oped a r ef er r al  r el at i onshi p wi t h t he l awyer  i n hi s new 

pr act i ce.   One of  t he cases t hat  J. M. Z.  r ef er r ed f r om t he pr i or  

f i r m t o t he l awyer ' s new f i r m was G. M. ' s case.   A di sput e,  
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however ,  devel oped bet ween J. M. Z.  and t he l awyer  over  J. M. Z. ' s  

bel i ef  t hat  t he l awyer  was not  payi ng hi m t he amount s J. M. Z.  

bel i eved he was owed on r ef er r ed cases,  i ncl udi ng G. M. ' s  

wor ker ' s compensat i on case.   

¶19 Ul t i mat el y,  J. M. Z.  ceased wor ki ng wi t h t he at t or ney 

and devel oped an associ at i on wi t h At t or ney Ei senber g.   Al t hough 

J. M. Z.  was not  a l awyer ,  At t or ney Ei senber g t est i f i ed i n t hi s 

di sci pl i nar y pr oceedi ng t hat  J. M. Z.  had " pul l ed"  G. M. ' s case out  

of  t he ot her  l awyer ' s f i r m and had br ought  t he case al ong wi t h 

hi m t o At t or ney Ei senber g' s f i r m.   At t or ney Ei senber g was t hen 

subst i t ut ed as counsel  of  r ecor d.   He t est i f i ed,  however ,  t hat  

" t her e was al most  not hi ng l ef t  t hat  needed t o be done"  on t he 

case and t hat  " [ a] l l  my of f i ce di d was busy wor k. "     

¶20 When G. M. ' s c l ai m was set t l ed,  t he pr i or  at t or ney 

f i l ed an at t or ney' s l i en agai nst  t he set t l ement  pr oceeds.   

Accor di ng t o At t or ney Ei senber g,  J. M. Z.  t ol d At t or ney Ei senber g 

t hat  he want ed t o get  t he money he t hought  was owed t o hi m.   A 

l et t er ,  dat ed Sept ember  4,  2007,  whi ch At t or ney Ei senber g 

descr i bed as a " l et t er  of  pr ot ect i on, "  was sent  under  At t or ney 

Ei senber g' s handwr i t t en s i gnat ur e t o advi se t he ALJ of  At t or ney 

Ei senber g' s and J. M. Z. ' s c l ai m agai nst  t he set t l ement  moni es 

under  a st at ut or y l i en f or  at t or ney f ees.   The Sept ember  4,  2007 

l et t er  was r ecei ved by t he ALJ t he f ol l owi ng day.   The 

Sept ember  4,  2007 l et t er  descr i bed t he hi st or y of  G. M. ' s case 

and i t s t r avel s t hr ough t he var i ous l aw f i r ms.   I t  st at ed t hat  

J. M. Z.  had act ual l y done t he l i on' s shar e of  t he wor k on G. M. ' s 

case,  much of  whi ch had occur r ed pr i or  t o J. M. Z. ' s af f i l i at i on 
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wi t h At t or ney Ei senber g.   Al t hough At t or ney Ei senber g has 

acknowl edged t hat  hi s f i r m was r equi r ed t o do ver y l i t t l e wor k 

on t he case,  t he f i nal  par agr aph of  t he l et t er  ar gued t hat  hi s  

f i r m shoul d r ecei ve t he over whel mi ng maj or i t y of  t he l egal  f ees.   

That  par agr aph al so descr i bes an agr eement  bet ween At t or ney 

Ei senber g and J. M. Z.  r egar di ng G. M. ' s case:  

For  t he above r easons,  i t  seems most  equi t abl e t hat  
t he Law Of f i ces of  Al an D.  Ei senber g r ecei ve al l  but  
$1, 000. 00 i n l egal  f ees and $250. 00 i n cost s,  or  a net  
amount  of  $23, 288. 29.   Pl ease not e t hat  t he pr esent  
agr eement  bet ween At t or ney Al an D.  Ei senber g and 
[ J. M. Z. ]  i nvol ves a 50/ 50 spl i t  bet ween t hem once a 
mat t er  has been adj udi cat ed and set t l ed.   Thi s i s 
i dent i cal  t o t he f or mer  agr eement  bet ween [ J. M. Z. ]  and 
[ t he pr i or  at t or ney] .   

¶21 Appar ent l y st i l l  upset  wi t h t he pr i or  at t or ney,  J. M. Z.  

sent  a copy of  At t or ney Ei senber g' s Sept ember  4,  2007 l et t er  t o 

t he OLR appar ent l y as par t  of  hi s compl ai nt  about  t he pr i or  

at t or ney.   Af t er  speaki ng wi t h J. M. Z.  about  hi s ar r angement s 

wi t h t he var i ous at t or neys,  an OLR i nvest i gat or  sent  a l et t er  t o 

At t or ney Ei senber g r egar di ng t he i nvest i gat or ' s cont act  wi t h 

J. M. Z.  and At t or ney Ei senber g' s r el at i onshi p wi t h J. M. Z.   I n a 

subsequent  t el ephone conver sat i on i nvol v i ng t he OLR 

i nvest i gat or ,  At t or ney Ei senber g and J. M. Z. ,  At t or ney Ei senber g 

deni ed,  cont r ar y t o t he st at ement  i n hi s Sept ember  4,  2007 

l et t er ,  t hat  t her e was a f ee- spl i t t i ng agr eement  bet ween hi msel f  

and J. M. Z.   

¶22 Two days af t er  t hi s t el ephone conver sat i on,  At t or ney 

Ei senber g sent  a second ver si on of  t he " l et t er  of  pr ot ect i on"  

( t he Sept ember  26,  2007 l et t er )  t o t he ALJ.   The r ef er ee f ound 
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t hat  t hi s Sept ember  26,  2007 l et t er  was i dent i cal  t o t he f i r st  

l et t er ,  wi t h t he sol e except i on t hat  t he f i nal  t wo sent ences 

r ef er r i ng t o t he 50/ 50 f ee spl i t  bet ween J. M. Z.  and At t or ney 

Ei senber g and bet ween J. M. Z.  and t he pr i or  at t or ney had been 

del et ed.   Thi s l et t er  was al so r ecei ved by t he ALJ.  

¶23 I n subsequent  communi cat i ons wi t h t he OLR' s 

i nvest i gat or ,  At t or ney Ei senber g c l ai med t hat  he had never  

ent er ed i nt o any f ee- spl i t t i ng agr eement  wi t h J. M. Z. ,  t hat  he 

had not  di ct at ed t he Sept ember  4,  2007 l et t er ,  t hat  no r ough 

dr af t  of  t hat  l et t er  had ever  been gi ven t o hi m f or  r evi ew,  and 

i ndeed t hat  t he Sept ember  4,  2007 l et t er  had been voi ded and 

never  sent  t o t he ALJ.    

¶24 The r ef er ee expl i c i t l y  and speci f i cal l y f ound t hat  

At t or ney Ei senber g' s deni al  of  havi ng ent er ed i nt o a f ee-

spl i t t i ng agr eement  wi t h J. M. Z.  and hi s c l ai m t hat  t he 

Sept ember  4,  2007 l et t er  had not  been sent  t o t he ALJ wer e 

f al se.   The r ef er ee f ur t her  f ound t hat ,  al t hough t her e i ndeed 

had been a f ee- spl i t t i ng agr eement ,  whi ch had been communi cat ed 

t o t he ALJ,  t her e was no evi dence t hat  f ees had act ual l y been 

spl i t  bet ween At t or ney Ei senber g and J. M. Z.  pur suant  t o t hei r  

agr eement  af t er  i t s  exi st ence had been di scl osed t o t he OLR.   

¶25 Based on t hese f act s r egar di ng t he r epr esent at i on of  

G. M.  and t he r esul t i ng OLR i nvest i gat i on,  t he r ef er ee concl uded 

t hat  At t or ney Ei senber g had commi t t ed t wo vi ol at i ons of  t he 

Rul es of  Pr of essi onal  Conduct  f or  At t or neys.   Fi r st ,  by agr eei ng 

t o ser ve as a condui t  t o shar e f ees t hat  he di d not  ear n wi t h a 

nonl awyer ,  and by agr eei ng t o spl i t  f ees on a 50/ 50 basi s wi t h a 
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nonl awyer ,  At t or ney Ei senber g v i ol at ed SCR 20: 5. 4( a) , 5 whi ch i s 

enf or ced vi a SCR 20: 8. 4( a) . 6  Second,  by f al sel y st at i ng t o t he 

OLR t hat  he had never  ent er ed i nt o a f ee- spl i t t i ng agr eement  

wi t h J. M. Z.  and t hat  hi s Sept ember  4,  2007 l et t er  had never  been 

sent  t o t he ALJ,  At t or ney Ei senber g v i ol at ed SCR 22. 03( 6) , 7 whi ch 

i s enf or ced vi a SCR 20: 8. 4( h) . 8  

                                                 
5 SCR 20: 5. 4( a)  st at es:  

 ( a)  A l awyer  or  l aw f i r m shal l  not  shar e l egal  
f ees wi t h a nonl awyer ,  except  t hat :  

 ( 1)  an agr eement  by a l awyer  wi t h t he l awyer ' s 
f i r m,  par t ner ,  or  associ at e may pr ovi de f or  t he 
payment  of  money,  over  a r easonabl e per i od of  t i me 
af t er  t he l awyer ' s deat h,  t o t he l awyer ' s est at e or  t o 
one or  mor e speci f i ed per sons;  

 ( 2)  a l awyer  who pur chases t he pr act i ce of  a 
deceased,  di sabl ed,  or  di sappear ed l awyer  may,  
pur suant  t o t he pr ovi s i ons of  SCR 20: 1. 17,  pay t o t he 
est at e or  ot her  r epr esent at i ve of  t hat  l awyer  t he 
agr eed- upon pur chase pr i ce;   

 ( 3)  a l awyer  or  l aw f i r m may i ncl ude nonl awyer  
empl oyees i n a compensat i on or  r et i r ement  pl an,  even 
t hough t he pl an i s based i n whol e or  i n par t  on a 
pr of i t - shar i ng ar r angement ;  and 

 ( 4)  a l awyer  may shar e cour t - awar ded l egal  f ees 
wi t h a nonpr of i t  or gani zat i on t hat  empl oyed,  r et ai ned 
or  r ecommended empl oyment  of  t he l awyer  i n t he mat t er .  

6 SCR 20: 8. 4( a)  says i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " v i ol at e or  at t empt  t o v i ol at e t he Rul es of  
Pr of essi onal  Conduct ,  knowi ngl y assi st  or  i nduce anot her  t o do 
so,  or  do so t hr ough t he act s of  anot her ;  .  .  .  . "  

7 SCR 22. 03( 6)  pr ovi des:  

 I n t he cour se of  t he i nvest i gat i on,  t he 
r espondent ' s wi l f ul  f ai l ur e t o pr ovi de r el evant  
i nf or mat i on,  t o answer  quest i ons f ul l y,  or  t o f ur ni sh 
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¶26 I n hi s r epor t  t he r ef er ee al so comment ed on At t or ney 

Ei senber g' s conduct  and demeanor  dur i ng t he di sci pl i nar y 

pr oceedi ngs bef or e t he r ef er ee.   The r ef er ee not ed t hat  At t or ney 

Ei senber g gave mul t i pl e var yi ng account s of  a number  of  event s,  

whi ch of t en t ended t o mi ni mi ze hi s own i nvol vement  and t o cast  

bl ame on ot her s.   The r ef er ee comment ed t hat  At t or ney Ei senber g 

had on numer ous occasi ons l evel ed i naccur at e cr i t i c i sms agai nst  

t he OLR' s di r ect or  and t he at t or ney r epr esent i ng t he OLR,  even 

maki ng a f al se accusat i on t hat  t he OLR' s counsel  had made a 

f al se st at ement  t o t he r ef er ee.   The r ef er ee f ound t hat  t he 

st at ement  made by OLR' s counsel  was suppor t ed by deposi t i on 

t est i mony and document ar y evi dence.   I n addi t i on,  t he r ef er ee 

st at ed t hat  At t or ney Ei senber g had " at t empt ed t o engi neer  a 

f al se pi ct ur e of  t he pr oceedi ngs"  by maki ng numer ous f al se 

c l ai ms on t he r ecor d,  i ncl udi ng t hat  OLR' s counsel  and t he 

r ef er ee had mocked and l aughed at  hi m dur i ng t he evi dent i ar y 

hear i ng.   The r ef er ee f ur t her  f ound t hat  At t or ney Ei senber g had 

l evel ed unt r ue and unf ai r  at t acks on B. S.  i n an unsuccessf ul  

at t empt  t o di scr edi t  her .   Mor eover ,  as i n ot her  cases,  t he 

r ef er ee not ed t hat  At t or ney Ei senber g had r epeat edl y compl ai ned 

                                                                                                                                                             
document s and t he r espondent ' s mi sr epr esent at i on i n a 
di scl osur e ar e mi sconduct ,  r egar dl ess of  t he mer i t s of  
t he mat t er s asser t ed i n t he gr i evance.  

8 SCR 20: 8. 4( h)  says i t  i s  pr of essi onal  mi sconduct  f or  a 
l awyer  t o " f ai l  t o cooper at e i n t he i nvest i gat i on of  a gr i evance 
f i l ed wi t h t he of f i ce of  l awyer  r egul at i on as r equi r ed by SCR 
21. 15( 4) ,  SCR 22. 001( 9) ( b) ,  SCR 22. 03( 2) ,  SCR 22. 03( 6) ,  or  SCR 
22. 04( 1) ;  .  .  .  . "  
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t hat  he was bei ng si ngl ed out  f or  har sh t r eat ment  by t he OLR,  

goi ng so f ar  as t o c l ai m t hat  t he OLR was engaged i n a " j i had"  

agai nst  hi m.   The r ef er ee summar i zed At t or ney Ei senber g' s 

at t i t ude and conduct  t hr oughout  t hi s di sci pl i nar y pr oceedi ng as 

f ol l ows:   " I n sum,  [ At t or ney]  Ei senber g r ef used t o acknowl edge 

any f aul t  or  wr ongdoi ng what soever ,  and r emai ned accusat or y,  

host i l e,  and def i ant  t hr oughout . "    

¶27 Wi t h r espect  t o t he appr opr i at e l evel  of  di sci pl i ne,  

t he r ef er ee r ej ect ed At t or ney Ei senber g' s ar gument  t hat  t he 

c l ai ms agai nst  hi m wer e de mi ni mi s and shoul d not  r esul t  i n any 

di sci pl i ne.   The r ef er ee concl uded t hat  At t or ney Ei senber g' s 

v i ol at i ons wer e not  based on mer e t echni cal i t i es,  but  t o t he 

cont r ar y,  wer e ser i ous and subst ant i ve et hi cal  v i ol at i ons.   The 

r ef er ee al so concl uded t hat  t he OLR' s r equest  f or  a s i x- mont h 

ext ensi on of  t he per i od of  i nel i gi bi l i t y  t o seek r ei nst at ement  

was not  suf f i c i ent l y suppor t ed by aut hor i t y and was i nsuf f i c i ent  

under  t he f act s of  t hi s case.  

¶28 The r ef er ee conduct ed hi s own r evi ew of  pr i or  

di sci pl i nar y cases and concl uded,  based on t hose pr ecedent s,  

t hat  a t wo- year  ext ensi on of  At t or ney Ei senber g' s i nel i gi bi l i t y  

t o seek r ei nst at ement  was a pr oper  l evel  of  di sci pl i ne i n t hi s 

case.   As suppor t  f or  t hi s r ecommendat i on,  t he r ef er ee di scussed 

a subst ant i al  number  of  pr i or  deci s i ons,  i ncl udi ng,  i nt er  al i a,  

I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Hor vat h,  219 Wi s.  2d 334,  

579 N. W. 2d 240 ( 1998) ,  i n whi ch an at t or ney who had been 

di sci pl i ned on t hr ee pr i or  occasi ons and whose l i cense r emai ned 

suspended r ecei ved an addi t i onal  t wo- year  suspensi on f or  
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r epeat edl y engagi ng i n decei t f ul  conduct  and f ai l i ng t o 

cooper at e i n a di sci pl i nar y  i nvest i gat i on,  and I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Rat zel ,  218 Wi s.  2d 423,  578 

N. W. 2d 194 ( 1998) ,  i n whi ch an at t or ney who had been di sci pl i ned 

on t hr ee pr i or  occasi ons was suspended f or  t wo year s f or  maki ng 

f r audul ent  c l ai ms i n l i t i gat i on and maki ng mi sr epr esent at i ons t o 

t he Boar d of  At t or neys Pr of essi onal  Responsi bi l i t y  ( BAPR)  dur i ng 

i t s i nvest i gat i on.  

¶29 Fi nal l y,  t he r ef er ee r ecommended t hat  At t or ney 

Ei senber g be or der ed t o pay t he f ul l  cost s of  t he di sci pl i nar y 

pr oceedi ng.  

¶30 At t or ney Ei senber g has appeal ed f r om t he r ef er ee' s 

r epor t  and r ecommendat i on.   Our  consi der at i on of  hi s appeal  and 

our  r evi ew of  t he r ef er ee' s f i ndi ngs of  f act ,  concl usi ons of  

l aw,  and sanct i on r ecommendat i on ar e conduct ed accor di ng t o 

l ong- est abl i shed st andar ds.   Speci f i cal l y,  we af f i r m a r ef er ee' s  

f i ndi ngs of  f act  unl ess we det er mi ne t hem t o be cl ear l y 

er r oneous,  but  we r evi ew t he r ef er ee' s concl usi ons of  l aw on a 

de novo basi s.   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  I ngl i mo,  

2007 WI  126,  ¶5,  305 Wi s.  2d 71,  740 N. W. 2d 125.   We est abl i sh 

t he appr opr i at e l evel  of  di sci pl i ne i n l i ght  of  t he par t i cul ar  

f act s of  each case,  i ndependent  of  t he r ef er ee' s  r ecommendat i on,  

but  benef i t i ng f r om i t .   I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 N. W. 2d 686.  

¶31 At t or ney Ei senber g' s appel l at e br i ef  i n t hi s cour t  

f r ames t he i ssue on appeal  br oadl y as whet her  t he r ef er ee' s 

r ecommendat i on of  an addi t i onal  t wo year s of  i nel i gi bi l i t y  t o 
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pet i t i on f or  r ei nst at ement  shoul d be appr oved and adopt ed by 

t hi s cour t .   He does not  pr esent  any nar r ower  subi ssues nor  does 

he or gani ze hi s var i ous cont ent i ons about  t hi s case i nt o 

di scr et e ar gument s.   For  t he sake of  or gani zat i on,  we wi l l  

separ at e hi s var i ous asser t i ons,  t o t he ext ent  possi bl e,  i nt o 

mat t er s of  pr ocess and mat t er s of  subst ance.  

¶32 On t he pr ocedur al  s i de of  t he l edger ,  At t or ney 

Ei senber g l evel s  sever al  cr i t i c i sms agai nst  t he r ef er ee.   Fi r st ,  

he poi nt s t o a number  of  quot at i ons f r om t he r ef er ee' s r epor t ,  

i n whi ch t he r ef er ee st at ed,  i nt er  al i a,  t hat  many of  At t or ney 

Ei senber g' s st at ement s i n t hi s pr oceedi ng wer e wi l l f ul l y  f al se,  

t hat  At t or ney Ei senber g had engaged i n " cal cul at ed and 

r epet i t i ve ef f or t s t o conf use and conf ound, "  and t hat  t he 

r ef er ee i n hi s decades as a pr act i c i ng at t or ney and r ef er ee had 

never  encount er ed " a mor e evasi ve,  i nconsi st ent ,  decei t f ul ,  and 

unt r ut hf ul  wi t ness. "  

¶33 At t or ney Ei senber g al so compl ai ns about  an i nci dent  

wher e t he r ef er ee mi ssed a hear i ng,  whi ch t hen had t o be 

r eschedul ed.   At t or ney Ei senber g asser t s t hat  t hi s i nci dent  

r equi r ed hi m t o s i t  i n pai n unnecessar i l y  whi l e wai t i ng wi t h a 

wi t ness he had br ought  t o t he hear i ng.   Thi s i nc i dent  was al so 

par t  of  At t or ney Ei senber g' s pr i or  i nt er l ocut or y 

di squal i f i cat i on mot i on i n t hi s cour t .  

¶34 Al t hough At t or ney Ei senber g poi nt s t o t hese f act s i n 

hi s br i ef  and or al  ar gument ,  he never  devel ops any l egal  

ar gument  f r om t he f act s.   Hi s pr evi ous mot i on sought  

di squal i f i cat i on of  t he r ef er ee because of  t he r ef er ee' s al l eged 
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bi as agai nst  At t or ney Ei senber g,  but  he does not  devel op any 

such ar gument  i n hi s appeal .   He ci t es no l egal  aut hor i t y of  any 

sor t  r egar di ng t he st andar d f or  di squal i f y i ng a j udge or  r ef er ee 

due t o bi as.   He never  expl ai ns how t he f act s t hat  he ci t es 

pr ove t hat  t he r ef er ee was bi ased agai nst  hi m under  t he 

appl i cabl e st andar d.   We t her ef or e wi l l  not  addr ess t hi s mat t er  

f ur t her  because we wi l l  not  devel op At t or ney Ei senber g' s l egal  

ar gument  f or  hi m. 9 

¶35 At t or ney Ei senber g al so cr i t i c i zes t he OLR and i t s 

r et ai ned counsel  i n t hi s pr oceedi ng.   Fi r st ,  he i mpl i es t hat  t he 

OLR has pur sued t hi s and ot her  di sci pl i nar y cases agai nst  hi m 

because of  some vendet t a.   He cont ends t hat  he has become t he 

" OLR' s pi ñat a. "   Wi t h r espect  t o OLR' s counsel ,  he cont ends t hat  

dur i ng t he evi dent i ar y hear i ng opposi ng counsel  l aughed at  and 

mocked hi m.  

¶36 At t or ney Ei senber g al so asser t s t hat  t he OLR has 

i nf or med hi m t hat  i t  i s  wi t hhol di ng ni ne mor e count s of  

mi sconduct ,  whi ch i t  i nt ends t o pur sue i n t he event  t hat  he 

woul d pet i t i on f or  t he r ei nst at ement  of  hi s l i cense.   Ci t i ng 

                                                 
9 We not e,  however ,  t hat  t he r ef er ee' s comment s about  

At t or ney Ei senber g' s conduct  and t est i mony i n t hi s pr oceedi ng 
ar e pr oper  subj ect s of  a r ef er ee' s r epor t .   Whi l e At t or ney 
Ei senber g may not  l i ke t he manner  i n whi ch t he r ef er ee descr i bed 
hi s cr edi bi l i t y  det er mi nat i ons,  At t or ney Ei senber g has not  
pr esent ed a s i ngl e i nst ance i n whi ch t he r ef er ee' s comment s ar e 
i naccur at e or  ar e based on somet hi ng ot her  t han t he evi dence and 
t est i mony i n t hi s pr oceedi ng.   Si mi l ar l y,  whi l e t he i nci dent  
wi t h mi ssi ng a hear i ng i s r egr et t abl e,  At t or ney Ei senber g f ai l s 
t o show how t he r ef er ee' s mi ssi ng a hear i ng was di r ect ed 
speci f i cal l y at  hi m or  showed a bi as agai nst  hi m.  
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onl y an unpubl i shed cour t  of  appeal s opi ni on i n a cr i mi nal  case 

t hat  addr essed t he wi t hhol di ng of  r equest ed evi dence,  At t or ney 

Ei senber g cont ends t hat  t he OLR' s f ai l ur e t o pur sue t hose ni ne 

addi t i onal  char ges i n t hi s pr oceedi ng vi ol at es hi s due pr ocess 

r i ght s.  

¶37 We f i nd no mer i t  t o any of  At t or ney Ei senber g' s 

compl ai nt s r egar di ng t he OLR and i t s counsel  as t hey per t ai n t o 

t hi s di sci pl i nar y pr oceedi ng.   We see no evi dence t hat  t he OLR 

i s pur sui ng di sc i pl i nar y cases agai nst  At t or ney Ei senber g s i mpl y  

because of  who he i s.   Each of  t he pr i or  di sci pl i nar y cases 

agai nst  At t or ney Ei senber g br ought  by t he OLR or  i t s  

pr edecessor ,  BAPR,  r esul t ed i n f i ndi ngs of  mi sconduct  and t he 

i mposi t i on of  pr of essi onal  di sci pl i ne by t hi s cour t .   Pur sui ng a 

mer i t or i ous case i n t hi s i nst ance agai nst  At t or ney Ei senber g i s 

not  an i nval i d exer ci se of  pr osecut or i al  di scr et i on.    

¶38 We f ur t her  not e t hat  i n r esponse t o At t or ney 

Ei senber g' s c l ai m t hat  OLR' s counsel  had l aughed at  hi m and 

mocked hi m,  t he r ef er ee i ndi cat ed t hat  he had not  obser ved any 

such conduct  and t hat  At t or ney Ei senber g' s c l ai m was f al se.   The 

r ef er ee ci t ed t hi s c l ai m as one exampl e of  At t or ney Ei senber g' s 

at t empt  t o " engi neer  a f al se pi ct ur e of  t he pr oceedi ngs. "  

¶39 Wi t h r espect  t o t he al l eged addi t i onal  count s t hat  t he 

OLR i s pur por t edl y wi t hhol di ng unt i l  At t or ney Ei senber g f i l es a 

pet i t i on f or  r ei nst at ement ,  we not e t hat  At t or ney Ei senber g has 

not  pr ovi ded f act ual  suppor t  f or  hi s c l ai m.   Even i f  hi s 

cont ent i on i s accur at e,  any due pr ocess cl ai m r egar di ng t he 

t i mel i ness of  pr osecut i ng t hose cl ai ms woul d r el at e onl y t o 
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t hose cl ai ms,  i f  t hey wer e ever  pur sued.   At t or ney Ei senber g 

never  expl ai ns how any del ay i n pr osecut i ng t hose ot her  ni ne 

cl ai ms,  whi ch ar e not  bef or e t hi s cour t ,  af f ect s hi s due pr ocess 

r i ght s wi t h r espect  t o t he f i ve count s of  mi sconduct  t hat  t he 

OLR has pur sued and t hat  ar e bef or e t he cour t  i n t hi s 

pr oceedi ng.   Ther e s i mpl y can be no due pr ocess vi ol at i on i n 

t hi s case due t o t he t i mel i ness of  ot her  char ges of  pr of essi onal  

mi sconduct  t hat  have not  been al l eged i n t hi s case. 10 

¶40 At t or ney Ei senber g' s ar gument s r egar di ng t he subst ance 

of  t he r ef er ee' s r epor t  ar e s i mi l ar l y wi t hout  mer i t .   He pur sues 

essent i al l y  t wo subst ant i ve ar gument s i n hi s br i ef .   Fi r st ,  he 

mer el y r epeat s hi s ver si on of  t he f act s.   For  exampl e,  he agai n 

c l ai ms t hat  he was unawar e of  t he l anguage i n t he Sept ember  4,  

2007 " l et t er  of  pr ot ect i on, "  t hat  he s i gned t he l et t er  i n hast e,  

and t hat  he wi t hdr ew t he l et t er  t hr ee weeks l at er .   He t her ef or e 

i mpl i es t hat  he never  act ual l y  had a f ee- spl i t t i ng agr eement  

wi t h J. M. Z. ,  as t he l et t er  st at es.   Hi s f act ual  c l ai ms,  however ,  

i ncl udi ng hi s asser t i ons r egar di ng t he f ee- spl i t t i ng l et t er  of  

pr ot ect i on,  wer e expr essl y r ej ect ed by t he r ef er ee.   At t or ney 

                                                 
10 I ndeed,  i t  i s  i nt er est i ng t o not e t hat  At t or ney Ei senber g 

al so cr i t i c i zes t he OLR f or  cont i nui ng t hi s di sci pl i nar y  
pr oceedi ng af t er  hi s l i cense was r evoked i n Ei senber g V.   I n r e 
Di sci pl i nar y Pr oceedi ngs Agai nst  Ei senber g,  2010 WI  11,  322 
Wi s.  2d 518,  778 N. W. 2d 645.   He i mpl i es t hat  t her e was no val i d 
r eason f or  cont i nui ng t hi s di sci pl i nar y pr oceedi ng and t hat  t he 
onl y r easons f or  t he OLR t o move f or war d wi t h t hi s case wer e t o 
har ass hi m and t o i ncr ease t he amount  of  cost s he wi l l  have t o 
pay.   Gi ven t hese concer ns,  i t  i s  an i r r econci l abl e conf l i c t  
al so t o c l ai m t hat  t he OLR i s v i ol at i ng hi s r i ght s by choosi ng 
not  t o pr osecut e addi t i onal  mi sconduct  char ges agai nst  hi m i n 
t hi s pr oceedi ng.  
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Ei senber g i s obl i gat ed t o demonst r at e how t he r ef er ee' s f act ual  

f i ndi ngs wer e cl ear l y er r oneous.   He has not  even at t empt ed t o 

do so.   Si mpl y r epeat i ng hi s ver si on of  t he f act s i n t he f ace of  

t he r ef er ee' s c l ear  and unambi guous adver se f i ndi ngs of  f act  has 

no appel l at e wor t h.    

¶41 Af t er  conduct i ng our  r evi ew,  we f i nd no basi s t o 

concl ude t hat  t he r ef er ee' s f i ndi ngs of  f act  ar e c l ear l y  

er r oneous,  wi t h one mi nor  except i on t hat  has no bear i ng on 

whet her  At t or ney Ei senber g engaged i n pr of essi onal  mi sconduct .   

The r ef er ee expr essl y f ound t hat  t he Sept ember  4,  2007 and 

Sept ember  26,  2007 l et t er s s i gned by At t or ney Ei senber g wer e 

i dent i cal ,  except  f or  t he del et i on of  t he f i nal  t wo sent ences,  

whi ch set  f or t h t he f ee- spl i t t i ng agr eement s bet ween J. M. Z.  and 

At t or ney Ei senber g and bet ween J. M. Z.  and t he pr evi ous at t or ney.   

Whi l e much of  t he ear l i er  par t s of  t he t wo l et t er s ar e t he same,  

t her e ar e some ot her  di f f er ences,  al t hough t hose di f f er ences ar e 

not  r el evant  t o t he f ee- spl i t t i ng char ge at  i ssue i n t hi s 

di sci pl i nar y case.   Thus,  wi t h t he except i on of  t he f i ndi ng t hat  

t he t wo l et t er s wer e i dent i cal  but  f or  t he del et i on of  t he l ast  

t wo sent ences,  we accept  and adopt  t he r ef er ee' s f i ndi ngs of  

f act .  

¶42 The ot her  subst ant i ve ar gument  t hat  can be gl eaned 

f r om At t or ney Ei senber g' s br i ef  and or al  ar gument  i s t hat  any 

v i ol at i ons i n t hese t wo r epr esent at i ons wer e de mi ni mi s,  and 

t her ef or e shoul d not  be t r eat ed as v i ol at i ons.   Fi r st ,  whet her  

t he v i ol at i ons wer e i nsubst ant i al  woul d bear  on t he l evel  of  

di sci pl i ne t hat  shoul d be i mposed,  not  on whet her  t he f i ndi ngs 
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of  f act  demonst r at e t hat  At t or ney Ei senber g commi t t ed t he r ul e 

v i ol at i ons.   Second,  we di sagr ee t hat  t he v i ol at i ons char ged i n 

t hi s pr oceedi ng ar e de mi ni mi s.   Al l egi ng and pur sui ng a 

f r i vol ous cl ai m and t hen engagi ng i n bad f ai t h t act i cs desi gned 

t o f r ust r at e t he opponent ' s di scover y and def ense of  t hat  c l ai m 

ar e ser i ous et hi cal  v i ol at i ons.   Mor eover ,  whi l e At t or ney 

Ei senber g di d ul t i mat el y sat i sf y t he cost  j udgment  i mposed on 

hi m f or  t he f r i vol ous cl ai m agai nst  B. S.  i n an amount  t hat  was 

subst ant i al l y  gr eat er  t han t he or i gi nal  j udgment ,  hi s r ef usal  t o 

pay t hat  cost  j udgment  f or  year s s i gni f i ed a caval i er  di sr egar d 

f or  t he c i r cui t  cour t ' s  or der s.   Fi nal l y,  agr eei ng t o spl i t  f ees 

wi t h a nonl awyer  and t hen l y i ng t o i nvest i gat or s about  t hat  

agr eement  i s c l ear l y mor e t han a t echni cal  v i ol at i on.    

¶43 We not e t hat  whi l e At t or ney Ei senber g at t empt s t o 

downpl ay t he ser i ousness of  hi s mi sconduct ,  he has not  

expl i c i t l y  ar gued t hat  t he f act s as f ound by t he r ef er ee do not  

sat i sf y t he el ement s of  t he char ges agai nst  hi m.   Our  r evi ew of  

t he mat t er  l eads us t o agr ee wi t h t he r ef er ee t hat  t he f act s of  

t hi s case cl ear l y and convi nci ngl y suppor t  a concl usi on of  

mi sconduct  on each of  t he f i ve count s at  i ssue.  

¶44 We t ur n now t o t he quest i on of  t he pr oper  l evel  of  

di sci pl i ne.   Of  gr eat  i mpor t ance t o t hi s i ssue i s t he f act  t hat  

t hi s i s t he s i xt h t i me t hat  At t or ney Ei senber g has been t he 

subj ect  of  pr of essi onal  di sci pl i ne due t o mi sconduct .   Mor eover ,  

t her e i s a r ecur r i ng pat t er n of  behavi or  and di sr egar d f or  t he 

r ul es t hat  gover n t he pr i v i l ege of  pr act i c i ng l aw i n t hi s st at e.   

Thi s i s not  t he f i r st  t i me t hat  At t or ney Ei senber g has been 
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f ound t o have commenced sham or  f r i vol ous l i t i gat i on.   I t  i s  

al so not  t he f i r st  t i me t hat  he has pr ovi ded f al se st at ement s t o 

t he r egul at or y aut hor i t i es i nvest i gat i ng hi s conduct .   I ndeed,  

even dur i ng t he cour se of  t hi s di sci pl i nar y pr oceedi ng,  t he 

r ef er ee f ound t hat  At t or ney Ei senber g had r epeat edl y changed hi s  

st or y on sever al  i ssues i n an appar ent  at t empt  t o avoi d 

di sci pl i ne f or  hi s mi sconduct .   The r ef er ee f ound t hat  hi s 

c l ai ms wer e not hi ng mor e t han f abr i cat i ons.   Fur t her ,  as we 

not ed above,  t he mi sconduct  we have f ound i n t hi s case i s 

ser i ous and r epr esent s a f l agr ant  mi suse of  t he l aw and t he 

posi t i on of  at t or ney f or  sel f - ser vi ng ends.   Fi nal l y,  At t or ney 

Ei senber g has not  demonst r at ed an accept ance of  r esponsi bi l i t y  

or  r emor se f or  hi s mi sconduct .   To t he cont r ar y,  as t he r ef er ee 

poi nt ed out ,  he has at t empt ed t o pl ace bl ame on ever yone el se,  

i ncl udi ng t he OLR' s counsel  and t he r ef er ee,  and t o mi ni mi ze t he 

ser i ousness of  hi s mi sconduct .   We t her ef or e agr ee wi t h t he 

r ef er ee t hat  our  pr i or  pr ecedent s and t he par t i cul ar  f act s of  

t hi s case war r ant  i mposi ng a t wo- year  suspensi on,  whi ch shal l  

r un consecut i ve t o t he per i od of  i nel i gi bi l i t y  r equi r ed by t he 

pr i or  r evocat i on of  At t or ney Ei senber g' s l i cense t o pr act i ce l aw 

i n t hi s st at e. 11 

                                                 
11 We have on pr i or  occasi ons ext ended t he i nel i gi bi l i t y  of  

a pr evi ousl y r evoked or  suspended at t or ney t o pet i t i on f or  
r ei nst at ement  upon a f i ndi ng t hat  an addi t i onal  per i od of  
suspensi on i s war r ant ed by t he at t or ney' s f ur t her  mi sconduct .   
See,  e. g. ,  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Weber ,  219 
Wi s.  2d 342,  345,  579 N. W. 2d 229 ( 1998)  ( i mposi ng addi t i onal  
s i x- mont h per i od of  i nel i gi bi l i t y  on at t or ney whose l i cense had 
been pr evi ousl y r evoked) ;  see al so I n r e Di sci pl i nar y 
Pr oceedi ngs Agai nst  Edgar ,  2003 WI  49,  ¶13,  261 Wi s.  2d 413,  661 
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¶45 Fi nal l y,  we addr ess t he i ssue of  t he cost s of  t hi s 

pr oceedi ng.   At t or ney Ei senber g submi t t ed t wo l et t er s i n 

r esponse t o t he OLR' s i ni t i al  st at ement  of  cost s,  i n whi ch he 

made unsuppor t ed cl ai ms r egar di ng t he OLR' s at t or ney f ees and 

t he r ef er ee' s f ees.   He asked f or  medi at i on or  ar bi t r at i on 

r egar di ng t he OLR' s f ees or  f or  an eval uat i on of  t he OLR' s and 

t he r ef er ee' s f ee i nvoi ces by a t hi r d par t y.   A por t i on of  

At t or ney Ei senber g' s br i ef  i n t hi s cour t  and a s i gni f i cant  par t  

of  hi s or al  ar gument  was al so di r ect ed t o ar gui ng t hat  he shoul d 

not  have t o pay any cost s.   However ,  when t he OLR f i l ed i t s 

suppl ement al  st at ement  of  cost s  af t er  or al  ar gument ,  At t or ney 

Ei senber g di d not  l odge any obj ect i on.   

¶46 I n addi t i on t o c l ai mi ng t hat  t he r ef er ee' s and t he 

OLR' s f ees wer e i nf l at ed,  At t or ney Ei senber g al so cont ends t hat  

t her e was no need f or  much of  t he OLR' s and t he r ef er ee' s wor k 

because t he OLR cl ai med t hat  hi s  def enses t o t he char ges i n t hi s  

pr oceedi ng wer e f r i vol ous.   He cl ai ms t hat  he of f er ed t o 

vol unt ar i l y  r ef r ai n f r om ever  seeki ng t he r ei nst at ement  of  hi s  

l i cense,  whi ch woul d have el i mi nat ed t he need f or  any f ur t her  

f ees,  but  t he OLR r ef used hi s of f er .   He f ur t her  st at es t hat  he 

has no f i nanci al  r esour ces t o pay any cost  awar d.    

¶47 The gener al  pol i cy of  t hi s cour t ,  absent  ext r aor di nar y 

c i r cumst ances,  i s t o i mpose t he f ul l  cost s of  a di sci pl i nar y 

pr oceedi ng on t he at t or ney whose mi sconduct  necessi t at ed t he 

                                                                                                                                                             
N. W. 2d 817 ( i mposi ng one- year  suspensi on t o r un consecut i ve t o 
t he end of  a pr i or  t wo- year  suspensi on) .  
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pr oceedi ng.   SCR 22. 24( 1m) .   An at t or ney who obj ect s t o a 

st at ement  of  cost s f i l ed by t he OLR must  st at e,  wi t h 

speci f i c i t y,  t he bases f or  t he obj ect i on and must  al so pr ovi de 

an amount  t hat  he/ she bel i eves t o be r easonabl e under  t he 

c i r cumst ances.   SCR 22. 24( 2) .   At t or ney Ei senber g has not  

compl i ed wi t h ei t her  r equi r ement .   He makes onl y br oad,  

unsuppor t ed asser t i ons and never  i ndi cat es what  he bel i eves t o 

be a r easonabl e amount  of  cost s.   Mor eover ,  t o t he ext ent  t hat  

At t or ney Ei senber g cont ends t hat  some expenses i ncur r ed by t he 

OLR' s counsel  or  t he r ef er ee wer e unnecessar y because t he OLR 

cl ai med hi s def enses wer e wi t hout  mer i t ,  we not e t hat  At t or ney 

Ei senber g cont i nued t o l i t i gat e t hi s mat t er  aggr essi vel y,  cr oss-

exami ni ng t he OLR' s wi t nesses,  cal l i ng hi s own wi t nesses and 

appeal i ng t he r ef er ee' s r epor t  and r ecommendat i on t o t hi s cour t .   

One cannot  l i t i gat e aggr essi vel y  and t hen cr i t i c i ze t he opposi ng 

par t y f or  doi ng t he same.   We t her ef or e f i nd no ext r aor di nar y 

c i r cumst ances t hat  woul d war r ant  devi at i ng f r om our  gener al  

pol i cy.   To t he ext ent  t hat  At t or ney Ei senber g cont ends t hat  he 

i s f i nanci al l y unabl e t o pay t he cost s of  t hi s pr oceedi ng,  he 

has pr ovi ded no pr oof  of  hi s f i nanci al  s i t uat i on.   He may 

pr ovi de f i nanci al  i nf or mat i on t o t he OLR and negot i at e a payment  

pl an wi t h t hat  agency.  

¶48 I T I S ORDERED t hat  t he l i cense of  Al an D.  Ei senber g t o 

pr act i ce l aw i n Wi sconsi n i s suspended f or  a per i od of  t wo 

year s,  ef f ect i ve Apr i l  1,  2015.  
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¶49 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Al an D.  Ei senber g shal l  pay t o t he Of f i ce of  

Lawyer  Regul at i on t he cost s of  t hi s pr oceedi ng.  

¶50 I T I S FURTHER ORDERED t hat ,  t o t he ext ent  he has not  

al r eady done so,  Al an D.  Ei senber g shal l  compl y wi t h t he 

pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  a per son whose 

l i cense t o pr act i ce l aw i n Wi sconsi n has been suspended or  

r evoked.  

¶51 I T I S FURTHER ORDERED t hat  compl i ance wi t h al l  

condi t i ons of  t hi s or der  i s r equi r ed f or  r ei nst at ement .   See 

SCR 22. 28( 3) .  
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