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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  an 

unpubl i shed cour t  of  appeal s deci s i on1 summar i l y af f i r mi ng t he 

di sposi t i onal  or der  of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Judge 

                                                 
1 St at e v.  Bobby G. ,  No.  2006AP66- NM,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Apr .  25,  2006) .  
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Thomas R.  Cooper ,  t er mi nat i ng Bobby G. ' s par ent al  r i ght s t o hi s 

bi ol ogi cal  son Mar quet t e.   Based on Bobby G. ' s admi ssi ons and 

answer s t o i nt er r ogat or i es,  t he c i r cui t  cour t  gr ant ed t he St at e 

par t i al  summar y j udgment  at  t he f i r st  st ep of  t he t er mi nat i on of  

par ent al  r i ght s pr oceedi ngs,  t he f act - f i ndi ng phase r el at i ng t o 

t he gr ounds f or  t er mi nat i on. 2  The ci r cui t  cour t  r ul ed t hat  Bobby 

G.  had f ai l ed t o assume par ent al  r esponsi bi l i t y  f or  Mar quet t e 

under  Wi s.  St at .  § 48. 415( 6)  ( 2003- 04) 3 and decl ar ed Bobby G.  

unf i t  as a par ent .   At  t he second st ep of  t he t er mi nat i on of  

par ent al  r i ght s pr oceedi ngs,  t he di sposi t i onal  phase, 4 af t er  

hear i ng t est i mony,  i ncl udi ng f r om Bobby G. ,  t he c i r cui t  cour t  

det er mi ned t hat  i t  was i n Mar quet t e' s best  i nt er est s t o 

t er mi nat e Bobby G. ' s par ent al  r i ght s.  

¶2 Bobby G. ' s appel l at e counsel  f i l ed a no- mer i t  r epor t  

i n t he cour t  of  appeal s pur suant  t o Wi s.  St at .  §§ 809. 107( 5m)  

and 809. 32( 1) .   The cour t  of  appeal s,  upon r ev i ew of  t he no-

mer i t  r epor t  and t he r ecor d,  adopt ed t he no- mer i t  r epor t  and 

af f i r med t he or der  of  t he c i r cui t  cour t .   Bobby G.  sought  

r evi ew,  and hi s new pr o bono counsel  chal l enges t he t er mi nat i on 

of  par ent al  r i ght s bef or e t hi s cour t .  

                                                 
2 I n t hi s phase,  t he par ent ' s r i ght s ar e par amount .   See 

Evel yn C. R.  v.  Tyki l a S. ,  2001 WI  110,  ¶22,  246 Wi s.  2d 1,  629 
N. W. 2d 768.    

3 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se not ed.  

4 I n t hi s phase,  t he chi l d' s best  i nt er est s ar e par amount .   
See Evel yn C. R. ,  246 Wi s.  2d 1,  ¶23.    
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¶3 Bobby G.  pr i mar i l y r ai ses a const i t ut i onal  quest i on 

f or  r evi ew,  aski ng t hi s cour t  t o deci de t hat  i t  i s  

unconst i t ut i onal  t o t er mi nat e a f at her ' s par ent al  r i ght s based 

on a f ai l ur e t o assume par ent al  r esponsi bi l i t y  under  Wi s.  St at .  

§ 48. 415( 6)  when t he f at her  di d not  know of  t he chi l d' s 

exi st ence unt i l  af t er  t he pet i t i on f or  t er mi nat i on of  par ent al  

r i ght s was f i l ed.   Bobby G.  ar gues t hat  an unmar r i ed bi ol ogi cal  

f at her  has a const i t ut i onal l y pr ot ect ed i nt er est  i n t he 

oppor t uni t y t o devel op a r el at i onshi p wi t h hi s chi l d.   I n t he 

di scussi on of  t he const i t ut i onal  i ssues,  t he par t i es r ai se,  bot h 

i mpl i c i t l y  and expl i c i t l y ,  t he i ssue of  t he pr oper  

i nt er pr et at i on of  § 48. 415( 6) .   Because we can r esol ve t he case 

on st at ut or y gr ounds,  we decl i ne t o addr ess t he const i t ut i onal  

i ssues pr esent ed by Bobby G.   Wer e t he cour t  or  any member  

t her eof  t o i nt er pr et  t he st at ut e as not  r equi r i ng t hat  an 

unmar r i ed bi ol ogi cal  f at her  have t he oppor t uni t y t o devel op a 

r el at i onshi p wi t h hi s chi l d af t er  he l ear ns of  t he exi st ence of  

t he chi l d,  t he const i t ut i onal  i ssue t he par t i es addr ess at  

l engt h woul d have t o be deci ded.        

¶4 I n exami ni ng whet her  gr ounds f or  t er mi nat i on of  

par ent al  r i ght s exi st ed i n t he i nst ant  case under  Wi s.  St at .  

§ 48. 415( 6) ,  t he c i r cui t  cour t  di d not  cons i der  Bobby G. ' s 

ef f or t s t o assume par ent al  r esponsi bi l i t y  f or  Mar quet t e af t er  he 

l ear ned he was t he bi ol ogi cal  f at her  but  bef or e t he gr ounds f or  

t er mi nat i on wer e adj udi cat ed.   Rat her ,  t he c i r cui t  cour t  

concl uded as a mat t er  of  l aw t hat  i t  need not  consi der  at  t he 

gr ounds phase Bobby G. ' s ef f or t s  under t aken af t er  t he pet i t i on 
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f or  t er mi nat i on was f i l ed,  even t hough Bobby G.  di d not  l ear n he 

was Mar quet t e' s f at her  unt i l  af t er  t he pet i t i on was f i l ed.   The 

ci r cui t  cour t  decl ar ed t hat  i t  woul d i nst ead consi der  Bobby G. ' s 

ef f or t s at  t he di sposi t i onal  phase. 5  At  t he di sposi t i onal  phase,  

                                                 
5 The St at e cont ends t hat  Bobby G.  di d not  ar gue i n t he 

c i r cui t  cour t  t hat  hi s conduct  af t er  t he t er mi nat i on pet i t i on 
was f i l ed was r el evant  t o t he par t i al  summar y j udgment  
det er mi nat i on,  and t her ef or e cannot  c l ai m er r or  on r evi ew f or  
t he c i r cui t  cour t ' s  f ai l ur e t o consi der  evi dence he never  t r i ed 
t o of f er .  

Under  our  case l aw,  t he c i r cui t  cour t  had t he dut y at  t he 
f act - f i ndi ng hear i ng t o f i nd by c l ear  and convi nci ng evi dence 
t hat  al l  t he el ement s of  Wi s.  St at .  § 48. 415( 6)  had been 
sat i sf i ed.   The ci r cui t  cour t  cannot  be r el i eved of  i t s  dut y 
under  t he Four t eent h Amendment  and chapt er  48 t o t ake suf f i c i ent  
evi dence t o suppor t  a f i ndi ng of  t he gr ounds by c l ear  and 
convi nci ng evi dence.   Evel yn C. R. ,  246 Wi s.  2d 1,  ¶¶24,  26.   
" Due t o t he sever e nat ur e of  t er mi nat i ons of  par ent al  r i ght s,  
t er mi nat i on pr oceedi ngs r equi r e hei ght ened l egal  saf eguar ds 
agai nst  er r oneous deci s i ons.  .  .  .  [ T] he Due Pr ocess Cl ause of  
t he Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on 
r equi r es t hat  ' [ i ] n or der  f or  par ent al  r i ght s t o be t er mi nat ed,  
t he pet i t i oner  must  show by cl ear  and convi nci ng evi dence t hat  
t he t er mi nat i on i s appr opr i at e. ' "   I d. ,  ¶21 ( c i t at i ons omi t t ed) .   
See al so St even V.  v.  Kel l ey H. ,  2004 WI  47 ¶21,  271 Wi s.  2d 1,  
678 N. W. 2d 856.    
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t he c i r cui t  cour t  hel d t hat  Bobby G. ' s at t empt s t o assume 

par ent al  r esponsi bi l i t y  wer e i r r el evant  bef or e r eaf f i r mi ng t hat  

t he gr ounds f or  t er mi nat i on had been est abl i shed by c l ear  and 

convi nci ng evi dence.  

¶5 For  t he r easons set  f or t h,  we hol d t hat  i n det er mi ni ng 

whet her  a par t y  seeki ng t er mi nat i on of  par ent al  r i ght s has 

pr oven by c l ear  and convi nci ng evi dence t hat  a bi ol ogi cal  f at her  

has f ai l ed t o assume par ent al  r esponsi bi l i t y  under  Wi s.  St at .  

§ 48. 415( 6) ,  a c i r cui t  cour t  must  consi der  t he bi ol ogi cal  

f at her ' s ef f or t s under t aken af t er  he di scover s t hat  he i s t he 

f at her  but  bef or e t he c i r cui t  cour t  adj udi cat es t he gr ounds of  

t he t er mi nat i on pr oceedi ng.   Thus t he ci r cui t  cour t  i n t he 

i nst ant  case pr oceeded under  an er r oneous i nt er pr et at i on of  t he 

st at ut e.   Accor di ngl y,  t he f act s wer e not  f ul l y devel oped;  t o 

t he ext ent  f act s wer e devel oped,  t hese f act s and t hei r  i mpor t  

                                                                                                                                                             
The answer s t o t he i nt er r ogat or i es at  t he gr ounds phase and 

t he t est i mony at  t he di sposi t i onal  phase shoul d have al er t ed t he 
ci r cui t  cour t  t hat  t her e was a di sput e about  mat er i al  f act s and 
t hat  t he necessar y f act ual  basi s  was not  est abl i shed t o j ust i f y 
t he par t i al  summar y j udgment .   Cf .  Wi s.  St at .  § 48. 422( 7) ( c)  
( r el at i ng t o admi ssi ons;  bef or e accept i ng an admi ssi on of  t he 
al l eged f act s i n a t er mi nat i on pet i t i on,  t he c i r cui t  cour t  shal l  
" [ m] ake such i nqui r i es as sat i sf act or i l y  est abl i sh t hat  t her e i s  
a f act ual  basi s f or  t he admi ssi on" ) ;  St at e v.  Lacker shi r e,  2007 
WI  74,  ¶33,  ___ Wi s.  2d ___,  ___ N. W. 2d ___ ( r el at i ng t o 
§ 971. 08( 1) ( b)  r equi r i ng a c i r cui t  cour t  t o make " such i nqui r y  
as sat i sf i es i t  t hat  t he def endant  i n f act  commi t t ed t he cr i me 
char ged"  bef or e accept i ng a gui l t y pl ea) .   A c i r cui t  cour t  may 
r ecei ve evi dence at  t he di sposi t i onal  phase t hat  i t  mi ght  have 
used t o deci de t he gr ounds phase.   I n t he i nst ant  case,  t he 
c i r cui t  cour t  cont i nued t o v i ew t he evi dence of  Bobby G. ' s 
r el at i onshi p wi t h Mar quet t e af t er  he l ear ned of  t he chi l d' s 
exi st ence as i r r el evant .  
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ar e i n di sput e.   The par t i es di sput ed whet her  Bobby G.  assumed 

par ent al  r esponsi bi l i t y  af t er  he l ear ned of  hi s pat er ni t y but  

bef or e adj udi cat i on of  t he gr ounds f or  t er mi nat i on.   

Accor di ngl y,  wi t h f act s i n di sput e,  t he c i r cui t  cour t  er r ed as a 

mat t er  of  l aw i n gr ant i ng par t i al  summar y j udgment .   Mor eover ,  

Bobby G.  r equest ed a j ur y t r i al ,  whi ch t he ci r cui t  cour t  deni ed 

because i t  er r oneousl y f ound no mat er i al  f act s or  i nf er ences 

t her ef r om i n di sput e.   Nei t her  t he c i r cui t  cour t  nor  t hi s cour t  

can depr i ve Bobby G.  of  a j ur y  t r i al  by deci di ng t he f act ual  

di sput e. 6    

¶6 For  t he r easons set  f or t h,  we r ever se t he deci s i on of  

t he cour t  of  appeal s af f i r mi ng t he summar y j udgment .   We r emand 

t he cause t o t he c i r cui t  cour t  f or  a f act - f i ndi ng hear i ng i n 

accor dance wi t h Wi s.  St at .  § 48. 424 t o det er mi ne whet her  gr ounds 

exi st  f or  t er mi nat i on of  Bobby G. ' s par ent al  r i ght s t o Mar quet t e 

and,  i f  necessar y,  f or  a di sposi t i onal  hear i ng i n accor dance 

wi t h § 48. 427 on whet her  Bobby G. ' s par ent al  r i ght s shoul d be 

t er mi nat ed i n t he best  i nt er est s of  Mar quet t e.  

I  

 ¶7 Al t hough we have di scussed t hi s  case as pr esent i ng a 

quest i on of  l aw,  we cannot  f or get  t hat  t hi s case af f ect s a 

l i t t l e boy whose f at e st i l l  hangs i n t he bal ance.   At  t he hear t  

of  t hi s case i s a chi l d named Mar quet t e,  who was bor n on August  

                                                 
6 A c i r cui t  cour t  may di r ect  a ver di ct  i n t he gr ounds phase 

of  a t er mi nat i on of  par ent al  r i ght s pr oceedi ng.   Door  Count y 
DHFS v.  Scot t  S. ,  230 Wi s.  2d 460,  465,  602 N. W. 2d 167 ( Ct .  App.  
1999) .  
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31,  2003,  t o Deni se W.  but  has never  l i ved wi t h hi s mot her .   

Si nce di schar ge f r om t he hospi t al  af t er  bi r t h,  Mar quet t e has 

l i ved excl usi vel y wi t h hi s f ost er  par ent s,  Dr .  Jef f r ey and 

Kar en,  who ar e commi t t ed t o adopt i ng Mar quet t e and have gi ven 

Mar quet t e ext r aor di nar y car e.   Mar quet t e was bor n pr emat ur el y 

and has f aced ser i ous heal t h pr obl ems t hat  have r equi r ed 

si gni f i cant  medi cal  at t ent i on.   

¶8 A CHI PS7 case was i ni t i at ed on Mar quet t e' s behal f  by 

t he Bur eau of  Mi l waukee Chi l d Wel f ar e i n Sept ember  2003.   Deni se 

W.  was not  mar r i ed at  t he t i me of  Mar quet t e' s concept i on and 

bi r t h,  so t he St at e at t empt ed t o i dent i f y Mar quet t e' s bi ol ogi cal  

f at her .   Deni se W.  i ni t i al l y  named Ear l ey S.  as Mar quet t e' s 

bi ol ogi cal  f at her .   On Oct ober  3,  2003,  t he c i r cui t  cour t  

or der ed a genet i c t est  f or  Ear l ey S. ,  whi ch on November  11,  

2003,  excl uded Ear l ey S.  as Mar quet t e' s bi ol ogi cal  f at her .   The 

f ol l owi ng day,  Deni se W.  i dent i f i ed John J. ,  Sr . ,  as anot her  

possi bl e f at her  f or  Mar quet t e.   I n Febr uar y 2004,  however ,  John 

J. ,  Sr . ,  was al so excl uded as Mar quet t e' s bi ol ogi cal  f at her .   I n 

Mar ch 2004,  Deni se W.  named " Bobby"  as a pot ent i al  f at her .   

Deni se W.  di d not  have a l ast  name or  addr ess f or  " Bobby. "  

¶9 On Apr i l  13,  2004,  t he Mi l waukee Count y Ci r cui t  Cour t ,  

Judge Kevi n Mar t ens,  f ound Mar quet t e t o be a chi l d i n need of  

pr ot ect i on and ser vi ces pur suant  t o Wi s.  St at .  § 48. 13.  

                                                 
7 CHI PS i s an acr onym f or  " chi l d i n need of  pr ot ect i on or  

ser vi ces. "   See Wi s.  St at .  § 48. 13.  
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¶10 On June 16,  2004,  t he St at e f i l ed a pet i t i on t o 

t er mi nat e Deni se W. ' s par ent al  r i ght s t o Mar quet t e,  as wel l  as 

t he par ent al  r i ght s of  Mar quet t e' s bi ol ogi cal  f at her . 8  The 

pet i t i on f or  t er mi nat i on of  par ent al  r i ght s named " ' Bobby'  and 

any unknown f at her "  as Mar quet t e' s bi ol ogi cal  f at her .   The 

Bur eau of  Mi l waukee Chi l d Wel f ar e began ef f or t s t o i dent i f y and 

l ocat e " Bobby. "  

¶11 By August  24,  2004,  t he Bur eau of  Mi l waukee Chi l d 

Wel f ar e had i dent i f i ed " Bobby"  as Bobby G.  and ser ved hi m wi t h a 

summons f or  t he t er mi nat i on of  par ent al  r i ght s pr oceedi ngs on 

August  27,  2004.   Bobby G.  l ear ned about  Deni se W. ' s chi l d onl y 

when he was ser ved wi t h t he summons.  

¶12 On November  24,  2004,  Bobby G.  was adj udi cat ed 

Mar quet t e' s f at her  as a r esul t  of  cour t - or der ed genet i c t est i ng.   

The t er mi nat i on of  par ent al  r i ght s case was t hen adj our ned t o 

Januar y 11,  2005,  t o al l ow Bobby G.  t o obt ai n counsel .  

¶13 On Januar y 11,  2005,  Bobby G.  made a f or mal  appear ance 

i n t he t er mi nat i on pr oceedi ngs,  cont est i ng t he t er mi nat i on and 

demandi ng a j ur y  t r i al .   Thr oughout  t he t er mi nat i on of  par ent al  

r i ght s pr oceedi ngs,  Bobby G.  emphasi zed t hat  he wi shed t o 

exer ci se hi s r i ght  t o a j ur y t r i al  on t he i ssue of  gr ounds f or  

t er mi nat i on.    

                                                 
8 Deni se W. ' s par ent al  r i ght s t o Mar quet t e wer e t er mi nat ed,  

and t hi s r evi ew concer ns onl y t he t er mi nat i on of  Bobby G. ' s 
par ent al  r i ght s t o Mar quet t e.  
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¶14 As par t  of  t he t er mi nat i on of  par ent al  r i ght s 

pr oceedi ng,  t he St at e submi t t ed t he f ol l owi ng el even r equest s 

f or  admi ssi ons t o Bobby G. ,  and Bobby G.  answer ed " yes"  t o each:  

Admi ssi on #1:   Admi t  t hat  Bobby G[ ]  has never  assumed 
par ent al  r esponsi bi l i t y  f or  Mar quet t e S[ ] .  

Admi ssi on #2:   Admi t  t hat  Bobby G[ ]  has never  
est abl i shed a subst ant i al  par ent al  r el at i onshi p wi t h 
Mar quet t e S[ ] .  

Admi ssi on #3:   Admi t  t hat  Bobby G[ ]  has never  
exer ci sed r esponsi bi l i t y  f or  t he dai l y super vi s i on of  
Mar quet t e S[ ] .  

Admi ssi on #4:   Admi t  t hat  Bobby G[ ]  has never  
exer ci sed r esponsi bi l i t y  f or  t he educat i on of  
Mar quet t e S[ ] .  

Admi ssi on #5:   Admi t  t hat  Bobby G[ ]  went  s i x mont hs or  
l onger  wi t hout  havi ng f ace t o f ace cont act  wi t h 
Mar quet t e S[ ] .  

Admi ssi on #6:   Admi t  t hat  Bobby G[ ]  was unawar e t hat  
he was t he f at her  of  Mar quet t e S[ ]  unt i l  af t er  June 
16,  2004.  

Admi ssi on #7:   Admi t  t hat  Bobby G[ ]  was not  i nvol ved 
i n assi st i ng i n,  or  pr ovi di ng f or ,  t he pr e- nat al  car e 
of  Mar quet t e S[ ] .  

Admi ssi on #8:   Admi t  t hat  Bobby G[ ]  went  s i x mont hs or  
l onger  wi t hout  havi ng any communi cat i on wi t h Mar quet t e 
S[ ] .  

Admi ssi on #9:   Admi t  t hat  Bobby G[ ]  has never  pai d 
chi l d suppor t  f or  Mar quet t e S[ ] .  

Admi ssi on #10:   Admi t  t hat  Bobby G[ ]  has never  met  
Mar quet t e S[ ] .  

Admi ssi on #11:   Admi t  t hat  Bobby G[ ]  was unawar e t hat  
he was t he f at her  of  Mar quet t e S[ ]  unt i l  he was 
i nf or med of  DNA t est  r esul t s i ndi cat i ng hi s pat er ni t y.  
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¶15 The St at e al so submi t t ed 24 i nt er r ogat or i es al ong wi t h 

t he r equest s f or  admi ssi ons.   The i nt er r ogat or i es pr obed t he 

nat ur e of  Bobby G. ' s r el at i onshi p wi t h Mar quet t e,  i ncl udi ng what  

ef f or t s Bobby G.  had made t o pr ovi de f or  Mar quet t e and f or  

Deni se W.   The i nt er r ogat or i es r equest ed i nf or mat i on about  Bobby 

G. ' s conduct  t hr ough Apr i l  20,  2005,  t hat  i s ,  i ncl udi ng a per i od 

of  t i me af t er  t he pet i t i on f or  t er mi nat i on of  par ent al  r i ght s 

had been f i l ed.    

¶16 Many of  Bobby G. ' s r esponses t o t he i nt er r ogat or i es 

suppor t  t he admi ssi ons t hat  Bobby G.  t ook no st eps t o assume 

par ent al  r esponsi bi l i t y  bef or e he l ear ned of  t he exi st ence of  

hi s son. 9  Sever al  of  t he r esponses t o t he i nt er r ogat or i es 

                                                 
9 For  i nst ance,  Bobby G.  was asked t he f ol l owi ng quest i ons 

and suppl i ed t he f ol l owi ng answer s:  

I nt er r ogat or y #1:   I f  your  answer  t o any of  
pet i t i oner ' s Fi r st  Set  of  Request s f or  Admi ssi ons was 
anyt hi ng ot her  t han an unqual i f i ed admi ssi on,  pl ease 
set  f or t h i n det ai l ,  f or  each and ever y admi ssi on,  t he 
f act ual  basi s f or  your  r esponse and i dent i f y al l  
document s and wi t nesses t hat  suppor t  or  i n any way 
r el at e t o your  answer .  

Response 1:  

No answer .  

I nt er r ogat or y #3:   Pl ease l i s t  t he dat e,  l ocat i on,  
dur at i on and nat ur e of  each and ever y cont act  Bobby 
G[ ]  has had wi t h any f ost er  par ent  of  Mar quet t e S[ ]  
bet ween August  31,  2003,  and Apr i l  20,  2005.  

Response 3:  

None 



No.  2006AP66- NM   

 

11 
 

demonst r at ed,  however ,  t hat  af t er  he l ear ned of  hi s son' s 

exi st ence Bobby G.  made r epeat ed ef f or t s t o communi cat e wi t h hi s 

son and was i nt er est ed i n devel opi ng a par ent al  r el at i onshi p. 10  

                                                                                                                                                             
I nt er r ogat or y #20:   Pl ease l i s t  al l  s t eps Bobby G[ ]  
has t aken t o est abl i sh a subst ant i al  par ent al  
r el at i onshi p wi t h Mar quet t e S[ ] .  

Response 20:  

None.  

I nt er r ogat or y #24:   Pl ease l i s t  al l  s t eps Bobby G[ ]  
has t aken t o exer ci se s i gni f i cant  r esponsi bi l i t y  f or  
t he car e of  Mar quet t e S[ ] .  

Response 24:  

None.  

10 Of  not e,  Bobby G.  was asked t he f ol l owi ng quest i ons and 
suppl i ed t he f ol l owi ng answer s:  
 

I nt er r ogat or y #4:   Pl ease l i s t  t he dat e,  l ocat i on,  
dur at i on and nat ur e of  each and ever y cont act  Bobby 
G[ ]  has had wi t h any BMCW [ Bur eau of  Mi l waukee Chi l d 
Wel f ar e]  soci al  wor ker  s i nce August  31,  2003.  

Response 4:    

Mont h of  Febr uar y,  2 l et t er s t o BMCW casewor ker .  

Mont h of  Mar ch,  1 l et t er  t o BMCW Casewor ker ,  sever al  
cal l s t o BMCW Casewor ker  f r om Casewor ker  at  Fox Lake.  

Speci f i c  dat es unknown.  

I nt er r ogat or y #5:   Pl ease l i s t  each and ever y dat e on 
whi ch Bobby G[ ]  at t empt ed t o v i s i t  or  communi cat e wi t h 
Mar quet t e S[ ]  bet ween August  31,  2003,  and Apr i l  20,  
2005.  

Response 5:  

Mont h of  Febr uar y,  2 l et t er s t o BMCW Casewor ker  



No.  2006AP66- NM   

 

12 
 

Accor di ng t o t he i nt er r ogat or i es,  af t er  he l ear ned t hat  he was 

Mar quet t e' s f at her ,  Bobby G.  communi cat ed wi t h t he casewor ker s 

assi gned t o Mar quet t e' s case,  i nqui r i ng how he coul d est abl i sh 

communi cat i on wi t h hi s son.   Thus t he ci r cui t  cour t  was awar e at  

t he gr ounds phase of  t he t er mi nat i on pr oceedi ngs t hat  Bobby G.  

was at t empt i ng t o r each out  t o hi s son.    

¶17 On June 27,  2005,  t he St at e f i l ed a not i ce of  mot i on 

and mot i on f or  par t i al  summar y j udgment .   Bobby G.  ar gued t hat  

summar y j udgment  was i nappr opr i at e because t her e wer e mat er i al  

f act s i n di sput e and he want ed a j ur y t o deci de t hem. 11 

                                                                                                                                                             
Mont h of  Mar ch,  1 l et t er  t o BMCW Casewor ker ,  sever al  
cal l s t o BMCW Casewor ker  f r om Casewor ker  at  Fox Lake.  

Speci f i c  dat es unknown.  

Al l  cont act s at t empt ed wer e i n an ef f or t  t o i nqui r e 
about  Mar quet t e S[ ] ,  hi s wel f ar e and at t empt s t o 
cont act  hi m.  

I nt er r ogat or y #6:   For  each and ever y dat e l i s t ed i n 
r esponse t o I nt er r ogat or y #5,  pl ease l i s t  ever y r eason 
why no vi s i t  or  communi cat i on occur r ed.  

Response 6:  

BMCW wor ker  di d not  r et ur n cont act  t o Bobby G[ ]  on any 
occasi on.  

11 I n hi s r esponse br i ef  i n opposi t i on t o par t i al  summar y 
j udgment ,  Bobby G.  cont ended:  

Sect i on 48. 415( 6)  Wi s.  St at s.  st at es t hat  a j ur y must  
consi der  whet her  t he r espondent  has accept ed and 
exer ci sed si gni f i cant  r esponsi bi l i t y  f or  t he dai l y 
super vi s i on,  educat i on,  pr ot ect i on and car e of  t he 
chi l d.   The j ur y must  f ur t her  consi der  whet her  t he 
r espondent  has ever  expr essed concer n f or  or  i nt er est  
i n t he suppor t ,  car e and wel l  bei ng of  t he chi l d or  
has negl ect ed or  r ef used t o pr ovi de car e or  suppor t  
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¶18 On Sept ember  16,  2005,  mor e t han a year  af t er  t he 

pet i t i on f or  t er mi nat i on was f i l ed,  t he c i r cui t  cour t  hear d 

ar gument  on t he St at e' s mot i on f or  par t i al  summar y j udgment .   

The St at e ar gued t hat  gi ven Bobby G. ' s admi ssi ons t hat  he di d 

not  know about  Mar quet t e pr i or  t o t he f i l i ng of  t he pet i t i on f or  

t er mi nat i on of  par ent al  r i ght s and had not  devel oped a 

subst ant i al  r el at i onshi p wi t h Mar quet t e pr i or  t o t he f i l i ng of  

t he pet i t i on f or  t er mi nat i on of  par ent al  r i ght s,  t he St at e was 

ent i t l ed t o summar y j udgment  on t he i ssue of  whet her  gr ounds 

exi st ed under  Wi s.  St at .  § 48. 415( 6)  t o t er mi nat e Bobby G. ' s  

par ent al  r i ght s.   Bobby G.  opposed summar y j udgment ,  but  he di d 

not  f i l e a suppor t i ng af f i davi t . 12  Bobby G.  ar gued t hat  i t  was a 

" f act ual  case"  f or  a j ur y.  

¶19 At  t he end of  t he hear i ng on t he mot i on f or  summar y 

j udgment ,  t he c i r cui t  cour t  gr ant ed t he St at e' s mot i on,  

decl ar i ng t hat  t he gr ound f or  t er mi nat i on was pr oved and t hat  

Bobby G.  was unf i t .   The ci r cui t  cour t ' s  sol e basi s f or  i t s 

r ul i ng was t hat  Bobby G.  had f ai l ed t o assume hi s par ent al  

                                                                                                                                                             
f or  t he chi l d.   Fi nal l y,  t he j ur y must  exami ne whet her  
r espondent  expr essed any concer n or  suppor t  f or  t he 
mot her  dur i ng her  pr egnancy.   Respondent  ar gues t hat  
hi s act i ons pr i or  t o t he bi r t h of  t he chi l d as whet her  
he has r ef used t o pr ovi de car e and suppor t  have not  
been addr essed i n t he admi ssi ons or  i nt er r ogat or i es 
and t her ef or e ar e an i ssue f or  t he j ur y.  

12 Al t hough Bobby G.  di d not  submi t  an af f i davi t ,  Bobby G. ' s  
swor n admi ssi ons and i nt er r ogat or i es wer e i n t he r ecor d bef or e 
t he c i r cui t  cour t .   Bobby G.  had si gned hi s r esponses t o t he 
St at e' s r equest  f or  admi ssi ons and t he St at e' s i nt er r ogat or i es 
under  oat h i n open cour t  on June 21,  2005.  
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r esponsi bi l i t i es bef or e he even knew of  t he exi st ence of  hi s  

bi ol ogi cal  chi l d.   The ci r cui t  cour t  st at ed:   

And,  qui t e f r ank l y,  t her e ar e no f act ual  i ssues as i t  
r el at es t o a f ai l ur e t o assume.   He di dn' t  know he was 
t he f at her ;  di dn' t  t ake par t .   Ther e i s [ s i c]  no ot her  
f act s.   Ther e ar e no f act s i n di sput e f or  t he j ur y t o 
consi der  and I  am goi ng t o gr ant  t he St at e' s mot i on 
f or  summar y j udgment  on f ai l ur e t o assume as i t  
r el at es t o t he f at her  f or  Mar quet t e.  

¶20 The ci r cui t  cour t  expr essed uneasi ness wi t h 

t er mi nat i ng Bobby G. ' s par ent al  r i ght s on a f ai l ur e t o assume 

par ent al  r esponsi bi l i t y  dur i ng t he t i me when he di d not  know of  

t he exi st ence of  hi s son,  descr i bi ng t he unf ai r ness of  t he 

s i t uat i on as f ol l ows:   

I ' d be l ess t han honest  i f  I  di dn' t  say t hat  t hese 
ki nds of  f act  s i t uat i ons descr i bed her e as i t  r el at es 
t o your  c l i ent  [ Bobby G. ]  l eaves a ver y bad t ast e i n 
my mout h.   That  i s a euphemi sm.   But  what  i t  i s  i s ,  
t her e i s a k i nd of  an unf ai r ness;  t her e i s somet hi ng 
wr ong about  somebody who di dn' t  know he was t he 
f at her ,  f i nds out  he i s t he f at her ,  want s t o do t he 
r i ght  t hi ng by hi s bi ol ogi cal  chi l d and i s pr ohi bi t ed 
f r om doi ng so.   That  i s t he unf ai r ness ki nd of ,  and 
t hat  i s t he t hi ng t hat  l eaves t he bad t ast e.  

¶21 The ci r cui t  cour t  al so expr essed concer ns,  however ,  

about  t he best  i nt er est s of  t he chi l d,  st at i ng as f ol l ows:  

[ The]  [ f ] l i p s i de i s maybe t hi s chi l d i s j ust  t he bi -
pr oduct  [ s i c]  of  an act  of  sexual  i nt er cour se and t hat  
i s al l  t hat  hi s i nvol vement  was.   And t hen we have t o 
deal  wi t h t he best  i nt er est s of  t he chi l d.   What  i s 
best  f or  t hi s  l i t t l e chi l d,  because t hat  i s  r eal l y 
what  t he best  i nt er est  phase i s about .   I t ' s  about  t he 
chi l d i s on equal  f oot i ng wi t h t he par ent  as t o what  
i s best  f or  t hat  l i t t l e chi l d.   And maybe I  t hi nk t he 
casel aw even says i t  i s  pr obabl y i n a st r onger  
posi t i on t han t he par ent .  
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My concer ns i n t er ms of  t he f ai r ness can be t aken car e 
of  i n t hi s second phase,  and t hat  i s why I  asked t he 
di st r i ct  at t or ney f or  t hei r  posi t i on on t hat .   I  
bel i eve t he concer ns your  c l i ent  [ Bobby G. ]  ment i ons 
can be pr oper l y addr essed.    

¶22 On Oct ober  25,  2006,  t he c i r cui t  cour t  hel d a 

di sposi t i onal  hear i ng t o det er mi ne whet her  t er mi nat i on of  Bobby 

G. ' s par ent al  r i ght s woul d be i n Mar quet t e' s best  i nt er est s.  

¶23 The St at e pr esent ed one wi t ness,  Dr .  Jef f r ey,  

Mar quet t e' s f ost er  f at her .   Dr .  Jef f r ey t est i f i ed about  how he 

and hi s wi f e managed Mar quet t e' s speci al  medi cal  and 

devel opment al  needs,  how Mar quet t e had bonded wi t h and had 

become at t ached t o t he f ost er  f ami l y,  and how t he f ost er  f ami l y 

was commi t t ed t o adopt i ng Mar quet t e.   Dr .  Jef f r ey al so t est i f i ed 

t hat  Deni se W.  had dwi ndl i ng cont act  wi t h Mar quet t e,  t hat  

Mar quet t e had l i t t l e cont act  wi t h hi s bi ol ogi cal  s i bl i ngs,  and 

t hat  Bobby G.  had never  met  or  spoken wi t h Mar quet t e.   

¶24 Bobby G.  al so t est i f i ed.   He expl ai ned hi s 

r el at i onshi p wi t h Deni se W.  and descr i bed hi s at t empt s t o r emai n 

i n communi cat i on wi t h her .   Accor di ng t o Bobby G. ' s t est i mony,  

Bobby G.  and Deni se W.  met  dur i ng t he summer  of  2002 when t hey 

wer e i nmat es i n t he Mi l waukee Count y Jai l .   They exchanged 

l et t er s f or  about  f our  mont hs whi l e i ncar cer at ed.   Appr oxi mat el y  

f our  weeks af t er  t hey wer e r el eased f r om j ai l  i n December  2002,  

Bobby G.  and Deni se W.  met  and had sexual  i nt er cour se.   Bobby G.  

st at ed he made sever al  at t empt s af t er war d t o see Deni se W. ,  but  

hi s r epeat ed vi s i t s t o her  r esi dence pr oved unf r ui t f ul .   A 

nei ghbor  i nf or med hi m t hat  Deni se W.  had moved.   Bobby G.  
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admi t t ed t hat  he di d not  t r y t o communi cat e wi t h Deni se W.  

t her eaf t er .    

¶25 Bobby G.  t est i f i ed t hat  he had not  known t hat  Deni se 

W.  was pr egnant  and t hat  he was unawar e of  Mar quet t e' s exi st ence 

unt i l  he was ser ved wi t h t he summons f or  t he t er mi nat i on of  

par ent al  r i ght s pr oceedi ngs. 13   

¶26 Bobby G.  al so expl ai ned i n det ai l  hi s ef f or t s t o begi n 

a f at her - son r el at i onshi p wi t h Mar quet t e upon l ear ni ng of  

Mar quet t e' s exi st ence af t er  t he pet i t i on t o t er mi nat e hi s 

par ent al  r i ght s t o Mar quet t e was f i l ed. 14     

¶27 I n addi t i on t o t est i f y i ng about  hi s communi cat i ons 

wi t h t he Bur eau of  Mi l waukee Chi l d Wel f ar e,  Bobby G.  t est i f i ed 

                                                 
13 The St at e' s br i ef  poi nt s out  t hat  Bobby G.  coul d have 

l ear ned whet her  a chi l d came of  hi s sexual  encount er  wi t h Deni se 
W.  by f i l i ng wi t h t he r egi st r y of  pat er nal  i nt er est  mai nt ai ned 
by t he Depar t ment  of  Heal t h and Soci al  Ser vi ces.   See Wi s.  St at .  
§ 48. 025.   The St at e asser t s t hat  had Bobby G.  t aken t hi s st ep 
he woul d have known about  Mar quet t e' s exi st ence when Mar quet t e 
was 20 days ol d,  t hat  i s ,  when t he CHI PS pr oceedi ngs began.   
Wi s.  St at .  § 48. 27( 3) ( b) 1. a.  ( a man wi t h a r egi st er ed pat er nal  
i nt er est  shal l  r ecei ve not i ce of  CHI PS pr oceedi ngs) .  

14 Accor di ng t o t he r ecor d,  Bobby G.  sent  t hr ee l et t er s t o 
case manager  Rachel  Dr ei bel bi s and t r i ed t o r each her  by 
t el ephone,  al l  wi t hout  r ecei v i ng a r esponse.   Bobby G. ' s 
gi r l f r i end al so cal l ed t he casewor ker  aski ng f or  phot ogr aphs of  
Mar quet t e.   Bobby G.  t el ephoned case manager  Jenny Kuehn and 
al so sent  her  l et t er s,  i nqui r i ng how t o communi cat e wi t h hi s 
son.   Bobby G.  al so cont act ed a t hi r d case manager ,  El l et t r a 
Webst er ,  sendi ng her  l et t er s and pl aci ng t hr ee phone cal l s t o 
her  of f i ce.   He was abl e t o speak t o her  once on t he phone about  
Mar quet t e.   Bobby G.  al so sent  t he case manager  a pai r  of  
chi l dr en' s shoes ( t oo smal l )  f or  Mar quet t e and a $25 money 
or der ,  whi ch wer e not  gi ven t o t he f ost er  f at her ,  Dr .  Jef f r ey,  
unt i l  t he di sposi t i onal  hear i ng.  
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t hat  he had enr ol l ed i n sever al  per sonal  devel opment  pr ogr ams at  

t he pr i son wher e he was i ncar cer at ed,  i ncl udi ng dr ug and al cohol  

pr ogr ams,  domest i c v i ol ence pr ogr ams,  and a c l ass on par ent i ng 

ski l l s . 15   

¶28 Af t er  hear i ng t he t est i mony and evi dence pr esent ed at  

t he di sposi t i onal  phase,  t he c i r cui t  cour t  concl uded t hat  

t er mi nat i ng Bobby G. ' s par ent al  r i ght s t o Mar quet t e was i n 

Mar quet t e' s best  i nt er est s.   Acknowl edgi ng t hat  Bobby G.  was 

t r y i ng t o do " t he r i ght  t hi ng"  f or  hi s bi ol ogi cal  chi l d,  t he 

c i r cui t  cour t  concl uded t hat  t hose ef f or t s came t oo l at e.  

And t he l aw says i f  you have sexual  i nt er cour se wi t h a 
woman,  i t  i s  l ogi cal  t o pr esume t hat  t hat  woman woul d 
become pr egnant .  

Now,  as a pr act i cal  mat t er  you di dn' t  know [ t hat  
Mar quet t e exi st ed]  and al l  of  t hose t hi ngs,  but  t he 
Supr eme Cour t  has st at ed a l aw t hat  your  obl i gat i on 
t owar ds t he chi l d st ar t ed at  t hat  poi nt ,  and t he f act  
t hat  you di dn' t  know and al l  t hose t hi ngs as a 
pr act i cal  mat t er  i s t r ue but  i n a l egal  sense i t  i s  
not  a def ense.  

So your  r i ght s wer e t er mi nat ed f or  f ai l ur e t o assume,  
and t hat ' s because you had sex wi t h t hi s l ady and she 
became pr egnant  and she di dn' t  know you wer e t he 
f at her .   She named ot her  peopl e ahead of  t i me,  but  you 
had a l egal  obl i gat i on f r om t hat  poi nt  i n t i me.  

                                                 
15 Dur i ng t he t er mi nat i on of  par ent al  r i ght s pr oceedi ngs,  

Bobby G.  was i nvol ved i n cr i mi nal  cour t  pr oceedi ngs as a r esul t  
of  sel l i ng cocai ne t o an under cover  of f i cer  i n Apr i l  2004.   He 
awai t ed t r i al  i n t he Mi l waukee Count y Jai l  and on Oct ober  1,  
2004,  was sent enced t o seven year s,  s i x mont hs i n t he Wi sconsi n 
St at e Pr i son syst em,  t o be ser ved as t wo year s and si x mont hs of  
i ni t i al  conf i nement ,  f ol l owed by f i ve year s of  ext ended 
super vi s i on.  
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¶29 The ci r cui t  cour t  di d not  consi der  r el evant  t he 

evi dence adduced concer ni ng Bobby G. ' s ef f or t s t o est abl i sh a 

subst ant i al  par ent al  r el at i onshi p wi t h Mar quet t e.   The ci r cui t  

cour t  announced:  

So a gr eat  deal  of  t he t est i mony t hat  we t ook as i t ' s 
[ s i c]  r el at es t o you t oday r eal l y i sn' t  par t i cul ar l y 
r el evant .  

¶30 The ci r cui t  cour t  or der ed t er mi nat i on of  Bobby G. ' s 

par ent al  r i ght s t o Mar quet t e on November  4,  2005.  

¶31 Bobby G.  f i l ed a not i ce of  appeal ,  and on Mar ch 9,  

2006,  hi s at t or ney submi t t ed a no- mer i t  r epor t  t o t he cour t  of  

appeal s.   Appel l at e counsel  i dent i f i ed t wo possi bl e chal l enges 

f or  an appeal  i n t he no- mer i t  r epor t  and expl ai ned why nei t her  

had ar guabl e mer i t .    

¶32 Fi r st ,  appel l at e counsel  exami ned whet her  t he c i r cui t  

cour t  had er r ed i n gr ant i ng t he St at e' s mot i on f or  par t i al  

summar y j udgment .   Because Bobby G.  admi t t ed he had no 

subst ant i al  r el at i onshi p wi t h Mar quet t e and had t aken no ef f or t s  

t o car e f or  Mar quet t e bef or e t he t er mi nat i on pr oceedi ngs began,  

and because Bobby G.  di d not  f i l e any af f i davi t s i n opposi t i on 

t o t he St at e' s mot i on f or  summar y j udgment  at t est i ng t hat  he di d 

expr ess concer n f or  t he chi l d ei t her  bef or e or  af t er  bi r t h,  

appel l at e counsel  concl uded t hat  summar y j udgment  was pr oper . 16   

                                                 
16 Bobby G.  asser t s i n t hi s cour t  t hat  t o t he ext ent  t hat  

evi dence of  hi s at t empt s t o f or m a r el at i onshi p wi t h Mar quet t e 
was not  bef or e t he c i r cui t  cour t  when i t  consi der ed t he St at e' s 
mot i on f or  summar y j udgment ,  Bobby G. ' s counsel  was i nef f ect i ve.  
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¶33 Second,  appel l at e counsel  exami ned whet her  t he c i r cui t  

cour t  had er r ed i n exer ci s i ng i t s di scr et i on at  t he 

di sposi t i onal  st age by t er mi nat i ng Bobby G. ' s par ent al  r i ght s.   

Because t he ci r cui t  cour t  appl i ed t he pr oper  st andar d of  l aw,  

consi der ed t he r el evant  f act s,  and used a r at i onal  pr ocess,  

appel l at e counsel  concl uded t hat  t he c i r cui t  cour t  pr oper l y 

exer ci sed i t s di scr et i on.  

¶34 The cour t  of  appeal s accept ed t he no- mer i t  r epor t  by 

or der  dat ed Apr i l  25,  2006.   The cour t  of  appeal s expl ai ned i t s 

deci s i on as f ol l ows:  

The no- mer i t  r epor t  t hought f ul l y and exper t l y anal yze 
[ s i c]  t hese i ssues.   Accor di ngl y,  t hi s cour t  adopt s 
t he no- mer i t  br i ef  as our  own st at ement  of  t he case,  
and i ndependent l y concl ude [ s i c]  t hat  t he t wo i ssues 
i dent i f i ed i n t he no- mer i t  r epor t  l ack al l  ar guabl e 
mer i t .   Upon our  r evi ew of  t he r ecor d,  we f ur t her  
concl ude t hat  i t  pr esent s no addi t i onal  i ssues of  
ar guabl e mer i t .   Accor di ngl y,  we af f i r m t he c i r cui t  
cour t ' s  di sposi t i onal  or der  .  .  .  ( i nt er nal  c i t at i ons 
omi t t ed) .   

¶35 Bobby G.  f i l ed a l et t er  t o t hi s  cour t  on May 23,  2006,  

whi ch t hi s cour t ,  t he St at e,  and t he guar di an ad l i t em t r eat ed 

as a pet i t i on f or  r evi ew.    

I I  

 ¶36 Thi s cour t  r evi ews a c i r cui t  cour t ' s  gr ant  of  summar y 

j udgment  i ndependent l y,  appl y i ng t he same met hodol ogy as t he 

c i r cui t  cour t  but  benef i t i ng f r om t he ci r cui t  cour t ' s  anal ysi s.   

Summar y j udgment  i s appr opr i at e when t her e ar e no genui ne i ssues 

of  mat er i al  f act  and t he movi ng par t y i s ent i t l ed t o j udgment  as 

a mat t er  of  l aw.   Wi s.  St at .  § 802. 08( 2) .  
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 ¶37 Al t hough r el y i ng pr i mar i l y on a const i t ut i onal  r at her  

t han a st at ut or y anal ysi s,  Bobby G.  asser t s t hat  summar y 

j udgment  was i mpr oper  i n t he i nst ant  case because t he ci r cui t  

cour t  f ai l ed t o consi der  t he evi dence t hat  Bobby G.  made 

at t empt s t o est abl i sh a r el at i onshi p af t er  t he f i l i ng of  t he 

t er mi nat i on pet i t i on and af t er  he l ear ned of  Mar quet t e' s  

exi st ence.  

¶38 I n cont r ast ,  t he St at e cont ends t hat  under  Wi s.  St at .  

§ 48. 415( 6) ,  Bobby G. ' s conduct  af t er  t he pet i t i on f or  

t er mi nat i on was f i l ed i s i r r el evant  and t hat  t he st at ut e so 

i nt er pr et ed i s const i t ut i onal .   The St at e c l ai ms i t  has 

est abl i shed under  Wi s.  St at .  § 48. 415( 6)  Bobby G. ' s " f ai l ur e t o 

assume par ent al  r esponsi bi l i t y"  by t he uncont est ed,  admi t t ed 

f act s i n t he admi ssi ons and i nt er r ogat or i es t hat  Bobby G.  had no 

i nvol vement  wi t h Mar quet t e f r om concept i on t hr ough t he f i l i ng of  

t he pet i t i on f or  t er mi nat i on of  par ent al  r i ght s.    

 ¶39 Par t i al  summar y j udgment  at  t he gr ounds phase of  a 

t er mi nat i on of  par ent al  r i ght s pr oceedi ngs i s per mi t t ed, 17 

                                                 
17 I n St even V. ,  271 Wi s.  2d 1,  ¶5,  t he cour t  hel d t hat  

par t i al  summar y j udgment  coul d be gr ant ed i n cer t ai n t er mi nat i on 
of  par ent al  r i ght s cases on t he i ssue of  gr ounds.   The cour t  
st at ed:   

[ P] ar t i al  summar y j udgment  i n t he unf i t ness phase of  a 
TPR case i s avai l abl e wher e t he r equi r ement s of  t he 
summar y j udgment  st at ut e and t he appl i cabl e l egal  
st andar ds i n Wi s.  St at .  §§ 48. 415 and 48. 31 have been 
met .   An or der  gr ant i ng par t i al  summar y j udgment  on 
t he i ssue of  par ent al  unf i t ness wher e t her e ar e no 
f act s i n di sput e and t he appl i cabl e l egal  st andar ds 
have been sat i s f i ed does not  v i ol at e t he par ent ' s 
st at ut or y r i ght  t o a j ur y  t r i al  under  Wi s.  St at .  
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al t hough t he cour t  has al so acknowl edged t hat  not  al l  

t er mi nat i on of  par ent al  r i ght s cases ar e sui t ed f or  par t i al  

summar y j udgment .   The cour t  has expl ai ned t hat  " [ t ] he gr ounds 

f or  unf i t ness most  l i kel y t o f or m t he basi s of  a successf ul  

mot i on f or  par t i al  summar y j udgment  i n a [ t er mi nat i on of  

par ent al  r i ght s]  case ar e t hose t hat  ar e sust ai nabl e on pr oof  of  

cour t  or der  or  j udgment  of  convi ct i on,  t he r el i abi l i t y  of  whi ch 

i s gener al l y r eadi l y appar ent  and conceded. " 18  

 ¶40 The cour t  has caut i oned t hat  " [ i ] n many [ t er mi nat i on 

of  par ent al  r i ght s]  cases,  t he det er mi nat i on of  par ent al  

unf i t ness wi l l  r equi r e t he r esol ut i on of  f act ual  di sput es by a 

cour t  or  j ur y at  t he f act - f i ndi ng hear i ng,  because t he al l eged 

gr ounds f or  unf i t ness i nvol ve t he adj udi cat i on of  par ent al  

conduct  v i s- à- vi s t he chi l d. " 19  The cour t  has f ur t her  expl ai ned 

t hat  " summar y j udgment  wi l l  or di nar i l y  be i nappr opr i at e i n 

                                                                                                                                                             
§§ 48. 422( 4)  and 48. 31( 2) ,  or  t he par ent ' s 
const i t ut i onal  r i ght  t o pr ocedur al  due pr ocess.  

I n St even V. ,  we al l owed summar y j udgment  t o be gr ant ed 
under  Wi s.  St at .  § 48. 415( 4) ,  whi ch est abl i shes as a gr ound t o 
t er mi nat e par ent al  r i ght s t he deni al  of  physi cal  pl acement  and 
vi s i t at i on by cour t  or der  f or  mor e t han one year .    

Mor e r ecent l y,  i n Onei da Count y v.  Ni col e W. ,  2007 WI  30,  
___ Wi s.  2d ___,  728 N. W. 2d 652,  we al l owed summar y j udgment  
under  Wi s.  St at .  § 48. 415( 10) ,  whi ch est abl i shes as a gr ound t o 
t er mi nat e par ent al  r i ght s t he pr i or  i nvol unt ar y t er mi nat i on of  
par ent al  r i ght s  t o anot her  chi l d wi t hi n t he pr evi ous t hr ee 
year s.    

18 St even V. ,  271 Wi s.  2d 1,  ¶42.  

19 I d. ,  ¶36.  
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[ t er mi nat i on of  par ent al  r i ght s]  cases pr emi sed on t hese f act -

i nt ensi ve gr ounds f or  par ent al  unf i t ness. " 20  The cour t  has 

i dent i f i ed Wi s.  St at .  § 48. 415( 6)  as a f act - i nt ensi ve gr ound 

pr obabl y not  sui t ed f or  par t i al  summar y j udgment ,  but  t he cour t  

has not  hel d t hat  t hi s gr ound coul d never  f or m t he basi s f or  

par t i al  summar y j udgment .   The cour t  has i nst ead st r essed t hat  

" [ t ] he pr opr i et y  of  summar y j udgment  i s det er mi ned case- by-

case. " 21  

 ¶41 The pr opr i et y of  summar y j udgment  i n t he pr esent  case 

depends on t he pr oper  i nt er pr et at i on of  Wi s.  St at .  § 48. 415( 6)  

and whet her  any f act s or  i nf er ences t her ef r om ar e i n di sput e.   

I f  § 48. 415( 6)  i s i nt er pr et ed t o mean,  as t he c i r cui t  cour t  

decl ar ed,  t hat  t he St at e need pr ove onl y Bobby G. ' s f ai l ur e t o 

assume par ent al  r esponsi bi l i t y  bet ween t he t i me of  concept i on 

and t he f i l i ng of  t he pet i t i on f or  t er mi nat i on of  par ent al  

r i ght s,  r egar dl ess of  whet her  Bobby G.  knew or  had r eason t o 

bel i eve t hat  hi s chi l d exi st ed,  t hen t he f act s may be vi ewed as 

undi sput ed and summar y j udgment  l i es.   I f ,  however ,  under  

§ 48. 415( 6)  a c i r cui t  cour t  must  wei gh a f at her ' s ef f or t s t o 

est abl i sh a par ent al  r el at i onshi p wi t h a chi l d af t er  he l ear ns 

of  hi s pat er ni t y but  bef or e t he gr ounds f or  t er mi nat i on ar e 

adj udi cat ed,  t hen t he ci r cui t  cour t  er r ed as a mat t er  of  l aw i n 

i t s i nt er pr et at i on of  t he st at ut e,  i n r ef usi ng t o consi der  

                                                 
20 I d.  

21 I d. ,  ¶37 n. 4.  
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evi dence of  Bobby G. ' s ef f or t s,  i n gr ant i ng summar y j udgment ,  

and i n f ai l i ng t o accor d Bobby G.  t he j ur y t r i al  he r equest ed.     

 ¶42 We must  t her ef or e deci de t he pr oper  i nt er pr et at i on of  

Wi s.  St at .  § 48. 415( 6) .   St at ut or y i nt er pr et at i on or di nar i l y  i s  

a quest i on of  l aw t hat  t hi s cour t  deci des i ndependent l y of  t he 

c i r cui t  cour t  and cour t  of  appeal s but  benef i t i ng f r om t he 

anal yses of  t hese cour t s.  

I I I  

¶43 We begi n our  st at ut or y i nt er pr et at i on wi t h t he t ext  of  

Wi s.  St at .  § 48. 415( 6) .  

¶44 Wi sconsi n St at .  § 48. 415( 6)  pr ovi des as f ol l ows:    

( 6)  Failure to assume parental responsibility.  ( a)  
Fai l ur e t o assume par ent al  r esponsi bi l i t y ,  whi ch shal l  
be est abl i shed by pr ovi ng t hat  t he par ent  or  t he 
per son or  per sons who may be t he par ent  of  t he chi l d 
have never  had a subst ant i al  par ent al  r el at i onshi p 
wi t h t he chi l d.  

( b)  I n t hi s subsect i on,  " subst ant i al  par ent al  
r el at i onshi p"  means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  
educat i on,  pr ot ect i on and car e of  t he chi l d.   I n 
eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  t he cour t  may 
consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
whet her  t he per son has ever  expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d,  whet her  t he per son has negl ect ed or  r ef used t o 
pr ovi de car e or  suppor t  f or  t he chi l d and whet her ,  
wi t h r espect  t o a per son who i s  or  may be t he f at her  
of  t he chi l d,  t he per son has ever  expr essed concer n 
f or  or  i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  
t he mot her  dur i ng her  pr egnancy ( emphasi s added) .       

¶45 Wi sconsi n St at .  § 48. 415( 6) ( a)  pr ovi des t hat  f ai l ur e 

t o assume par ent al  r esponsi bi l i t y  i s  a gr ound f or  t er mi nat i on of  

par ent al  r i ght s.   Fai l ur e t o assume par ent al  r esponsi bi l i t y  i s  
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est abl i shed by pr oof  t hat  t he par ent  has never  had a subst ant i al  

par ent al  r el at i onshi p wi t h t he chi l d.   The st at ut e def i nes 

" subst ant i al  par ent al  r el at i onshi p"  as t he " accept ance and 

exer ci se of  s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y 

super vi s i on,  educat i on,  pr ot ect i on and car e of  t he chi l d. "     

¶46 Sect i on 48. 415( 6) ( b)  gi ves t he f ol l owi ng non- excl usi ve 

exampl es of  what  a cour t  may consi der  i n eval uat i ng whet her  t he 

per son has had a subst ant i al  par ent al  r el at i onshi p wi t h t he 

chi l d:  whet her  t he per son has ever  expr essed concer n f or  or  

i nt er est  i n t he suppor t ,  car e,  or  wel l - bei ng of  t he chi l d,  

whet her  t he per son has negl ect ed or  r ef used t o pr ovi de car e or  

suppor t  f or  t he chi l d,  and whet her ,  wi t h r espect  t o a per son who 

i s or  may be t he f at her  of  t he chi l d,  t he per son has ever  

expr essed concer n f or  or  i nt er est  i n t he suppor t ,  car e,  or  wel l -

bei ng of  t he mot her  dur i ng her  pr egnancy.   

¶47 Sect i on 48. 415( 6)  cont ai ns no expr ess di r ect i ve 

r egar di ng whet her  a c i r cui t  cour t  must  consi der  t hat  t he f at her  

di d not  know of  or  have r eason t o bel i eve of  t he exi st ence of  

t he chi l d bef or e t he pet i t i on f or  t er mi nat i on was f i l ed when 

deci di ng whet her  t he f at her  never  had a subst ant i al  par ent al  

r el at i onshi p wi t h t he chi l d.   

 ¶48 The St at e ar gues t hat  Bobby G. ' s ef f or t s t o assume 

par ent al  r esponsi bi l i t y  af t er  t he pet i t i on t o t er mi nat e was 

f i l ed and af t er  he l ear ned of  hi s pat er ni t y but  bef or e gr ounds 

f or  t er mi nat i on wer e adj udi cat ed ar e i r r el evant .   We ar e not  

per suaded by t hi s ar gument  f or  sever al  r easons.    
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¶49 Fi r st ,  Wi s.  St at .  § 48. 415( 6) ( b)  expl i c i t l y  uses 

l anguage t hat  evi dences t he r el evancy of  whet her  a f at her  knew 

or  had r eason t o bel i eve he was t he f at her  bef or e t he pet i t i on 

f or  t er mi nat i on of  par ent al  r i ght s was f i l ed.   Sect i on 

48. 415( 6) ( b)  r equi r es t hat  " [ i ] n eval uat i ng whet her  t he per son 

has had a subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d, "  t he 

c i r cui t  cour t  may consi der  " whet her  t he per son [ f at her  her e]  has 

negl ect ed or  r ef used t o pr ovi de car e or  suppor t  f or  t he chi l d 

( emphasi s added) . "   The wor ds " negl ect ed"  and " r ef used"  convey a 

wi l l f ul  or  del i ber at e omi ssi on.   The wor d " negl ect ed"  i s not  

synonymous wi t h negl i gence her e.   Rat her ,  i n t he cont ext  of  

chi l d suppor t ,  " negl ect "  i s  commonl y under st ood t o mean a 

wi l l f ul  f ai l ur e t o pr ovi de suppor t ;  a br each of  t he dut y t o 

suppor t . 22  Li kewi se,  t he wor d " r ef use, "  as commonl y under st ood,  

                                                 
22 St at e v.  Ci ssel l ,  127 Wi s.  2d 205,  225,  378 N. W. 2d 691 

( 1985) .   I n Ci ssel l ,  t he cour t  i nt er pr et ed a chi l d suppor t  
st at ut e t hat  used t he t er m " wi l l f ul l y  negl ect s. "   The def endant  
cont ended t hat  t he st at ut e was vague and t hus vi ol at ed hi s due 
pr ocess r i ght s.   Speci f i cal l y,  t he def endant  ar gued t hat  t he 
phr ase " wi l l f ul l y  negl ect s"  was i nt er nal l y i nconsi st ent  because 
" wi l l f ul "  denot ed i nt ent  and " negl ect "  denot ed negl i gence.  

The Ci ssel l  cour t  di sagr eed wi t h t he def endant ,  hol di ng 
t hat  t he st at ut e was not  voi d f or  vagueness.   I n r eachi ng t hi s  
concl usi on,  t he cour t  exami ned t he r el evant  def i ni t i ons of  
" wi l l f ul "  and " negl ect . "   127 Wi s.  2d at  225.   The Ci ssel l  cour t  
expl ai ned t he meani ng of  t he wor d " negl ect "  as f ol l ows:    

Bl ack' s [ Law Di ct i onar y]  al so def i nes negl ect  as t he 
desi gned r ef usal  or  unwi l l i ngness t o per f or m a dut y.   
We concl ude,  t her ef or e,  t hat  negl ect  does not  mean 
negl i gence i n t he suppor t  cont ext .   Negl ect  means 
br each of  t he dut y of  suppor t .   
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i nvol ves a deci s i on t o r ej ect  a cer t ai n choi ce or  cour se of  

act i on. 23  Accor di ngl y,  t he wor ds " negl ect ed"  and " r ef used"  i n 

§ 48. 415( 6) ( b)  car r y wi t h t hem t he sense t hat  t he f at her  knew or  

had r eason t o bel i eve he was t he f at her  but  never t hel ess di d not  

pr ovi de car e or  suppor t .   I n deci di ng whet her  a f at her  negl ect s 

or  r ef uses t o pr ovi de car e or  suppor t  f or  t he chi l d,  a c i r cui t  

cour t  shoul d consi der  whet her  t hese f ai l ur es wer e wi l l f ul  or  

del i ber at e.   A c i r cui t  cour t  t her ef or e woul d have t o t ake i nt o 

account  whet her  t he f at her  knew or  had r eason t o bel i eve he was 

t he f at her  when consi der i ng whet her  t he f at her  " negl ect ed"  or  

" r ef used"  t o car e f or  t he chi l d. 24  

¶50 Second,  Wi s.  St at .  § 48. 415( 6)  cont ai ns no expr ess 

di r ect i ve r egar di ng whet her  t he c i r cui t  cour t  can consi der  onl y 

par ent al  ef f or t s under t aken pr i or  t o t he f i l i ng of  t he pet i t i on 

f or  t er mi nat i on of  par ent al  r i ght s.   The t ext  seems t o say t he 

ci r cui t  cour t  i s not  so l i mi t ed.   Wi sconsi n St at .  § 48. 415( 6) ( a)  

                                                                                                                                                             
127 Wi s.  2d at  225.   Ci ssel l ' s  i nt er pr et at i on of  " negl ect "  i n 
t he chi l d suppor t  cont ext  i s  r el evant  i n under st andi ng 
Wi s.  St at .  § 48. 415( 6) ,  whi ch exami nes whet her  a par ent  has 
negl ect ed or  r ef used t o pr ovi de chi l d suppor t .  

23 St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  
2004 WI  58,  ¶¶7,  54,  271 Wi s.  2d 633,  681 N. W. 2d 110.  

24 Wi sconsi n St at .  § 48. 415( 6)  pr ovi des a non- excl usi ve l i s t  
of  f act or s t hat  t he c i r cui t  cour t  may consi der  as r el evant  t o 
i t s det er mi nat i on of  whet her  t he par ent  f ai l ed t o assume 
par ent al  r esponsi bi l i t y .   Our  anal ysi s does not  make t hi s f act or  
mandat or y i n t he c i r cui t  cour t ' s  det er mi nat i on;  r at her ,  t he 
poi nt  i s  t hat  when appl y i ng t hi s f act or ,  a c i r cui t  cour t  must  
consi der  whet her  t he f at her  knew or  had r eason t o bel i eve t he 
chi l d exi st ed.  
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r equi r es t hat  t he par t y seeki ng t er mi nat i on must  pr ove a 

par ent ' s f ai l ur e t o assume par ent al  r esponsi bi l i t y  by 

demonst r at i ng t hat  t he par ent  has " never  had a subst ant i al  

par ent al  r el at i onshi p wi t h t he chi l d"  ( emphasi s added) .   " Never "  

means never .    

¶51 Li kewi se,  a c i r cui t  cour t  may consi der  under  

§ 48. 415( 6) ( b)  whet her  a par ent  has " ever "  expr essed concer n f or  

or  i nt er est  i n t he wel l - bei ng of  t he chi l d or  whet her  t he f at her  

has " ever "  expr essed concer n f or  or  i nt er est  i n t he wel l - bei ng 

of  t he mot her  dur i ng her  pr egnancy.   " Ever "  means ever .    

¶52 The wor ds " never "  and " ever "  i n Wi s.  St at .  § 48. 415( 6)  

cer t ai nl y do not  suggest  t hat  t he r el evant  per i od f or  

consi der at i on i n t er mi nat i on of  par ent al  r i ght s cases ends at  

t he f i l i ng of  t he pet i t i on.   The wor ds " never "  and " ever "  s i gnal  

t hat  t he c i r cui t  cour t  must  consi der  al l  f act s avai l abl e,  

i ncl udi ng a par ent ' s conduct  af t er  t he pet i t i on f or  t er mi nat i on 

was f i l ed,  when deci di ng whet her  a subst ant i al  par ent al  

r el at i onshi p exi st s. 25        

                                                 
25 For  an exampl e of  an i nt er pr et at i on of  " never , "  see St at e 

v Qui nsanna D. ,  2002 WI  App 318,  259 Wi s.  2d 429,  655 
N. W. 2d 752,  i n whi ch t he mot her  ar gued t hat  because she had 
t aken car e of  t he chi l dr en f or  t wo year s bef or e t hey wer e 
r emoved f r om her  home,  t he j ur y ver di ct  coul d not  f i nd t hat  she 
never  had a subst ant i al  r el at i onshi p wi t h t hem under  Wi s.  St at .  
§ 48. 415( 6) .   The cour t  decl ar ed t hat  " never "  does not  mean t hat  
any i ndi cat i on of  an assumpt i on of  par ent al  r esponsi bi l i t y  
sat i sf i es t he st at ut e,  but  r at her  r equi r es t he cour t  t o consi der  
t he par ent al  conduct  at  t he hear i ng on gr ounds.   The cour t  of  
appeal s uphel d t he j ur y ver di ct ,  expl ai ni ng t hat  

Wi s.  St at .  § 48. 415( 6) ( b)  pr ovi des t hat  a " subst ant i al  
par ent al  r el at i onshi p"  consi st s of  .  .  .  " t he 
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¶53 Thi r d,  t he i nt r oduct or y l anguage i n Wi s.  St at .  

§ 48. 415 pr ovi des t hat  a c i r cui t  cour t ' s  f i ndi ng t hat  a gr ound 

exi st s f or  t he t er mi nat i on of  par ent al  r i ght s i s made " at  t he 

f act - f i ndi ng hear i ng. " 26  Thi s l anguage does not  r equi r e t hat  t he 

evi dence r egar di ng t he gr ounds be l i mi t ed t o what  has t r anspi r ed 

as of  t he dat e of  f i l i ng of  t he pet i t i on.   Al l  t he st at ut e 

r equi r es i s t hat  at  t he t i me of  t he f act - f i ndi ng hear i ng t he 

St at e pr ove t he st at ut or y gr ounds f or  t er mi nat i on by c l ear  and 

convi nci ng evi dence.  

 ¶54 Four t h,  Wi s.  St at .  § 48. 31( 1) ,  al t hough r el i ed upon by 

t he St at e,  does not  suppor t  t he St at e' s posi t i on t hat  t he 

r el evant  cut - of f  dat e f or  evi dence r el at i ng t o t he assumpt i on of  

par ent al  r esponsi bi l i t y  i s  t he dat e t he pet i t i on f or  t er mi nat i on 

i s f i l ed.   Wi sconsi n St at .  § 48. 31( 1)  pr ovi des t hat  a " ' f act -

f i ndi ng'  hear i ng means a hear i ng t o det er mi ne i f  t he al l egat i ons 

i n a pet i t i on .  .  .  t o t er mi nat e par ent al  r i ght s  ar e pr oved by 

                                                                                                                                                             
accept ance and exer ci se of  s i gni f i cant  r esponsi bi l i t y"  
f or ,  among ot her  t hi ngs,  t he " pr ot ect i on and car e of  
t he chi l d. "   Her e,  t he j ur y r easonabl y coul d have 
i nf er r ed t hat ,  because Qui nsanna' s " dai l y super vi s i on"  
of  [ her  t wi n sons]  i ncl uded her  dai l y exposur e of  t hem 
t o her  own dr ug use and dr ug house,  she had not  
exer ci sed " s i gni f i cant  r esponsi bi l i t y"  f or  t hei r  
" pr ot ect i on and car e. "  

I d. ,  ¶32 ( c i t at i ons omi t t ed) .  

26 The i nt r oduct or y l anguage t o Wi s.  St at .  § 48. 415 
pr ecedi ng t he enumer at ed gr ounds f or  t er mi nat i on pr ovi des as 
f ol l ows:   " At  t he f act - f i ndi ng hear i ng t he cour t  or  j ur y may 
make a f i ndi ng t hat  gr ounds exi st  f or  t he t er mi nat i on of  
par ent al  r i ght s.   Gr ounds f or  t er mi nat i on of  par ent al  r i ght s 
shal l  be one of  t he f ol l owi ng:  .  .  .  . "  
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c l ear  and convi nci ng evi dence. "   The St at e cl ai ms t hat  t he 

" al l egat i ons i n t he pet i t i on"  necessar i l y  i ncl ude onl y t hose 

f act s t hat  pr ecede i t s f i l i ng.   The St at e ur ges t hat  a f at her ' s 

post - t er mi nat i on pet i t i on conduct  i s admi ssi bl e onl y f or  gr ounds 

f or  t er mi nat i on t hat  cont ai n a pr edi ct i ve el ement  and t hat  

§ 48. 415( 6)  does not  i ncl ude a pr edi ct i ve el ement .   The St at e 

c i t es no suppor t  except  a comment  t o t he j ur y i nst r uct i on Wi s 

JI ——Chi l dr en 180.   The comment ,  however ,  acknowl edges t hat  t he 

i ssue of  t he t i me per i od ar i ses i n sever al  gr ounds and concl udes 

t hat  " t he quest i on of  t i mi ng t he j ur y ' s consi der at i on of  

pr epet i t i on and post pet i t i on evi dence must  be r esol ved by t he 

t r i al  j udge i n t he cont ext  of  t he j ur i sdi ct i onal  gr ound at  

i ssue. "    

¶55 Li kewi se,  Wi s.  St at .  § 48. 424,  whi ch descr i bes t he 

f act - f i ndi ng hear i ng at  t he gr ounds phase t hat  must  occur  as 

par t  of  a t er mi nat i on of  par ent al  r i ght s pr oceedi ng,  al so does 

not  command t he concl usi on t hat  evi dence must  be l i mi t ed t o a 

par ent ' s conduct  t hat  occur r ed bef or e t he pet i t i on f or  

t er mi nat i on of  par ent al  r i ght s was f i l ed.   Sub- sect i on 48. 424( 1)  

st at es i n r el evant  par t :  " [ t ] he pur pose of  t he f act - f i ndi ng 

hear i ng i s t o det er mi ne whet her  gr ounds exi st  f or  t he 

t er mi nat i on of  par ent al  r i ght s .  .  .  . "   Not hi ng about  t hi s 

pr ovi s i on l i mi t s  t he evi dence t o pr e- pet i t i on conduct .   Sub-

sect i on 48. 424( 2)  pr ovi des i n r el evant  par t  t hat  a " f act - f i ndi ng 

hear i ng shal l  be conduct ed accor di ng t o t he pr ocedur e speci f i ed 

i n s.  48. 31 .  .  .  . "   Thi s pr ovi s i on di r ect s our  at t ent i on onl y 

t o § 48. 31,  whi ch we al r eady concl uded does not  l i mi t  t he scope 
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of  t he f act - f i ndi ng hear i ng t o t he f act s al l eged i n t he pet i t i on 

t o t er mi nat e par ent al  r i ght s. 27  

 ¶56 Fi f t h,  t he St at e' s posi t i on on Wi s.  St at .  § 48. 415( 6)  

i s not  i n accor d wi t h t he expr ess pur poses of  t he Chi l dr en' s 

Code,  whi ch codi f i es t he st at ut or y pr ovi s i ons on t er mi nat i on of  

par ent al  r i ght s.   Our  i nt er pr et at i on of  § 48. 415( 6)  compor t s 

wi t h t he pur poses of  t he Code.    

¶57 The l egi s l at ur e expr essl y i nt ended t o pr ot ect ,  

whenever  appr opr i at e,  t he bi ol ogi cal  f ami l y uni t .   As one of  t he 

expr ess goal s of  t he Chi l dr en' s  Code,  t he l egi s l at ur e decl ar ed 

as f ol l ows:  

Whi l e r ecogni z i ng t hat  t he par amount  goal  of  t hi s 
chapt er  i s t o pr ot ect  chi l dr en and unbor n chi l dr en,  t o 
pr eser ve t he uni t y of  t he f ami l y,  whenever  
appr opr i at e,  by st r engt heni ng f ami l y l i f e t hr ough 
assi st i ng par ent s and t he expect ant  mot her s of  unbor n 
chi l dr en,  whenever  appr opr i at e,  i n f ul f i l l i ng t hei r  
r esponsi bi l i t i es as par ent s or  expect ant  mot her s.   The 
cour t s and agenci es r esponsi bl e f or  chi l d wel f ar e,  
whi l e assur i ng t hat  a chi l d' s heal t h and saf et y ar e 
t he par amount  concer ns,  shoul d assi st  par ent s and t he 
expect ant  mot her s of  unbor n chi l dr en i n changi ng any 
ci r cumst ances i n t he home whi ch mi ght  har m t he chi l d 
or  unbor n chi l d.  

Wi s.  St at .  § 48. 01( a) .  

 ¶58 Wi t h r egar d t o t he t er mi nat i on of  par ent al  r i ght s,  t he 

l egi s l at ur e has expr essl y announced t hat  ef f or t s must  be made t o 

                                                 
27 Our  hol di ng does not  mean t hat  t he St at e can t er mi nat e 

par ent al  r i ght s  on al l egat i ons not  i ncl uded i n t he pet i t i on.   
The St at e must  adher e t o t he not i ce pr ovi s i ons.  Our  hol di ng i s 
di r ect ed t owar ds t he evi dence t hat  can be pr esent ed at  t he f act -
f i ndi ng hear i ng t o suppor t  or  r ef ut e t he al l egat i ons i n t he 
pet i t i on.  
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r euni t e bi ol ogi cal  f ami l i es whenever  appr opr i at e.   The 

t er mi nat i on of  par ent al  r i ght s i s not  supposed t o occur  unt i l  

ef f or t s at  r euni f i cat i on have f ai l ed.   The goal  i s  t her ef or e:  

To al l ow f or  t he t er mi nat i on of  par ent al  r i ght s at  t he 
ear l i est  possi bl e t i me af t er  r ehabi l i t at i on and 
r euni f i cat i on ef f or t s ar e di scont i nued i n accor dance 
wi t h t hi s chapt er  and t er mi nat i on of  par ent al  r i ght s 
i s i n t he best  i nt er est  of  t he chi l d.    

Wi s.  St at .  § 48. 01( gr ) .  

¶59 Because bi ol ogi cal  par ent s '  r i ght s ar e deser vi ng of  

pr ot ect i on,  t he l egi s l at ur e expr essl y mandat ed f ai r  pr ocedur es 

t o saf eguar d par ent al  r i ght s i n t hei r  bi ol ogi cal  chi l dr en.   As 

such,  t he l egi s l at ur e i nt ended:  

To pr ovi de j udi ci al  and ot her  pr ocedur es t hr ough whi ch 
chi l dr en and al l  ot her  i nt er est ed par t i es ar e assur ed 
f ai r  hear i ngs and t hei r  const i t ut i onal  and ot her  l egal  
r i ght s ar e r ecogni zed and enf or ced,  whi l e pr ot ect i ng 
t he publ i c saf et y.    

Wi s.  St at .  § 48. 01( ad) .  

¶60 A bi ol ogi cal  par ent ' s r i ght s,  of  cour se,  ar e not  t he 

onl y i nt er est s at  st ake.   The Chi l dr en' s Code at t empt s t o st r i ke 

t he appr opr i at e bal ance bet ween compet i ng i nt er est s,  i ncl udi ng 

t hose of  t he bi ol ogi cal  par ent  i n hi s or  her  r el at i onshi p wi t h 

t he chi l d,  t hose of  t he chi l d i n per manence and st abi l i t y  i n 

f ami l i al  r el at i onshi ps,  and t hose of  t he St at e i n secur i ng 

ef f i c i ent  and speedy r esol ut i on of  t er mi nat i on of  par ent al  

r i ght s pr oceedi ngs.   Thus,  t he l egi s l at ur e announced t hat  t he 

cour t s need not  r euni t e f ami l i es i n al l  i nst ances:  

The cour t s shoul d r ecogni ze t hat  t hey have t he 
aut hor i t y,  i n appr opr i at e cases,  not  t o r euni t e a 
chi l d wi t h hi s or  her  f ami l y.   The cour t s and agenci es 
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r esponsi bl e f or  chi l d wel f ar e shoul d al so r ecogni ze 
t hat  i nst abi l i t y  and i mper manence i n f ami l y 
r el at i onshi ps ar e cont r ar y t o t he wel f ar e of  chi l dr en 
and shoul d t her ef or e r ecogni ze t he i mpor t ance of  
el i mi nat i ng t he need f or  chi l dr en t o wai t  unr easonabl e 
per i ods of  t i me f or  t hei r  par ent s t o cor r ect  t he 
condi t i ons t hat  pr event  t hei r  saf e r et ur n t o t he 
f ami l y.    

Wi s.  St at .  § 48. 01( a) .  

¶61 The l egi s l at ur e expl i c i t l y  r equi r es t hat  t he 

Chi l dr en' s Code " shal l  be l i ber al l y const r ued t o ef f ect uat e"  t he 

st at ed l egi s l at i ve pur poses.   Wi s.  St at .  § 48. 01.    

¶62 To ef f ect uat e t he st at ed l egi s l at i ve pur poses r equi r es 

a c i r cui t  cour t ,  i n det er mi ni ng whet her  gr ounds exi st  under  

§ 48. 415( 6) ,  t o consi der  t he ef f or t s of  a bi ol ogi cal  par ent  t o 

assume par ent al  r esponsi bi l i t y  af t er  t he f i l i ng of  t he 

t er mi nat i on of  par ent al  r i ght s pet i t i on but  bef or e adj udi cat i on 

of  t he gr ounds f or  t er mi nat i on.   Fur t her mor e,  as a mat t er  of  

sound j udi c i al  admi ni st r at i on,  a c i r cui t  cour t  shoul d make 

det er mi nat i ons on par ent al  r i ght s wi t h access t o t he f ul l est  

i nf or mat i on concer ni ng t he bi ol ogi cal  par ent s and chi l dr en,  

i ncl udi ng i nf or mat i on on whet her  t he par ent  has assumed par ent al  

r esponsi bi l i t y  up t o t he hear i ng on t he gr ounds f or  t er mi nat i on.  

¶63 Si xt h,  t he St at e' s posi t i on on Wi s.  St at .  § 48. 415( 6)  

i s al so i nconsi st ent  wi t h t he speci f i c  st at ut or y pr ovi s i ons t he 

l egi s l at ur e enact ed t o pr ot ect  a put at i ve f at her ' s r i ght s i n a 

t er mi nat i on of  par ent al  r i ght s pr oceedi ng.   " Ter mi nat i ons of  

par ent al  r i ght s af f ect  some of  par ent s '  most  f undament al  human 

r i ght s. " 28  Ter mi nat i on pr oceedi ngs r equi r e hei ght ened l egal  
                                                 

28 Evel yn C. R. ,  246 Wi s.  2d 1,  ¶20.  
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saf eguar ds agai nst  er r oneous deci s i ons. 29  For  i nst ance,  Wi s.  

St at .  § 48. 42( 2) ( b) 2.  pr ot ect s a nonmar i t al  f at her ' s r i ght  t o 

not i ce of  a t er mi nat i on pr oceedi ng.   Li kewi se,  § 48. 422( 6) ( a)  

and ( 6) ( b)  pr ot ect  a put at i ve f at her ' s r i ght  t o par t i c i pat e at  

t he t er mi nat i on of  par ent al  r i ght s pr oceedi ng.    

¶64 I f  we wer e t o accept  t he St at e' s i nt er pr et at i on of  

Wi s.  St at .  § 48. 415( 6)  as al l owi ng evi dence of  a f at her ' s 

conduct  onl y up t o t he dat e of  t he f i l i ng of  t he pet i t i on t o 

t er mi nat e par ent al  r i ght s,  t he st at ut e woul d i n many i nst ances 

cr eat e an i r r ebut abl e pr esumpt i on t hat  a man who does not  know 

he i s t he f at her  of  a chi l d bef or e t he f i l i ng of  t he pet i t i on 

f or  t er mi nat i on cannot  assume par ent al  r esponsi bi l i t y  f or  t he 

chi l d. 30  The cr eat i on of  t hi s i r r ebut abl e pr esumpt i on i s not  i n 

accor d wi t h t he var i ous st at ut or y pr ovi s i ons pr ot ect i ng t he 

r i ght s of  a put at i ve f at her  and guar ant eei ng a f at her ' s 

par t i c i pat i on i n t he t er mi nat i on pr oceedi ngs.   We must  i nt er pr et  

t he st at ut or y scheme hol i st i cal l y t o avoi d absur d r esul t s.  

¶65 Sevent h,  t he St at e' s posi t i on on Wi s.  St at .  

§ 48. 415( 6)  cont r avenes t he st at ut or y hi st or y of  Wi s.  St at .  

§ 48. 415( 6) ,  t hat  i s ,  t he pr evi ousl y enact ed and r epeal ed 

                                                 
29 I d. ,  ¶21.  

30 Sect i on 48. 415( 6)  t akes i nt o account  t he conduct  of  a 
put at i ve f at her  t owar d t he mot her  dur i ng her  pr egnancy.   Ther e 
mi ght  be si t uat i ons i n whi ch a man who does not  know he i s t he 
f at her - t o- be t akes suf f i c i ent  st eps t o est abl i sh a subst ant i al  
par ent al  r el at i onshi p by expr essi ng car e and concer n f or  t he 
mot her .    
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st at ut or y pr ovi s i ons,  f r om t he adopt i on of  § 48. 415( 6)  i n 1979 

unt i l  t he 2003- 04 ver si on gover ni ng t he pr esent  case.    

¶66 Sect i on 48. 415( 6)  was or i gi nal l y enact ed i n 1979 and 

est abl i shes " f ai l ur e t o assume par ent al  r esponsi bi l i t y"  as a 

gr ound f or  t he t er mi nat i on of  par ent al  r i ght s. 31  I n t he 1979 

st at ut e,  t he f ai l ur e t o assume par ent al  r esponsi bi l i t y  may be 

est abl i shed by demonst r at i ng t hat  t he f at her  di d not  est abl i sh a 

subst ant i al  par ent al  r el at i onshi p " pr i or  t o t he adj udi cat i on of  

pat er ni t y al t hough t he f at her  had r eason t o bel i eve he was t he 

f at her  and had an oppor t uni t y t o est abl i sh a subst ant i al  

r el at i onshi p ( emphasi s added) . "   Sect i on 48. 415( 6) ( a) 2.  st at ed 

i n r el evant  par t  as f ol l ows:  

( a)  Fai l ur e t o assume par ent al  r esponsi bi l i t y  may be 
est abl i shed by a showi ng t hat  a chi l d has been bor n 
out  of  wedl ock,  not  subsequent l y l egi t i mat ed or  
adopt ed,  t hat  pat er ni t y was not  adj udi cat ed pr i or  t o 
t he f i l i ng of  t he pet i t i on f or  t er mi nat i on of  par ent al  
r i ght s and:  

.  .  .  .   

2.  That  al t hough pat er ni t y t o t he chi l d has been 
adj udi cat ed under  s.  48. 423,  t he f at her  di d not  
est abl i sh a subst ant i al  par ent al  r el at i onshi p wi t h t he 
chi l d pr i or  t o t he adj udi cat i on of  pat er ni t y al t hough 
t he f at her  had r eason t o bel i eve t hat  he was t he 
f at her  of  t he chi l d and had an oppor t uni t y t o 
est abl i sh a subst ant i al  par ent al  r el at i onshi p wi t h t he 
chi l d ( emphasi s added) .  

¶67 Subsect i on ( b)  of  Wi s.  St at .  § 48. 415( 6)  enumer at ed 

non- excl usi ve f act or s a c i r cui t  cour t  coul d consi der  i n 

eval uat i ng whet her  a per son has had a subst ant i al  par ent al  

                                                 
31 Chapt er  330,  Laws of  1979;  1979 A. B.  656.  
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r el at i onshi p wi t h t he chi l d.   One of  t hese f act or s was whet her  

t he par ent  " has negl ect ed or  r ef used t o pr ovi de car e or  suppor t  

even t hough t he per son has had t he oppor t uni t y and abi l i t y  t o do 

so"  ( emphasi s added) .   Sect i on 48. 415( 6) ( b)  r ead as f ol l ows i n 

1979:  

( b)  I n t hi s subsect i on,  " subst ant i al  par ent al  
r el at i onshi p"  means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  
educat i on,  pr ot ect i on and car e of  t he chi l d.   I n 
eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  t he cour t  may 
consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
whet her  t he per son has ever  expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d or  t he mot her  dur i ng her  pr egnancy and whet her  
t he per son has negl ect ed or  r ef used t o pr ovi de car e or  
suppor t  even t hough t he per son had t he oppor t uni t y and 
abi l i t y  t o do so ( emphasi s added) .  

¶68 I n 1987,  t he l egi s l at ur e amended Wi s.  St at .  

§ 48. 415( 6) ( a) 2. 32  The amended st at ut e st i l l  pr ovi ded t hat  t he 

par t y seeki ng t er mi nat i on coul d pr ove f ai l ur e t o assume par ent al  

                                                 
32 1987 Wi sconsi n Act  383,  § 15;  1987 A. B.  978.  

I n 1983,  1983 Laws of  Wi sconsi n ch.  446,  § 8,  t he Wi sconsi n 
l egi s l at ur e amended Wi s.  St at .  § 48. 415( 6) ( a) ( i nt r o. )  t o r ead as 
f ol l ows:  

( a)  ( i nt r o)  Fai l ur e t o assume par ent al  r esponsi bi l i t y  
may be est abl i shed by a showi ng t hat  a chi l d has been 
bor n out  of  wedl ock,  not  subsequent l y l egi t i mat ed or  
i s a nonmar i t al  chi l d who has not  been adopt ed or  
whose par ent s have not  subsequent l y i nt er mar r i ed under  
s.  767. 60,  t hat  pat er ni t y was not  adj udi cat ed pr i or  t o 
t he f i l i ng of  t he pet i t i on f or  t er mi nat i on of  par ent al  
r i ght s and:  

The st r i cken- t hr ough l anguage was omi t t ed.   The under l i ned 
l anguage was added.   We need not  di scuss t hi s change f ur t her  
because i t  does not  af f ect  t he i nst ant  case.  
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r esponsi bi l i t y  by demonst r at i ng t hat  t he f at her  di d not  

est abl i sh a subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d 

pr i or  t o t he adj udi cat i on of  pat er ni t y al t hough t he per son had 

r eason t o bel i eve he was t he f at her  of  t he chi l d.   The 1987 

amendment  del et ed,  however ,  t he st at ut or y l anguage i n 

§ 48. 415( 6) ( a) 2.  t hat  expr essl y addr essed whet her  a f at her  had 

an oppor t uni t y t o devel op a subst ant i al  r el at i onshi p wi t h hi s 

bi ol ogi cal  chi l d.     

¶69 Subsect i on 48. 415( 6) ( a) 2.  was amended i n 1987 t o r ead 

as f ol l ows:  

2.  That  al t hough pat er ni t y t o t he chi l d has been 
adj udi cat ed under  s.  48. 423,  t he f at her  di d not  
est abl i sh a subst ant i al  par ent al  r el at i onshi p wi t h t he 
chi l d pr i or  t o t he adj udi cat i on of  pat er ni t y al t hough 
t he f at her  had r eason t o bel i eve t hat  he was t he 
f at her  of  t he chi l d and had an oppor t uni t y t o 
est abl i sh a subst ant i al  par ent al  r el at i onshi p wi t h has 
never  assumed par ent al  r esponsi bi l i t y  f or  t he chi l d.  

The i nser t i ons ar e shown by under l i ni ng and t he del et i ons ar e 

shown as st r i cken.    

¶70 Subsect i on ( b)  of  Wi s.  St at .  § 48. 415( 6)  was al so 

r evi sed i n 1987 as par t  of  t he same bi l l  t o el i mi nat e t he f i nal  

phr ase of  subsect i on ( 6) ( b)  st at i ng " even t hough t he per son had 

t he oppor t uni t y [ t o pr ovi de car e and suppor t ]  and abi l i t y  t o do 

so. "   Subsect i on ( b)  as amended i n 1987 ( wi t h t r acked changes)  

r eads as f ol l ows:   

( b)  I n t hi s subsect i on,  " subst ant i al  par ent al  
r el at i onshi p"  means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  
educat i on,  pr ot ect i on and car e of  t he chi l d.   I n 
eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  t he cour t  may 
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consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
whet her  t he per son has ever  expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d or  t he mot her  dur i ng her  pr egnancy and whet her  
t he per son has negl ect ed or  r ef used t o pr ovi de car e or  
suppor t  even t hough t he per son had t he oppor t uni t y and 
abi l i t y  t o do so.  

¶71 Accor di ng t o t he Legi s l at i ve Resear ch Bur eau' s 

anal ysi s:  " Thi s  bi l l  modi f i es t he cur r ent  gr ounds f or  an 

i nvol unt ar y [ t er mi nat i on of  par ent al  r i ght s]  based on t he 

f ai l ur e of  a par ent  t o assume par ent al  r esponsi bi l i t y  f or  a 

nonmar i t al  chi l d by el i mi nat i ng t he pr ovi s i on i n whi ch i t  must  

be shown t hat  a f at her  had an oppor t uni t y t o est abl i sh a 

subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d pr i or  t o a 

pat er ni t y adj udi cat i on but  f ai l ed t o do so.   Thi s bi l l  pr ovi des 

t hat  i t  must  be shown t hat  a f at her  never  assumed par ent al  

r esponsi bi l i t y  f or  t he chi l d pr i or  t o t he adj udi cat i on of  hi s 

pat er ni t y. " 33 
                                                 

33 See Anal ysi s by t he Legi s l at i ve Ref er ence Bur eau,  1987 AB 
978,  LRB- 5180/ 1,  i n Bi l l  Dr af t i ng Fi l e on 1987 AB 978,  avai l abl e 
at  Wi s.  Legi s l at i ve Ref er ence Bur eau,  1 East  Mai n St . ,  Madi son,  
Wi s.  

An accompanyi ng f i scal  est i mat e by John Manske of  t he 
Depar t ment  of  Heal t h and Soci al  Ser vi ces,  Di v i s i on of  Communi t y 
Ser vi ces,  i n t he same f i l e st at es t hat  " [ t ] hi s bi l l  el i mi nat es 
t he r equi r ement  t hat  i t  must  be shown t hat  a f at her  had an 
oppor t uni t y t o est abl i sh a subst ant i al  par ent al  r el at i onshi p 
wi t h a non- mar i t al  chi l d.   Wher e adopt i ve pl acement s ar e 
avai l abl e t hi s wi l l  speed up t he adopt i on pr ocess,  and wi l l  
shor t en a chi l d' s st ay i n f ost er  car e,  r esul t i ng i n a cost  
savi ngs t o count i es. "   

See al so Ann M. M.  v.  Rob S. ,  176 Wi s.  2d 673,  683- 84,  500 
N. W. 2d 649 ( 1993)  ( concl udi ng t hat  Wi s.  St at .  § 48. 415( 6) ( a) 2.  
and ( b)  as amended i n 1987 " no l onger  r equi r e a showi ng t hat  t he 
f at her  had t he oppor t uni t y and t he abi l i t y  t o assume par ent al  
r esponsi bi l i t y  f or  t he chi l d" ) .  
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¶72 As a r esul t  of  t hi s 1987 amendment ,  t he par t y seeki ng 

t er mi nat i on di d not  have t o pr ove t hat  t he f at her  had an 

oppor t uni t y t o est abl i sh a subst ant i al  r el at i onshi p wi t h hi s 

bi ol ogi cal  chi l d,  al t hough t he par t y seeki ng t er mi nat i on st i l l  

had t o pr ove t hat  pr i or  t o t he adj udi cat i on of  pat er ni t y t he 

f at her  had r eason t o bel i eve t hat  he was t he f at her  of  t he chi l d 

and had never  assumed par ent al  r esponsi bi l i t y  f or  t he chi l d.  

¶73 I n 1989,  t he l egi s l at ur e once agai n amended Wi s.  St at .  

§ 48. 415( 6) ( a) 2. 34  The 1989 amendment  subst i t ut ed t he l anguage 

" f i l i ng of  a pet i t i on f or  t er mi nat i on of  par ent al  r i ght s"  f or  

t he pr evi ous l anguage " adj udi cat i on of  pat er ni t y . "   Thus,  as of  

1989 t he par t y seeki ng t er mi nat i on coul d pr ove f ai l ur e t o assume 

par ent al  r esponsi bi l i t y  by demonst r at i ng t hat  t he f at her  di d not  

est abl i sh a subst ant i al  par ent al  r el at i onshi p pr i or  t o t he 

f i l i ng of  a pet i t i on f or  t er mi nat i on of  par ent al  r i ght s r at her  

t han pr i or  t o t he adj udi cat i on of  pat er ni t y.    

¶74 Af t er  t he 1989 amendment ,  Wi s.  St at .  § 48. 415( 6) ( a) 2.  

r ead as f ol l ows wi t h t r acked changes:  

( a)  Fai l ur e t o assume par ent al  r esponsi bi l i t y  may be 
est abl i shed by a showi ng t hat  a chi l d i s a nonmar i t al  
chi l d who has not  been adopt ed or  whose par ent s have 
not  subsequent l y i nt er mar r i ed under  s.  767. 60,  t hat  
pat er ni t y was not  adj udi cat ed pr i or  t o t he f i l i ng of  
t he pet i t i on f or  t er mi nat i on of  par ent al  r i ght s and:  

 .  .  .  .  

2.  That  al t hough pat er ni t y t o t he chi l d has been 
adj udi cat ed under  s. 48. 423,  t he f at her  di d not  
est abl i sh a subst ant i al  par ent al  r el at i onshi p wi t h t he 

                                                 
34 1989 Wi sconsi n Act  86;  1989 A. B.  272.  
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chi l d pr i or  t o t he adj udi cat i on of  pat er ni t y f i l i ng of  
a pet i t i on f or  t er mi nat i on of  par ent al  r i ght s al t hough 
t he f at her  had r eason t o bel i eve he was t he f at her  of  
t he chi l d and has never  not  assumed par ent al  
r esponsi bi l i t y  f or  t he chi l d.  

¶75 A Dr af t er ' s Not e i ncl uded i n t he Wi sconsi n Legi sl at i ve 

Ref er ence Bur eau dr af t i ng f i l e on 1989 AB 272 descr i bes t he 

r eason f or  t hi s 1989 change as f ol l ows:   " The amendment  of  s.  

48. 415( 6) ( a) 2 was [ assi st ant  di st r i ct  at t or ney]  Mer yl  Manhar dt ' s 

i dea.   She sai d t hat  somet i mes i t  t akes 6 mont hs or  mor e t o have 

a pat er ni t y hear i ng and dur i ng t hi s t i me t he f at her  st ar t s 

spendi ng j ust  enough t i me wi t h t he chi l d so t hat  i t  can' t  be 

pr oven t hat  he never  assumed par ent al  r esponsi bi l i t y . " 35 

¶76 The 1989 l egi s l at ur e expr essl y and unequi vocal l y 

changed t he r el evant  t i me f r ame dur i ng whi ch t he par t y seeki ng 

t er mi nat i on had t o show t hat  t he f at her  f ai l ed t o assume 

par ent al  r esponsi bi l i t y .   The par t y seeki ng t er mi nat i on woul d 

need t o submi t  evi dence of  t he l ack of  a subst ant i al  

r el at i onshi p onl y f or  t he per i od up t o t he t i me when t he 

pet i t i on f or  t er mi nat i on of  par ent al  r i ght s was f i l ed.   

Never t hel ess,  t he par t y seeki ng t er mi nat i on st i l l  had t o pr ove 

t hat  pr i or  t o t he f i l i ng of  t he t er mi nat i on pet i t i on t he f at her  

had r eason t o bel i eve t hat  he was t he f at her  of  t he chi l d and 

had not  assumed par ent al  r esponsi bi l i t y  f or  t he chi l d.  

                                                 
35 Dr af t er ' s Not e f r om Evel yn Mazack,  Legi s l at i ve At t or ney,  

i n Wi s.  Legi s l at i ve Ref er ence Bur eau dr af t i ng f i l e on 1989 A. B.  
272,  LRB- 0243/ 1an.  

The i mpact  of  t he amendment  was al so c l ear l y expr essed i n 
t he Fi scal  Est i mat e:  " [ T] he bi l l  makes i t  easi er  t o br i ng TPR 
pet i t i ons i n t he c i r cui t  cour t . "  
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¶77 I n 1995,  t he l egi s l at ur e consol i dat ed,  r enumber ed,  and 

amended Wi s.  St at .  § 48. 415( 6) . 36  The 1995 ver si on of  

§ 48. 415( 6)  r emai ned unchanged t hr ough 2005 and i s t he ver si on 

of  § 48. 415( 6)  gover ni ng t he i nst ant  case.   The 1995 amendment  

was par t  of  a bi l l  pr epar ed by t he Joi nt  Legi s l at i ve Counci l ' s  

Speci al  Commi t t ee on Chi l dr en i n Need of  Pr ot ect i on or  

Ser vi ces. 37   

¶78 The l anguage and st r uct ur e of  Wi s.  St at .  § 48. 415( 6)  

wer e subst ant i al l y  changed i n 1995.   Sect i on 48. 415( 6) ( a)  r eads 

as f ol l ows wi t h t he 1995 amendment s ( wi t h t he i nser t i ons and 

del et i ons shown) :   

§ 48. 415( 6) ( a)  Fai l ur e t o assume par ent al  
r esponsi bi l i t y  may,  whi ch shal l  be est abl i shed by a 
showi ng pr ovi ng t hat  a chi l d i s a nonmar i t al  chi l d who 
has not  been adopt ed or  whose par ent s have not  
subsequent l y i nt er mar r i ed under  s.  767. 60,  t hat  
pat er ni t y was not  adj udi cat ed pr i or  t o t he f i l i ng of  
t he pet i t i on f or  t er mi nat i on of  par ent al  r i ght s and:  
1.   The t he par ent  or  t he per son or  per sons who may be 
t he f at her  par ent  of  t he chi l d have been gi ven not i ce 
under  s.  48. 42 but  have f ai l ed t o appear  or  ot her wi se 
submi t  t o t he j ur i sdi ct i on of  t he cour t  and t hat  such 
per son or  per sons have never  had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d;  or .  

                                                 
36 1995 Wi sconsi n Act  275,  §§ 82m- 84;  1995 S. B.  501.  

37 The Joi nt  Legi s l at i ve Counci l  consi st s of  l egi s l at or s 
f r om bot h t he Assembl y and Senat e and f unct i ons t hr ough st udy 
commi t t ees t hat  i ncl ude l egi s l at or s and publ i c member s.  See 
St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  
58,  ¶69,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( Abr ahamson,  C. J. ,  
concur r i ng) .  The Speci al  Commi t t ee her e submi t t ed i t s 
r ecommendat i ons i n bi l l  f or m t o t he Counci l ,  whi ch t hen pr oposed 
t he l egi s l at i on t o t he l egi s l at ur e.    
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( b)  I n t hi s subsect i on,  " subst ant i al  par ent al  
r el at i onshi p"  means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  
educat i on,  pr ot ect i on and car e of  t he chi l d.   I n 
eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  t he cour t  may 
consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
whet her  t he per son has ever  expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d or  t he mot her  dur i ng her  pr egnancy and,  whet her  
t he per son has negl ect ed or  r ef used t o pr ovi de car e or  
suppor t  f or  t he chi l d and whet her ,  wi t h r espect  t o a 
per son who i s or  may be t he f at her  of  t he chi l d,  t he 
per son has ever  expr essed concer n f or  or  i nt er est  i n 
t he suppor t ,  car e or  wel l - bei ng of  t he mot her  dur i ng 
her  pr egnancy.  

¶79 For  ease of  r eadi ng,  her e i s  t he st at ut e wi t hout  

t r acked changes:  

§ 48. 415( 6) ( a)  Fai l ur e t o assume par ent al  
r esponsi bi l i t y ,  whi ch shal l  be est abl i shed by pr ovi ng 
t hat  t he par ent  or  t he per son or  per sons who may be 
t he par ent  of  t he chi l d have never  had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d.  

( b)  I n t hi s subsect i on,  " subst ant i al  par ent al  
r el at i onshi p"  means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  
educat i on,  pr ot ect i on and car e of  t he chi l d.   I n 
eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  t he cour t  may 
consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
whet her  t he per son has ever  expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d,  whet her  t he per son has negl ect ed or  r ef used t o 
pr ovi de car e or  suppor t  f or  t he chi l d and whet her ,  
wi t h r espect  t o a per son who i s  or  may be t he f at her  
of  t he chi l d,  t he per son has ever  expr essed concer n 
f or  or  i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  
t he mot her  dur i ng her  pr egnancy ( emphasi s added) .  

¶80 The 1995 ver si on omi t s t he phr ase " a f at her  had r eason 

t o bel i eve he was t he f at her  of  t he chi l d, "  whi ch had appear ed 

i n ever y ver si on of  Wi s.  St at .  § 48. 415( 6) ( a) 2.  s i nce 1979.   
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Thus t he 1995 t ext  no l onger  expl i c i t l y  pr ovi des t hat  t he par t y 

seeki ng t er mi nat i on must  pr ove t hat  t he f at her  had never  assumed 

par ent al  r esponsi bi l i t y  f or  t he chi l d even t hough t he f at her  had 

r eason t o bel i eve he was t he f at her  of  t he chi l d.    

¶81 Fur t her mor e,  t he 1995 ver si on of  Wi s.  St at .  

§ 48. 415( 6) ( a)  el i mi nat ed t he 1989 st at ut or y l anguage r equi r i ng 

t he par t y seeki ng t er mi nat i on t o show t hat  t he f at her  f ai l ed t o 

est abl i sh a subst ant i al  par ent al  r el at i onshi p pr i or  t o t he 

f i l i ng of  t he pet i t i on f or  t er mi nat i on.   The 1995 st at ut e al so 

el i mi nat ed t he 1985 st at ut or y l anguage r equi r i ng t he par t y 

seeki ng t er mi nat i on t o show t hat  t he f at her  f ai l ed t o est abl i sh 

a subst ant i al  par ent al  r el at i onshi p pr i or  t o t he adj udi cat i on of  

pat er ni t y.   Thus,  unl i ke pr i or  ver si ons of  48. 415( 6) ,  t he 1995 

st at ut e cont ai ns no expr ess l anguage about  t he t i mef r ame i n 

whi ch t he par t y seeki ng t er mi nat i on must  pr ove t hat  t he f at her  

has never  assumed par ent al  r esponsi bi l i t y .   

¶82 Despi t e t he s i gni f i cant  changes i n l anguage i n 1995,  

t he Not e of  t he Joi nt  Legi s l at i ve Counci l ' s  Speci al  Commi t t ee 

t hat  dr af t ed t he amendment s t o Wi s.  St at .  § 48. 415( 6)  ( pr i nt ed 

i n 1995 Wi s.  Act  275)  st at es t hat  no change was made t o t he 

pr i or  st at ut e except  t o expand t he gr ound t o i ncl ude mot her s,  

mar i t al  chi l dr en,  and f at her s f or  whom pat er ni t y  was adj udi cat ed 

pr i or  t o t he f i l i ng of  t he t er mi nat i on pet i t i on.   The Not e t o 

§ 48. 415( 6) ( a)  pr i nt ed wi t h 1995 Wi s.  Act  275 st at es:  

Under  cur r ent  l aw,  t he par ent al  r i ght s of  t he f at her  
of  a nonmar i t al  chi l d,  t hat  i s ,  a chi l d who i s nei t her  
concei ved nor  bor n whi l e hi s or  her  par ent s ar e 
i nt er mar r i ed,  who has not  been adopt ed or  whose 
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par ent s have not  subsequent l y i nt er mar r i ed and f or  
whom pat er ni t y has not  been adj udi cat ed pr i or  t o t he 
f i l i ng of  t he TPR pet i t i on may be t er mi nat ed i f :  ( 1)  
t he per son or  per sons who may be t he f at her  of  t he 
chi l d have been gi ven not i ce about  t he PR pet i t i on but  
have f ai l ed t o appear  or  ot her wi se submi t  t o t he 
j ur i sdi ct i on of  t he cour t  and have never  had a 
subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d;  or  
( 2)  t hat  al t hough pat er ni t y has been adj udi cat ed,  t he 
f at her  di d not  est abl i sh a subst ant i al  par ent al  
r el at i onshi p wi t h t he chi l d pr i or  t o t he f i l i ng of  t he 
TPR pet i t i on al t hough t he f at her  had r eason t o bel i eve 
he was t he f at her  of  t he chi l d and has not  assumed 
par ent al  r esponsi bi l i t y  f or  t he chi l d.  

Thi s bi l l  expands t hi s gr ound f or  i nvol unt ar y TPR t o 
i ncl ude:  ( 1)  mot her s as wel l  as f at her s;  ( 2)  mar i t al  
chi l dr en as wel l  as nonmar i t al  chi l dr en;  and ( 3)  
f at her s f or  whom pat er ni t y was adj udi cat ed pr i or  t o 
t he f i l i ng of  t he TPR pet i t i on ( second emphasi s 
added) .  

¶83 The Not e mi ght  l ead one t o bel i eve t hat  t he dr af t er s 

di d not  v i ew t he 1995 omi ssi on of  t he concept  i ncl uded si nce 

1979,  t hat  t he c i r cui t  cour t  shoul d consi der  whet her  t he f at her  

had r eason t o bel i eve t hat  he was t he f at her  of  t he chi l d,  as 

subst ant i vel y changi ng t he st at ut e.   We agr ee wi t h t hi s 

concl usi on.   As di scussed pr ev i ousl y,  t he wor ds " r ef use"  and 

" negl ect "  i ncor por at e t he concept  of  wi l l f ul ness and 

del i ber at eness,  t hat  i s ,  t hat  t he f at her  had r eason t o bel i eve 

he was t he f at her  but  never t hel ess di d not  pr ovi de car e or  

suppor t  f or  t he chi l d.   The Not e al so mi ght  l ead one t o bel i eve 

t hat  t he dr af t er s i nt ended t o r equi r e t he f at her  t o have 

est abl i shed a subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d 

pr i or  t o t he f i l i ng of  t he pet i t i on t o t er mi nat e par ent al  

r i ght s.   Thi s v i ew i s not  suppor t ed by t he dr af t i ng hi st or y.   

The l egi s l at i ve dr af t i ng f i l e on 1995 S. B.  501 at  t he Wi sconsi n 



No.  2006AP66- NM   

 

44 
 

Legi s l at i ve Ref er ence Bur eau cont ai ns a Memor andum f r om st af f  

at t or neys at  t he Legi s l at i ve Counci l  t o Senat or  Joanne Huel sman,  

Repr esent at i ve Shi r l ey Kr ug,  Repr esent at i ve Bonni e Ladwi g,  and 

t he Legi s l at i ve Ref er ence Bur eau comment i ng on r ecommended 

amendment s.  

¶84 One r ecommended amendment  was t o " [ s] peci f y t he 

per t i nent  t i me per i od dur i ng whi ch t he par ent  must  have f ai l ed 

t o assume par ent al  r esponsi bi l i t y ,  f or  exampl e,  i n t he year  

pr i or  t o t he t i me t he [ t er mi nat i on of  par ent al  r i ght s]  pet i t i on 

was f i l ed. "   A handwr i t t en " No"  appear s next  t o t hi s  

r ecommendat i on.   Thi s amendment  was not  adopt ed.  

¶85 The r easonabl e i nf er ence f r om t he 1995 t ext  of  

§ 48. 415( 6) ( a)  and t hi s dr af t i ng memor andum i s t hat  t he 

l egi s l at ur e' s r emoval  of  r ef er ences t o bot h t he dat e of  

adj udi cat i on of  pat er ni t y and t he dat e of  f i l i ng of  t he 

t er mi nat i on pet i t i on r emoved t he l i mi t at i on on t he pr oof  of  

f ai l ur e t o assume par ent al  r esponsi bi l i t y  t o any dat e pr ecedi ng 

t he hear i ng on t he gr ounds f or  t er mi nat i on.  

¶86 Fur t her mor e,  t he use of  t he wor ds " never "  and " ever , "  

as we expl ai ned pr evi ousl y,  suppor t  a c i r cui t  cour t ' s 

consi der i ng al l  evi dence as of  t he hear i ng on t he gr ounds f or  

t er mi nat i on.  

¶87 Our  i nt er pr et at i on of  t he wor d " never "  i n Wi s.  St at .  

§ 48. 415( 6) ( a)  i s suppor t ed by t he same Memor andum f r om st af f  

at t or neys at  t he Legi s l at i ve Counci l .   A r ecommended amendment  

was t o " [ s] peci f y t hat  t he par ent  has ' not '  had a subst ant i al  

par ent al  r el at i onshi p r at her  t han ' never '  had a subst ant i al  
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par ent al  r el at i onshi p. "   The st af f  at t or neys'  comment  t o t hi s 

r ecommendat i on was,  " Thi s does appear  t o be a subst ant i ve 

di f f er ence. "   A handwr i t t en " No"  appear s next  t o t hi s 

r ecommendat i on. 38   

                                                 
38 I n 2005 t he l egi s l at ur e amended Wi s.  St at .  48. 415( 6)  

agai n,  changi ng " never "  t o " not "  and omi t t i ng t he wor d " ever . "   
2005 Act  293,  § 21.   Wi sconsi n St at .  § 48. 415( 6)  now pr ovi des:  

48. 415( 6) ( a)  Fai l ur e t o assume par ent al  
r esponsi bi l i t y ,  whi ch shal l  be est abl i shed by pr ovi ng 
t hat  t he par ent  or  t he per son or  per sons who may be 
t he par ent  of  t he chi l d have never  not  had a 
subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d.  

( b)   I n t hi s subsect i on,  " subst ant i al  par ent al  
r el at i onshi p"  means t he accept ance and exer ci se of  
s i gni f i cant  r esponsi bi l i t y  f or  t he dai l y super vi s i on,  
educat i on,  pr ot ect i on and car e of  t he chi l d.   I n 
eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  t he cour t  may 
consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
whet her  t he per son has ever  expr essed concer n f or  or  
i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d,  whet her  t he per son has negl ect ed or  r ef used t o 
pr ovi de car e or  suppor t  f or  t he chi l d and whet her ,  
wi t h r espect  t o a per son who i s  or  may be t he f at her  
of  t he chi l d,  t he per son has ever  expr essed concer n 
f or  or  i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  
t he mot her  dur i ng her  pr egnancy.  

The Wi sconsi n Legi s l at i ve Counci l ' s  Pr oposed Repor t  t o t he 
Legi s l at ur e of  t he Speci al  Commi t t ee on Adopt i on and Ter mi nat i on 
of  Par ent al  Ri ght s Law ( Mar .  28,  2005)  st at es:  

Background 

  .  .  .  .  

Accor di ng t o t est i mony r ecei ved by t he Speci al  
Commi t t ee,  r equi r i ng a showi ng t hat  t he per son has 
never had a subst ant i al  r el at i onshi p wi t h t he chi l d 
can be di f f i cul t  i f  t he par ent  ever  showed any 
i nt er est  or  had any cont act  wi t h t he chi l d.  
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¶88 The Legi s l at i ve Counci l  Speci al  Commi t t ee on Adopt i on 

and Ter mi nat i on of  Par ent al  Ri ght s Law,  whi ch had pr oposed t he 

2005 amendment ,  expl ai ned t he need f or  t he change as f ol l ows:   

" Accor di ng t o t est i mony r ecei ved by t he Speci al  Commi t t ee,  

r equi r i ng a showi ng t hat  t he per son has never had a subst ant i al  

r el at i onshi p wi t h t he chi l d can be di f f i cul t  i f  t he par ent  ever  

showed any i nt er est  or  had any cont act  wi t h t he chi l d"  ( Repor t  

at  11) .   

¶89 For  t he r easons set  f or t h,  we ar e unper suaded by t he 

St at e' s posi t i on on Wi s.  St at .  § 48. 415( 6) .   On t he basi s of  t he 

t ext  of  Wi s.  St at .  § 48. 415( 6) ,  t he pur poses of  t he Chi l dr en' s 

Code,  and t he st at ut or y evol ut i on of  § 48. 415( 6) ,  we hol d,  

cont r ar y t o t he St at e' s pr of f er ed i nt er pr et at i on,  t hat  under  

§ 48. 415( 6)  a f at her ' s ef f or t s t o assume par ent al  r esponsi bi l i t y  

                                                                                                                                                             
Description 

The bi l l  dr af t  modi f i es t hi s gr ound pr ovi di ng t hat  
f ai l ur e t o assume par ent al  r esponsi bi l i t y  i s  
est abl i shed by pr ovi ng t hat  t he par ent  has not had a 
subst ant i al  par ent al  r el at i onshi p wi t h t he chi l d 
( emphasi s i n or i gi nal ) .  

The Speci al  Commi t t ee' s meet i ng mi nut es ( Sept .  15,  2004)  
st at e t he f ol l owi ng:  

Regar di ng t he i nvol unt ar y [ t er mi nat i on of  par ent al  
r i ght s]  gr ound of  f ai l ur e t o assume par ent al  
r esponsi bi l i t y ,  Mr .  Kenney [ a member  of  t he Joi nt  
Legi s l at i ve Counci l ]  sai d t hat  t he gr ound i s  ver y 
conf usi ng and t hat  r equi r i ng t he st at e t o show t hat  
t he par ent  never had a subst ant i al  par ent al  
r el at i onshi p wi t h t he chi l d i s f r equent l y t he f ocus of  
t he def ense.   He sai d t hat  he does not  bel i eve t he 
Legi s l at ur e i nt ended mi ni mal  cont act  wi t h a chi l d t o 
const i t ut e a subst ant i al  par ent al  r el at i onshi p.  
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f or  a bi ol ogi cal  chi l d under t aken af t er  he l ear ns of  t he 

exi st ence of  t he chi l d but  bef or e t he adj udi cat i on of  t he gr ound 

must  be consi der ed by t he c i r cui t  cour t  i n det er mi ni ng whet her  

t he gr ound of  f ai l i ng t o assume a par ent al  r el at i onshi p under  

§ 48. 415( 6)  has been pr oven by c l ear  and convi nci ng evi dence.  

¶90 Bobby G. ' s r esponses t o t he St at e' s i nt er r ogat or i es 

shoul d have al er t ed t he ci r cui t  cour t  t hat  Bobby G.  was t r y i ng 

t o est abl i sh a par ent al  r el at i onshi p wi t h Mar quet t e af t er  he had 

r eason t o bel i eve t hat  he was Mar quet t e' s f at her .   Summar y 

j udgment  was i nappr opr i at e because mat er i al  f act s wer e pr esent ed 

di sput i ng t he St at e' s c l ai m t hat  Bobby G.  never  assumed par ent al  

r esponsi bi l i t y  f or  Mar quet t e.  

 ¶91 Al t hough Bobby G.  admi t t ed t hat ,  among ot her  t hi ngs,  

he f ai l ed t o assume par ent al  r esponsi bi l i t y  f or  Mar quet t e and 

had not  devel oped a subst ant i al  r el at i onshi p wi t h Mar quet t e,  t he 

c i r cui t  cour t  shoul d not  have aut omat i cal l y concl uded t hat  Wi s.  

St at .  § 48. 415( 6)  was sat i sf i ed by c l ear  and convi nci ng 

evi dence.   " Fai l ur e t o assume par ent al  r esponsi bi l i t y"  and 

" subst ant i al  par ent al  r el at i onshi p"  ar e l egal l y def i ned t er ms,  

and t he st at ut or y def i ni t i ons may not  neat l y al i gn wi t h t he 

common sense under st andi ng of  t hese phr ases.   Accor di ngl y,  t he 

c i r cui t  cour t  shoul d not  have so r eadi l y accept ed Bobby G. ' s 

admi ssi ons as concessi ons t hat  t he St at e had pr oved t he 

r equi r ement s under  § 48. 415( 6) .  

 ¶92 I n addi t i on,  Wi s.  St at .  § 48. 422( 7) ( c)  pr ovi des t hat  

bef or e accept i ng an admi ssi on of  t he al l eged f act s i n a 

pet i t i on,  t he c i r cui t  cour t  shal l  addr ess t he par t i es and 
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det er mi ne t hat  t he admi ssi on i s made vol unt ar i l y  wi t h 

under st andi ng of  t he nat ur e of  t he act i ons al l eged i n t he 

pet i t i on and t he pot ent i al  di sposi t i ons,  and shal l  " make such 

i nqui r i es as sat i sf act or i l y  est abl i sh t hat  t her e i s a f act ual  

basi s f or  t he admi ssi on. "   The ci r cui t  cour t  di d not  l i ve up t o 

t hese st at ut or y obl i gat i ons i n t he pr esent  case.  

¶93 I n any event ,  Wi s.  St at .  § 48. 415( 6)  pr ovi des a non-

excl usi ve l i s t  of  f act or s t hat  t he c i r cui t  cour t  or  t he j ur y  may 

consi der  i n det er mi ni ng whet her  t he bi ol ogi cal  par ent  f ai l ed t o 

assume par ent al  r esponsi bi l i t y .   The St at e' s r equest s f or  

admi ssi ons and i nt er r ogat or i es di d not  expr essl y addr ess al l  of  

t he f act or s l i s t ed.   Even i f  t he St at e had sought  admi ssi ons on 

al l  of  t he enumer at ed f act or s,  t he l i s t  of  f act or s i s not  

excl usi ve.   Such admi ssi ons may st i l l  not  const i t ut e " c l ear  and 

convi nci ng"  evi dence t hat  t he st at ut or y gr ound f or  t er mi nat i on 

was act ual l y sat i sf i ed by c l ear  and convi nci ng evi dence.   

Sect i on 48. 415( 6)  i s a f act - i nt ensi ve gr ound.  

¶94 The ci r cui t  cour t  er r ed as a mat t er  of  l aw i n i t s 

i nt er pr et at i on of  Wi s.  St at .  § 48. 415( 6)  and i n gr ant i ng par t i al  

summar y j udgment  wi t hout  t aki ng al l  t he r el evant  evi dence dur i ng 

t he gr ounds phase.   We must  now det er mi ne whet her  t he er r or  was 

r emedi ed and was har ml ess.   To deci de whet her  t he er r or  was 

r emedi ed and was har ml ess,  we t ur n t o Evel yn C. R.  v.  Tyki l a S. ,  

2001 WI  110,  246 Wi s.  2d 1,  629 N. W. 2d 768,  and Waukesha Count y 

v.  St even H. ,  2000 WI  28,  233 Wi s.  2d 344,  607 N. W. 2d 607,  i n 

whi ch a c i r cui t  cour t  er r ed i n not  t aki ng evi dence at  t he 

gr ounds phase and t he er r or  was decl ar ed har ml ess er r or .    
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¶95 Evel yn C. R.  and St even H.  di f f er  f r om t he i nst ant  

case.   I n Evel yn C. R.  t he par ent  had def aul t ed;  i n St even H.  t he 

par ent  di d not  cont est  t he pet i t i on.   I n bot h t hose t wo cases a 

suf f i c i ent  evi dent i ar y basi s f or  a cour t ' s  det er mi nat i on of  

unf i t ness r ender ed t he ci r cui t  cour t ' s  er r or  i n f ai l i ng t o t ake 

evi dence at  t he gr ounds phase har ml ess.   I n cont r ast ,  i n t he 

i nst ant  case Bobby G.  cont est ed t he pet i t i on and demanded a j ur y 

t r i al  on t he gr ounds f or  t er mi nat i on.   I n t he i nst ant  case,  t he 

c i r cui t  cour t ' s  er r or  was not  r emedi ed and was not  har ml ess f or  

t he r easons set  f or t h bel ow.  

V 

 ¶96 Even i f  t he c i r cui t  cour t  had t aken evi dence and 

consi der ed Bobby G. ' s post - t er mi nat i on pet i t i on ef f or t s dur i ng 

t he gr ounds phase or  dur i ng t he di sposi t i onal  phase,  nei t her  t he 

c i r cui t  cour t  nor  t hi s cour t  coul d deci de whet her  t he St at e had 

sat i sf i ed i t s bur den under  Wi s.  St at .  § 48. 415( 6) .   The f act s t o 

t he ext ent  t hey wer e devel oped and t hei r  i mpor t  ar e i n di sput e.   

Accor di ngl y,  wi t h mat er i al  f act s  i n di sput e,  t he c i r cui t  cour t  

er r ed as a mat t er  of  l aw i n gr ant i ng par t i al  summar y j udgment .   

Fur t her mor e,  Bobby G.  had r equest ed a j ur y t r i al ,  whi ch t he 

ci r cui t  cour t  deni ed because i t  f ound no mat er i al  f act s i n 

di sput e.   Nei t her  t he c i r cui t  cour t  nor  t hi s cour t  can depr i ve 

Bobby G.  of  hi s st at ut or i l y  gr ant ed j ur y  t r i al  wi t hout  

j ust i f i cat i on.   No j ust i f i cat i on exi st s i n t he pr esent  case.   A 

j ur y shoul d deci de any di sput e of  f act s or  di sput ed i nf er ences 

f r om t he f act s,  not  t he c i r cui t  cour t  or  t hi s cour t .  
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¶97 I n Evel yn C. R. ,  i n whi ch t he par ent  had def aul t ed,  we 

hel d t hat  al t hough t he ci r cui t  cour t  er r ed when i t  f ai l ed t o 

t ake evi dence at  t he f act - f i ndi ng hear i ng t o est abl i sh t he 

gr ounds f or  t he t er mi nat i on of  par ent al  r i ght s by c l ear  and 

convi nci ng evi dence,  t he er r or  was har ml ess. 39  The ci r cui t  cour t  

r emedi ed t he er r or  by t aki ng evi dence at  t he di sposi t i onal  phase 

of  t he t er mi nat i on of  par ent al  r i ght s pr oceedi ng and t hen 

r econsi der i ng i t s f i ndi ng of  t he gr ound f or  t er mi nat i on on t he 

basi s of  t he new evi dence pr esent ed.   The f act s wer e suf f i c i ent  

i n Evel yn C. R.  t o suppor t  t he c i r cui t  cour t ' s  f i ndi ngs t hat  

gr ounds f or  t er mi nat i on exi st ed.   We expl ai ned our  deci s i on 

uphol di ng t he ci r cui t  cour t  as f ol l ows:  

[ T] he ci r cui t  cour t  di d not  ent er  i t s or der  
t er mi nat i ng Tyki l a' s par ent al  r i ght s unt i l  af t er  
t aki ng Evel yn' s t est i mony and,  based on t hi s 
t est i mony,  r eaf f i r mi ng i t s f i ndi ng of  abandonment .   At  
t he t i me t he cour t  r eaf f i r med i t s f i ndi ng of  
abandonment  and pr i or  t o t he cour t  or der i ng t he 
t er mi nat i on of  Tyki l a' s par ent al  r i ght s,  t he r ecor d 
cont ai ned suf f i c i ent  f act s t o suppor t  t he c i r cui t  
cour t ' s  f i ndi ng of  abandonment . 40 

                                                 
39 Wi sconsi n St at .  § 805. 18( 2)  pr ovi des i n r el evant  par t :    

No j udgment  shal l  be r ever sed or  set  asi de or  new 
t r i al  gr ant ed i n any act i on or  pr oceedi ng on t he 
gr ound of  .  .  .  er r or  as t o any mat t er  of  pl eadi ng or  
pr ocedur e,  unl ess i n t he opi ni on of  t he cour t  t o whi ch 
t he appl i cat i on i s made,  af t er  an exami nat i on of  t he 
ent i r e act i on or  pr oceedi ng,  i t  shal l  appear  t hat  t he 
er r or  compl ai ned of  has af f ect ed t he subst ant i al  
r i ght s of  t he par t y seeki ng t o r ever se or  set  asi de 
t he j udgment ,  or  t o secur e a new t r i al .  

40 Evel yn C. R. ,  246 Wi s.  2d 1,  ¶33.  
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 ¶98 As was t he case i n Evel yn C. R. ,  t he c i r cui t  cour t  her e 

r ecei ved evi dence r el evant  t o t he i ssue of  t he gr ound f or  

t er mi nat i on at  t he di sposi t i onal  st age of  t he t er mi nat i on 

pr oceedi ngs.   The ci r cui t  cour t  t ook t est i mony f r om Bobby G.  

r egar di ng hi s ef f or t s t o devel op a r el at i onshi p wi t h hi s  

bi ol ogi cal  son af t er  he l ear ned about  hi s son,  t hat  i s ,  af t er  

t he t er mi nat i on pr oceedi ng had begun.   Bobby G. ' s counsel  

i nt r oduced i nt o evi dence sever al  of  t he l et t er s t hat  Bobby G.  

had wr i t t en t o casewor ker s,  whi ch i ncl uded i nqui r i es about  how 

t o car e f or  and cont act  hi s son.   The f ost er  f at her ,  Dr .  

Jef f r ey,  t est i f i ed about  t he shoes and money or der  t hat  he 

r ecei ved f r om Bobby G.  on Mar quet t e' s behal f .   The ci r cui t  cour t  

al so hear d t hat  Bobby G.  had made sever al  at t empt s t o cont act  

Deni se W.  whi l e ( unbeknownst  t o hi m)  she was pr egnant .    

¶99 Thi s evi dence——whi ch was not  pr esent ed at  t he gr ounds 

phase of  t he t er mi nat i on pr oceedi ng——i s r el evant  t o whet her  

Bobby G.  f ai l ed t o assume par ent al  r esponsi bi l i t y  f or  Mar quet t e.   

Unl i ke i n Evel yn C. R. ,  however ,  i n t he pr esent  case t he par ent  

had not  def aul t ed i n t he gr ounds phase and t he c i r cui t  cour t  di d 

not  r econsi der  and r eaf f i r m i t s f i ndi ng about  t he gr ound f or  

t er mi nat i on on t he basi s of  t hi s adduced evi dence.    

¶100 I nst ead,  t he c i r cui t  cour t  announced t hat  " a gr eat  

deal  of  t he t est i mony t hat  we t ook as i t ' s  [ s i c]  r el at es t o you 

t oday r eal l y i sn' t  par t i cul ar l y r el evant . "   The ci r cui t  cour t  

cont i nued,  " And,  qui t e f r ankl y,  my l i s t eni ng t o your  descr i pt i on 

of  t he pr ogr ammi ng you' r e goi ng t hr ough i t  sounds l i ke,  yeah,  

you have had a r ough 10,  15 year s,  but  i t  l ooks l i ke t hi ngs ar e 
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f i nal l y comi ng t oget her  f or  you;  st ar t i ng t o make t he necessar y 

deci s i ons you have so t hat  your  l i f e can t ur n ar ound.   And t hat  

i s gr eat .   I  hope i t  wor ks out  f or  you.   But  t hat  i s  about  you 

and t hi s i s about  Mar quet t e. "  

¶101 The ci r cui t  cour t  di d not  f i nd t he new evi dence 

r el evant  t o t he i ssue of  t he gr ound f or  t er mi nat i on.   Because 

t he st at ut e r equi r es t he c i r cui t  cour t  t o consi der  evi dence of  

Bobby G. ' s conduct  af t er  t he f i l i ng of  t he t er mi nat i on pet i t i on 

t o assume par ent al  r esponsi bi l i t y  f or  Mar quet t e,  we concl ude 

t hat  t he c i r cui t  cour t  er r ed i n gr ant i ng par t i al  summar y 

j udgment  and,  unl i ke i n Evel yn C. R. ,  t hat  t hi s er r or  was not  

r emedi ed at  t he di sposi t i onal  phase.  

¶102 I n St even H. , 41 t he par ent  di d not  cont est  t he pet i t i on 

and di d not  demand a j ur y t r i al .   The St even H.  cour t  exami ned 

t he ent i r e r ecor d of  t he t er mi nat i on of  par ent al  r i ght s 

pr oceedi ngs and " t eased out "  a f act ual  basi s t o suppor t  t he 

c i r cui t  cour t ' s  f i ndi ng of  gr ounds f or  t er mi nat i on.   I n St even 

H. ,  al t hough t he ci r cui t  cour t  er r ed i n f ai l i ng t o t ake 

t est i mony t o suppor t  t he al l egat i ons i n t he pet i t i on t o 

t er mi nat e par ent al  r i ght s,  " [ a]  f act ual  basi s f or  sever al  of  t he 

al l egat i ons i n t he pet i t i on [ coul d]  be t eased out  of  t he 

t est i mony of  ot her  wi t nesses at  ot her  hear i ngs when t he ent i r e 

r ecor d [ was]  exami ned. " 42  

                                                 
41 Waukesha Count y v.  St even H. ,  2000 WI  28,  233 

Wi s.  2d 344,  607 N. W. 2d 607.  

42 I d. ,  ¶58.  
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¶103 Even i f  we wer e t o appl y t he command of  t he St even H.  

cour t  t o " t ease out "  t he f act ual  basi s f r om t he r el evant  

t est i mony when Bobby G.  demanded a j ur y t r i al ,  we can onl y 

" t ease out "  f r om Bobby G. ' s t est i mony t hat  t her e was evi dence,  

l ef t  l ar gel y unexpl or ed by t he par t i es,  t hat  Bobby G.  was t r y i ng 

t o assume par ent al  r esponsi bi l i t y  f or  Mar quet t e.   At  a pr oper  

f act - f i ndi ng hear i ng,  t he ext ent  and nat ur e of  t hose ef f or t s 

coul d be exami ned.   Onl y af t er  a pr oper  f act - f i ndi ng hear i ng i n 

whi ch al l  of  t he r el evant  i nf or mat i on about  Bobby G. ' s post -

pet i t i on ef f or t s t o assume par ent al  r esponsi bi l i t y  i s  pr esent ed 

coul d a j ur y det er mi ne whet her  gr ounds exi st  or  coul d t hi s cour t  

det er mi ne whet her  a di r ect ed ver di ct  shoul d be ent er ed.  

¶104 I n t he pr esent  case,  Bobby G.  was deni ed a j ur y t r i al  

guar ant eed by st at ut e.   Wi sconsi n St at .  § 48. 422( 4)  pr ot ect s t he 

r i ght  t o a j ur y t r i al  when a par ent  cont est s t he pet i t i on f or  

t er mi nat i on of  par ent al  r i ght s.   I t  pr ovi des i n r el evant  par t :  

Any par t y who i s  necessar y t o t he pr oceedi ng or  whose 
r i ght s may be af f ect ed by an or der  t er mi nat i ng 
par ent al  r i ght s  shal l  be gr ant ed a j ur y t r i al  upon 
r equest  i f  t he r equest  i s made bef or e t he end of  t he 
i ni t i al  hear i ng on t he pet i t i on.  

¶105 Thi s st at ut e i s not  t he onl y r ef er ence t o t he r i ght  t o 

a j ur y t r i al .   Wi sconsi n St at .  § 48. 424( 2)  di r ect s t hat  t he 

f act - f i ndi ng hear i ng be conduct ed accor di ng t o Wi s.  St at .  

§ 48. 31.   Wi sconsi n St at .  § 48. 31( 2)  gover ns f act - f i ndi ng 

hear i ngs i n t he Chi l dr en' s Code.   I t ,  t oo,  emphasi zes and 

pr ot ect s t he r i ght  t o a j ur y t r i al ,  pr ovi di ng i n r el evant  par t :  

The hear i ng shal l  be t o t he cour t  unl ess t he chi l d,  
t he chi l d' s par ent ,  guar di an,  or  l egal  cust odi an,  t he 
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unbor n chi l d by t he unbor n chi l d' s guar di an ad l i t em,  
or  t he expect ant  mot her  of  t he unbor n chi l d exer ci ses 
t he r i ght  t o a j ur y t r i al  by demandi ng a j ur y t r i al  at  
any t i me bef or e or  dur i ng t he pl ea hear i ng.  

¶106 Wi sconsi n St at .  § 48. 415 r ei t er at es t he r ol e t he j ur y  

pl ays i n a f act - f i ndi ng hear i ng on gr ounds f or  t er mi nat i on of  

par ent al  r i ght s,  st at i ng t hat  " [ a] t  t he f act - f i ndi ng hear i ng t he 

cour t  or  j ur y may make a f i ndi ng t hat  gr ounds exi st  f or  t he 

t er mi nat i on of  par ent al  r i ght s. "  

¶107 The ci r cui t  cour t  er r ed i n concl udi ng t hat  no mat er i al  

f act s war r ant i ng a j ur y t r i al  wer e i n di sput e.   I n doi ng so,  t he 

c i r cui t  cour t  deni ed Bobby G. ' s r epeat ed r equest s f or  a j ur y 

t r i al .   Di sput ed f act s r emai n whi ch shoul d have been deci ded by 

a j ur y.   

*  *  *  *  

¶108 We r ecogni ze t hat  our  deci s i on unf or t unat el y f ur t her  

ext ends t he chi l d' s per i od of  uncer t ai nt y.   Never t hel ess,  t he 

r i ght s of  bot h a par ent  and a chi l d must  be pr ot ect ed.   

¶109 For  t he r easons set  f or t h,  we hol d t hat  i n det er mi ni ng 

whet her  a par t y  seeki ng t er mi nat i on of  par ent al  r i ght s has 

pr oven by c l ear  and convi nci ng evi dence t hat  a bi ol ogi cal  f at her  

has f ai l ed t o assume par ent al  r esponsi bi l i t y  under  Wi s.  St at .  

§ 48. 415( 6) ,  a c i r cui t  cour t  must  consi der  t he bi ol ogi cal  

f at her ' s ef f or t s under t aken af t er  he di scover s t hat  he i s t he 

f at her  but  bef or e t he c i r cui t  cour t  adj udi cat es t he gr ounds of  

t he t er mi nat i on pr oceedi ng.   Thus t he ci r cui t  cour t  i n t he 

i nst ant  case pr oceeded under  an er r oneous i nt er pr et at i on of  t he 

st at ut e.   Fur t her mor e,  t he f act s wer e not  f ul l y  devel oped,  and 
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t he f act s t o t he ext ent  t hey wer e devel oped and t hei r  i mpor t  ar e 

i n di sput e.   The par t i es di sput ed whet her  Bobby G.  assumed 

par ent al  r esponsi bi l i t y  af t er  he l ear ned of  hi s pat er ni t y but  

bef or e adj udi cat i on of  t he gr ounds f or  t er mi nat i on.   

Accor di ngl y,  wi t h f act s i n di sput e,  t he c i r cui t  cour t  er r ed as a 

mat t er  of  l aw i n gr ant i ng par t i al  summar y j udgment .   Mor eover ,  

Bobby G.  r equest ed a j ur y t r i al ,  whi ch t he ci r cui t  cour t  deni ed 

because i t  er r oneousl y f ound no mat er i al  f act s or  i nf er ences 

t her ef r om i n di sput e.   Nei t her  t he c i r cui t  cour t  nor  t hi s cour t  

can depr i ve Bobby G.  of  a j ur y  t r i al  by deci di ng t he f act ual  

di sput e.    

¶110 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and t he summar y j udgment  and r emand t he cause t o t he 

c i r cui t  cour t  f or  a f act - f i ndi ng hear i ng i n accor dance wi t h Wi s.  

St at .  § 48. 424 t o det er mi ne whet her  gr ounds exi st  f or  

t er mi nat i on of  Bobby G. ' s par ent al  r i ght s t o Mar quet t e and,  i f  

necessar y,  f or  a di sposi t i onal  hear i ng i n accor dance wi t h 

§ 48. 427 on whet her  Bobby G. ' s par ent al  r i ght s shoul d be 

t er mi nat ed i n t he best  i nt er est s of  Mar quet t e.  

 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.
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¶111 JON P.  WI LCOX,  J.    (dissenting).  Coul d a cocai ne-  

pushi ng,  woman- bat t er i ng man,  who does not  even know about  t he 

exi st ence of  hi s  chi l d,  have accept ed and exer ci sed " s i gni f i cant  

r esponsi bi l i t y  f or  t he dai l y super vi s i on,  educat i on,  pr ot ect i on 

and car e of  t he chi l d" ?  Wi s.  St at .  § 48. 415( 6) ( b)  ( 2003- 04) .     

¶112 I f  t hat  i s  t oo c l ose of  a cal l ,  consi der  t he same 

quest i on,  onl y t he per son admi t t ed he never  exer ci sed 

r esponsi bi l i t y  f or  t he dai l y super vi s i on of  t he chi l d,  never  

exer ci sed r esponsi bi l i t y  f or  t he educat i on of  t he chi l d,  never  

pai d chi l d suppor t ,  and never  met  t he chi l d.   Pl us,  he has been 

i ncar cer at ed f or  t he vast  maj or i t y of  t he chi l d' s l i f e.    

¶113 The ci r cui t  cour t  answer ed no.   Such a per son has not  

assumed par ent al  r esponsi bi l i t y  pur suant  t o 

Wi s.  St at .  § 48. 415( 6) .   The maj or i t y concl udes t he ci r cui t  

cour t  er r ed.   " [ T] he ci r cui t  cour t  i n t he i nst ant  case pr oceeded 

under  an er r oneous i nt er pr et at i on of  t he st at ut e"  by f ai l i ng t o 

" consi der  t he bi ol ogi cal  f at her ' s ef f or t s under t aken af t er  he 

di scover [ ed]  t hat  he i s t he f at her  but  bef or e t he c i r cui t  cour t  

adj udi cat e[ d]  t he gr ounds of  t he t er mi nat i on pr oceedi ng. "   

Maj or i t y op. ,  ¶5.    

¶114 The pl ai n l anguage of  t he Chi l dr en' s Code cont r adi ct s  

t he maj or i t y ' s i nt er pr et at i on of  § 48. 415( 6) .     Accor di ngl y,  I  

r espect f ul l y di ssent .  

I  
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¶115 Bef or e addr essi ng t he anal ysi s of  t he maj or i t y,  i t  i s  

necessar y t o suppl ement  t he f act s pr esent ed by i t .  

¶116 Mar quet t e was bor n on August  31,  2003.   He was at  

l east  s i x weeks pr emat ur e and wei ghed onl y f our  pounds and t en 

ounces.   He had r espi r at or y pr obl ems,  i ncl udi ng br onchi ol i t i s ,  

r eact i ve ai r way di sease,  and pneumoni a.   Fr om t he hospi t al  he 

was pl aced wi t h f ost er  par ent s,  Dr .  Jef f r ey and Kar en.  

¶117 When Mar quet t e was bor n,  Bobby G.  was f aci ng char ges 

f or  bat t er i ng a woman.   He was cl uel ess about  t he exi st ence of  

t he chi l d he had f at her ed as a r esul t  of  hi s one and onl y f ace-

t o- f ace cont act  wi t h Deni se W.  whi l e not  i n st at e cust ody.   Lest  

one concl ude Bobby G.  had no way of  knowi ng t he r esul t  of  t hei r  

vol i t i onal  act ,  t he St at e cont act s f at her s,  such as Bobby G. ,  i f  

t hey r egi st er  pur suant  t o Wi s.  St at .  § 48. 025. 1  

Wi sconsi n St at .  § 48. 27( 3) ( b) 1.  pr ovi des t hat  a per son 

r egi st er ed pur suant  t o § 48. 025 r ecei ve not i ce of  any CHI PS case 

i nvol v i ng t hei r  pot ent i al  chi l d. 2  However ,  Bobby G.  never  

                                                 
1 Wi sconsi n St at .  § 48. 025( 1)  st at es:   

Any per son cl ai mi ng t o be t he f at her  of  a 
nonmar i t al  chi l d who i s not  adopt ed or  whose par ent s 
do not  subsequent l y i nt er mar r y under  s.  767. 60 may,  i n 
accor dance wi t h pr ocedur es under  t hi s sect i on,  f i l e 
wi t h t he depar t ment  a decl ar at i on of  hi s i nt er est  i n 
mat t er s af f ect i ng such chi l d.  

2 Wi sconsi n St at .  § 48. 27( 3) ( b) 1.  pr ovi des t he f ol l owi ng:  

Except  as pr ovi ded i n subd.  2. ,  i f  t he pet i t i on 
t hat  was f i l ed r el at es t o f act s  concer ni ng a s i t uat i on 
under  s.  48. 13 or  a s i t uat i on under  s.  48. 133 
i nvol v i ng an expect ant  mot her  who i s a chi l d and i f  
t he chi l d i s a nonmar i t al  chi l d who i s not  adopt ed or  
whose par ent s do not  subsequent l y i nt er mar r y as 
pr ovi ded under  s.  767. 60 and i f  pat er ni t y has not  been 
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r egi st er ed wi t h t he st at e.   Any t hought  t hat  he may have been 

i gnor ant  t o t he pot ent i al  of  a CHI PS case shoul d be of f set  by 

t he f act  t hat  Bobby G.  al r eady had hi s par ent al  r i ght s 

t er mi nat ed t o anot her  chi l d by t he t i me he had f ace- t o- f ace 

cont act  wi t h Deni se.   

¶118 For  t he f i r st  s i x mont hs of  hi s l i f e,  Mar quet t e' s 

heal t h pr obl ems r equi r ed ext ensi ve t r eat ment .   He r equi r ed 

t r eat ment  ever y t wo t o t hr ee hour s t went y- f our  hour s a day,  

whi ch hi s f ost er  par ent s pr ovi ded.      

¶119 Whi l e Mar quet t e endur ed hi s heal t h pr obl ems,  Bobby G.  

f aced bai l  j umpi ng char ges.   Despi t e a no cont act  or der ,  Bobby 

G.  went  t o t he apar t ment  of  t he woman he had bat t er ed a f ew 

mont hs ear l i er .   When he r ef used t o l eave,  t he woman cont act ed 

t he pol i ce.   The pol i ce per suaded hi m t o l eave.   Wi t hi n an hour ,  

Bobby G.  was back at  t he woman' s apar t ment  bangi ng on t he door .   

By hi s second vi s i t ,  t he pol i ce had di scover ed t he exi st ence of  

t he no cont act  or der .  

¶120 I n Spr i ng 2004 Mar quet t e' s heal t h condi t i on got  wor se.   

He suf f er ed a ser i es of  r ecur r ent  ear  i nf ect i ons.   He devel oped 

                                                                                                                                                             
est abl i shed,  t he cour t  shal l  not i f y,  under  s.  48. 273,  
al l  of  t he f ol l owi ng per sons:  

a.  A per son who has f i l ed a decl ar at i on of  i nt er est  
under  s.  48. 025.  

b.  A per son al l eged t o t he cour t  t o be t he f at her  of  
t he chi l d or  who may,  based on t he st at ement s of  
t he mot her  or  ot her  i nf or mat i on pr esent ed t o t he 
cour t ,  be t he f at her  of  t he chi l d.  

( Emphasi s added. )  
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pr obl ems eat i ng and mai nt ai ni ng hi s nut r i t i onal  st at us.   As a 

r esul t  of  Mar quet t e' s condi t i on,  Dr .  Jef f r ey and Kar en needed t o 

admi ni st er  t r eat ment  ever y hour  and hal f  t o t wo hour s t went y-

f our  hour s a day t o mai nt ai n hi s hydr at i on and nut r i t i on.   

Mar quet t e' s condi t i on got  so bad t hat  he had t o be hospi t al i zed 

f or  f our  days.   Doct or s f ound t hat  f ood was goi ng i nt o hi s l ungs 

and t hat  he had mul t i pl e al l er gi es.   As t hey had done f or  

Mar quet t e s i nce he ar r i ved f r om t he hospi t al  days af t er  hi s 

bi r t h,  hi s f ost er  par ent s pr ovi ded t he necessar y t r eat ment  and 

coor di nat ed hi s numer ous vi s i t s t o doct or s and t her api st s.  

¶121 Whi l e Mar quet t e was needi ng t r eat ment  at  l east  12 

t i mes a day,  Bobby G.  was f aci ng char ges f or  del i ver i ng cocai ne.   

He was st i l l  obl i v i ous t o t he exi st ence of  t he chi l d he had 

f at her ed.   He r ecei ved a maxi mum t er m of  i mpr i sonment  of  seven 

year s and si x mont hs.   The i ni t i al  conf i nement  i n t he Wi sconsi n 

Pr i son Syst em was t wo year s and si x mont hs and t he ext ended 

super vi s i on was f i ve year s.  

¶122 I n Summer  2004 t he St at e f i l ed a pet i t i on t o t er mi nat e 

t he par ent al  r i ght s of  Mar quet t e' s par ent s,  Deni se W.  and 

" Bobby. "   At  t he t i me t he pet i t i on was f i l ed,  t he i dent i t y of  

Mar quet t e' s f at her  was unknown by Deni se or  t he St at e.   Deni se 

mi si dent i f i ed Mar quet t e' s f at her  t wi ce bef or e she suggest ed i t  

may be " Bobby. "   The St at e used " Bobby"  on t he pet i t i on because 

Deni se di d not  know Bobby G. ' s l ast  name.   Af t er  genet i c 

t est i ng,  Bobby G.  was i dent i f i ed as Mar quet t e' s f at her .    

¶123 I n Fal l  2004,  onl y as a r esul t  of  t he St at e seeki ng 

out  t he i dent i t y of  Mar quet t e' s f at her  so i t  coul d t er mi nat e hi s 
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par ent al  r i ght s,  Bobby G.  f i nal l y became awar e t hat  Mar quet t e 

exi st ed.  

¶124 Dur i ng t he gr ounds phase of  t he t er mi nat i on 

pr oceedi ngs,  Bobby G.  made a number  of  admi ssi ons.   He admi t t ed 

he never  assumed par ent al  r esponsi bi l i t y  f or  Mar quet t e.   He 

admi t t ed he never  est abl i shed a subst ant i al  par ent al  

r el at i onshi p wi t h Mar quet t e.   He admi t t ed he never  exer ci sed 

r esponsi bi l i t y  f or  t he dai l y super vi s i on of  Mar quet t e.   He 

admi t t ed he never  exer ci sed r esponsi bi l i t y  f or  t he educat i on of  

Mar quet t e.   He admi t t ed he was unawar e t he he was t he f at her  of  

Mar quet t e unt i l  af t er  June 16,  2004,  t he dat e t he St at e f i l ed 

t he pet i t i on t o t er mi nat e hi s par ent al  r i ght s t o Mar quet t e.   He 

admi t t ed t hat  he was not  i nvol ved i n assi st i ng i n,  or  pr ovi di ng 

f or ,  t he pr enat al  car e of  Mar quet t e.   He admi t t ed t hat  he never  

pai d chi l d suppor t  f or  Mar quet t e.   He admi t t ed t hat  he never  met  

Mar quet t e.   He admi t t ed t hat  he was unawar e t hat  he was t he 

f at her  of  Mar quet t e unt i l  he was i nf or med of  DNA t est  r esul t s 

i ndi cat i ng hi s pat er ni t y.  

¶125 The St at e f i l ed a mot i on f or  par t i al  summar y j udgment ,  

asser t i ng t hat  t he undi sput ed f act s ent i t l ed i t  t o j udgment  as a 

mat t er  of  l aw t hat  Bobby G.  f ai l ed t o assume par ent al  

r esponsi bi l i t y  pur suant  t o § 48. 415( 6) .   The ci r cui t  cour t  

gr ant ed t he St at e' s mot i on.   Bobby G.  f i l ed a not i ce of  appeal .   

The cour t  of  appeal s accept ed t he no- mer i t  r epor t  submi t t ed by 

Bobby G. ' s counsel .    

I I  
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¶126 When a c i r cui t  cour t  gr ant s par t i al  summar y j udgment ,  

we r evi ew i t  i ndependent l y appl y i ng t he same met hodol ogy.   

Onei da Count y Dep' t .  of  Soci al  Ser vs.  v.  Ni col e W. ,  2007 WI  30,  

¶8,  ___ Wi s.  2d ___,  728 N. W. 2d 652.   I t  i s  appr opr i at e t o gr ant  

summar y j udgment  when t her e i s no genui ne i ssue of  mat er i al  f act  

and t he movi ng par t y i s ent i t l ed t o j udgment  as a mat t er  of  l aw.   

I d.   The maj or i t y deems summar y j udgment  i nappr opr i at e i n t hi s 

case based on i t s f l awed i nt er pr et at i on of  § 48. 415( 6) .  

¶127 When mul t i pl e st at ut es i n t he same chapt er  r el at e t o 

i mpl ement i ng t he chapt er ' s pur pose,  cour t s const r ue t hem t o have 

a har moni zed i nt er pr et at i on.   I n r e Angel  Lace M. ,  184 

Wi s.  2d 492,  512,  516 N. W. 2d 678 ( 1994) . 3  The maj or i t y ' s 

i nt er pr et at i on of  § 48. 415( 6)  cont r adi ct s §§ 48. 31( 1)  and 

48. 424.   Rat her  t han l ook t o t he st at ut es accompanyi ng 

§ 48. 415( 6)  i n t he Chi l dr en' s Code f or  t he pr oper  def i ni t i on of  

a f act - f i ndi ng hear i ng,  t he maj or i t y pr ovi des a def i ni t i on based 

on a cont or t ed r eadi ng of  t he Chi l dr en' s Code.   

A.  A Har moni zed I nt er pr et at i on of  t he Chi l dr en' s Code Pr ovi s i ons 

¶128   Readi ng §§ 48. 31,  48. 415,  and 48. 424 t oget her ,  t he 

scope of  a § 48. 415( 6)  f act - f i ndi ng hear i ng i s l i mi t ed t o t he 

f act s al l eged i n t he pet i t i on t o t er mi nat e.   Fact s t hat  ar i se 

subsequent  t o t he f i l i ng of  t he pet i t i on t o t er mi nat e ar e not  

r el evant  t o t he f act - f i nder ' s det er mi nat i on of  whet her  gr ounds 

exi st  t o t er mi nat e t he par ent ' s par ent al  r i ght s.  

                                                 
3 Thi s canon of  const r uct i on has been r ef er r ed t o as i n par i  

mat er i a.   I n par i  mat er i a means " [ o] n t he same subj ect ;  r el at i ng 
t o t he same mat t er . "   Bl ack' s Law Di ct i onar y 794 ( 7t h ed.  1999) .   
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¶129 Bef or e enumer at i ng t he gr ounds f or  i nvol unt ar y 

t er mi nat i on of  par ent al  r i ght s,  § 48. 415 st at es t hat  " [ a] t  t he 

f act - f i ndi ng hear i ng t he cour t  or  j ur y may make a f i ndi ng t hat  

gr ounds exi st  f or  t he t er mi nat i on of  par ent al  r i ght s. "   

Wi sconsi n St at .  § 48. 415( 6)  pr ovi des t hat  one of  t he gr ounds f or  

i nvol unt ar y t er mi nat i on i s t he f ai l ur e t o assume par ent al  

r esponsi bi l i t y .    

¶130 The l anguage of  § 48. 415 does not  speci f y t he 

par t i cul ar s of  t he r equi r ed f act - f i ndi ng hear i ng.   However ,  

ot her  pr ovi s i ons of  t he Chi l dr en' s Code do.   

Wi sconsi n St at .  § 48. 424,  l i ke § 48. 415,  appear s i n Subchapt er  

VI I I  of  t he Chi l dr en' s Code.   Subchapt er  VI I I  r el at es t o t he 

t er mi nat i on of  par ent al  r i ght s.   Sect i on 48. 424( 1)  expl i c i t l y  

st at es t hat  " [ t ] he pur pose of  t he f act - f i ndi ng hear i ng i s t o 

det er mi ne whet her  gr ounds exi st  f or  t he t er mi nat i on of  par ent al  

r i ght s. "   Wi sconsi n St at .  § 48. 424( 2)  pr ovi des t hat  a " f act -

f i ndi ng hear i ng shal l  be conduct ed accor di ng t o t he pr ocedur e 

speci f i ed by s.  48. 31. "    

¶131 Wi sconsi n St at .  § 48. 31( 1)  def i nes a " f act - f i ndi ng 

hear i ng"  as " a hear i ng t o det er mi ne i f  t he al l egat i ons 

i n .  .  .  a pet i t i on t o t er mi nat e par ent al  r i ght s  ar e pr oved by 

c l ear  and convi nci ng evi dence. "   Fr om t he pl ai n l anguage of  t he 

st at ut e,  t he scope of  a f act - f i ndi ng hear i ng i s l i mi t ed t o t hose 

f act s al l eged i n t he pet i t i on t o t er mi nat e par ent al  r i ght s.   

¶132 Appl y i ng t he har moni zed i nt er pr et at i on of  t he st at ut es 

t o t hi s case,  no di sput e of  mat er i al  f act  exi st ed when t he 

ci r cui t  cour t  gr ant ed t he St at e' s mot i on f or  par t i al  summar y 
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j udgment .   Bobby G. ' s own admi ssi ons est abl i sh t hat  he never  had 

t he r equi s i t e subst ant i al  par ent al  r el at i onshi p r equi r ed by 

§ 48. 415( 6) .   The ci r cui t  cour t  pr oper l y gr ant ed t he St at e 

par t i al  summar y j udgment .  

B.  The Maj or i t y ' s Fl awed I nt er pr et at i on 

¶133 I n t he f ace of  t he pl ai n l anguage of  t he Chi l dr en' s 

Code,  t he maj or i t y hol ds t hat  c i r cui t  cour t s must  consi der  a 

par ent ' s ef f or t s af t er  t he pet i t i on t o t er mi nat e hi s or  her  

r i ght s has been f i l ed.   Maj or i t y  op. ,  ¶5.   The maj or i t y pr ovi des 

seven r easons f or  i t s i nt er pr et at i on.   Each r eason enumer at ed 

l acks mer i t .    

1.  " Negl ect "  i s  Di f f er ent  t han " Wi l l f ul  Negl ect "  

¶134 The maj or i t y st at es t hat  " Wi s.  St at .  § 48. 415( 6) ( b)  

expl i c i t l y  uses l anguage t hat  ev i dences t he r el evancy of  whet her  

a f at her  knew or  had r eason t o bel i eve he was t he f at her  bef or e 

t he pet i t i on f or  t er mi nat i on of  par ent al  r i ght s was f i l ed. "   

Maj or i t y op. ,  ¶49.   I t  f ocuses on t he use of  t he wor ds 

" negl ect ed"  and " r ef used, "  whi ch bot h appear  i n one of  t he t hr ee 

f act or s c i r cui t  cour t s may consi der  pur suant  t o § 48. 415( 6) ( b) .   

The f act or  speci f i cal l y r eads,  " whet her  t he per son has negl ect ed 

or  r ef used t o pr ovi de car e or  suppor t  f or  t he chi l d. "   

Wi s.  St at .  § 48. 415( 6) ( b)  ( emphasi s added) .  Based on St at e v.  

Ci ssel l ,  127 Wi s.  2d 205,  225,  378 N. W. 2d 691 ( 1985) ,  t he 

maj or i t y asser t s t hat  " [ t ] he wor d ' negl ect ed'  i s  not  synonymous 

wi t h negl i gence her e. "   Maj or i t y op. ,  ¶49.  

¶135 The maj or i t y ' s r el i ance on Ci ssel l  i s  mi spl aced.   

Ci ssel l  i nvol ved t he i nt er pr et at i on of  a chi l d suppor t  st at ut e 



No.   2006AP66- NM. j pw 

 

9 
 

t hat  used t he t er m " wi l l f ul l y  negl ect s. " 4  The def endant  ar gued 

t hat  " wi l l f ul l y  negl ect s"  was i nt er nal l y i nconsi st ent  because 

" wi l l f ul "  means i nt ent i onal  and " negl ect "  means negl i gence.   The 

Ci ssel l  cour t  di sagr eed and hel d t hat  t he use of  t he t er m 

" wi l l f ul l y  negl ect s"  i n Wi s.  St at .  § 52. 05( 1)  di d not  r ender  t he 

st at ut e voi d f or  vagueness.       

¶136 Unl i ke Ci ssel l ,  Wi s.  St at .  § 48. 415( 6)  does not  

i ncl ude t he phr ase " wi l l f ul l y  negl ect s. "   I t  mer el y uses t he 

wor d " negl ect . "   Di smi ssi ng t he di st i nct i on bet ween a st at ut e 

t hat  uses t he phr ase " wi l l f ul l y  negl ect s"  and " negl ect "  

under mi nes t he maj or i t y ' s i nt er pr et at i on.  

2.  The Non- Excl usi ve Di scr et i onar y Fact or s 

¶137 The maj or i t y ' s i nt er pr et at i on of  § 48. 415( 6)  depends 

on i t s i nt er pr et at i on of  wor ds f ound i n non- excl usi ve 

di scr et i onar y f act or s.   The pl ai n l anguage of  t he st at ut e 

i ndi cat es t hat  was not  t he l egi s l at ur e' s i nt ent .  

                                                 
4 Wi sconsi n St at .  § 52. 05( 1) ( 1981- 82)  st at es,  i n per t i nent  

par t ,  t he f ol l owi ng:   

Any per son who deser t s or  wi l l f ul l y  negl ect s or  
r ef uses t o pr ovi de f or  t he suppor t  and mai nt enance of  
hi s or  her  spouse or  chi l d under  18 year s ( l egi t i mat e 
or  bor n out  of  wedl ock)  i n dest i t ut e or  necessi t ous 
c i r cumst ances shal l  be f i ned not  mor e t han $500 or  
i mpr i soned not  mor e t han 2 year s or  bot h.   I t  i s  a 
def ense t o cr i mi nal  l i abi l i t y  t hat  t he per son has j ust  
cause t o deser t ,  wi l l f ul l y  negl ect  or  r ef use t o 
pr ovi de suppor t  or  mai nt enance.  

( Emphasi s added. )  
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¶138 Wi sconsi n St at .  § 48. 415( 6) ( b)  def i nes " subst ant i al  

par ent al  r el at i onshi p"  and pr ov i des a non- excl usi ve l i s t  of  

t hr ee f act or s t he cour t  may consi der .   Speci f i cal l y,  i t  s t at es,   

I n eval uat i ng whet her  t he per son has had a subst ant i al  
par ent al  r el at i onshi p wi t h t he chi l d,  t he cour t  may 
consi der  such f act or s,  i ncl udi ng,  but  not  l i mi t ed t o,  
( 1)  whet her  t he per son has ever  expr essed concer n f or  
or  i nt er est  i n t he suppor t ,  car e or  wel l - bei ng of  t he 
chi l d,  ( 2)  whet her  t he per son has negl ect ed or  r ef used 
t o pr ovi de car e or  suppor t  f or  t he chi l d and ( 3)  
whet her ,  wi t h r espect  t o a per son who i s or  may be t he 
f at her  of  t he chi l d,  t he per son has ever  expr essed 
concer n f or  or  i nt er est  i n t he suppor t ,  car e or  wel l -
bei ng of  t he mot her  dur i ng her  pr egnancy.  

Wi sconsi n St at .  § 48. 415( 6) ( b) ( emphasi s and number i ng added) .   

The maj or i t y even r ecogni zes t hat  § 48. 415( 6) ( b)  gi ves " non-

excl usi ve exampl es of  what  a cour t  may consi der  i n eval uat i ng 

whet her  t he per son has had a subst ant i al  par ent al  r el at i onshi p 

wi t h t he chi l d. "   Maj or i t y op. ,  ¶46 ( emphasi s added) .  

¶139 Never t hel ess,  i n expl ai ni ng i t s r easons f or  

di sr egar di ng t he St at e' s har moni zed i nt er pr et at i on of  t he 

Chi l dr en' s Code,  t he maj or i t y i ndi cat es t hat  § 48. 415( 6)  

pr ovi des a l i s t  of  el ement s t hat  " must , "  or  " have t o, "  be 

sat i sf i ed.   Maj or i t y op. ,  ¶¶49,  52.   I n concl udi ng i t s 

di scussi on of  " negl ect ed"  and " r ef used, "  t he maj or i t y st at es 

t hat  " [ a]  c i r cui t  cour t  t her ef or e woul d have t o t ake i nt o 

account  whet her  t he f at her  knew or  had r eason t o bel i eve he was 

t he f at her . "   I d. ,  ¶49 ( emphasi s added) .   Why woul d a c i r cui t  

cour t  " have t o"  when t he wor ds " negl ect ed"  and " r ef used"  appear  

i n one of  t he non- excl usi ve l i s t  of  f act or s " a cour t  may 

consi der ?"  

3.  The Legi s l at ur e Def i ned " Fact - Fi ndi ng Hear i ng"  
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¶140 The i nt r oduct or y l anguage of  § 48. 415 pr ovi des t hat  

" [ a] t  t he f act - f i ndi ng hear i ng t he cour t  or  j ur y may make a 

f i ndi ng t hat  gr ounds exi st  f or  t he t er mi nat i on of  par ent al  

r i ght s. "   Based on t hat ,  t he maj or i t y concl udes t hat  " [ t ] hi s 

l anguage does not  r equi r e t hat  t he evi dence r egar di ng t he 

gr ounds be l i mi t ed t o what  has t r anspi r ed as of  t he dat e of  

f i l i ng of  t he pet i t i on. "   Maj or i t y op. ,  ¶53.   Thi s pur por t edl y 

suppor t s t he maj or i t y ' s concl us i on t hat  c i r cui t  cour t s must  

consi der  evi dence t hat  ar i ses f r om conduct  af t er  t he f i l i ng of  

t he pet i t i on t o t er mi nat e par ent al  r i ght s.  

¶141 The maj or i t y ' s assessment  makes sense onl y i f  t he 

i nt r oduct or y l anguage of  § 48. 415( 6)  i s r ead i n a vacuum.   The 

l egi s l at ur e def i ned " f act - f i ndi ng hear i ng"  i n §§ 48. 31( 1)  and 

48. 424.   As addr essed above,  § 48. 31( 1)  does r equi r e t hat  t he 

evi dence r egar di ng t he gr ounds be l i mi t ed t o conduct  bef or e t he 

dat e of  f i l i ng of  t he pet i t i on because i t  i s  pr oof  of  t he 

" al l egat i ons i n a pet i t i on"  f or  whi ch a f act - f i ndi ng hear i ng i s 

hel d.   

4.  St at ut es ar e Pr i mar y Aut hor i t y 

¶142 The maj or i t y pr ocl ai ms t hat  § 48. 31( 1)  " does not  

suppor t  t he St at e' s posi t i on t hat  t he r el evant  cut - of f  dat e f or  

evi dence r el at i ng t o t he assumpt i on of  par ent al  r esponsi bi l i t y  

i s  t he dat e t he pet i t i on f or  t er mi nat i on i s f i l ed. "   Maj or i t y 

op. ,  ¶54.   Why?  Because " [ t ] he St at e c i t es no suppor t  except  a 

comment  t o t he j ur y i nst r uct i on Wi s JI —Chi l dr en 180. "   I d.    

¶143 The pl ai n l anguage of  § 48. 31( 1)  suppor t s t he St at e' s  

posi t i on.   Onl y by r ej ect i ng enact ment s of  t he l egi s l at ur e as 
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pr i mar y aut hor i t y does t he maj or i t y ' s assessment  of  §§ 48. 31( 1)  

and 48. 415( 6)  r each i t s er r oneous concl usi on.  

5.  The Pur pose of  t he Chi l dr en' s Code 

¶144 The par amount  goal  of  t he Chi l dr en' s Code i s t o 

pr ot ect  chi l dr en.   The maj or i t y quot ed a por t i on of  § 48. 01( a) ,  

whi ch i s one of  t he many subsect i ons t hat  st at es t he pur pose of  

t he Chi l dr en' s Code,  as f ol l ows:   

Whi l e r ecogni z i ng t hat  t he par amount  goal  of  t hi s 
chapt er  i s t o pr ot ect  chi l dr en and unbor n chi l dr en,  t o 
pr eser ve t he uni t y of  t he f ami l y,  whenever  
appr opr i at e,  by st r engt heni ng f ami l y l i f e t hr ough 
assi st i ng par ent s and t he expect ant  mot her s of  unbor n 
chi l dr en,  whenever  appr opr i at e,  i n f ul f i l l i ng t hei r  
r esponsi bi l i t i es as par ent s or  expect ant  mot her s.   

( Emphasi s added. )   Fami l y uni t y and st r engt heni ng f ami l y l i f e 

ar e secondar y goal s t hat  ar e f ur t her ed " whenever  appr opr i at e. "  

¶145 Wi t h t he l egi s l at i ve pur poses st at ed,  t he maj or i t y 

l eaps t o t he concl usi on t hat  " [ t ] o ef f ect uat e t he st at ed 

l egi s l at i ve pur poses r equi r es a c i r cui t  cour t ,  i n det er mi ni ng 

whet her  gr ounds exi st  under  § 48. 415( 6) ,  t o consi der  t he ef f or t s  

of  a bi ol ogi cal  par ent  t o assume par ent al  r esponsi bi l i t y  af t er  

t he f i l i ng of  t he t er mi nat i on of  par ent al  r i ght s pet i t i on but  

bef or e adj udi cat i on of  t he gr ounds f or  t er mi nat i on. "   Maj or i t y  

op. ,  ¶62.  

¶146 The l egi s l at ur e has pr ovi ded evi dence t hat  t he 

maj or i t y has f ai l ed t o capt ur e t he essence of  t he Chi l dr en' s 

Code' s pur pose.   Speci f i cal l y,  t he l egi s l at ur e enact ed 

§ 48. 31( 1) .   Wi sconsi n St at .  § 48. 31( 1)  expl i c i t l y  l i mi t s t he 

scope of  a f act - f i ndi ng hear i ng t o f act s al l eged i n t he pet i t i on 

t o t er mi nat e.   Wer e t he st at e abl e t o t er mi nat e par ent al  r i ght s 
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on al l egat i ons out si de of  t he pet i t i on,  t he par ent  woul d not  

have not i ce of  t he al l egat i ons agai nst  hi m or  her .  

6.  Par t i c i pat i on Does Not  Ensur e t hat  a Par t y Wi l l  Pr evai l  

¶147 Regar dl ess of  i t s  aver si on t owar d ot her  Chi l dr en' s 

Code st at ut es t hat  def i ne t he scope of  f act - f i ndi ng hear i ngs,  

t he maj or i t y c l ai ms t hat  §§ 48. 42( 2) ( b) 2.  and 48. 422( 6) ( a)  

suppor t  i t s  concl usi on.   However ,  an exami nat i on of  t he st at ut es 

i ndi cat es t hat  nei t her  cont r adi ct s t he def i ni t i on of  f act -

f i ndi ng hear i ng pr ovi ded by t he l egi s l at ur e i n § 48. 31( 1) .   

Addi t i onal l y,  nei t her  r equi r es t hat  a c i r cui t  cour t  consi der  

cer t ai n evi dence at  t he f act - f i ndi ng hear i ng.    

¶148 Wi sconsi n St at .  § 48. 42( 2)  enumer at es t he par t i es t hat  

must  be summoned when a pet i t i on f or  t er mi nat i on has been f i l ed. 5  

                                                 
5 Wi sconsi n St at .  § 48. 42( 2) ( b)  pr ovi des t he f ol l owi ng:    

( 2)  Who Must  Be Summoned.   Except  as pr ovi ded i n sub.  
( 2m) ,  t he pet i t i oner  shal l  cause t he summons and pet i t i on 
t o be ser ved upon t he f ol l owi ng per sons:  

 .  .  .  .  

 

( b)  I f  t he chi l d i s a nonmar i t al  chi l d who i s not  
adopt ed or  whose par ent s do not  subsequent l y 
i nt er mar r y under  s.  767. 60 and pat er ni t y has not  been 
est abl i shed:   

1.  A per son who has f i l ed a decl ar at i on of  
i nt er est  under  s.  48. 025.   

2.  A per son or  per sons al l eged t o t he cour t  t o be 
t he f at her  of  t he chi l d or  who may,  based upon t he 
st at ement s of  t he mot her  or  ot her  i nf or mat i on 
pr esent ed t o t he cour t ,  be t he f at her  of  t he chi l d 
unl ess t hat  per son has wai ved t he r i ght  t o not i ce 
under  s.  48. 41 ( 2) ( c) .   
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Ther ef or e,  Bobby G.  had t o be summoned when a pet i t i on was f i l ed 

t o t er mi nat e par ent al  r i ght s t o Mar quet t e.   

Wi sconsi n St at .  § 48. 422( 6) ( a)  pr ovi des t hat  at  a 

Wi s.  St at .  § 48. 422 hear i ng a c i r cui t  cour t  must  ensur e t hat  al l  

par t i es t o t he t er mi nat i on pr oceedi ng have been not i f i ed. 6 

¶149 Nei t her  §§ 48. 42( 2) ( b) 2.  nor  48. 422( 6) ( a)  r equi r es 

t hat  a c i r cui t  cour t  consi der  cer t ai n evi dence at  f act - f i ndi ng 

hear i ngs.   Yet ,  t he maj or i t y  depends on t hese pr ocedur al  

st at ut es t o det er mi ne t he pr oper  scope of  f act - f i ndi ng hear i ngs.   

The maj or i t y does so i n t he f ace of  t he how t he l egi s l at ur e has 

al r eady def i ned f act - f i ndi ng hear i ngs i n §§ 48. 31( 1)  and 48. 424.   

7.  A Legi s l at i ve Theor y  

¶150 The maj or i t y pr esent s t he convol ut ed hi st or y of  

§ 48. 415( 6) .   Or i gi nal l y,  t he subst ant i al  par ent al  r el at i onshi p 

had t o exi st  " pr i or  t o adj udi cat i on. "   

Wi s.  St at .  § 48. 415( 6) ( 1979- 80) .   Lat er ,  t he subst ant i al  

                                                                                                                                                             

3.  A per son who has l i ved i n a f ami l i al  
r el at i onshi p wi t h t he chi l d and who may be t he f at her  
of  t he chi l d.  

 
6 Wi sconsi n St at .  § 48. 422( 6) ( a)  pr ovi des t he f ol l owi ng:  

I f  t he chi l d i s  a nonmar i t al  chi l d who i s not  
adopt ed or  whose par ent s do not  subsequent l y 
i nt er mar r y under  s.  767. 60 and pat er ni t y has not  been 
est abl i shed,  t he cour t  shal l  hear  t est i mony concer ni ng 
t he pat er ni t y of  t he chi l d.  Based on t he t est i mony,  
t he cour t  shal l  det er mi ne whet her  al l  i nt er est ed 
par t i es who ar e known have been not i f i ed under  s.  
48. 42 ( 2) .   I f  not ,  t he cour t  shal l  adj our n t he 
hear i ng and or der  appr opr i at e not i ce t o be gi ven.  
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par ent al  r el at i onshi p had t o exi st  pr i or  t o t he " f i l i ng of  t he 

pet i t i on f or  t er mi nat i on of  par ent al  r i ght s. "   

Wi s.  St at .  § 48. 415( 6) ( 1989- 90) .   I n 1995,  t he l egi s l at ur e 

consol i dat ed,  r enumber ed,  and amended § 48. 415( 6) .   

Wi s.  St at .  § 48. 415( 6) ( 1995- 96) .   Any r ef er ence t o t he t empor al  

scope of  t he f act - f i ndi ng hear i ng vani shed.   What  does t hat  

mean?    

¶151 One t heor y i s t hat  t he Joi nt  Legi s l at i ve Counci l ' s 

Speci al  Commi t t ee,  whi ch addr essed st at ut es t hr oughout  t he 

Chi l dr en' s Code,  r eal i zed i t  was r epet i t i ve t o def i ne t he scope 

of  a f act - f i ndi ng hear i ng i n § 48. 31( 1)  and r epeat  a 

subst ant i al l y  s i mi l ar  def i ni t i on i n § 48. 415( 6) .   At  t he t i me,  

§ 48. 31( 1)  r ef er r ed t o " al l egat i ons i n a  .  .  .  pet i t i on t o 

t er mi nat e par ent al  r i ght s"  and § 48. 415( 6) ( a) 2.  r ef er enced a 

subst ant i al  par ent al  r el at i onshi p " pr i or  t o t he f i l i ng of  a 

pet i t i on f or  t er mi nat i on of  par ent al  r i ght s. "   I n an ef f or t  t o 

r i d t he st at ut es of  some r edundancy,  t he l egi s l at ur e may have 

del et ed t he l anguage.   

¶152 Of  cour se,  t he r ol e of  cour t s i s not  t o t heor i ze about  

what  t he l egi s l at ur e may have been t hi nki ng.   Cour t s i nt er pr et  

t he l aws as enact ed by t he l egi s l at ur e.   When st at ut or y l anguage 

mani f est s a c l ear  meani ng,  i t  i s  unnecessar y t o consul t  

ext r i nsi c sour ces t o ascer t ai n t he l egi s l at ur e' s  i nt ent ,  such as 

l egi s l at i ve hi st or y.   St at e ex r el .  Kal al  v.  Ci r .  Ct .  f or  Dane 

Count y,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110.   The 

r at i onal e behi nd not  del v i ng i nt o t he convol ut ed l egi s l at i ve 

hi st or y i n a case l i ke t hi s i s t hat  cour t s ar e " not  at  l i ber t y 
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t o di sr egar d t he pl ai n,  c l ear  wor ds of  t he st at ut e. "   St at e v.  

Pr at t ,  36 Wi s.  2d 312,  317,  153 N. W. 2d 18 ( 1967) .  

I I I  

¶153 Mar quet t e shoul d have been i n a per manent  home by now.   

Hi s f ost er  par ent s want ed t o adopt  hi m.   The ci r cui t  cour t  

pr oper l y gr ant ed t he St at e' s mot i on f or  par t i al  summar y 

j udgment .   Bobby G.  f ai l ed t o assume par ent al  r esponsi bi l i t y .   

Never t hel ess,  i nst ead of  bei ng i n a per manent  home,  Mar quet t e 

cont i nues t o be kept  i n l i mbo.    

¶154 For  t he f or goi ng r easons,  I  r espect f ul l y di ssent .   

¶155 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and PATI ENCE DRAKE ROGGENSACK j oi n t hi s opi ni on.  
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