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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed and 

remanded.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s deci s i on1 t hat  r ever sed a gr ant  of  

summar y j udgment  f or  t he pet i t i oner  and r emanded t he case t o t he 

c i r cui t  cour t .   Thi s wr ongf ul  deat h case concer ns a c l ai m by 

                                                 
1 Umansky v.  ABC I ns.  Co. ,  2008 WI  App 101,  313 Wi s.  2d 445,  

756 N. W. 2d 601.  
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cr oss- r espondent s ( t he Umanskys)  t hat  Bar r y Fox ( Fox) ,  t he 

di r ect or  of  f aci l i t i es f or  Camp Randal l  St adi um,  negl i gent l y 

caused t he deat h of  Ri char d Umansky ( Umansky)  by f ai l i ng t o 

enf or ce a speci f i c  saf et y r egul at i on at  Camp Randal l .   Umansky 

was a t el evi s i on camer aman f or  ABC,  I nc.   He f el l  appr oxi mat el y 

ei ght  f eet  t o hi s deat h f r om a f our - f oot  by ei ght - f oot  pl at f or m 

suppl i ed by t he Uni ver si t y.   Ther e was no r ai l i ng on Umansky' s 

pl at f or m at  t he t i me.   The Wi sconsi n l egi s l at ur e has adopt ed 

f eder al  saf et y r egul at i ons and made t hem appl i cabl e f or  al l  

publ i c bui l di ngs,  and such r egul at i ons r equi r e t hat  r ai l i ngs be 

i nst al l ed on pl at f or ms l i ke t he one f r om whi ch Umansky f el l .  

¶2 As a st at e empl oyee,  however ,  Fox enj oys i mmuni t y f r om 

l i abi l i t y  unl ess,  under  t he c i r cumst ances,  at  l east  one of  t he 

l i mi t ed except i ons t o i mmuni t y appl i es.   We must  addr ess whet her  

Fox' s obl i gat i on pur suant  t o st at ut e t o act  t o ensur e t hat  Camp 

Randal l  St adi um compl i es wi t h t he Occupat i onal  Saf et y and Heal t h 

Admi ni st r at i on ( OSHA)  r egul at i on r equi r i ng a r ai l i ng on cer t ai n 

t ypes of  pl at f or ms cr eat es a mi ni st er i al  dut y except i on t o t he 

st andar d r ul e of  st at e empl oyee i mmuni t y.   Speci f i cal l y,  t he 

nar r ow quest i on we addr ess i s whet her  Fox had a mi ni st er i al  dut y 

under  29 C. F. R.  § 1910. 23( c) ( 1) ,  i ncor por at ed by Wi s.  Admi n.  

Code §§ Comm 32. 15 and 32. 50 ( Aug.  2004) , 2 t o have a r ai l  on t he 

pl at f or m f r om whi ch Umansky f el l .   Fi ndi ng t hat  no except i on 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n Admi ni st r at i ve 

Code ar e t o t he August  2004 ver s i on unl ess ot her wi se i ndi cat ed.   
The r el evant  l anguage i n t he sect i ons c i t ed her ei n has r emai ned 
unchanged si nce i t  t ook ef f ect  on Mar ch 1,  1999.  
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appl i ed,  t he Dane Count y Ci r cui t  Cour t ,  t he Honor abl e John C.  

Al ber t  pr esi di ng,  gr ant ed summar y j udgment  f or  Fox.   The 

Umanskys appeal ed.   The cour t  of  appeal s r ever sed,  maki ng a 

number  of  r ul i ngs f avor abl e t o t he Umanskys r el at ed t o t he i ssue 

of  whet her  Fox had a mi ni st er i al  dut y and i s t hus unabl e t o 

c l ai m i mmuni t y.   

 ¶3 However ,  t he cour t  of  appeal s decl i ned t o addr ess one 

of  Fox' s ar gument s,  newl y made on appeal ,  deemi ng i t  wai ved.   

Because of  t he pot ent i al  i mpact  of  t he new ar gument 3 on a 

det er mi nat i on of  whet her  Fox' s empl oyer  was r equi r ed by st at e 

l aw t o compl y wi t h t he appl i cabl e r egul at i on,  t he cour t  of  

appeal s st opped shor t  of  hol di ng t hat  t he r egul at i on appl i ed t o 

Fox' s empl oyer ,  l eavi ng t hat  det er mi nat i on t o be made on r emand 

t o t he c i r cui t  cour t .   The cour t  of  appeal s t hus made a number  

of  r ul i ngs4 wi t h whi ch we agr ee and whi ch we adopt  and ul t i mat el y 

                                                 
3 The new ar gument  was t hat  Fox was ent i t l ed t o summar y 

j udgment  because t he pl ai nt i f f  had not  al l eged f act s showi ng 
t hat  t he pl at f or m was a wor kspace f or  publ i c empl oyees,  and t hus 
had made no showi ng t hat  Fox' s empl oyer  had a dut y of  any sor t  
wi t h r espect  t o t he pl at f or m.   I n ot her  wor ds,  t he ar gument  was 
t hat  any dut y t o ensur e t he saf et y of  t he pl at f or m woul d have 
bel onged t o t he empl oyer  of  t he pr i vat e empl oyee who used i t .   
Her e t he ar gument  by t he pet i t i oner  has br ought  i nt o shar p f ocus 
t he i ssue as t o whet her  t he r egul at i ons appl y t o publ i c 
bui l di ngs of  a publ i c empl oyer  such as Fox' s empl oyer .   

4 The cour t  of  appeal s st at ed:   

[ W] e make a number  of  r ul i ngs r el at ed t o t he 
except i on.   Fi r st ,  t he nondel egabi l i t y  t o t hi r d 
par t i es of  an empl oyer ' s dut y under  t he saf e pl ace 
st at ut e does not  pr event  sui t  agai nst  a st at e empl oyee 
f or  f ai l ur e t o compl y wi t h a saf et y r egul at i on adopt ed 
pur suant  t o Wi s.  St at .  § 101. 055( 3)  ( 2001- 02) .   
Second,  t he " l aw"  t hat  i s  t he sour ce of  t he 
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concl uded t hat  Fox was not  ent i t l ed t o summar y j udgment  on t he 

gr ound of  i mmuni t y:    

[ W] e concl ude Fox was r esponsi bl e f or  compl i ance wi t h 
st at e and f eder al  saf et y r egul at i ons and t hi s  j ob 
r esponsi bi l i t y  i s  suf f i c i ent  t o i mpose on hi m t he dut y 
t o compl y wi t h 29 C. F. R.  § 1910. 23( c) ( 1)  i nsof ar  as 
t he r egul at i on appl i es t o hi s empl oyer .   We f ur t her  
concl ude t hat ,  gi ven t he hei ght  and st r uct ur e of  t he 
pl at f or m f r om whi ch Umansky f el l ,  Fox had a 
mi ni st er i al  dut y t o have a st andar d r ai l i ng or  an 
al t er nat i ve as speci f i ed i n 29 C. F. R.  § 1910. 23( c) ( 1)  
on t he open si de or  s i des of  t he pl at f or m,  i f  Fox' s 
empl oyer  was r equi r ed by st at e l aw t o compl y wi t h t hi s 
r egul at i on as t o t hi s pl at f or m.  

Umansky v.  ABC I ns.  Co. ,  2008 WI  App 101,  ¶3,  313 Wi s.  2d 445,  

756 N. W. 2d 601.   Fox pet i t i oned f or  r evi ew and we gr ant ed hi s 

pet i t i on.  

¶4 We now adopt  and af f i r m t hose cour t  of  appeal s '  

r ul i ngs l i s t ed above.   We concl ude t hat  Fox had a mi ni st er i al  

dut y her e.   Hi s j ob descr i pt i on pr ovi ded t hat  he was r esponsi bl e 

f or  compl i ance wi t h st at e and f eder al  saf et y r egul at i ons,  

                                                                                                                                                             
mi ni st er i al  dut y need not  speci f y t he empl oyee 
posi t i on r esponsi bl e f or  car r y i ng out  t he dut y;  i t  i s  
suf f i c i ent  i f  t he " l aw"  i mposes a dut y  t hat  i s  
mi ni st er i al  and ot her  evi dence est abl i shes t hat  a 
par t i cul ar  empl oyee i s r esponsi bl e f or  car r y i ng out  
t hat  dut y.   Thi r d,  a r egul at i on t hat  ot her wi se i mposes 
a mi ni st er i al  dut y i s not  di scr et i onar y s i mpl y because 
t he super vi sor y empl oyee r esponsi bl e f or  compl i ance 
wi t h t he r egul at i on has di scr et i on wi t h r espect  t o 
assi gni ng t asks t o car r y out  t hat  dut y.   Four t h,  29 
C. F. R.  § 1910. 23( c) ( 1) ,  i ncor por at ed by Wi s.  Admi n.  
Code §§ Comm 32. 15 and 32. 50,  i mposes a mi ni s t er i al  
dut y t o have a r ai l i ng meet i ng t he speci f i cat i ons of  
t he r egul at i on on a pl at f or m t hat  meet s t he 
r equi r ement s of  t he r egul at i on.    

Umansky,  313 Wi s.  2d 445,  ¶2.  
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i ncl udi ng 29 C. F. R.  § 1910. 23( c) ( 1) .  " [ G] i ven t he hei ght  and 

st r uct ur e of  t he pl at f or m f r om whi ch Umansky f el l ,  Fox had a 

mi ni st er i al  dut y t o have a st andar d r ai l i ng or  an al t er nat i ve as 

speci f i ed i n 29 C. F. R.  § 1910. 23( c) ( 1)  on t he open si de or  s i des  

of  t he pl at f or m .  .  .  . "   Umansky,  313 Wi s.  2d 445,  ¶3.   

Fur t her ,  because we r each and ul t i mat el y r ej ect  t he ar gument  

t hat  t he r egul at i on at  i ssue does not  appl y t o Fox' s empl oyer ,  

our  hol di ng r esol ves t he r emai ni ng quest i on f r om t he cour t  of  

appeal s '  r ul i ngs.   We t hus r emand t o t he c i r cui t  cour t ,  havi ng 

answer ed t he t hr eshol d quest i on concer ni ng Fox' s i mmuni t y f r om 

sui t  by concl udi ng t hat  Fox had a mi ni st er i al  dut y t o per f or m 

t he act  of  ensur i ng t hat  t he pl at f or m compl i ed wi t h t he 

appl i cabl e r egul at i on.   The f ocus of  t he c i r cui t  cour t  must  be 

on br each,  causat i on,  compar i son of  f aul t ,  and damages,  not  on 

t he quest i on of  by whom t he deceased was empl oyed.   We r emand 

f or  a t r i al  on t he Umanskys'  negl i gence cl ai m.    

¶5 We f i r st  set  f or t h t he f act ual  backgr ound and t he 

appl i cabl e l egal  f r amewor k i n Par t s I  and I I .   I n Par t  I I I ,  we 

addr ess t he speci f i c  r egul at i on t hat  cr eat es t he mi ni st er i al  

dut y except i on her e.   I n Par t  I V,  we di scuss t he appl i cabi l i t y  

of  t he r egul at i on t o al l  publ i c bui l di ngs of  a publ i c empl oyer .   

I n Par t  V,  we di scuss t he i nappl i cabi l i t y  of  t he Saf e Pl ace 

St at ut e t o t hi s case.    

I .  BACKGROUND 

¶6 The cour t  of  appeal s set  f or t h t he f act s and 

pr ocedur al  hi st or y as f ol l ows:  
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Umansky was empl oyed as a camer aman by ABC I nc.   On 
November  21,  2003,  he was f ound l y i ng unconsci ous 
beneat h a pl at f or m f r om whi ch he had been wor ki ng at  
t he Uni ver si t y of  Wi sconsi n' s Camp Randal l  St adi um.   
He l at er  di ed as a r esul t  of  i nj ur i es sust ai ned f r om 
f al l i ng f r om t he pl at f or m t o t he concr et e wal kway 
bel ow.  

Umansky' s par ent s and t he Est at e of  Ri char d Umansky 
f i l ed t hi s act i on agai nst  Fox,  cl ai mi ng t hat  Umansky' s 
f al l  was caused by Fox' s negl i gence.   The amended 
compl ai nt  al l eged t hat  Fox was r esponsi bl e f or  t he 
saf et y of  Camp Randal l  St adi um,  i ncl udi ng compl i ance 
wi t h st at e and f eder al  saf et y r egul at i ons,  and t hat  he 
was negl i gent  i n f ai l i ng t o ensur e t hat  t he pl at f or m 
was r easonabl y saf e and i n f ai l i ng t o compl y wi t h t he 
appl i cabl e r egul at i ons,  i ncl udi ng f ai l i ng t o pr ovi de 
r ai l i ngs on t he pl at f or m i n v i ol at i on of  29 C. F. R.  
§ 1910. 23( c) ( 1) .  

.  .  .  .   

[ Af t er  a mot i on t o di smi ss was deni ed, ]  Fox moved f or  
summar y j udgment  based on di scr et i onar y act  i mmuni t y 
f or  publ i c empl oyees.   He submi t t ed hi s af f i dav i t  i n 
whi ch he aver r ed t hat  t he pl at f or m f r om whi ch Umansky 
f el l  had been i n use by ABC I nc.  and ot her  
br oadcast i ng compani es f or  sever al  year s pr i or  t o t he 
acci dent ,  and no one had i ndi cat ed t o hi m t hat  t he 
pl at f or m was not  saf e or  di d not  compl y wi t h 
appl i cabl e r egul at i ons.   Umansky' s submi ssi ons 
i ncl uded Fox' s deposi t i on,  t he Occupat i onal  Saf et y and 
Heal t h Admi ni st r at i on ( OSHA)  acci dent  i nvest i gat i on 
r epor t ,  and a c i t at i on and not i f i cat i on of  penal t y t o 
ABC I nc.  f or  a vi ol at i on of  29 C. F. R.  § 1910. 23( c) ( 1) .  
The r egul at i on pr ovi des:  " Ever y open- si ded f l oor  or  
pl at f or m 4 f eet  or  mor e above adj acent  f l oor  or  gr ound 
l evel  shal l  be guar ded by a st andar d r ai l i ng ( or  t he 
equi val ent  as speci f i ed i n par agr aph ( e) ( 3)  of  t hi s 
sect i on)  on al l  open si des except  wher e t her e i s 
ent r ance t o a r amp,  st ai r way,  or  f i xed l adder .  .  .  . "  

Umansky,  313 Wi s.  2d 445,  ¶¶6- 9.  

¶7 As not ed above,  t he c i r cui t  cour t  gr ant ed Fox' s  mot i on 

f or  summar y j udgment ,  r easoni ng t hat  nei t her  t he mi ni st er i al  
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dut y except i on nor  t he known danger  except i on appl i ed i n t hi s 

case;  because i t  f ound no appl i cabl e except i on,  t he c i r cui t  

cour t  f ound t hat  Fox' s i mmuni t y as a st at e empl oyee bar r ed a 

sui t .   As not ed above,  t he cour t  of  appeal s r ever sed.  

I I .  STANDARD OF REVI EW AND RELEVANT LAW 

¶8 We r evi ew a gr ant  of  summar y j udgment  de novo.   See 

Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315,  401 N. W. 2d 

816 ( 1987) .   Summar y j udgment  i s pr oper  when t her e ar e no 

genui ne i ssues of  mat er i al  f act  and t he movi ng par t y i s ent i t l ed 

t o j udgment  as a mat t er  of  l aw.   See Wi s.  St at .  § 802. 08( 2)  

( 2001- 02) 5.  

¶9 I mmuni t y f or  publ i c of f i cer s and empl oyees i s gr ounded 

i n common l aw,  Ki mps v.  Hi l l ,  200 Wi s.  2d 1,  9,  546 N. W. 2d 151 

( 1996) ,  and i s based l ar gel y on " publ i c pol i cy consi der at i ons 

t hat  spr i ng f r om an i nt er est  i n pr ot ect i ng t he publ i c pur se and 

a pr ef er ence f or  pol i t i cal  r at her  t han j udi c i al  r edr ess"  f or  

act i ons.   Lodl  v.  Pr ogr essi ve N.  I ns.  Co. ,  2002 WI  71,  253 Wi s.  

2d 323,  ¶23,  646 N. W. 2d 314.  

¶10 The gener al  r ul e i s t hat  st at e of f i cer s and empl oyees 

ar e i mmune f r om per sonal  l i abi l i t y  f or  i nj ur i es r esul t i ng f r om 

act s per f or med wi t hi n t he scope of  t hei r  of f i c i al  dut i es.   

Ki mps,  200 Wi s.  2d at  10.   The r ul e,  however ,  i s  subj ect  t o 

except i ons,  r epr esent i ng a " j udi c i al  bal anc[ e]  [ st r uck bet ween]  

t he need of  publ i c of f i cer s t o per f or m t hei r  f unct i ons f r eel y 

                                                 
5 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2001- 02 ver si on unl ess ot her wi se i ndi cat ed.  
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[ and]  t he r i ght  of  an aggr i eved par t y t o seek r edr ess. "   Li st er  

v.  Bd.  of  Regent s,  72 Wi s.  2d 282,  300,  240 N. W. 2d 610 ( 1976) .   

The except i on at  i ssue i n t hi s case i s t hat  a st at e empl oyee " i s 

not  shi el ded f r om l i abi l i t y  f or  t he negl i gent  per f or mance of  a 

pur el y mi ni st er i al  dut y. "   Ki mps,  200 Wi s.  2d at  10.  

¶11 The def i ni t i on of  mi ni st er i al  dut y has r emai ned 

subst ant i al l y  t he same si nce i t  was adopt ed i n 1955 i n Meyer  v.  

Car man,  271 Wi s.  329,  73 N. W. 2d 514 ( 1955) :  " ' A .  .  .  dut y i s 

mi ni st er i al  onl y when i t  i s  absol ut e,  cer t ai n and i mper at i ve,  

i nvol v i ng mer el y t he per f or mance of  a speci f i c  t ask when t he l aw 

i mposes,  pr escr i bes and def i nes t he t i me,  mode and occasi on f or  

i t s per f or mance wi t h such cer t ai nt y t hat  not hi ng r emai ns f or  

j udgment  or  di scr et i on. ' "   C. L.  v.  Ol son,  143 Wi s.  2d 701,  711-

12,  422 N. W. 2d 614 ( 1988)  ( quot i ng Li st er ,  72 Wi s.  2d at  301) .  

¶12 The def ense of  di scr et i onar y act  i mmuni t y f or  publ i c 

of f i cer s and empl oyees assumes negl i gence and f ocuses on whet her  

t he act i on or  i nact i on upon whi ch l i abi l i t y  i s  pr emi sed i s 

ent i t l ed t o i mmuni t y.   Lodl ,  253 Wi s.  2d 323,  ¶17.   The pr oper  

scope of  t he common l aw doct r i ne of  di scr et i onar y act  i mmuni t y,  

when t her e ar e no di sput ed f act s,  i s  a quest i on of  l aw.   

Bi cknese v.  Sut ul a,  2003 WI  31,  ¶15,  260 Wi s.  2d 713,  660 N. W. 2d 

289.  

I I I .  THE MI NI STERI AL DUTY EXCEPTI ON 

¶13 We begi n by set t i ng t he quest i on we ar e t o answer  i nt o 

cont ext .   The Umanskys'  c l ai m i s t hat  Fox negl i gent l y caused t he 

deat h of  Umansky.   The amended compl ai nt  al l eges:  
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At  al l  t i mes per t i nent  t o t hi s act i on [ Fox]  was 
r esponsi bl e f or  t he condi t i on of  t he Camp Randal l  
St adi um wher e Ri char d Umansky was ki l l ed,  and was 
speci f i cal l y r esponsi bl e f or  t he saf et y of  t he 
f aci l i t y ,  i ncl udi ng compl i ance wi t h t he st at e and 
f eder al  r egul at i ons.  

.  .  .  .  

On i nf or mat i on and bel i ef ,  t he i nci dent  was caused by 
t he negl i gence of  Bar r y Fox .  .  .  i n f ai l i ng t o ensur e 
t he pl at f or m f r om whi ch Ri char d Umansky f el l  was 
r easonabl y saf e,  f ai l i ng t o compl y wi t h OSHA 
r egul at i ons,  f ai l i ng t o compl y wi t h Wi sconsi n saf et y 
r egul at i ons f or  s i mi l ar  st r uct ur es,  f ai l i ng t o 
est abl i sh appr opr i at e gui del i nes and pr act i ces t o 
ensur e compl i ance wi t h OSHA and St at e saf et y 
r egul at i ons,  f ai l i ng t o pr ovi de and mai nt ai n a saf e 
envi r onment  wi t hi n Camp Randal l  St adi um,  f ai l i ng t o 
pr ovi de r ai l i ngs on t he pl at f or m f r om whi ch Ri char d 
Umansky f el l  i n v i ol at i on of  29 CFR 
1910. 23( c) ( 1) .  .  .  .   

¶14 Of  cour se,  bef or e t he Umanskys can pr oceed t o at t empt  

t o pr ove t hei r  negl i gence case,  t hey must  f i r s t  def eat  Fox' s 

def ense of  i mmuni t y,  t o whi ch he i s ent i t l ed as a st at e empl oyee 

unl ess an except i on appl i es. 6  The Umanskys ar gue t hat  t he 

                                                 
6 The Umanskys suggest  t hat  t hi s cour t  shoul d use t hi s case 

t o st at e a new r ul e l i mi t i ng t he di scr et i onar y i mmuni t y doct r i ne 
t o t hose st at e empl oyees i nvol ved i n l egi s l at i ve or  j udi c i al  
pol i cymaki ng.   Under  such an appr oach,  t hey ar gue,  Fox woul d 
have no i mmuni t y.   We decl i ne t o do so.  
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mi ni st er i al  dut y except i on appl i es t o def eat  Fox ' s i mmuni t y. 7  As 

di scussed above,  " a publ i c of f i cer  or  empl oyee i s not  shi el ded 

f r om l i abi l i t y  f or  t he negl i gent  per f or mance of  a pur el y 

mi ni st er i al  dut y. "   Ki mps,  200 Wi s.  2d at  10.   We t ur n,  t hen,  t o 

t hi s pr el i mi nar y quest i on.   To answer  i t ,  we wi l l  consi der  t he 

r el evance of  saf et y r egul at i ons appl i cabl e t o t he pl at f or m under  

st at e l aw f or  t he l i mi t ed pur pose of  est abl i shi ng whet her  t he 

r egul at i ons sat i sf y t he def i ni t i on of  a mi ni s t er i al  dut y and 

t her ef or e const i t ut e an except i on t o t he r ul e gi v i ng Fox 

i mmuni t y f r om l i abi l i t y .  

¶15 I f  Fox was subj ect  t o a " pur el y mi ni st er i al  dut y"  t o 

have a r ai l i ng i nst al l ed on t he pl at f or m,  he i s not  i mmune f r om 

l i abi l i t y .   As we not ed pr evi ousl y,  a dut y i s a " pur el y 

mi ni st er i al  dut y"  i f  i t  i s  " absol ut e,  cer t ai n and i mper at i ve,  

i nvol v i ng mer el y t he per f or mance of  a speci f i c  t ask when t he l aw 

i mposes,  pr escr i bes and def i nes t he t i me,  mode and occasi on f or  

i t s per f or mance wi t h such cer t ai nt y t hat  not hi ng r emai ns f or  

                                                 
7 The Umanskys ar gue t hat  anot her  except i on,  t he " known 

danger "  except i on,  appl i es as wel l .   That  except i on,  set  f or t h 
i n Cor ds v.  Ander son,  80 Wi s.  2d 525,  259 N. W. 2d 672 ( 1977) ,  i s  
pr esent  wher e " t he nat ur e of  t he danger  i s compel l i ng and known 
t o t he of f i cer  and i s of  such f or ce t hat  t he publ i c of f i cer  has 
no di scr et i on not  t o act . "   C. L.  v.  Ol son,  143 Wi s.  2d 701,  715,  
422 N. W. 2d 614 ( 1988) .   I n r egar d t o t hat  except i on,  we agr ee 
wi t h t he cour t  of  appeal s t hat  i t  i s  not  c l ear  f r om t he amended 
compl ai nt  t hat  " t he pl at f or m pr esent s t he t ype of  compel l i ng 
danger  t hat  war r ant s an except i on t o i mmuni t y. "   Umansky,  313 
Wi s.  2d 445,  ¶69.   The known danger  except i on " has been r eser ved 
f or  s i t uat i ons t hat  ar e mor e t han unsaf e,  wher e t he danger  i s so 
sever e and so i mmedi at e"  t hat  a r esponse i s demanded.   I d. ,  ¶70.   
Ther e i s no need f or  us t o addr ess t hat  except i on any f ur t her  
her e.   
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j udgment  or  di scr et i on. "   C. L. ,  143 Wi s.  2d at  711 ( c i t i ng 

Li st er ,  72 Wi s.  2d at  301) .  

¶16 We f i r st  need t o det er mi ne whet her  a sour ce of  l aw 

" i mposes,  pr escr i bes and def i nes t he t i me,  mode and occasi on f or  

[ t he]  per f or mance [ of  a speci f i c  t ask] . "   C. L. ,  143 Wi s.  2d at  

711.   At  t he begi nni ng of  i t s  anal ysi s,  t he cour t  of  appeal s 

i dent i f i ed t he speci f i c  act  at  i ssue and t he l aw whi ch r equi r es 

i t :  

[ T] he al l egat i on of  a f ai l ur e t o pr ovi de r ai l i ngs i n 
v i ol at i on of  29 C. F. R.  § 1910. 23( c) ( 1)  does al l ege a 
speci f i c  act  Fox f ai l ed t o per f or m,  and t hi s,  t he 
pl ai nt i f f s asser t ,  i s  t he sour ce of  hi s mi ni st er i al  
dut y.  

29 C. F. R.  § 1910. 23( c) ( 1)  pr ovi des:  ( c)  Pr ot ect i on of  
open- si ded f l oor s,  pl at f or ms,  and r unways.   ( 1)  Ever y 
open- si ded f l oor  or  pl at f or m 4 f eet  or  mor e above 
adj acent  f l oor  or  gr ound l evel  shal l  be guar ded by a 
st andar d r ai l i ng [ def i ned i n par agr aph ( e) ( 1) 8]  ( or  t he 
equi val ent  as speci f i ed i n par agr aph ( e) ( 3) 9 of  t hi s 
sect i on) [ . ]  

                                                 
8 29 C. F. R.  § 1910. 23( e) ( 1)  pr ovi des:  

A st andar d r ai l i ng shal l  consi st  of  t op r ai l ,  
i nt er medi at e r ai l ,  and post s,  and shal l  have a 
ver t i cal  hei ght  of  42 i nches nomi nal  f r om upper  
sur f ace of  t op r ai l  t o f l oor ,  pl at f or m,  r unway,  or  
r amp l evel .  The t op r ai l  shal l  be smoot h- sur f aced 
t hr oughout  t he l engt h of  t he r ai l i ng.  The i nt er medi at e 
r ai l  shal l  be appr oxi mat el y hal f way bet ween t he t op 
r ai l  and t he f l oor ,  pl at f or m,  r unway,  or  r amp.  The 
ends of  t he r ai l s shal l  not  over hang t he t er mi nal  
post s except  wher e such over hang does not  const i t ut e a 
pr oj ect i on hazar d.  

9 29 C. F. R.  § 1910. 23( e) ( 3) ( v)  pr ovi des:   

Ot her  t ypes,  s i zes,  and ar r angement s of  r ai l i ng 
const r uct i on ar e accept abl e pr ovi ded t hey meet  t he 
f ol l owi ng condi t i ons:  ( a)  A smoot h- sur f aced t op r ai l  
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.  .  .  .  

OSHA r egul at i ons i n gener al ,  and t hi s one i n 
par t i cul ar ,  do not  appl y di r ect l y t o t he Uni ver s i t y of  
Wi sconsi n because a st at e and i t s subdi v i s i ons ar e 
excl uded f r om t he def i ni t i on of  " empl oyer . "   Wi l l i ams-
St ei ger  Occupat i onal  Saf et y and Heal t h Act  of  1970,  
Pub.  L.  No.  91- 596,  § 3( 5) ,  84 St at .  1590,  1591 
( 1970) ;  29 C. F. R.  § 1910. 2( c) .   However ,  Wi s.  Admi n.  
Code § Comm 32. 15 pr ovi des,  wi t h cer t ai n except i ons 
not  appl i cabl e her e,  t hat  " al l  pl aces of  empl oyment  
and publ i c bui l di ngs of  a publ i c  empl oyer  shal l  compl y 
wi t h t he f eder al  [ OSHA]  r equi r ement s adopt ed under  s.  
Comm 32. 50. "   Wi sconsi n Admi n.  Code § Comm 32. 50( 2)  
adopt s 29 C. F. R.  pt .  1910,  t hus maki ng § 1910. 23 
appl i cabl e t o pl aces of  publ i c empl oyment  and t o 
publ i c bui l di ngs.  

Umansky,  313 Wi s.  2d 445,  ¶¶25- 27.  

¶17 The cour t  of  appeal s exami ned 29 C. F. R.  

§ 1910. 23( c) ( 1)  and obser ved,  " The r egul at i on does not  al l ow f or  

t he opt i on of  no r ai l i ng i n t hese ci r cumst ances and t he 

r egul at i on i s ver y speci f i c  as t o what  t ype of  r ai l i ng i s 

r equi r ed.   The dut y t o have a r ai l i ng meet i ng t he r egul at i on' s 

r equi r ement s i s i mposed by l aw,  i t  i s  absol ut e,  cer t ai n and 

i mper at i ve,  and i t  r equi r es per f or mance i n a speci f i ed manner  

and upon speci f i ed condi t i ons t hat  ar e not  dependent  upon t he 

exer ci se of  j udgment  or  di scr et i on. "   I d. ,  ¶48.   I n addi t i on,  

t he cour t  of  appeal s not ed t hat  Fox,  i n hi s deposi t i on 

                                                                                                                                                             
at  a hei ght  above f l oor ,  pl at f or m,  r unway,  or  r amp 
l evel  of  42 i nches nomi nal ;  ( b)  A st r engt h t o 
wi t hst and at  l east  t he mi ni mum r equi r ement  of  200 
pounds t op r ai l  pr essur e;  ( c)  Pr ot ect i on bet ween t op 
r ai l  and f l oor ,  pl at f or m,  r unway,  r amp,  or  st ai r  
t r eads,  equi val ent  at  l east  t o t hat  af f or ded by a 
st andar d i nt er medi at e r ai l  .  .  .  .  
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t est i mony,  had st at ed t hat  r egar di ng over si ght  of  f aci l i t y  

saf et y,  t he " day- t o- day si ngl e r esponsi bi l i t y  does l i e wi t h me"  

and t hat  t he pl at f or m' s compl i ance wi t h OSHA r equi r ement s 

" ul t i mat el y .  .  .  woul d have been my deci s i on. "   I d. ,  ¶50.  

¶18 That  det er mi nat i on by t he cour t  of  appeal s——t hat  t he 

hi ghl y speci f i c  saf et y r egul at i on i n f or ce under  Wi sconsi n l aw 

f or  r ai l i ngs on pl at f or ms cr eat ed a mi ni st er i al  dut y such t hat  

t her e i s an except i on t o t he or di nar y r ul e of  i mmuni t y——was t he 

basi s f or  t he cour t  of  appeal s '  r ever sal  of  t he gr ant  of  summar y  

j udgment .   We agr ee wi t h t he cour t  of  appeal s t hat  because 29 

C. F. R.  § 1910. 23( c) ( 1)  " i mposes,  pr escr i bes and def i nes t he 

t i me,  mode and occasi on .  .  .  wi t h such cer t ai nt y t hat  not hi ng 

r emai ns f or  j udgment  or  di scr et i on"  and because Wi s.  Admi n.  Code 

§ Comm 32. 50( 2)  makes i t  appl i cabl e t o publ i c  bui l di ngs of  a 

publ i c empl oyer ,  Fox was under  a mi ni st er i al  dut y t o act  t o 

ensur e a r ai l i ng was on t he pl at f or m.  

I V.  FOX ARGUES THAT ANY DUTY RUNS ONLY TO PUBLI C 
EMPLOYEES OR ONLY TO A PLATFORM ON  

WHI CH PUBLI C EMPLOYEES WORK 

¶19 Fi r st ,  Fox cont ends t hat  t he dut y cr eat ed by t he OSHA 

r egul at i on pur suant  t o admi ni st r at i ve code pr ovi s i ons,  whi ch i n 

t ur n ar e pur suant  t o st at ut e, 10 i s  a dut y onl y t o publ i c 

empl oyees.   Because Umansky was not  a publ i c empl oyee,  Fox 

ar gues,  t he dut y does not  r un t o hi m.   The basi s f or  t hi s 

ar gument  i s t hat  t he r el evant  admi ni st r at i ve code pr ovi s i on 

not es t hat  i t s pur pose i s t o cr eat e wor k saf et y st andar ds f or  

                                                 
10 Wi s.  St at .  § 101. 055( 3) ( a) .   See i nf r a,  ¶26 n. 18 
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publ i c empl oyees, 11 and t he under l y i ng st at ut e has t he st at ed 

pur pose of  gi v i ng publ i c empl oyees wor kpl ace saf et y pr ot ect i ons 

equi val ent  t o t hose af f or ded t o pr i vat e empl oyees under  OSHA. 12  

We t her ef or e t ur n our  at t ent i on f r om t he speci f i c  r egul at i on 

t hat  cr eat es a mi ni st er i al  dut y her e t o t he st at ut e and 

admi ni st r at i ve code sect i ons t hat  aut hor i zed i t .   The st at ed 

pur pose of  t he st at ut e i s t o of f er  equi val ent  occupat i onal  

saf et y pr ot ect i ons.   That  pur pose i s t ur ned on i t s head by Fox' s  

r eadi ng t hat  ar gues f or  a di v i ded,  haphazar dl y appl i cabl e 

mi ni st er i al  dut y  t o compl y wi t h t he expl i c i t  OSHA r egul at i on 

r equi r i ng a r ai l i ng on a pl at f or m.   That  such an appr oach i s 

unwor kabl e i s r eadi l y appar ent  gi ven t he nat ur e of  t he 

mi ni st er i al  dut y cr eat ed by t hi s r egul at i on.   The r egul at i on,  29 

C. F. R.  § 1910. 23( c) ( 1) ,  i ncor por at ed by Wi s.  Admi n.  §§ Comm 

32. 15 and 32. 50,  cr eat ed a mi ni st er i al  dut y t o compl y wi t h t he 

saf et y r egul at i on r equi r i ng r ai l i ngs on pl at f or ms such as t he 

one i nvol ved her e.   Fox ur ges t he pecul i ar  concl usi on t hat  even 

                                                 
11 Wi s.  Admi n.  Code § Comm 32. 001:  " Pur pose.   Thi s chapt er  

est abl i shes mi ni mum occupat i onal  saf et y and heal t h st andar ds f or  
publ i c empl oyees. "  

12 Wi s.  St at .  § 101. 055( 1) :  

I nt ent .   I t  i s  t he i nt ent  of  t hi s sect i on t o gi ve 
empl oyees of  t he st at e,  of  any agency and of  any 
pol i t i cal  subdi v i s i on of  t hi s st at e r i ght s and 
pr ot ect i ons r el at i ng t o occupat i onal  saf et y and heal t h 
equi val ent  t o t hose gr ant ed t o empl oyees i n t he 
pr i vat e sect or  under  t he occupat i onal  saf et y and 
heal t h act  of  1970 ( 5 USC 5108,  5314,  5315 and 7902;  
15 USC 633 and 636;  18 USC 1114;  29 USC 553 and 651 t o 
678;  42 USC 3142- 1 and 49 USC 1421) .  
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t hough t he admi ni st r at i ve code adopt ed pur suant  t o Wi s.  St at .  

§ 101. 055 admi t t edl y r equi r es t he necessar y saf et y pr ovi s i ons i n 

" al l  pl aces of  empl oyment  and publ i c bui l di ngs, " 13 t he st at ut e' s 

st at ed pur pose of  pr ot ect i ng publ i c empl oyees somehow j ust i f i es  

al l owi ng t he br each of  a mi ni st er i al  dut y wi t h i mpuni t y,  so l ong 

as t he per son i nj ur ed or  k i l l ed happens not  t o be a publ i c 

empl oyee.    

¶20 Ther e i s not hi ng i n t he st at ut e or  i n t he 

admi ni st r at i ve code pr ovi s i ons whi ch says t hat  compl i ance wi t h 

29 C. F. R.  § 1910. 23( c) ( 1)  i s i nt ended,  and i s  r el evant ,  onl y  

when a publ i c empl oyee i s i nj ur ed or  k i l l ed.   Si nce OSHA does 

not  appl y t o publ i c empl oyees, 14 t her e was a need t o adopt  a 

Wi sconsi n OSHA t o i ncl ude t hose empl oyees.   Ther e i s not hi ng t o 

i ndi cat e t hat  t he l egi s l at ur e i nt ended t o cr eat e di f f er ent  

saf et y st andar ds f or  publ i c and pr i vat e empl oyer s and empl oyees;  

r at her ,  as we not ed pr evi ousl y,  t he i nt ent  was t o cr eat e 

i dent i cal  saf et y st andar ds. 15   

¶21 Ther e i s no di sput e t hat  t he l egi s l at ur e r equi r ed al l  

publ i c bui l di ngs t o be br ought  i nt o compl i ance wi t h OSHA mi ni mum 

st andar ds.   Ther e i s no di sput e t hat  Camp Randal l  St adi um i s a 

publ i c bui l di ng,  and t her e i s no di sput e t hat  t he Uni ver si t y of  

                                                 
13 Wi s.  Admi n.  Code § Comm 32. 002.  

14 29 U. S. C. A.  § 652( 5)  ( def i ni ng an empl oyer  gover ned by 
t he r egul at i ons as " not  i ncl ud[ i ng]  t he Uni t ed St at es ( not  
i ncl udi ng t he Uni t ed St at es Post al  Ser vi ce)  or  any St at e or  
pol i t i cal  subdi v i s i on of  a St at e" ) .  

15 See Wi s.  St at .  § 101. 055( 1) ,  supr a,  ¶19 n. 12 
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Wi sconsi n i s a publ i c empl oyer .   I t  was Fox' s r esponsi bi l i t y ,  as 

di r ect or  of  f aci l i t i es f or  Camp Randal l  St adi um,  t o be sur e t hat  

t he St adi um compl i ed wi t h OSHA r egul at i ons.   Per i od.   The OSHA 

r egul at i on at  i ssue i n t hi s case cr eat ed a mi ni st er i al  dut y,  and 

not hi ng i n our  case l aw on mi ni st er i al  dut y suppor t s t he 

pr oposi t i on t hat  such a dut y can be l i mi t ed by r ef er ence t o 

whet her  onl y a par t i cul ar  per son i s owed t hat  dut y.  

¶22 As we not ed ear l i er  i n t hi s opi ni on,  t he cour t  of  

appeal s deemed a new ar gument  Fox r ai sed at  or al  ar gument  bef or e 

i t  wai ved and decl i ned t o addr ess i t  t hough t he cour t  l ef t  open 

t he possi bi l i t y  t hat  t he ar gument  coul d be pur sued on r emand t o 

t he c i r cui t  cour t .   Bef or e t hi s cour t ,  Fox made a s i mi l ar  

ar gument .   The ar gument  over l aps consi der abl y wi t h t he ar gument  

j ust  di scussed;  Fox cont ends t hat  t he quest i on i s not  whet her  

t he pl at f or m was gener al l y r equi r ed t o have a r ai l i ng,  but  

whet her  t he pl at f or m was r equi r ed t o have a r ai l i ng at  t he t i me 

Umansky f el l .   Fox submi t s t hat  because t her e has been no 

evi dence submi t t ed t hat  a publ i c empl oyee was usi ng t he pl at f or m 

at  t he t i me Umansky f el l , 16 t he Umanskys have f ai l ed t o al l ege 

                                                 
16 At  t he cour t  of  appeal s,  t he ar gument  was pr esent ed 

sl i ght l y di f f er ent l y:  " Fox asser t s t hat  t he r egul at i on di d not  
appl y because t her e i s no evi dence t hi s pl at f or m was ever  used 
by a publ i c empl oyee as a wor kspace. "   Umansky,  313 Wi s.  2d 445,  
¶63.   However ,  Fox abandoned t hat  ver si on of  t he ar gument  bef or e 
t hi s cour t .   I n hi s br i ef ,  he i nst ead st at ed a mor e l i mi t ed 
ar gument :   

The quest i on i s not  whet her  29 C. F. R.  § 1910. 23( c) ( 1)  
r equi r ed t he pl at f or m t o have a r ai l i ng at  al l  t i mes 
but  whet her  Wi s.  Admi n.  Code §§ Comm 32. 15 and 32. 50 
r equi r ed t he pl at f or m t o have a r ai l i ng at  t he t i me 
decedent  f el l .  And t he answer  i s no because t her e i s 
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f act s t hat  woul d est abl i sh a mi ni st er i al  dut y and t hat  summar y 

j udgment  shoul d t her ef or e be gr ant ed i n hi s f avor .   Thi s i s a 

var i at i on on hi s  ear l i er  ar gument .   The f i r st ,  addr essed above,  

t ur ns on t he i dent i t y of  t he per son i nj ur ed ( i . e. ,  i f  t wo 

per sons wer e on t he pl at f or m and bot h f el l ,  no mi ni st er i al  dut y 

except i on coul d appl y as t o t he pr i vat e empl oyee,  and a c l ai m by 

t hat  per son' s r epr esent at i ve woul d be bar r ed by i mmuni t y) .   Thi s 

ar gument  f ocuses on t he pl at f or m i t sel f ,  and t he use of  t he 

pl at f or m by a publ i c empl oyee at  t he r el evant  t i me ( i . e. ,  onl y 

i f  i t  wer e al l eged t hat  a publ i c empl oyee was occupyi ng t he 

pl at f or m at  t he moment  t he pr i vat e empl oyee f el l ,  t he 

mi ni st er i al  dut y  except i on woul d appar ent l y appl y,  and a c l ai m 

by t he pr i vat e empl oyee' s r epr esent at i ve woul d not  be bar r ed by 

i mmuni t y) .   

                                                                                                                                                             
no evi dence t hat  any publ i c empl oyees wer e usi ng t he 
pl at f or m at  t hat  t i me. "  ( Emphasi s added. )  

At  or al  ar gument ,  Fox ar gued,  somewhat  i nconsi st ent l y wi t h 
t he br i ef ,  t hat  such f act s  

woul d not  make any di f f er ence as a pr act i cal  mat t er  
because even i f  publ i c empl oyees had been usi ng t he 
pl at f or m at  t he t i me Mr .  Umansky f el l ,  t her e woul d 
st i l l  be no dut y  on t he par t  of  t he St at e t hat  coul d 
be del egat ed t o Fox t hat  woul d r un t o Mr .  Umansky 
[ because]  he was a pr i vat e empl oyee.    

Cont r ar y t o t he di ssent ' s asser t i on,  bef or e t hi s  cour t ,  Fox 
sought  onl y t o r ever se t he cour t  of  appeal s and made no r equest  
i n t he al t er nat i ve f or  a r emand f or  addi t i onal  f act - f i ndi ng 
r el at ed t o t he quest i on of  t he pl at f or m' s use by publ i c 
empl oyees.   Just i ce Zi egl er ' s di ssent ,  ¶¶105- 07 



No.  2007AP385   

 

18 
 

¶23 As not ed pr evi ousl y,  t he cour t  of  appeal s deemed t hi s 

ar gument  wai ved but  not ed t hat  t hi s ar gument  coul d be devel oped 

f ur t her  at  t he c i r cui t  cour t .   We di sagr ee.   Si nce t he i ssue was 

r ai sed agai n her e,  we exer ci se our  di scr et i on t o r each i t ,  

r at her  t han deem i t  wai ved. 17  Fox' s ar gument  t o t hi s cour t  was 

t hat  t he mat er i al  f act s——t hat  no publ i c empl oyee was on t he 

pl at f or m at  t he t i me Umansky f el l  and t hat  Umansky hi msel f  was 

not  a publ i c empl oyee——wer e undi sput ed.   Because Fox ar gues t hat  

at  l east  one of  t hose condi t i ons woul d have t o be met  i n or der  

t o est abl i sh a mi ni st er i al  dut y,  he cont ends t hat  absent  such 

evi dence,  summar y j udgment  i n hi s f avor  i s appr opr i at e.    

¶24 Si nce we have est abl i shed t hat  a mi ni st er i al  dut y 

except i on ar i ses f r om 29 C. F. R.  § 1910. 23( c) ( 1) ,  i ncor por at ed by 

Wi s.  Admi n.  Code §§ Comm 32. 15 and 32. 50,  and Fox' s r ol e as t he 

per son r esponsi bl e f or  act i ng t o ensur e t hat  t he f aci l i t i es 

compl y wi t h t he r egul at i ons,  and because we have al r eady 

r ej ect ed Fox' s ar gument  t hat  t he st at ut e' s pur pose l i mi t s t he 

appl i cabi l i t y  of  t he dut y t o publ i c empl oyees,  we vi ew any 

ar gument  as t o ot her  peopl e occupyi ng or  not  occupyi ng t he 

pl at f or m as not  mat er i al  and t her ef or e not  necessar y t o our  

hol di ng as set  f or t h her ei n.  

                                                 
17 St at e v.  Caban,  210 Wi s.  2d 597,  609,  563 N. W. 2d 501 

( 1997)  ( " The r ul e of  wai ver  i s one of  j udi c i al  admi ni st r at i on 
and does not  l i mi t  t he power  of  an appel l at e cour t  i n a pr oper  
case t o addr ess i ssues not  r ai sed i n t he c i r cui t  cour t .   Wi r t h 
v.  Ehl y,  93 Wi s.  2d 433,  444,  287 N. W. 2d 140 ( 1980) .   Thi s cour t  
has t he power  i n t he exer ci se of  i t s  di scr et i on,  t o consi der  
i ssues r ai sed f or  t he f i r st  t i me on appeal . " )  



No.  2007AP385   

 

19 
 

¶25 We t her ef or e answer  i n t he af f i r mat i ve t he nar r ow 

quest i on pr esent ed and concl ude t hat  t he Umanskys can pr oceed t o 

t r i al  i n t he c i r cui t  cour t  on t hei r  c l ai m of  negl i gence.   The 

quest i ons of  br each,  causat i on,  compar i son of  f aul t ,  and damages 

wi l l  of  cour se need t o be addr essed by t he t r i er  of  f act .  

V.  THE SAFE PLACE STATUTE 

¶26 I n addi t i on,  Fox ar gues t hat  t he OSHA r egul at i ons i n 

f or ce pur suant  t o Wi s.  Admi n.  Code §§ Comm 32. 15 and 32. 50 and 

pur suant  t o Wi s.  St at .  § 101. 055( 3) ( a) 18 ar t i cul at e t he st andar d 

under  t he saf e pl ace st at ut e,  Wi s.  St at .  § 101. 11. 19  The st at ut e 
                                                 

18 Wi s.  St at .  § 101. 055( 3)  Publ i c empl oyee saf et y and 
heal t h:  

( a)  The depar t ment  shal l  adopt ,  by admi ni st r at i ve 
r ul e,  st andar ds t o pr ot ect  t he saf et y and heal t h of  
publ i c empl oyees.   The st andar ds shal l  pr ovi de 
pr ot ect i on at  l east  equal  t o t hat  pr ovi ded t o pr i vat e 
sect or  empl oyees under  st andar ds pr omul gat ed by t he 
f eder al  occupat i onal  saf et y and heal t h 
admi ni st r at i on[ ]  .  .  .  .  

19 Wi s.  St at .  § 101. 11  Empl oyer ' s dut y t o f ur ni sh saf e 
empl oyment  and pl ace:  

( 1)  Ever y empl oyer  shal l  f ur ni sh empl oyment  whi ch 
shal l  be saf e f or  t he empl oyees t her ei n and shal l  
f ur ni sh a pl ace of  empl oyment  whi ch shal l  be saf e f or  
empl oyees t her ei n and f or  f r equent er s t her eof  and 
shal l  f ur ni sh and use saf et y devi ces and saf eguar ds,  
and shal l  adopt  and use met hods and pr ocesses 
r easonabl y adequat e t o r ender  such empl oyment  and 
pl aces of  empl oyment  saf e,  and shal l  do ever y ot her  
t hi ng r easonabl y necessar y t o pr ot ect  t he l i f e,  
heal t h,  saf et y,  and wel f ar e of  such empl oyees and 
f r equent er s.   Ever y empl oyer  and ever y owner  of  a 
pl ace of  empl oyment  or  a publ i c bui l di ng now or  
her eaf t er  const r uct ed shal l  so const r uct ,  r epai r  or  
mai nt ai n such pl ace of  empl oyment  or  publ i c bui l di ng 
as t o r ender  t he same saf e.  
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adopt i ng OSHA st andar ds f or  publ i c empl oyees i s t her ef or e 

pr oper l y r ead,  Fox asser t s,  i n t andem wi t h t he saf e pl ace 

st at ut e.   Fox t hen poi nt s t o case l aw t hat  hol ds t hat  t he 

obl i gat i ons t he saf e pl ace l aw i mposes on empl oyer s cannot  be 

del egat ed.   See,  e. g. ,  Dykst r a v.  Ar t hur  G.  McKee & Co. ,  100 

Wi s.  2d 120,  132,  301 N. W. 2d 201 ( 1981)  ( " [ T] he per son who has 

t hat  dut y cannot  asser t  t hat  anot her  t o whom he has al l egedl y 

del egat ed t he dut y i s t o be subst i t ut ed as t he pr i mar y def endant  

i n hi s st ead f or  a v i ol at i on of  saf e pl ace pr ovi s i ons. " ) ;  

Pi t r owski  v.  Tay l or ,  55 Wi s.  2d 615,  627,  201 N. W. 2d 52 ( 1972)  

( " [ T] he dut y of  compl yi ng wi t h [ t he saf e pl ace st at ut e]  i s  on 

t he empl oyer [ . ]  .  .  .   I t  cannot  be del egat ed t o or  pl aced 

upon .  .  .  of f i cer s or  empl oyees. " ) .  

¶27 We ar e,  of  cour se,  not  deal i ng her e wi t h a c l ai med 

vi ol at i on of  t he saf e pl ace st at ut e at  al l .   The compl ai nt  of  

t he Umanskys makes i t  c l ear  t hat  t he c l ai m under l y i ng t he 

quest i ons we addr ess her e as t o i mmuni t y i s one of  common l aw 

negl i gence.   We agr ee wi t h t he cour t  of  appeal s t hat  t her e i s 

" no l ogi cal  connect i on bet ween an empl oyer ' s i nabi l i t y  t o shi f t  

i t s  l i abi l i t y  f or  a saf e pl ace vi ol at i on t o a t hi r d par t y and 

i t s abi l i t y  t o del egat e t o an empl oyee t he dut y t o compl y wi t h 

appl i cabl e saf et y r egul at i ons. "   Umansky,  313 Wi s.  2d 445,  ¶31.   

Thi s i s not  a saf e- pl ace st at ut e case,  and t he r ul es concer ni ng 

such cl ai ms do not  gover n her e.  

VI .   CONCLUSI ON 

¶28 We now adopt  and af f i r m t hose cour t  of  appeal s '  

r ul i ngs l i s t ed above.   We concl ude t hat  Fox had a mi ni st er i al  
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dut y her e.   Hi s j ob descr i pt i on pr ovi ded t hat  he was r esponsi bl e 

f or  compl i ance wi t h st at e and f eder al  saf et y r egul at i ons,  

i ncl udi ng 29 C. F. R.  § 1910. 23( c) ( 1) .  " [ G] i ven t he hei ght  and 

st r uct ur e of  t he pl at f or m f r om whi ch Umansky f el l ,  Fox had a 

mi ni st er i al  dut y t o have a st andar d r ai l i ng or  an al t er nat i ve as 

speci f i ed i n 29 C. F. R.  § 1910. 23( c) ( 1)  on t he open si de or  s i des  

of  t he pl at f or m .  .  .  . "   Umansky,  313 Wi s.  2d 445,  ¶3.   

Fur t her ,  because we r each and ul t i mat el y r ej ect  t he ar gument  

t hat  t he r egul at i on at  i ssue does not  appl y t o Fox' s empl oyer ,  

our  hol di ng r esol ves t he r emai ni ng quest i on f r om t he cour t  of  

appeal s '  r ul i ngs.   We t hus r emand t o t he c i r cui t  cour t ,  havi ng 

answer ed t he t hr eshol d quest i on concer ni ng Fox' s i mmuni t y f r om 

sui t  by concl udi ng t hat  Fox had a mi ni st er i al  dut y t o per f or m 

t he act  of  ensur i ng t hat  t he pl at f or m compl i ed wi t h t he 

appl i cabl e r egul at i on.   The f ocus of  t he c i r cui t  cour t  must  be 

on br each,  causat i on,  compar i son of  f aul t ,  and damages,  not  on 

t he quest i on of  by whom t he deceased was empl oyed.   We r emand 

f or  a t r i al  on t he Umanskys'  negl i gence cl ai m.      

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  a 

t r i al  on t he c l ai m of  negl i gence.  
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¶29 N.  PATRI CK CROOKS,  J.    (concurring).  I  j oi n t he 

maj or i t y opi ni on,  but  I  wr i t e separ at el y t o hi ghl i ght  t he f act  

t hat  cour t s i n ot her  j ur i sdi ct i ons have t aken posi t i ons s i mi l ar  

t o t he r easoni ng of  t he maj or i t y i n t hi s case.  

¶30 The appr oach t hat  i s most  l ogi cal  and r emai ns t r ue t o 

t he i nt ent  of  t he st at ut e and t he admi ni st r at i ve code,  i s one 

t hat  appl i es t he saf et y r egul at i on t o t he wor kpl ace,  

i r r espect i ve of  whose empl oyees ar e wor ki ng t her e.   

¶31 As not ed,  cour t s f r om ot her  j ur i sdi ct i ons have 

consi st ent l y endor sed t he i dea t hat  st at e st at ut es i ncor por at i ng 

f eder al  saf et y r egul at i ons appl y t o pl aces,  not  peopl e.   Teal  v.  

E. I .  DuPont  de Nemour s & Co. ,  728 F. 2d 799,  805 ( 6t h Ci r .  1984)  

( " [ O] nce an empl oyer  i s deemed r esponsi bl e f or  compl yi ng wi t h 

OSHA r egul at i ons,  i t  i s  obl i gat ed t o pr ot ect  ever y empl oyee who 

wor ks at  i t s  wor kpl ace. " ) ;  Har gi s v.  Bai ze,  168 S. W. 3d 36,  44 

( Ky.  2005)  ( wher e def endant ' s v i ol at i on of  speci f i c  OSHA- der i ved 

r egul at i on caused deat h,  t he deceased pl ai nt i f f  was " no l ess 

ent i t l ed t o [ st at e saf et y r egul at i ons' ]  pr ot ect i ons"  based on 

t he f act  t hat  he was not  t he def endant ' s empl oyee) ;  Goucher  v.  

J. R.  Si mpl ot  Co. ,  709 P. 2d 774,  780 ( Wash.  1985)  ( " WI SHA 

r egul at i ons shoul d be const r ued t o pr ot ect  not  onl y an 

empl oyer ' s own empl oyees,  but  al l  empl oyees who may be har med by 

t he empl oyer ' s v i ol at i on of  t he r egul at i ons. " ) .   One cour t  

st at ed t he r at i onal e f or  r ef usi ng t o qui bbl e,  wher e OSHA saf et y 

r egul at i ons ar e concer ned,  about  whet her  t he wor ker  i nj ur ed or  

k i l l ed was owed a par t i cul ar  dut y at  t he s i t e i nvol ved:    

[ T] he poi nt  of  t hi s " mul t i - empl oyer "  gl oss i s t hat  
s i nce t he cont r act or  i s subj ect  t o OSHA' s r egul at i ons 
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of  saf et y i n const r uct i on by v i r t ue of  bei ng engaged 
i n t he const r uct i on busi ness,  and has t o compl y wi t h 
t hose r egul at i ons i n or der  t o pr ot ect  hi s own wor ker s 
at  t he s i t e,  i t  i s  sensi bl e t o t hi nk of  hi m as 
assumi ng t he same dut y t o t he ot her  wor ker s at  t he 
s i t e who mi ght  be i nj ur ed or  k i l l ed i f  he v i ol at ed t he 
r egul at i ons.   

Uni t ed St at es v.  MYR Gr oup,  I nc. ,  361 F. 3d 364,  366 ( 7t h Ci r .  

2004)  ( i nt er nal  c i t at i ons omi t t ed)  ( emphasi s added) .   

¶32 Rul i ngs based on t he i dea t hat  saf et y r egul at i ons ar e 

pr omul gat ed t o appl y t o a pl ace,  not  a per son,  ar e emi nent l y 

sensi bl e.   Her e,  t he r el evant  r egul at i ons mandat e compl i ance 

wi t h pr ot ect i ons concer ni ng occupat i onal  saf et y equi val ent  t o 

f eder al  OSHA r equi r ement s f or  " al l  pl aces of  empl oyment  and 

publ i c bui l di ngs[ . ] "   Once i t  has been det er mi ned t hat  a st at ut e 

or  r egul at i on i mposes a mi ni st er i al  dut y,  as we det er mi ne her e 

i n agr eement  wi t h t he cour t  of  appeal s,  t he i nqui r y shoul d be at  

an end.   The empl oyment  st at us ( publ i c or  pr i vat e)  of  t he per son 

i nj ur ed or  k i l l ed as a r esul t  of  a f ai l ur e t o compl y wi t h t hat  

dut y i s s i mpl y i r r el evant  t o t he anal ysi s.  

¶33 We f i nd i n Wi s.  St at .  § 101. 055 and Wi s.  Admi n.  Code 

§§ Comm 32. 001,  32. 002,  32. 15 and 32. 50 no i ndi cat i on t hat  t he 

l egi s l at ur e i nt ended any l i mi t at i on when i t  adopt ed t he measur e 

ext endi ng OSHA saf et y r egul at i ons t o " al l  publ i c bui l di ngs" ;  a 

hol di ng t o t he cont r ar y woul d r esul t  i n unwar r ant ed di spar at e 

t r eat ment  f or  s i mi l ar l y s i t uat ed i nj ur ed or  deceased per sons and 

woul d s i mpl y be unf ai r .    

¶34 A publ i c bui l di ng t hat  i s saf e f or  publ i c empl oyees 

must  be saf e f or  ever yone,  i ncl udi ng empl oyees of  a pr i vat e 

f i r m.   I ndeed,  t he st at ut e al so pr ovi des t hat  " [ t ] he 
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depar t ment  .  .  .  shal l  pl an and conduct  compr ehensi ve saf et y and 

heal t h l oss pr event i on pr ogr ams f or  st at e empl oyees and 

f aci l i t i es. "   Wi s.  St at .  § 101. 055( 9)  ( emphasi s added) .   I t  

woul d seem t o go wi t hout  sayi ng t hat  t he l egi sl at ur e i nt ended 

f or  publ i c bui l di ngs and f aci l i t i es t o be saf e f or  t he publ i c,  

i ncl udi ng publ i c  empl oyees and empl oyees of  a pr i vat e empl oyer  

as wel l .   To say ot her wi se f l i es i n t he f ace of  common sense.  

¶35 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .    

¶36 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 

j oi ns t hi s concur r ence.  
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¶37 DAVI D T.  PROSSER,  J.    (concurring).  The over ar chi ng 

i ssue i n t hi s case i s whet her  an empl oyee of  t he Uni ver si t y of  

Wi sconsi n- Madi son who was r esponsi bl e f or  saf et y at  Camp Randal l  

St adi um,  i ncl udi ng compl i ance wi t h appl i cabl e st at e and f eder al  

saf et y r egul at i ons,  i s  i mmune f r om t or t  l i abi l i t y  f or  t he deat h 

of  a pr i vat el y empl oyed t el evi s i on camer aman wor ki ng at  t he 

st adi um,  af t er  t he Uni ver si t y empl oyee knowi ngl y f ai l ed t o 

compl y wi t h an appl i cabl e st at e and f eder al  saf et y r egul at i on 

and hi s non- compl i ance was a subst ant i al  f act or  i n causi ng t he 

camer aman' s deat h.  

¶38 The i ssue i s st at ed bl unt l y so t hat  t her e can be no 

mi st ake about  t he chal l enge t hat  conf r ont ed t hi s cour t .   The 

maj or i t y concl udes t hat  t he Uni ver si t y empl oyee i s not  i mmune i n 

t he nar r ow ci r cumst ances of  t hi s  case.   I n my vi ew,  t he deci s i on 

r epr esent s a smal l  but  ver y wel come cor r ect i on i n t he cour se 

t hi s cour t  has f ol l owed f or  many year s,  and I  j oi n t he maj or i t y 

opi ni on i n f ul l .  

¶39 I  wr i t e separ at el y because I  bel i eve mor e change i s 

necessar y.   Thi s concur r ence wi l l  at t empt  t o expl ai n how 

Wi sconsi n l aw on gover nment  r esponsi bi l i t y  f or  t or t s has come t o 

be what  i t  i s .  

I  

¶40 I t  has not  been easy t o sue st at e gover nment  i n t or t .   

Si nce 1848,  t he Wi sconsi n Const i t ut i on has er ect ed pr ocedur al  

bar r i er s t o di r ect  act i on agai nst  t he st at e wi t hout  l egi s l at i ve 

consent .   Ar t i c l e I V,  Sect i on 27 of  t he const i t ut i on pr ovi des,  
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" The l egi s l at ur e shal l  di r ect  by l aw i n what  manner  and i n what  

cour t s sui t s may be br ought  agai nst  t he st at e. "  

¶41 I mmuni t y f r om subst ant i ve l i abi l i t y  i s  di f f er ent  f r om 

t he pr ocedur al  i mmuni t y embodi ed i n Ar t i c l e I V,  Sect i on 27 of  

t he const i t ut i on.   Ci t y of  Mi l waukee v.  Fi r emen Rel i ef  Ass' n of  

Mi l waukee,  42 Wi s.  2d 23,  34,  165 N. W. 2d 384 ( 1969) .   As t hi s 

cour t  obser ved i n 1915,  " nonl i abi l i t y  f or  t or t s ar i s i ng out  of  

t he pr osecut i on of  gover nment al  f unct i ons i s based upon gr ounds 

of  publ i c pol i cy di st i nct  f r om t he i mmuni t y of  t he sover ei gn 

f r om sui t  .  .  .  .   No doubt  such pol i cy may or i gi nal l y have 

spr ung i n a l ar ge measur e f r om t he concept i on t hat  t he sover ei gn 

can do no wr ong. "   Apf el bacher  v.  St at e,  160 Wi s.  565,  575,  152 

N. W.  144 ( 1915) .  

¶42 Over  t he year s,  t he i nt el l ect ual  under pi nni ngs of  t he 

cour t - cr eat ed doct r i ne of  subst ant i ve gover nment al  i mmuni t y f r om 

t or t  l i abi l i t y  wer e sever el y cr i t i c i zed.   I n 1962,  t hi s cour t  

r eact ed t o t hat  cr i t i c i sm i n a l andmar k deci s i on.   I n Hol yt z v.  

Ci t y of  Mi l waukee,  17 Wi s.  2d 26,  115 N. W. 2d 618 ( 1962) ,  t he 

cour t  unani mousl y " di savowed i t s past  deci s i ons and abr ogat ed 

t he pr i nci pl e of  gover nment al  i mmuni t y. "   Scot t  v.  Saver s Pr op.  

& Cas.  I ns.  Co. ,  2003 WI  60,  ¶76,  262 Wi s.  2d 127,  663 

N. W. 2d 715 ( Pr osser ,  J. ,  di ssent i ng) .   I t  decl ar ed i n t he 

c l ear est  possi bl e t er ms t hat  " hencef or war d,  so f ar  as 

gover nment al  r esponsi bi l i t y  f or  t or t s i s concer ned,  t he r ul e i s 

l i abi l i t y——t he except i on i s i mmuni t y. "   Hol yt z,  17 Wi s.  2d at  39 

( emphasi s added) .  
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¶43 The cour t  went  on:  " Thi s deci s i on i s not  t o be 

i nt er pr et ed as i mposi ng l i abi l i t y  on a gover nment al  body i n t he 

exer ci se of  i t s  l egi s l at i ve or  j udi c i al  or  quasi - l egi s l at i ve or  

quasi - j udi c i al  f unct i ons. "   I d.  at  40.   For  t hi s pr oposi t i on,  

t he cour t  c i t ed Har gr ove v.  Town of  Cocoa Beach,  96 So.  2d 130,  

133 ( Fl a.  1957) . 1 

¶44 The cour t  al so expl ai ned t hat  i f  " t he l egi s l at ur e 

deems i t  bet t er  publ i c pol i cy,  i t  i s ,  of  cour se,  f r ee t o 

r ei nst at e i mmuni t y. "   Hol yt z,  17 Wi s.  2d at  40.   " The 

l egi s l at ur e may al so i mpose cei l i ngs on t he amount  of  damages or  

set  up admi ni st r at i ve r equi r ement s whi ch may be pr el i mi nar y t o 

t he commencement  of  j udi c i al  pr oceedi ngs f or  an al l eged t or t . "   

I d.  

¶45 The Wi sconsi n Legi s l at ur e di d not  deem i t  bet t er  

publ i c pol i cy t o go back t o ni net eent h cent ur y t heor i es of  

i mmuni t y.   I n 1963,  i t  enact ed Wi s.  St at .  § 331. 43 ( 1963- 64) ,  

ent i t l ed " Tor t  act i ons agai nst  pol i t i cal  cor por at i ons,  

gover nment al  subdi v i s i ons or  agenci es and of f i cer s,  agent s or  

empl oyes;  not i ce of  c l ai m;  l i mi t at i on of  damages and sui t s. "   

                                                 
1 I n Har gr ove v.  Town of  Cocoa Beach,  96 So.  2d 130,  131 

( Fl a.  1957) ,  a wi dow sued a muni ci pal i t y f or  damages f or  t he 
al l eged wr ongf ul  deat h of  her  husband who di ed of  smoke 
suf f ocat i on af t er  bei ng l ocked i n a j ai l  t hat  was l ef t  
unat t ended by a muni ci pal  j ai l er .   The Fl or i da Supr eme Cour t  
hel d t hat  t he wi dow coul d mai nt ai n an act i on agai nst  Cocoa Beach 
f or  t he al l eged negl i gence of  i t s  pol i ce of f i cer  act i ng i n t he 
cour se of  hi s empl oyment .   I d.  at  133- 34.   The cour t  sai d t he 
i ssue was " whet her  a muni ci pal  cor por at i on shoul d cont i nue t o 
enj oy i mmuni t y f r om l i abi l i t y  f or  t he wr ongf ul  act s of  pol i ce 
of f i cer s. "   I d.  at  131.  
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Thi s st at ut e i s now Wi s.  St at .  § 893. 80 ( 2007- 08) , 2 and i t  must  

be put  i n cont ext .  

¶46 The Hol yt z f act s i nvol ved t he gover nment al  i mmuni t y of  

a muni ci pal i t y,  t he Ci t y of  Mi l waukee.   Hol yt z,  17 Wi s.  2d at  

28- 29.   That  i s why 1963 Senat e Bi l l  283,  t he bi l l  t hat  cr eat ed 

Wi s.  St at .  § 331. 43 ( 1963- 64) ,  was r equest ed by t he Wi sconsi n 

Count y Boar ds Associ at i on,  t he Wi sconsi n Town Boar ds 

Associ at i on,  and t he League of  Wi sconsi n Muni ci pal i t i es.   But  

t he Hol yt z deci s i on was not  conf i ned t o t he abr ogat i on of  

muni ci pal  gover nment  i mmuni t y.   Agai n,  t he cour t  was cl ear :  

[ W] e consi der  t hat  abr ogat i on of  t he doct r i ne [ of  
gover nment al  i mmuni t y]  appl i es t o al l  publ i c bodi es 
wi t hi n t he st at e:  The st at e,  count i es,  c i t i es,  
v i l l ages,  t owns,  school  di st r i ct s,  sewer  di st r i ct s,  
dr ai nage di st r i ct s,  and any ot her  pol i t i cal  
subdi v i s i ons of  t he st at e——whet her  t hey be 
i ncor por at ed or  not .   By r eason of  t he r ul e of  
r espondeat  super i or  a publ i c body shal l  be l i abl e f or  
damages f or  t he t or t s of  i t s  of f i cer s,  agent s ,  and 
empl oyees occur r i ng i n t he cour se of  t he busi ness of  
such publ i c body.  

 So f ar  as t he st at e of  Wi sconsi n and i t s var i ous 
ar ms i s concer ned,  a car ef ul  di st i nct i on must  be made 
bet ween t he abr ogat i on of  t he i mmuni t y doct r i ne and 
t he r i ght  of  a pr i vat e par t y t o sue t he st at e.   The 
di f f er ence bet ween gover nment al  i mmuni t y f r om t or t s 
and t he sover ei gn i mmuni t y of  t he st at e f r om sui t  was 
r ecogni zed i n Apf el bacher .  .  .  .   

 Hencef or war d,  t her e wi l l  be subst ant i ve l i abi l i t y  
on t he par t  of  t he st at e,  but  t he r i ght  t o sue t he 
st at e i s subj ect  t o [ Sect i on]  27,  [ Ar t i c l e]  I V of  t he 
Wi sconsi n [ C] onst i t ut i on .  .  .  .   The deci s i on i n t he 
case at  bar  r emoves t he st at e' s def ense of  
nonl i abi l i t y  f or  t or t s,  but  i t  has no ef f ect  upon t he 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  



No.   2007AP385. dt p 

 

5 
 

st at e' s sover ei gn r i ght  under  t he const i t ut i on t o be 
sued onl y upon i t s consent .  

Hol yt z,  17 Wi s.  2d at  40- 41 ( emphasi s added)  ( i nt er nal  c i t at i ons 

omi t t ed) .  

¶47 When Hol yt z abr ogat ed gover nment al  i mmuni t y,  muni ci pal  

gover nment s act ed qui ckl y t o enact  some l i mi t at i ons on t hei r  new 

l i abi l i t y  i n t or t .   The Wi sconsi n st at ut e t hat  i s  now § 893. 80 

was t hei r  answer .   However ,  t hi s st at ut e was not  i nt ended t o 

appl y t o t he st at e. 3  Thus,  t he st at e was r equi r ed t o enact  ot her  

l egi s l at i on or  t o l ook el sewher e f or  l i mi t s on l i abi l i t y  or  

bar r i er s t o sui t .  

¶48 The cour t  di scussed t hese pr i nci pl es i n For set h v.  

Sweet ,  38 Wi s.  2d 676,  158 N. W. 2d 370 ( 1968) .   I n For set h,  t he 

cour t  expl ai ned t he meani ng of  Hol yt z:  Si nce Hol yt z,  i t  sai d,  

" t her e i s subst ant i ve l i abi l i t y  i mposed upon t he st at e when i t s 

agent s,  i n t he cour se of  t hei r  empl oyment ,  commi t  a t or t . "   

I d.  at  679.   I t  added t hat ,  pr i or  t o Hol yt z,  t wo r easons 

suppor t ed t he st at e' s i mmuni t y f r om sui t :   

( 1)  The sover ei gn i mmuni t y [ or  gover nment al  i mmuni t y]  
of  t he k i ng can do no wr ong,  i mpl ement ed by denyi ng 
t he doct r i ne of  r espondeat  super i or  wher e an agent  of  
t he st at e was gui l t y of  t or t i ous conduct ,  and ( 2)  t he 
l ack of  t he pr ocedur al  i mpl ement at i on of  Ar t i c l e I V,  
Sect i on 27.   Hol yt z r emoved onl y t he f i r st  bar r i er .  

I d.  at  684.  

¶49 The i ssue i n For set h was whet her  t he v i ct i m of  a st at e 

empl oyee' s negl i gence coul d br i ng a di r ect  act i on agai nst  t he 

st at e.   I d.  at  679- 81.   The answer  was no.   See i d.  at  681.   But  

                                                 
3 Townsend v.  Wi s.  Deser t  Hor se Ass' n,  42 Wi s.  2d 414,  423,  

167 N. W. 2d 425 ( 1969) .  
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t her e was no di sput e t hat  t he st at e woul d be r esponsi bl e f or  a 

damage j udgment  agai nst  a st at e empl oyee i f  t he st at e empl oyee' s 

negl i gence,  i n t he cour se of  hi s empl oyment ,  caused i nj ur y t o 

For set h.   I d.  at  679,  681.   The cour t  poi nt ed t o t hen- Wi s.  St at .  

§ 270. 58 ( 1965- 66) , 4 whi ch i s now Wi s.  St at .  § 895. 46. 5  I d.  at  

                                                 
4 Wi sconsi n St at .  § 270. 58( 1)  ( 1965- 66)  r eads as f ol l ows:  

 St at e and pol i t i cal  subdi v i s i ons t her eof  t o pay 
j udgment s t aken agai nst  of f i cer s.   ( 1)   Wher e t he 
def endant  i n any act i on or  speci al  pr oceedi ng i s a 
publ i c of f i cer  or  empl oye and i s pr oceeded agai nst  i n 
hi s of f i c i al  capaci t y or  i s pr oceeded agai nst  as an 
i ndi v i dual  because of  act s commi t t ed whi l e car r y i ng 
out  hi s dut i es as an of f i cer  or  empl oye and t he j ur y 
or  t he cour t  f i nds t hat  he act ed i n good f ai t h t he 
j udgment  as t o damages and cost s ent er ed agai nst  t he 
of f i cer  or  empl oye shal l  be pai d by t he st at e or  
pol i t i cal  subdi v i s i on of  whi ch he i s an of f i cer  or  
empl oye.   Regar dl ess of  t he r esul t s of  t he l i t i gat i on 
t he gover nment al  uni t  shal l  pay r easonabl e at t or ney' s 
f ees and cost s of  def endi ng t he act i on,  unl ess i t  i s  
f ound by t he cour t  or  j ur y t hat  t he def endant  of f i cer  
or  empl oye di d not  act  i n good f ai t h,  when i t  does not  
pr ovi de l egal  counsel  t o t he def endant  of f i cer  or  
empl oye.   Deput y sher i f f s i n t hose count i es wher e t hey 
ser ve not  at  t he wi l l  of  t he sher i f f  but  on c i v i l  
ser vi ce basi s shal l  be cover ed by t hi s subsect i on,  
except  t hat  t he pr ovi s i on r el at i ng t o payment  of  t he 
j udgment  shal l  be di scr et i onar y and not  mandat or y.   I n 
such count i es t he j udgment  as t o damages and cost s may 
be pai d by t he count y i f  appr oved by t he count y boar d.  

( Emphasi s added. )    

5 Wi sconsi n St at .  § 895. 46( 1)  r eads,  i n par t ,  as f ol l ows:  

 St at e and pol i t i cal  subdi v i s i ons t her eof  t o pay 
j udgment s t aken agai nst  of f i cer s.   ( 1) ( a)   I f  t he 
def endant  i n any act i on or  speci al  pr oceedi ng i s a 
publ i c of f i cer  or  empl oyee and i s pr oceeded agai nst  i n 
an of f i c i al  capaci t y or  i s pr oceeded agai nst  as an 
i ndi v i dual  because of  act s commi t t ed whi l e car r y i ng 
out  dut i es as an of f i cer  or  empl oyee and t he j ur y or  
t he cour t  f i nds t hat  t he def endant  was act i ng wi t hi n 
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681.   Thi s st at ut e di r ect s gover nment al  bodi es,  i ncl udi ng t he 

st at e,  t o pay j udgment s agai nst  publ i c of f i cer s and empl oyees i n 

most  s i t uat i ons.   See Wi s.  St at .  § 895. 46( 1) .  

¶50 The For set h cour t  was unusual l y  candi d i n summi ng up 

t he si t uat i on:  

 Thi s cour t  has made t he publ i c  pol i cy deci s i on i n 
Hol yt z t hat  i t  i s  i n t he i nt er est  of  j ust i ce t o 
abol i sh t he cour t - made r ul e of  sover ei gn i mmuni t y[ ,  
i . e. ,  gover nment al  i mmuni t y] .  .  .  .   I t  i s  appar ent  
t hat  t he pr esent  st at ut or y st r uct ur e gi ves t he st at e 
scant  pr ot ect i on,  f or  by sec.  270. 58 [ ( 1965- 66) ] ,  
St at s. ,  i t  has made i t sel f  f ul l y l i abl e f or  a j udgment  
when i t  has no r i ght  t o cont r ol  t he l i t i gat i on l eadi ng 
t o t he j udgment .   The pr esent  syst em i mposes gr eat  
handi caps upon t he l egal  of f i cer s of  t he st at e i n 
def endi ng t he t r easur y,  whi l e l eavi ng t he t r easur y 
exposed t o l i abi l i t y .  

For set h,  38 Wi s.  2d at  690.   The cour t  specul at ed t hat  " possi bl y 

t her e was a f ai l ur e [ i n t he l egi s l at ur e]  t o appr eci at e t he 

pot ent i al  exposur e t o l i abi l i t y  t hat  was t o f l ow f r om t he 1965 

amendment  t hat  i ncl uded t he st at e i n sec.  270. 58 [ ( 1965- 66) ]  as 

                                                                                                                                                             
t he scope of  empl oyment ,  t he j udgment  as t o damages 
and cost s ent er ed agai nst  t he of f i cer  or  empl oyee i n 
excess of  any i nsur ance appl i cabl e t o t he of f i cer  or  
empl oyee shal l  be pai d by t he st at e or  pol i t i cal  
subdi v i s i on of  whi ch t he def endant  i s an of f i cer  or  
empl oyee.   Agent s of  any depar t ment  of  t he st at e shal l  
be cover ed by t hi s sect i on whi l e act i ng wi t hi n t he 
scope of  t hei r  agency.   Regar dl ess of  t he r esul t s of  
t he l i t i gat i on t he gover nment al  uni t ,  i f  i t  does not  
pr ovi de l egal  counsel  t o t he def endant  of f i cer  or  
empl oyee,  shal l  pay r easonabl e at t or ney f ees and cost s 
of  def endi ng t he act i on,  unl ess i t  i s  f ound by t he 
cour t  or  j ur y  t hat  t he def endant  of f i cer  or  empl oyee 
di d not  act  wi t hi n t he scope of  empl oyment .  

( Emphasi s added. )  
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a backst op f or  any j udgment  t hat  mi ght  be t aken agai nst  i t s  

t or t i ousl y cul pabl e empl oyees. "   I d.  at  681.  

¶51 The l egi s l at ur e l at er  amended § 270. 58 ( 1965- 66)  t o 

per mi t  t he at t or ney gener al  t o def end st at e of f i cer s and 

empl oyees i n t or t  sui t s ( such as t he pr esent  case) .  

¶52 Thi s was Wi sconsi n l aw i n t he l at e 1960s.   I n hi s 

Handbook of  t he Law of  Tor t s,  Pr of essor  Wi l l i am L.  Pr osser  c i t ed 

Fl or i da' s deci s i on i n Har gr ove and obser ved t he f ol l owi ng:  

[ The r at i onal e of  Har gr ove]  was f ol l owed t wo year s 
l at er  by I l l i noi s,  hol di ng a school  di st r i ct  l i abl e 
when a chi l d was i nj ur ed by t he negl i gent  oper at i on of  
a school  bus.   These exampl es have t ouched of f ,  dur i ng 
t he succeedi ng f our  year s,  a mi nor  aval anche of  
deci s i ons r epudi at i ng muni ci pal  i mmuni t y,  i n 
Cal i f or ni a,  Mi chi gan,  Wi sconsi n,  Ar i zona,  Mi nnesot a,  
and Al aska .  .  .  .   The deci s i ons i n Ar i zona,  
Cal i f or ni a and Wi sconsi n al so abol i shed t he i mmuni t y 
of  t he st at e .  .  .  .  

Wi l l i am L.  Pr osser ,  Handbook of  t he Law of  Tor t s 1012 ( 3d ed.  

1964)  ( emphasi s added)  ( i nt er nal  f oot not es omi t t ed) .  

¶53 Agai nst  t hi s backgr ound,  we r ead i n t he maj or i t y 

opi ni on t he f ol l owi ng st at ement :  " The gener al  r ul e i s t hat  st at e 

of f i cer s and empl oyees ar e i mmune f r om per sonal  l i abi l i t y  f or  

i nj ur i es r esul t i ng f r om act s per f or med wi t hi n t he scope of  t hei r  

of f i c i al  dut i es. "   Maj or i t y op. ,  ¶10.    

¶54 How does t hi s squar e wi t h t he deci s i on i n Hol yt z?  

I I  

¶55 I n Li st er  v.  Boar d of  Regent s,  72 Wi s.  2d 282,  300,  

240 N. W. 2d 610 ( 1976) ,  t hi s cour t  st at ed as f ol l ows:  " The 

gener al  r ul e i s t hat  a publ i c of f i cer  i s not  per sonal l y l i abl e 

t o one i nj ur ed as a r esul t  of  an act  per f or med wi t hi n t he scope 



No.   2007AP385. dt p 

 

9 
 

of  hi s of f i c i al  aut hor i t y and i n t he l i ne of  hi s  of f i c i al  dut y. "   

The cour t  di d not  c i t e any Wi sconsi n pr ecedent  f or  t hi s  

st at ement .   I nst ead,  i t  c i t ed 63 Am.  Jur .  2d,  Publ i c Of f i cer s 

and Empl oyees,  Sect i on 288 ( 1972) . 6  I d.  at  300 n. 17.   The 

pr i nci pl e st at ed i n Am.  Jur .  2d was i ndi sput abl y i nt ended t o 

appl y t o bot h st at e and muni ci pal  publ i c of f i cer s.  

¶56 Twent y year s l at er ,  Ki mps v.  Hi l l ,  200 Wi s.  2d 1,  10,  

546 N. W. 2d 281 ( 1996)  ( c i t i ng Li st er  72 Wi s.  2d at  300) ,  

expanded t he r ul e announced i n Li st er :  " Under  t he gener al  r ul e 

as appl i ed i n Wi sconsi n,  st at e of f i cer s and empl oyees ar e i mmune 

f r om per sonal  l i abi l i t y  f or  i nj ur i es r esul t i ng f r om act s  

per f or med wi t hi n t he scope of  t hei r  of f i c i al  dut i es. "   ( Emphasi s 

added. )   Thi s sweepi ng st at ement  was and i s br oad enough t o 

cover  al l  st at e empl oyees.   I n a f oot not e,  however ,  Ki mps 

nar r owed t he Li st er  r ul e wi t h r espect  t o muni ci pal i t i es:  " The 

gener al  r ul e of  i mmuni t y f or  s t at e publ i c of f i cer s st ands i n 

cont r ast  t o t hat  f or  muni ci pal i t i es wher e,  ' t he r ul e i s 

l i abi l i t y——t he except i on i s i mmuni t y. ' "   I d.  at  10 n. 6 ( quot i ng 

Hol yt z,  17 Wi s.  2d at  39)  ( emphasi s added) .   " The common l aw 

i mmuni t y f or  muni ci pal i t i es was abr ogat ed by t hi s cour t  i n 

Hol yt z .  .  .  . "   I d.  ( emphasi s added) .    

                                                 
6 " As a r ul e,  a publ i c of f i cer ,  whet her  j udi c i al ,  quasi -

j udi c i al ,  or  execut i ve,  i s  not  per sonal l y l i abl e t o one i nj ur ed 
i n consequence of  an act  per f or med wi t hi n t he scope of  hi s 
of f i c i al  aut hor i t y,  and i n t he l i ne of  hi s of f i c i al  dut y. "   63 
Am.  Jur .  2d,  Publ i c Of f i cer s and Empl oyees,  § 288,  at  798 
( 1972) .  
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¶57 These passages ar e not  an accur at e st at ement  of  t he 

hol di ng i n Hol yt z,  and t hey di d not  ant i c i pat e t he i mmuni t y t hat  

cour t s woul d cont i nue t o best ow upon muni ci pal  empl oyees.  

¶58 The Ki mps cour t ,  af t er  est abl i shi ng t he br oad 

i mmuni t y,  al so st at ed an except i on:  " a publ i c of f i cer  or  

empl oyee i s not  shi el ded f r om l i abi l i t y  f or  t he negl i gent  

per f or mance of  a pur el y mi ni st er i al  dut y. "   I d.  at  10 ( c i t i ng 

Li st er ,  72 Wi s.  2d at  300- 01) .  

¶59 Today,  Li st er  and Ki mps pr ovi de t he f r amewor k f or  

anal yzi ng gover nment  t or t s i n Wi sconsi n.   Act i ons by gover nment  

empl oyees wi t hi n t he scope of  t hei r  of f i c i al  dut i es ar e 

gener al l y seen as i mmune f r om l i abi l i t y .   Li abi l i t y  may be f ound 

onl y i n nar r ow except i ons t o gener al  i mmuni t y.   Thus,  

gover nment al  i mmuni t y has been suppl ant ed by an ext r emel y br oad 

publ i c empl oyee i mmuni t y cr eat ed by t he Wi sconsi n Supr eme Cour t .  

I I I  

¶60 Publ i c of f i cer  i mmuni t y goes back a l ong way,  and t o 

some ext ent ,  i t  i s  separ at e f r om gover nment al  i mmuni t y.   We al l  

under st and t he pr i nci pl e t hat  a publ i c of f i cer  shoul d not  be 

hel d l i abl e f or  doi ng her  j ob i n a pr oper  manner ,  because we 

know t hat  even per f ect  per f or mance,  f ul l y  aut hor i zed by l aw,  may 

gener at e l i t i gat i on f r om t hose who ar e hur t  or  di sadvant aged by 

publ i c act i on or  pol i cy.  

¶61 Pr of essor  Pr osser  expl ai ned publ i c of f i cer  i mmuni t y i n 

1964 i n hi s Handbook of  t he Law of  Tor t s:  

 The compl ex pr ocess of  l egal  admi ni st r at i on 
r equi r es t hat  of f i cer s shal l  be char ged wi t h t he dut y 
of  maki ng deci s i ons,  ei t her  of  l aw or  of  f act ,  and 
act i ng i n accor dance wi t h t hei r  det er mi nat i ons.   
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Publ i c ser vant s woul d be undul y hamper ed and 
i nt i mi dat ed i n t he di schar ge of  t hei r  dut i es,  and an 
i mpossi bl e bur den woul d f al l  upon al l  our  agenci es of  
gover nment ,  i f  t he i mmuni t y t o pr i vat e l i abi l i t y  wer e 
not  ext ended,  i n some r easonabl e degr ee,  t o t hose who 
act  i mpr oper l y,  or  exceed t he aut hor i t y gi ven.  

Pr osser ,  supr a,  at  1013- 14.  

 ¶62 The key wor ds i n t hi s passage ar e " pr i vat e l i abi l i t y . "   

Publ i c of f i cer  i mmuni t y made gr eat  sense when st at e and 

muni ci pal  gover nment s had gover nment al  i mmuni t y and wer e abl e t o 

di savow any l i abi l i t y  f or  t he t or t s of  t hei r  of f i cer s and 

empl oyees.   Publ i c of f i cer  i mmuni t y st i l l  makes good sense when 

publ i c of f i cer s and empl oyees ar e act i ng i n a l egi s l at i ve or  

j udi c i al  or  quasi - l egi s l at i ve or  quasi - j udi c i al  capaci t y,  wher e 

t he exer ci se of  di scr et i on i s essent i al .    

¶63 Publ i c empl oyee i mmuni t y does not  make good sense 

under  t he f ol l owi ng ci r cumst ances:  ( 1)  subst ant i ve gover nment al  

i mmuni t y has been abr ogat ed;  ( 2)  gover nment s have accept ed a 

r espondeat  super i or  r el at i onshi p wi t h t hei r  empl oyees;  and ( 3)  

publ i c empl oyee i mmuni t y i s bei ng used t o evade l i abi l i t y  f or  a 

publ i c empl oyee' s obvi ous br each of  a known st andar d of  car e.  

¶64 The cur r ent  pr obl em i s bound up i n t he t er m 

" mi ni st er i al  dut y. "   Wi sconsi n cour t s have t aken t he pr i nci pl e 

of  " mi ni st er i al  dut y"  f r om a cont ext  i n whi ch i t  was val uabl e 

and necessar y and empl oyed i t  i n a cont ext  i n whi ch i t  i s  unf ai r  

and absur d.  

I V 

¶65 I n 1951,  Eugene Meyer ,  14,  a st udent  at  Hawt hor ne 

Juni or  Hi gh School  i n Wauwat osa,  f el l  f r om a f i ve- f oot  r et ai ni ng 

wal l  on school  gr ounds and sust ai ned i nj ur i es.   Meyer  v.  Car man,  
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271 Wi s.  329,  331,  73 N. W. 2d 514 ( 1955) .   Hi s  guar di an ad l i t em,  

Pat r i ck T.  Sheedy,  and hi s f at her ,  Al v i n Meyer ,  f i l ed a t or t  

act i on i n Eugene' s behal f  agai nst  t he ei ght  member s of  t he 

Wauwat osa boar d of  educat i on i ndi v i dual l y.   I d.  at  330- 31.   When 

t he case came t o t he supr eme cour t ,  t he i ssue was whet her  Eugene 

coul d r ecover  f r om t he school  boar d member s i ndi v i dual l y f or  

" f ai l ur e t o er ect  and mai nt ai n guar dr ai l s or  ot her  saf et y 

devi ces on t he r et ai ni ng wal l . "   I d.  at  331.   The ci r cui t  cour t  

had concl uded t hat  r ecover y was possi bl e because t he school  

boar d member s had a mi ni st er i al  dut y under  Wi s.  St at .  § 40. 29( 2)  

( 1953- 54)  t o " keep t he bui l di ngs and gr ounds i n good r epai r ,  

sui t abl y equi pped and i n saf e and sani t ar y condi t i on at  al l  

t i mes. "   I d.  ( quot i ng Wi s.  St at .  § 40. 29( 2)  ( 1953- 54) ) .   The 

ci r cui t  cour t  " appl i ed t he r ul e of  l aw t hat  a publ i c of f i cer  who 

knowi ngl y or  negl i gent l y f ai l s  t o do a mi ni st er i al  act  whi ch t he 

l aw r equi r es hi m t o do may be compel l ed t o r espond i n damages t o 

an i nj ur ed par t y. "   I d.  ( c i t i ng 43 Am.  Jur .  Publ i c Of f i cer s 

§ 278,  at  90 ( 1942) ) .  

¶66 The supr eme cour t  r ever sed,  r ej ect i ng Eugene' s c l ai m 

f or  t wo r easons.   Fi r st ,  t he cour t  det er mi ned t he ci t ed st at ut e 

i mposed dut i es on t he boar d.   I d.  at  333- 34.   " Any act i on t aken 

under  t he st at ut e must  of  necess i t y be an of f i c i al  act i on of  t he 

boar d.  .  .  .   [ A] ny f ai l ur e t o t ake act i on i s t he negl ect  of  t he 

boar d,  and no r esponsi bi l i t y  t her ef or  devol ves upon t he 

i ndi v i dual  member s. "   I d.   Second,  and mor e i mpor t ant  f or  our  

pur poses,  t he cour t  st at ed t hat  t he " dut y"  t o act ,  upon ei t her  
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t he boar d or  i t s  member s,  was not  " mi ni st er i al . "   I d.  at  331- 32.   

The cour t  st at ed as f ol l ows:  

 At  f i r st  bl ush i t  mi ght  appear  t hat  t he dut y t o 
keep t he school  gr ounds " saf e"  i s mi ni st er i al  i n 
char act er ,  but  i t  i s  appar ent  on cl oser  anal ysi s t hat  
a gr eat  many ci r cumst ances may need t o be consi der ed 
i n deci di ng what  act i on i s necessar y t o do so,  and 
such deci s i ons i nvol ve t he exer ci se of  j udgment  or  
di scr et i on r at her  t han t he mer e per f or mance of  a 
pr escr i bed t ask.   As st at ed i n 18 McQui l l i n,  Mun.  
Cor p.  ( 3d ed. ) ,  p.  225,  sec.  53. 33:  

" Of f i c i al  act i on .  .  .  i s  mi ni st er i al  when i t  i s  
absol ut e,  cer t ai n,  and i mper at i ve,  i nvol v i ng mer el y 
t he execut i on of  a set  t ask,  and when t he l aw whi ch 
i mposes i t  pr escr i bes and def i nes t he t i me,  mode,  and 
occasi on f or  i t s per f or mance wi t h such cer t ai nt y t hat  
not hi ng r emai ns f or  j udgment  or  di scr et i on. "  

I d.  ( el l i psi s i n or i gi nal ) .  

¶67 The cour t  al so quot ed a Fl or i da case,  Fi r st  Nat i onal  

Bank v.  Fi l er ,  145 So.  204,  207 ( Fl a.  1933) ,  whi ch st at ed t hat :  

[ A]  dut y i s t o be r egar ded as mi ni st er i al ,  when i t  i s  
a dut y t hat  has been posi t i vel y i mposed by l aw,  and 
i t s per f or mance r equi r ed at  a t i me and i n a manner ,  or  
upon condi t i ons whi ch ar e speci f i cal l y desi gnat ed t he 
dut y t o per f or m under  t he condi t i ons speci f i ed,  not  
bei ng dependent  upon t he of f i cer ' s j udgment  or  
di scr et i on.  

Meyer ,  271 Wi s.  at  332.  

¶68 I n exami ni ng t he Meyer  case i n r et r ospect ,  i t  shoul d 

be r emember ed t hat  bot h gover nment al  i mmuni t y and publ i c of f i cer  

i mmuni t y wer e st i l l  i n f ul l  f l ower .   The cour t  was di st ur bed 

t hat  a pl ai nt i f f ,  however  sympat het i c,  was at t empt i ng t o ext r act  

money damages f r om i ndi v i dual  member s of  t he Wauwat osa school  

boar d.   Because exi st i ng gover nment al  i mmuni t y  r ej ect ed t he 

pr i nci pl e of  r espondeat  super i or ,  t he cour t  knew t hat  school  
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boar d member s f ound l i abl e i ndi vi dual l y i n t or t  had no assur ance 

t hat  t he j udgment  agai nst  t hem woul d be cover ed by t he school  

di st r i ct .   The opi ni on r ecogni zed t he possi bi l i t y  of  per sonal  

l i abi l i t y  i n ext r eme cases,  but  i t  l i mi t ed t hose cases t o 

v i ol at i ons of  a nar r owl y def i ned " mi ni st er i al  dut y"  except i on.  

V 

¶69 Meyer  r eappear ed i n t he case of  Char t  v.  Dvor ak,  57 

Wi s.  2d 92,  203 N. W. 2d 673 ( 1973) .   Char t  i s  i nst r uct i ve i n 

showi ng how we have r et r eat ed f r om st at e l i abi l i t y  i n t or t .  

¶70 Penel ope Char t  was a passenger  i n a car  t hat  f ai l ed t o 

negot i at e a shar p cur ve at  an i nt er sect i on on a st at e hi ghway i n 

Vi l as Count y.   I d.  at  94.   The car  cr ashed i nt o a power  pol e,  

and Char t  was sever el y i nj ur ed.   I d.   She sued Car l  Dvor ak,  t he 

chi ef  mai nt enance engi neer  of  Di st r i ct  Seven of  t he St at e 

Hi ghway Commi ssi on,  and Mar t i n Var ekoi s,  t he di st r i ct  t r af f i c  

super vi sor  f or  t hat  di st r i ct .   I d.  at  95.   She cl ai med t hat  t he 

t wo def endant s wer e causal l y negl i gent  i n:  ( a)  f ai l i ng t o pl ace 

cr i t i cal  hi ghway war ni ng si gns f ar  enough i n advance of  t he 

i nt er sect i on t o pr ovi de an adequat e war ni ng t o appr oachi ng 

t r af f i c ;  and ( b)  " pl aci ng t he war ni ng si gn[ s]  at  a di st ance f r om 

t he i nt er sect i on so as t o make i t  i mpossi bl e f or  a dr i ver  

t r avel i ng at  a l egal  r at e of  speed t o negot i at e t he cor ner  

saf el y. "   I d.   Ther e was no di sput e t hat  t he t wo def endant s had 

no r ol e i n t he act ual  pl acement  of  t he war ni ng si gns and di d not  

super vi se t hei r  pl acement .   I d.  at  96.  

¶71 The cour t  r ej ect ed t he def endant s '  ar gument s.   The 

cour t ' s  opi ni on i ncl uded t he f ol l owi ng st at ement s:  
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The al l eged wr ongf ul  act  .  .  .  i s  an i nsuf f i c i ent  
war ni ng of  a known hi ghway hazar d.   As bot h Dvor ak and 
Var ekoi s had of f i c i al ,  nondel egabl e aut hor i t y and 
r esponsi bi l i t y  f or  t he pl acement  of  such hi ghway 
war ni ng si gns,  t hey ar e t he pr oper  par t i es 
def endant . [ 7]  

 .  .  .  .   

 Appel l ant s '  second ar gument  i s t hat  t he pl acement  
of  a hi ghway war ni ng si gn i s a l egi s l at i ve or  quasi -
l egi s l at i ve deci s i on and .  .  .  cannot  pr edi cat e 
l i abi l i t y  f or  an acci dent  r esul t i ng f r om i t s l ocat i on.   
I n t hi s r espect  we t hi nk t he t r i al  cour t  
cor r ect l y .  .  .  concl u[ ded]  t hat  once appel l ant s made 
t he l egi s l at i ve or  quasi - l egi s l at i ve deci s i on t o pl ace 
t he hi ghway war ni ng si gn,  t hey had a dut y t o pl ace i t  
and mai nt ai n i t  wi t hout  negl i gence.  

 .  .  .  .   

 Appel l ant s '  f i nal  cont ent i on i s t hat  t he t r i al  
cour t  ought  t o have gr ant ed t hei r  mot i on f or  summar y 
j udgment  because t hey cannot  be i ndi v i dual l y l i abl e i n 
t or t  even i f  t hey di d not  pl ace t he hi ghway war ni ng 
si gns i n conf or mi t y wi t h t he st at e hi ghway 
commi ssi on' s l egi s l at i ve di r ect i ve.   Her e agai n 
appel l ant s advance t wo ar gument s .  .  .  .   The f i r st  i s 
t hat  s i nce t he appel l ant s wer e agent s of  t he st at e 
hi ghway commi ssi on .  .  .  t hei r  act s wer e t he act s of  
such commi ssi on and,  t her ef or e,  t hey ar e ent i t l ed t o 
par t ake of  t he gover nment al  i mmuni t y enj oyed by t he 
commi ssi on.   Appel l ant s c i t e no aut hor i t y f or  t hi s 
pr oposi t i on.   Ther e i s none.   I t  i s  obvi ous t hat  t he 
st at e i s i mmobi l e absent  empl oyees or  agent s t o car r y 
on i t s f unct i ons.   Al l  st at e empl oyees ar e,  t her ef or e,  
agent s of  t he st at e when per f or mi ng t hose t asks 
ent r ust ed t o t hem.   [ To agr ee wi t h appel l ant s '  
posi t i on t hat  t hey,  as agent s of  t he hi ghway 
commi ssi on,  ought  t o be al l owed t o par t ake of  t he 
gover nment al  i mmuni t y enj oyed by t hat  commi ssi on,  t hi s 

                                                 
7 Accor d Sewar d v.  Town of  Mi l f or d,  21 Wi s.  491 ( * 485) ,  494 

( * 488)  ( 1867)  ( af f i r mi ng j udgment  of  negl i gence agai nst  t he t own 
f or  i t s f ai l ur e t o make a damaged r oadway saf e f or  t r avel  by 
ei t her  " r epai r [ i ng t he r oadway]  at  once,  or  at  
l east  .  .  .  keep[ i ng]  up some sui t abl e guar ds t o pr event  
t r avel er s f r om goi ng over  t he danger ous t r ack" ) .  



No.   2007AP385. dt p 

 

16 
 

cour t  woul d have t o over l ook t he l ong set t l ed l aw of  
t hi s st at e,  embodi ed i n sec.  270. 58 [ ( 1965- 66) ] ,  t hat  
publ i c of f i cer s or  empl oyees may be pr oceeded agai nst  
i n t hei r  of f i c i al  capaci t i es. ]   We concl ude,  
t her ef or e,  t hat  appel l ant s,  as publ i c of f i c i al s,  may 
be pr oceeded agai nst  f or  der el i ct i on of  t hei r  dut i es 
r esul t i ng i n i nj ur y t o anot her .  

 .  .  .  .   

.  .  .   Her e,  t he appel l ant s wer e r esponsi bl e f or  t he 
pr oper  s i gn pl acement  and,  t her ef or e,  ar e t he pr oper  
par t i es def endant .  

I d.  at  98,  100- 01,  102- 04,  105 ( emphasi s added)  ( i nt er nal  

f oot not es omi t t ed and out er  br acket s i n or i gi nal ) .  

¶72 Thi s r ul i ng spooked t he Wi sconsi n Depar t ment  of  

Just i ce,  whi ch moved f or  r econsi der at i on and caused t he cour t  t o 

c l ar i f y t he br acket ed sent ence f r om page 103 of  t he opi ni on.   

The cour t ' s  c l ar i f i cat i on st at ed t he f ol l owi ng:  

 The opi ni on r ef er s t o sec.  270. 58,  St at s.  [ ( 1965-
66) ] ,  as embodyi ng " t he l ong set t l ed l aw .  .  .  t hat  
publ i c of f i cer s or  empl oyees may be pr oceeded agai nst  
i n t hei r  of f i c i al  capaci t i es. "   On r ehear i ng,  i t  has 
been cal l ed t o our  at t ent i on t hat  t he quot ed por t i on 
of  t he st at ement  coul d be const r ued as a r ul e of  
l i abi l i t y .   I t  was not  so i nt ended;  and wer e i t  gi ven 
t hat  bl anket  i nt er pr et at i on,  i t  woul d be i ncor r ect .   
Sec[ t i on]  270. 58 [ ( 1965- 66) ]  i mposes an obl i gat i on on 
t he st at e or  muni ci pal i t y onl y i f  a j udgment  has been 
secur ed agai nst  t he of f i cer  or  empl oyee.   As st at ed i n 
t he opi ni on,  t he dut y of  t he def endant s her ei n was of  
a nondel egabl e,  mi ni st er i al  nat ur e.   These f act s,  i f  
pr oved on t r i al ,  woul d i mpose l i abi l i t y  not  on t he 
basi s of  sec.  270. 58,  but  r at her  on t he r at i onal e of  
Meyer  v.  Car man.  

I d.  at  105 ( emphasi s added) .  

¶73 The cour t  t ur ned t o Meyer  agai n i n Cor ds v.  Ehl y,  62 

Wi s.  2d 31,  214 N. W. 2d 432 ( 1974) .   I n t hi s case,  t hr ee young 

women f el l  i nt o a gor ge at  a st at e par k i n Sauk Count y.   I d.  at  

33.   The pl ai nt i f f s sued seven st at e empl oyees f or  negl i gence 
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" i n al l owi ng t he par k t o be open dur i ng hour s of  dar kness,  i n 

f ai l i ng t o guar d t he t r ai l s whi ch r un al ong t he ver y edge of  t he 

c l i f f s above t he gor ge,  and i n f ai l i ng t o gi ve any war ni ng of  

t he nat ur al l y hazar dous nat ur e of  t he t er r ai n. "   I d.   The 

supr eme cour t  r ej ect ed t he st at e' s cont ent i on t hat  t he empl oyees 

wer e i mmune f r om sui t :  

[ T] he def endant  empl oyees ar e sued as pr i vat e 
i ndi v i dual s f or  damages al l eged t o have r esul t ed f r om 
t hei r  negl i gent  conduct .   The al l eged conduct  occur r ed 
wi t hi n t he scope of  t hei r  empl oyment  by t he 
st at e .  .  .  .  

 .  .  .  .   

 The i ndi v i dual  st at e empl oyee def endant s i n t hi s 
case cont end t hat  sec.  270. 58,  St at s.  [ ( 1965- 66) ] ,  
aut omat i cal l y t r ansf or ms any sui t  agai nst  a st at e 
empl oyee i nt o a sui t  agai nst  t he st at e because t he 
st at e i s pot ent i al l y  l i abl e on t he j udgment .   However ,  
i f  sec.  270. 58 [ ( 1965- 66) ]  i s  r ead t o pr ovi de t hat  
sui t s i n t or t  agai nst  st at e empl oyees ar e t o be 
t r eat ed as sui t s i n t or t  agai nst  t he st at e,  and i f  t he 
l egi s l at ur e has not  by t hat  s t at ut e consent ed t o sui t s 
i n t or t  agai nst  t he st at e,  t hen no damage j udgment s 
coul d be obt ai ned i n sui t s agai nst  st at e empl oyees,  
and t he pr ovi s i on i n sec.  270. 58 [ ( 1965- 66) ]  f or  t he 
payment  of  such damages out  of  st at e f unds woul d be 
meani ngl ess.  

 Qui t e t he cont r ar y,  i t  i s  c l ear  t hat  i n enact i ng 
sec.  270. 58 [ ( 1965- 66) ] ,  St at s. ,  t he l egi s l at ur e 
cont empl at ed t hat  st at e empl oyees wer e subj ect  t o sui t  
i n t or t  under  t he l aw of  Wi sconsi n and wi shed 
gr at ui t ousl y t o shi el d t hem f r om monet ar y l oss i n such 
sui t s.  

 .  .  .  .   

 I n For set h v.  Sweet ,  t hi s cour t  sai d t hat  " [ n] o 
new exposur e t o subst ant i ve l i abi l i t y  was cont empl at ed 
by t hi s st at ut e. "   The most  r ecent  case t o di scuss 
sec.  270. 58 [ ( 1965- 66) ] ,  St at s. ,  was Char t  v.  
Dvor ak.  .  .  .   
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 .  .  .  .   

.  .  .   Any l i abi l i t y  of  st at e empl oyees i s gover ned by 
t he common l aw as adopt ed i n t hi s st at e by t he supr eme 
cour t .   I f  t he def endant s ar e l i abl e under  t he 
appl i cabl e doct r i nes,  t hen sec.  270. 58 [ ( 1965- 66) ]  
pr ovi des t hat  t he st at e wi l l  pay t he j udgment  i f  t he 
act i on or  i nact i on gi v i ng r i se t o t he l i abi l i t y  was 
done i n good f ai t h wi t hi n t he scope of  st at e 
empl oyment .   Sec[ t i on]  270. 58 [ ( 1965- 66)  does not  
become appl i cabl e unt i l  af t er  a j udgment  of  l i abi l i t y  
i s  ent er ed.  

 .  .  .  .   

 The def endant s cal l  t hi s cour t ' s at t ent i on t o t he 
case of  Meyer  v.  Car man.  .  .  .   

 The cases of  Meyer  v.  Car man and Char t  v.  Dvor ak 
ar e di st i ngui shabl e and not  cont r adi ct or y.   The Meyer  
[ c] ase,  conf i ned t o i t s f act s ,  concer ns t he absence of  
per sonal  l i abi l i t y  of  school  boar d member s,  wher e t hey 
ar e consi der ed t o be per f or mi ng di scr et i onar y dut i es.   
Char t  i nvol ves t he al l eged per f or mance of  mi ni st er i al ,  
nondi scr et i onar y dut i es.  

 .  .  .  .   

 The Meyer  [ c] ase r ei t er at es t he gener al  r ul e t hat  
" a publ i c of f i cer  who knowi ngl y or  negl i gent l y f ai l s 
t o do a mi ni st er i al  act  whi ch t he l aw r equi r es hi m t o 
do may be compel l ed t o r espond i n damages t o an 
i nj ur ed par t y. "   I n Char t  v .  Dvor ak t he cour t ,  
appl y i ng t he mi ni st er i al / di scr et i onar y di st i nct i on,  
hel d t hat  hi ghway commi ssi on engi neer s coul d not  be 
hel d l i abl e f or  t he deci s i on as t o whet her  or  not  t o 
l ocat e a t r af f i c  s i gn at  a par t i cul ar  pl ace,  but  t hat  
once t he deci s i on was made,  t he s i gns wer e t o be 
pl aced i n accor d wi t h st andar ds devel oped by t he 
hi ghway commi ssi on.   Ther ef or e,  t he act ual  pl acement  
of  t he s i gns was mi ni st er i al .   Thi s cour t  hel d t hat  a 
quest i on of  f act  was pr esent ed as t o whet her  t he s i gns 
i n quest i on had been pr oper l y pl aced.   The cour t  al so 
concl uded t hat  t he named def endant s had t he 
nondel egabl e dut y t o see t hat  t he s i gns wer e pr oper l y 
pl aced.  

 A di f f er ent  quest i on of  f act  i s  pr esent ed her e as 
t o whet her  t he al l eged negl i gence i s i n t he 
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per f or mance of  mi ni st er i al  dut i es by t he i ndi v i dual  
def endant s.   I t  cannot  be sai d on t he basi s of  t he 
compl ai nt  t hat  t he pl ai nt i f f s wi l l  be unabl e t o pr ove 
any set  of  f act s i n suppor t  of  t hei r  c l ai m whi ch woul d 
ent i t l e t hem t o r el i ef .  

Cor ds,  62 Wi s.  2d at  35- 41 ( emphasi s added)  ( f oot not es omi t t ed) .  

¶74 Thi s br i ngs us back t o Li st er ,  wher e t he cour t  s t at ed 

as f ol l ows:  

 The gener al  r ul e i s t hat  a publ i c of f i cer  i s not  
per sonal l y l i abl e t o one i nj ur ed as a r esul t  of  an act  
per f or med wi t hi n t he scope of  hi s of f i c i al  aut hor i t y 
and i n t he l i ne of  hi s of f i c i al  dut y.   The var i ous 
except i ons t o t hi s r ul e ar e det er mi ned by a j udi c i al  
bal anci ng of  t he need of  publ i c of f i cer s t o per f or m 
t hei r  f unct i ons f r eel y agai nst  t he r i ght  of  an 
aggr i eved par t y t o seek r edr ess.  

 The most  gener al l y r ecogni zed except i on t o t he 
r ul e of  i mmuni t y i s t hat  an of f i cer  i s l i abl e f or  
damages r esul t i ng f r om hi s negl i gent  per f or mance of  a 
pur el y mi ni st er i al  dut y.   A publ i c of f i cer ' s dut y i s 
mi ni st er i al  onl y  when i t  i s  absol ut e,  cer t ai n and 
i mper at i ve,  i nvol v i ng mer el y t he per f or mance of  a 
speci f i c  t ask when t he l aw i mposes,  pr escr i bes and 
def i nes t he t i me,  mode and occasi on f or  i t s 
per f or mance wi t h such cer t ai nt y t hat  not hi ng r emai ns 
f or  j udgment  or  di scr et i on.  

Li st er ,  72 Wi s.  2d at  300- 01 ( emphasi s added)  ( c i t at i ons 

omi t t ed) .  

 ¶75 Li st er  shi f t ed t he f ocus f r om l i abi l i t y  t o i mmuni t y,  

and i t  sever el y l i mi t ed t he except i on t o i mmuni t y by def i ni ng 

mi ni st er i al  dut y wi t h wor ds l i ke " absol ut e,  cer t ai n and 

i mper at i ve"  t hat  had been used many year s bef or e when 

gover nment al  i mmuni t y,  i ncl udi ng muni ci pal  i mmuni t y,  was st i l l  

i n f ul l  f or ce.   Thi s r i gi d,  i nf l exi bl e f or mul at i on was 

i nconsi st ent  wi t h cases l i ke Char t  and Cor ds.   Li st er  never  
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ment i oned Hol yt z.   None of  t he Li st er  j ust i ces had par t i c i pat ed 

i n t he Hol yt z deci s i on.  

 ¶76 I n 1977,  i n Li f er  v.  Raymond,  80 Wi s.  2d 503,  259 

N. W. 2d 537 ( 1977) ,  t he supr eme cour t  r ewr ot e hi st or y as i t  

f i r med up t he ef f ect i ve r est or at i on of  gover nment al  i mmuni t y.   

Rebut t i ng an acci dent  v i ct i m' s exagger at ed ar gument  t hat  under  

Hol yt z t her e shoul d be no di st i nct i on bet ween t he l i abi l i t y  of  a 

st at e empl oyee and t he l i abi l i t y  of  a pr i vat e c i t i zen,  t he cour t  

st at ed as f ol l ows:  

That  i s not  what  Hol yt z says or  means.   Hol yt z deal t  
wi t h t he doct r i ne of  sover ei gn i mmuni t y i n an act i on 
agai nst  a gover nment al  body,  not  a publ i c of f i cer .  

 .  .  .  .   

 Al t hough t he pl ai nt i f f  cont ends t hat  t he 
def endant  i s i mmune f r om sui t  onl y f or  act s whi ch ar e 
l egi s l at i ve,  j udi c i al ,  quasi - l egi s l at i ve or  quasi -
j udi c i al ,  we base our  cont r ar y concl usi on on t he 
pr i nci pl es of  of f i c i al  i mmuni t y set  out  i n Li st er  t hat  
t he def endant  i s not  l i abl e f or  hi s di scr et i onar y 
act s.   To so hol d i s not  t o i mpl y t hat  t he t est  f or  
t he i mmuni t y of  a st at e of f i cer  set  out  i n Li st er  i s 
di f f er ent  f r om t he t est  f or  t he i mmuni t y of  a 
muni ci pal  of f i cer  under  sec.  895. 43( 3) ,  St at s.   A 
quasi - l egi s l at i ve act  i nvol ves t he exer ci se of  
di scr et i on or  j udgment  i n det er mi ni ng t he pol i cy  t o be 
car r i ed out  or  t he r ul e t o be f ol l owed.   A quasi -
j udi c i al  act  i nvol ves t he exer ci se of  di scr et i on and 
j udgment  i n t he appl i cat i on of  a r ul e t o speci f i c  
f act s.   Act s t hat  ar e " l egi s l at i ve,  quasi - l egi s l at i ve,  
j udi c i al  or  quasi - j udi c i al  f unct i ons, "  ar e,  by 
def i ni t i on,  nonmi ni st er i al  act s.   As appl i ed,  t he 
t er ms " quasi - j udi c i al  or  quasi - l egi s l at i ve"  and 
" di scr et i onar y"  ar e synonymous .  .  .  .  

Li f er ,  80 Wi s.  2d at  510- 12 ( c i t at i ons omi t t ed) .  

¶77 Thi s pr onouncement ,  unsuppor t ed by aut hor i t y,  changed 

t he cour se of  Wi sconsi n t or t  l aw.   For ,  as Pr of essor  Pr osser  
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not ed i n hi s t r eat i se,  " I t  woul d be di f f i cul t  t o concei ve of  any  

of f i c i al  act ,  no mat t er  how di r ect l y mi ni st er i al ,  t hat  di d not  

admi t  of  some di scr et i on i n t he manner  of  i t s  per f or mance,  even 

i f  i t  i nvol ved onl y t he dr i v i ng of  a nai l . "   Pr osser ,  supr a,  at  

1017 ( quot i ng Ham v.  Los Angel es Count y,  189 P.  462,  468 ( Cal .  

App.  1920) ) .  

¶78 Li st er ,  Li f er ,  and Ki mps have become t he hal l mar k 

deci s i ons t hat  def i ne t he mi l i t ant l y unpr ogr essi ve st at e of  

Wi sconsi n l aw.   So f ar  as gover nment  r esponsi bi l i t y  f or  t or t s i s 

concer ned,  i mmuni t y has become t he r ul e and l i abi l i t y  has become 

t he r ar e except i on.   Just i ce has been conf i ned t o a cr awl  space 

t oo nar r ow f or  most  t or t  v i ct i ms t o f i t .  

VI  

¶79 I n t he case at  hand,  t he cour t  of  appeal s was f or ced 

t o deal  wi t h t hese deci s i ons.   Umansky v.  ABC I ns.  Co. ,  2008 WI  

App 101,  313 Wi s.  2d 445,  756 N. W. 2d 601.   The opi ni on of  Judge 

Ver ger ont  i s schol ar l y,  wel l - r easoned,  and hi ghl y per suasi ve.   

For t unat el y,  i t  i s  bei ng adopt ed by t he maj or i t y i n an excel l ent  

opi ni on by Just i ce Cr ooks.   Sooner  or  l at er  t hi s cour t  wi l l  

r eal i ze t hat  account abi l i t y  i s  t he pr i ce of  j ust i ce.  

¶80 For  t he r easons st at ed,  I  r espect f ul l y concur .  

¶81 I  am aut hor i zed t o st at e t hat  JUSTI CE N.  PATRI CK 

CROOKS j oi ns t hi s concur r ence.  

 

 



No.   2007AP385. akz 

 

1 
 

¶82 ANNETTE KI NGSLAND ZI EGLER,  J.  (dissenting).  The i ssue 

bef or e t he cour t  i s  whet her  Bar r y Fox,  an i ndi v i dual  empl oyee of  

t he st at e of  Wi sconsi n,  i s  i mmune f r om l i abi l i t y  f or  an acci dent  

t o an ABC,  I nc.  empl oyee who was wor ki ng at  Camp Randal l  

St adi um.   I  must  di ssent  f r om t he maj or i t y opi ni on because t he 

maj or i t y i gnor es t he pl ai n l anguage of  t he Wi sconsi n st at ut es 

and admi ni st r at i ve code and i nst ead i mpr oper l y r el i es on OSHA 

pr ovi s i ons t o cr eat e a mi ni st er i al  dut y wher e none exi st s.    

¶83 As a r esul t  of  t he maj or i t y  deci s i on,  a wi ndf al l  

r ecover y i s pot ent i al l y  cr eat ed f or  any non- st at e empl oyee who 

can obt ai n bot h wor ker ' s compensat i on and a r ecover y agai nst  t he 

st at e empl oyee,  whi l e an i nj ur ed st at e empl oyee under  t he same 

ci r cumst ances woul d be l i mi t ed t o a wor ker ' s compensat i on 

r ecover y.   The maj or i t y opi ni on al so opens t he door  t o al l ow any  

i nj ur ed f r equent er  r ecover y agai nst  t he st at e or  a st at e 

empl oyee.   Unt i l  t oday,  t he st at e was t r eat ed by t he l egi s l at ur e 

di f f er ent l y t han a pr i vat e empl oyer  i n or der  t o pr ot ect  t he 

publ i c f i sc.   Accor di ngl y,  I  r espect f ul l y di ssent .  

I .  MI NI STERI AL DUTY I MPOSED BY LAW 

¶84 " Under  t he gener al  r ul e as appl i ed i n Wi sconsi n,  st at e 

of f i cer s and empl oyees ar e i mmune f r om per sonal  l i abi l i t y  f or  

i nj ur i es r esul t i ng f r om act s per f or med wi t hi n t he scope of  t hei r  

of f i c i al  dut i es. "   Ki mps v.  Hi l l ,  200 Wi s.  2d 1,  10,  546 N. W. 2d 

151 ( 1996)  ( c i t i ng Li st er  v.  Bd.  of  Regent s,  72 Wi s.  2d 282,  

300,  240 N. W. 2d 610 ( 1976) ) .   For  publ i c of f i cer s,  i mmuni t y i s 

t he r ul e and l i abi l i t y  i s  t he except i on,  unl i ke muni ci pal i t i es,  

wher e l i abi l i t y  i s  t he r ul e and i mmuni t y i s t he except i on.   Lodl  
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v.  Pr ogr essi ve N.  I ns.  Co. ,  2002 WI  71,  ¶22,  253 Wi s.  2d 323,  

646 N. W. 2d 314.   I mmuni t y f or  publ i c of f i cer s and empl oyees of  

t he st at e " i s based l ar gel y upon publ i c pol i cy consi der at i ons 

t hat  spr i ng f r om t he i nt er est  i n pr ot ect i ng t he publ i c pur se and 

a pr ef er ence f or  pol i t i cal  r at her  t han j udi c i al  r edr ess f or  t he 

act i ons of  publ i c of f i cer s. "   I d. ,  ¶23 ( set t i ng f or t h a number  

of  pol i cy consi der at i ons) .  

¶85 Thi s doct r i ne of  i mmuni t y,  however ,  i s  not  wi t hout  

except i ons.   I d. ,  ¶24.   Ther e i s no i mmuni t y agai nst  l i abi l i t y  

associ at ed wi t h:  " 1)  t he per f or mance of  mi ni st er i al  dut i es 

i mposed by l aw;  2)  known and compel l i ng danger s t hat  gi ve r i se 

t o mi ni st er i al  dut i es on t he par t  of  publ i c of f i cer s or  

empl oyees;  3)  act s i nvol v i ng medi cal  di scr et i on;  and 4)  act s  

t hat  ar e mal i c i ous,  wi l l f ul ,  and i nt ent i onal . "   I d.    

¶86 " The mi ni st er i al  dut y except i on i s not  so much an 

except i on as a r ecogni t i on t hat  i mmuni t y l aw di st i ngui shes 

bet ween di scr et i onar y and mi ni st er i al  act s,  i mmuni zi ng t he 

per f or mance of  t he f or mer  but  not  t he l at t er . "  I d. ,  ¶25.  " A 

mi ni st er i al  dut y i s one t hat  ' i s  absol ut e,  cer t ai n and 

i mper at i ve,  i nvol v i ng mer el y t he per f or mance of  a speci f i c  t ask 

when t he l aw i mposes,  pr escr i bes and def i nes t he t i me,  mode and 

occasi on f or  i t s per f or mance wi t h such cer t ai nt y t hat  not hi ng 

r emai ns f or  j udgment  or  di scr et i on. ' "   I d.  ( c i t i ng Li st er ,  72 

Wi s.  2d at  301) .  

¶87 To assi st  i n det er mi ni ng whet her  an act  i s  

di scr et i onar y or  mi ni st er i al ,  t hi s cour t  has t r adi t i onal l y 

exami ned such t hi ngs as a st at ut e,  t he admi ni st r at i ve code,  or  
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ot her  mat er i al s t hat  ar e uni que t o a speci f i c  case,  such as j ob 

descr i pt i ons or  pol i cy manual s.    

¶88 For  exampl e,  i n Li st er ,  t he cour t  was asked t o deci de 

i f  t he r egi st r ar ' s c l assi f i cat i on of  st udent s f or  t ui t i on 

pur poses was mi ni st er i al  i n nat ur e.   I d.  at  300.   The pl ai nt i f f s 

ar gued t hat  when t he r egi st r ar  det er mi nes a st udent ' s r esi dency 

st at us,  whi ch coul d ent i t l e t he st udent  t o l ower  t ui t i on cost s,  

t he det er mi nat i on was mi ni st er i al .   I d.   The r el evant  st at ut e 

pr ovi ded i n par t ,   

( 1) ( a)  Any adul t  st udent  who has been a bona f i de 
r esi dent  of  t he st at e f or  one year  next  pr ecedi ng t he 
begi nni ng of  any semest er  f or  whi ch such st udent  
r egi st er s at  t he uni ver si t y .  .  .  shal l  whi l e he 
cont i nues a r es i dent  of  t he s t at e be ent i t l ed t o 
exempt i on f r om nonr esi dent  t ui t i on .  .  .  .    

.  .  .  .   

( 3)  I n det er mi ni ng bona f i de r esi dence,  f i l i ng of  
st at e i ncome t ax r et ur ns i n Wi sconsi n,  el i gi bi l i t y  f or  
vot i ng i n t hi s st at e,  mot or  vehi c l e r egi st r at i on i n 
Wi sconsi n,  and empl oyment  i n Wi sconsi n shal l  be 
consi der ed.  .  .  .  

Wi s.  St at .  § 36. 16 ( 1969- 70) .  

¶89 The cour t  concl uded t hat  " [ t ] he st at ut e di d not  

pr escr i be t he c l assi f i cat i on pr ocess wi t h such cer t ai nt y t hat  

not hi ng r emai ned f or  t he admi ni st r at i ve of f i cer ' s j udgment  and 

di scr et i on. "   Li st er ,  72 Wi s.  2d at  301.   The cour t  st at ed t hat  

" [ i ] t  must  be conceded t hat  an of f i cer  char ged wi t h t he 

admi ni st r at i on and appl i cat i on of  t he st andar ds set  f or t h i n 

[ §]  36. 16 [ ]  coul d make mi st akes i n j udgment  whi ch woul d r esul t  

i n an er r oneous cl assi f i cat i on. "   I d.  at  302.   As a r esul t ,  t he 

cour t  concl uded t hat  " t he pol i cy consi der at i ons under l y i ng t he 
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i mmuni t y pr i nci pl e r equi r e t hat  t he of f i cer  be f r ee f r om t he 

t hr eat  of  per sonal  l i abi l i t y  f or  damages r esul t i ng f r om mi st akes 

of  j udgment . "   I d.  

¶90 I n Ki mps,  t he pl ai nt i f f  was i nj ur ed at  t he Uni ver si t y 

of  Wi sconsi n- St evens Poi nt  whi l e movi ng a " vol l eybal l  st andar d. "   

Ki mps,  200 Wi s.  2d at  6.   As she was movi ng t he " st andar d, "  " t he 

met al  base separ at ed f r om t he pol e and f el l  ont o her  f oot . "   I d.   

The pl ai nt i f f  asser t ed t hat  t he saf et y di r ect or  was l i abl e 

because he br eached a mi ni st er i al  dut y set  f or t h i n t he saf et y 

di r ect or ' s j ob descr i pt i on.   I d.  at  14.   The j ob descr i pt i on 

pr ovi ded i n r el evant  par t :  " I nvest i gat e al l  i nci dent s and t ake 

act i on t o cor r ect  t he condi t i on or  pr ocedur e t hat  caused t he 

acci dent . "   I d.   The pl ai nt i f f  ar gued t hat  because a mai nt enance 

wor ker  was si mi l ar l y i nj ur ed t wo year s ear l i er ,  t he saf et y  

di r ect or  shoul d have per sonal l y t i ght ened t he set  scr ews or  

di r ect ed someone t o t i ght en t he set  scr ews i n or der  t o pr event  

anot her  acci dent .   I d.   The cour t  concl uded t hat  t he saf et y 

di r ect or ' s j ob descr i pt i on di d not  cr eat e a mi ni st er i al  dut y 

because t he " ' t i me,  mode and occasi on'  f or  per f or mi ng an 

i nvest i gat i on of  t he mai nt enance wor ker ' s acci dent  and 

det er mi nat i on of  t he appr opr i at e cor r ect i ve act i on t o be t aken 

r emai ned t ot al l y wi t hi n [ t he saf et y di r ect or ' s]  j udgment  and 

di scr et i on. "   I d.  at  15.  

¶91 I n Lodl ,  t he pl ai nt i f f  asser t ed t hat  t he pol i ce 

of f i cer  had a mi ni st er i al  dut y t o manual l y cont r ol  t r af f i c  at  an 

i nt er sect i on wher e t r af f i c  cont r ol  l i ght s wer e no l onger  

wor ki ng.   Lodl ,  253 Wi s.  2d 323,  ¶¶6- 8,  27.   Thi s cour t  
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concl uded t hat  t he appl i cabl e st at ut e and t he pol i ce 

depar t ment ' s pol i cy di d not  conf er  a mi ni st er i al  dut y on t he 

pol i ce of f i cer  t o manual l y di r ect  t r af f i c .   I d. ,  ¶¶27- 28.   The 

st at ut e at  i ssue di d not  di r ect  t he of f i cer  t o per f or m manual  

t r af f i c  cont r ol  i n any speci f i c  s i t uat i on,  and t he pol i cy 

descr i bed manual  t r af f i c  cont r ol  pr ocedur es onl y i f  t he of f i cer  

deci ded t o manual l y cont r ol  t r af f i c .   I d.   Nei t her  t he st at ut e 

nor  t he pol i cy el i mi nat ed t he of f i cer ' s di scr et i on as t o when or  

wher e t o under t ake manual  t r af f i c  cont r ol .   I d. ,  ¶¶28- 31.  

¶92 I n Nof f ke v.  Bakke,  a pl ai nt i f f  asser t ed t hat  

cheer l eadi ng spi r i t  r ul es est abl i shed a mi ni st er i al  dut y t hat  

r equi r ed t he coach t o pr ovi de a spot t er  and mat s f or  a 

cheer l eadi ng st unt .   2009 WI  10,  ¶45,  315 Wi s.  2d 350,  760 

N. W. 2d 156.   We concl uded t hat  t he spi r i t  r ul es wer e mor e 

appr opr i at el y char act er i zed as " gui del i nes"  and di d not  i ncl ude 

mandat or y l anguage di ct at i ng a speci f i c  act i on.   I d. ,  ¶45- 47.   

For  exampl e,  t he spi r i t  r ul es pr ovi ded i n par t  t hat  " [ a] l l  

spi r i t  act i v i t i es shoul d be hel d i n a l ocat i on sui t abl e f or  

spi r i t  act i v i t i es wi t h t he use of  mat s,  f r ee of  obst r uct i ons,  

and away f r om excessi ve noi se or  di st r act i ons. "   I d. ,  ¶46.   As a 

r esul t ,  we det er mi ned t hat  t he spi r i t  r ul es di d not  set  f or t h a 

mi ni st er i al  dut y,  but  r at her ,  t hey pr ovi ded t he cheer l eadi ng 

coach wi t h s i gni f i cant  di scr et i on.   I d. ,  ¶51.  

¶93 I n t he case at  hand,  t he maj or i t y concl udes t hat  a 

mi ni st er i al  dut y i mposed by l aw pr ecl udes i mmuni t y i n t hi s case.   

I ,  however ,  di sagr ee t hat  Fox has a mi ni st er i al  dut y i mposed by 

l aw under  t he f act s of  t hi s case.   The Umanskys and t he maj or i t y 
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f ocus t hei r  at t ent i on on t he f eder al  OSHA r egul at i ons t hat  have 

been i ncor por at ed i nt o t he Wi sconsi n Admi ni st r at i ve Code.   They 

ar gue t hat  Fox i ndi v i dual l y had a mi ni st er i al  dut y t o ensur e 

t hat  t he pl at f or m' s f r ont  s i de had a r ai l i ng.   A pr oper  

anal ysi s,  however ,  begi ns wi t h a pl ai n r eadi ng of  Wi s.  St at .  

§ 101. 055 and t hen t he Wi sconsi n Admi ni st r at i ve Code,  r at her  

t han begi nni ng wi t h t he l anguage of  t he f eder al  r egul at i ons.    

A.  Wi sconsi n st at ut es and admi ni st r at i ve code     

¶94 I n or der  t o det er mi ne i f  Fox had a mi ni st er i al  dut y i n 

t he case at  hand,  i t  i s  necessar y t o r evi ew t he Wi sconsi n 

st at ut es as wel l  as t he admi ni st r at i ve code,  whi ch has 

i ncor por at ed by r ef er ence a por t i on of  t he f eder al  r egul at i ons.    

¶95 " [ T] he pur pose of  st at ut or y i nt er pr et at i on i s t o 

det er mi ne what  t he st at ut e means so t hat  i t  may be gi ven i t s 

f ul l ,  pr oper ,  and i nt ended ef f ect . "   St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶44,  271 Wi s.  2d 633,  

681 N. W. 2d 110.   Thi s cour t  begi ns st at ut or y i nt er pr et at i on wi t h 

t he l anguage of  t he st at ut e.   I d. ,  ¶45.   I f  t he meani ng of  t he 

st at ut e i s pl ai n,  we or di nar i l y  st op t he i nqui r y and gi ve t he 

l anguage i t s " common,  or di nar y,  and accept ed meani ng,  except  

t hat  t echni cal  or  speci al l y- def i ned wor ds or  phr ases ar e gi ven 

t hei r  t echni cal  or  speci al  def i ni t i onal  meani ng. "   I d.  

¶96 Cont ext  and st r uct ur e of  a st at ut e ar e i mpor t ant  t o 

t he meani ng of  t he st at ut e.   I d. ,  ¶46.   " Ther ef or e,  st at ut or y 

l anguage i s i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  

i n i sol at i on but  as par t  of  a whol e;  i n r el at i on t o t he l anguage 

of  sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 
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avoi d absur d or  unr easonabl e r esul t s. "   I d.   Mor eover ,  t he 

" [ s] t at ut or y l anguage i s r ead wher e possi bl e t o gi ve r easonabl e 

ef f ect  t o ever y wor d,  i n or der  t o avoi d sur pl usage. "   I d.   " A 

st at ut e' s pur pose or  scope may be r eadi l y appar ent  f r om i t s 

pl ai n l anguage or  i t s r el at i onshi p t o sur r oundi ng or  c l osel y-

r el at ed st at ut es——t hat  i s,  f r om i t s cont ext  or  t he st r uct ur e of  

t he st at ut e as a coher ent  whol e. "   I d. ,  ¶49.   " ' I f  t hi s pr ocess 

of  anal ysi s y i el ds a pl ai n,  c l ear  st at ut or y meani ng,  t hen t her e 

i s no ambi gui t y,  and t he st at ut e i s appl i ed accor di ng t o t hi s 

ascer t ai nment  of  i t s  meani ng. ' "  I d. ,  ¶46 ( c i t at i on omi t t ed) .   I f  

st at ut or y l anguage i s unambi guous,  we do not  need t o consul t  

ext r i nsi c sour ces of  i nt er pr et at i on.   I d.  

¶97 Wi sconsi n St at .  § 101. 055 ( 2001- 02) 1 pr ovi des i n 

r el evant  par t :   

( 1)  I NTENT.  I t  i s  t he i nt ent  of  t hi s sect i on t o 
gi ve empl oyees of  t he st at e,  of  any agency and of  any 
pol i t i cal  subdi v i s i on of  t hi s st at e r i ght s and 
pr ot ect i ons r el at i ng t o occupat i onal  saf et y and heal t h 
equi val ent  t o t hose gr ant ed t o empl oyees i n t he 
pr i vat e sect or  under  t he occupat i onal  saf et y and 
heal t h act  of  1970 ( 5 USC 5108,  5314,  5315 and 7902;  
15 USC 633 and 636;  18 USC 1114;  29 USC 553 and 651 t o 
678;  42 USC 3142- 1 and 49 USC 1421) .  

.  .  .  .   

( 3)  STANDARDS.  ( a)   The depar t ment  shal l  adopt ,  
by admi ni st r at i ve r ul e,  st andar ds t o pr ot ect  t he 
saf et y and heal t h of  publ i c empl oyees.  The st andar ds 
shal l  pr ovi de pr ot ect i on at  l east  equal  t o t hat  
pr ovi ded t o pr i vat e sect or  empl oyees under  st andar ds 
pr omul gat ed by t he f eder al  occupat i onal  saf et y and 
heal t h admi ni st r at i on .  .  .  .  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2001- 02 ver si on unl ess ot her wi se i ndi cat ed.  
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¶98 Pur suant  t o Wi s.  St at .  § 101. 055,  t he Wi sconsi n 

Admi ni st r at i ve Code,  Ch.  Comm 32,  Publ i c Empl oyee Saf et y and 

Heal t h,  pr ovi des i n r el evant  par t :  

Comm 32. 001 Pur pose.  Thi s chapt er  est abl i shes 
mi ni mum occupat i onal  saf et y and heal t h st andar ds f or  
publ i c empl oyees.  

Comm 32. 002 Scope.  The pr ovi s i ons of  t hi s chapt er  
appl y t o al l  pl aces of  empl oyment  and publ i c bui l di ngs 
of  a publ i c empl oyer .  

.  .  .  .   

Comm 32. 01 Def i ni t i ons.  .  .  .   

.  .  .  .   

( 5)  " Publ i c empl oyee"  or  " empl oyee" ,  as def i ned 
i n s.  101. 055( 2) ( b) ,  St at s. ,  means any empl oyee of  t he 
st at e,  of  any st at e agency or  of  any pol i t i cal  
subdi v i s i on of  t he st at e.  

.  .  .  .   

Comm 32. 15 OSHA Saf et y and heal t h st andar ds.   
Except  as pr ovi ded i n s.  Comm 32. 16 and subch.  I V,  al l  
pl aces of  empl oyment  and publ i c bui l di ngs of  a publ i c 
empl oyer  shal l  compl y wi t h t he f eder al  Occupat i onal  
Saf et y and Heal t h Admi ni st r at i on ( OSHA)  r equi r ement s 
adopt ed under  s.  Comm 32. 50.  

¶99 Wi sconsi n Admi n.  Code § Comm 32. 50 i ncor por at es by 

r ef er ence 29 C. F. R.  Par t  1910,  whi ch pr ovi des i n r el evant  par t  

at  29 C. F. R.  § 1910. 23( c) ( 1) :  

Ever y open- si ded f l oor  or  pl at f or m 4 f eet  or  mor e 
above adj acent  f l oor  or  gr ound l evel  shal l  be guar ded 
by a st andar d r ai l i ng ( or  t he equi val ent  as speci f i ed 
i n par agr aph ( e) ( 3)  of  t hi s sect i on)  on al l  open si des 
except  wher e t her e i s ent r ance t o a r amp,  st ai r way,  or  
f i xed l adder .  .  .  .  

¶100  When r eadi ng t he t ext  of  t he r el evant  Wi sconsi n 

st at ut e and admi ni st r at i ve code pr ovi s i on,  i t  becomes cl ear  t hat  
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Fox di d not  have a mi ni st er i al  dut y t o i nst al l  a r ai l i ng i n t hi s 

case f or  t he f ol l owi ng f our  r easons.  

¶101 Fi r st ,  bot h Wi s.  St at .  § 101. 055 and Wi s.  Admi n.  Code 

§ Comm 32. 001 pl ai nl y st at e t hat  t he st andar ds adopt ed pur suant  

t o t hese pr ovi s i ons ar e meant  t o pr ot ect  t he saf et y and heal t h 

of  publ i c empl oyees.   " Publ i c empl oyee or  empl oyee"  " means any 

empl oyee of  t he st at e,  or  any st at e agency or  of  any pol i t i cal  

subdi v i s i on of  t he st at e. "   Wi s.  Admi n.  Code § Comm 32. 01( 5) .   

Thus,  t o t he ext ent  t hat  a mi ni st er i al  dut y may ar i se out  of  

t hese pr ovi s i ons,  t hat  mi ni st er i al  dut y i s owed t o publ i c 

empl oyees.   Umansky,  however ,  was a pr i vat e empl oyee of  ABC,  

I nc.   Because t he r el evant  pr ovi s i ons addr ess onl y a dut y t o 

publ i c empl oyees,  any act i on Fox coul d have t aken t hat  woul d 

have benef i t t ed Umansky was di scr et i onar y r at her  t han 

mi ni st er i al .  

¶102 Second,  t he l egi s l at ur e' s deci s i on t o r ef er ence publ i c 

empl oyees onl y and t hus l i mi t  t he pr ovi s i on' s appl i cabi l i t y  must  

be r espect ed because t he pr ovi s i ons coul d have been dr af t ed mor e 

br oadl y.   See C.  Coakl ey Rel ocat i on Sys. ,  I nc.  v.  Ci t y of  

Mi l waukee,  2008 WI  68,  ¶24 n. 10,  310 Wi s.  2d 456,  750 N. W. 2d 900 

( st at i ng t hat  cour t s must  pr esume t hat  t he l egi sl at ur e says what  

i t  means i n a st at ut e;  t he l egi s l at ur e' s omi ssi ons must  be 

r espect ed;  and i t  i s  gener al l y not  accept abl e f or  cour t s t o 

i nser t  wor ds i nt o t he st at ut e) .   I f  t he l egi s l at ur e meant  f or  

t hi s st at ut e t o appl y t o mor e t han j ust  publ i c empl oyees,  i t  

coul d have i ncl uded ot her  ver bi age,  such as t he wor d 

" f r equent er s. "   For  exampl e,  Wi s.  St at .  § 101. 11( 1) ,  Empl oyer ' s  
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dut y t o f ur ni sh saf e empl oyment  and pl ace,  pr ovi des t hat  

" [ e] ver y empl oyer  shal l  f ur ni sh empl oyment  whi ch shal l  be saf e 

f or  t he empl oyees t her ei n and shal l  f ur ni sh a pl ace of  

empl oyment  whi ch shal l  be saf e f or  empl oyees t her ei n and f or  

f r equent er s t her eof  and shal l  f ur ni sh and use saf et y devi ces and 

saf eguar ds .  .  .  . "  ( Emphasi s added. )   I n cont r ast ,  t he 

l egi s l at ur e used no such l anguage t o expand cover age beyond 

publ i c empl oyees i n t he pr ovi s i ons now at  i ssue.   The maj or i t y 

opi ni on t oday,  however ,  makes t he st at e a deep pocket  f or  any 

f r equent er  of  a st at e bui l di ng despi t e t he f act  t hat  t he t er m 

" f r equent er "  i s  absent  f r om t he r el evant  st at ut es and codes.  

¶103 Thi r d,  unl i ke i n Li st er ,  Ki mps,  Lodl ,  and Nof f ke wher e 

t he cont r ol l i ng document s cont ai ned no r est r i ct i ons as t o whom a 

mi ni st er i al  dut y coul d be owed,  t he st at ut e and code i n t hi s 

case do cont ai n a r est r i ct i on as t o whom a mi ni st er i al  dut y may 

be owed——a publ i c empl oyee.   We must  r espect  t he l egi s l at ur e' s 

deci s i on.   When t he l egi s l at ur e enact ed pr ot ect i ve pr ovi s i ons,  

i t  l i mi t ed t hat  pr ot ect i on t o publ i c empl oyees.   Thi s,  however ,  

does not  pr ovi de a publ i c empl oyee wi t h mor e pr ot ect i on t han a 

pr i vat e empl oyee because 29 C. F. R.  §§ 1910. 2 and 1910. 23 on 

t hei r  f ace pr ot ect  pr i vat e empl oyees.   Ther ef or e,  pr i vat e 

empl oyees ar e not  wi t hout  pr ot ect i on;  t hey ar e pr ot ect ed by t he 

OSHA pr ovi s i ons and t he dut y t hat  t hei r  empl oyer  owes t hem.  

¶104 Four t h,  t he f or egoi ng i nt er pr et at i on i s consi st ent  

wi t h t he pr i nci pl e t hat  an admi ni st r at i ve r ul e may not  be r ead 

so as t o pr ovi de pr ot ect i on br oader  t han t hat  cont empl at ed by 

i t s aut hor i z i ng st at ut e.   Josam Mf g.  Co.  v.  St at e Bd.  of  Heal t h,  
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26 Wi s.  2d 587,  600- 01,  133 N. W. 2d 301 ( 1965) .   The aut hor i z i ng 

st at ut e,  Wi s.  St at .  § 101. 055,  c l ear l y set s  f or t h t hat  t he 

pr ot ect i ons bel ong speci f i cal l y t o publ i c empl oyees.   I f  we 

concl ude t hat  t he pr ovi s i ons at  i ssue her e coul d est abl i sh t hat  

Fox had a mi ni st er i al  dut y t o Umansky,  we woul d be r eadi ng t he 

pr ovi s i ons wel l  beyond t he st at ed pur pose of  pr ot ect i ng publ i c  

empl oyees.  

¶105 Whi l e I  concl ude t her e i s no mi ni st er i al  dut y i n t hi s 

case,  I  f ur t her  not e t hat  t he maj or i t y does not  compl et el y 

addr ess Fox' s ar gument  wi t h r egar d t o whet her  publ i c empl oyees 

wor ked on t he pl at f or m i n quest i on.   Maj or i t y op. ,  ¶22 & n. 16.   

Though i t  i s  t r ue t hat  Fox ar gues t hat  Umansky needed t o pr ove 

t hat  a publ i c empl oyee was wor ki ng on t he pl at f or m at  t he t i me 

Umansky f el l ,  an ar gument  whi ch t he maj or i t y does addr ess,  i d. ,  

Fox ar gues i n t he al t er nat i ve t hat  i t  was at  l east  necessar y t o 

show t hat  publ i c empl oyees i n t he cour se of  t hei r  empl oyment  had 

wor ked on t he pl at f or m i n quest i on at  some poi nt  i n t i me.   I f  no 

publ i c empl oyees ever  wor ked on t he pl at f or m,  t hen i t  woul d not  

have been a r egul at ed " pl at f or m"  under  29 C. F. R.  § 1910. 21( a) ( 4)  

f r om t he st at e' s per spect i ve,  and Fox coul d have been under  no 

obl i gat i on t o have a r ai l i ng i n pl ace.   The cour t  of  appeal s 

di scussed t hi s ar gument  as f ol l ows,  and expr essl y l ef t  t he 

quest i on open on r emand f or  Fox t o pr esent  evi dence:  

Fox asser t s t hat  t he r egul at i on di d not  appl y because 
t her e i s no evi dence t hi s pl at f or m was ever  used by a 
publ i c empl oyee as a wor kspace.  .  .  .   Fox poi nt s out  
t hat  t he def i ni t i on of  " pl at f or m"  i n 29 C. F. R.  
§ 1910. 21( a) ( 4)  i s " A wor ki ng space f or  per sons,  
el evat ed above t he sur r oundi ng f l oor  or  gr ound;  such 
as a bal cony or  pl at f or m f or  t he oper at i on of  
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machi ner y and equi pment . "   As we under st and Fox' s 
posi t i on,  because t he pur pose of  Wi s.  Admi n.  Code ch.  
Comm 32 i s t o est abl i sh " mi ni mum occupat i onal  saf et y 
and heal t h st andar ds f or  publ i c empl oyes, "  Wi s.  Admi n.  
Code § Comm 32. 001 ( Mar .  1999) ,  29 C. F. R.  
§ 1910. 23( c) ( 1)  does not  appl y t o t he pl at f or m f r om 
whi ch Umansky f el l  unl ess i t  was t he wor k space of  a 
publ i c empl oyee.   Appar ent l y  i n Fox' s v i ew,  ABC I nc.  
( and per haps ot her  commer ci al  st at i ons as wel l )  was 
r esponsi bl e f or  compl yi ng wi t h t he f eder al  r egul at i on 
r egar di ng t hi s par t i cul ar  pl at f or m and t he Uni ver si t y 
had no obl i gat i on t o do so under  Wi s.  Admi n.  Code ch.  
Comm 32.  .  .  .   

.  .  .  [ T] he f act ual  r ecor d i s not  f ul l y  devel oped,  as 
i t  l i kel y woul d have been had Fox r ai sed t hi s ar gument  
i n t he c i r cui t  cour t .   That  i s,  whi l e t he evi dence at  
pr esent  i ndi cat es no st at e empl oyees used t hi s 
pl at f or m,  we do not  know what  t he evi dence woul d show 
had t her e been f ur t her  expl or at i on of  t he use of  t he 
pl at f or m.  .  .  .   

 Al t hough we appl y t he wai ver  r ul e on t hi s appeal ,  
not hi ng i n our  opi ni on pr event s t he c i r cui t  cour t  f r om 
per mi t t i ng Fox t o r ai se t hi s ar gument  on r emand t o t he 
c i r cui t  cour t .   So as not  t o suggest  we ar e r esol v i ng 
t hi s i ssue on t hi s appeal ,  we phr ase our  r ul i ngs i n 
t he f ol l owi ng par agr aph wi t h i t al i c i zed caveat s.  

 Based on t he undi sput ed f act s and t he devel oped 
ar gument s pr esent ed t o us,  we concl ude:  ( 1)  Fox was 
r esponsi bl e f or  compl i ance wi t h st at e and f eder al  
saf et y r egul at i ons and t hi s j ob r esponsi bi l i t y  i s  
suf f i c i ent  t o i mpose on hi m t he dut y t o compl y wi t h 29 
C. F. R.  § 1910. 23( c) ( 1)  i nsof ar  as t he r egul at i on 
appl i es t o hi s empl oyer . ( 2)  Gi ven t he hei ght  and 
st r uct ur e of  t he pl at f or m ( i ncl udi ng t he upper  and 
l ower  pl at f or ms)  and at  l east  one open si de,  Fox had a 
mi ni st er i al  dut y t o have a st andar d r ai l i ng or  an 
al t er nat i ve as speci f i ed i n 29 C. F. R.  § 1910. 23( c) ( 1)  
on t he open si de or  s i des of  t he upper  pl at f or m,  i f  
Fox' s empl oyer  was r equi r ed by st at e l aw t o compl y 
wi t h t hi s r egul at i on as t o t hi s pl at f or m. 

Umansky v.  ABC I ns.  Co. ,  2008 WI  App 101,  ¶¶63- 66,  313 Wi s.  2d 

445,  756 N. W. 2d 601 ( f oot not es omi t t ed;  emphasi s i n or i gi nal ) .   

The maj or i t y makes shor t  shr i f t  of  t hi s ar gument  by conf l at i ng 
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i t  wi t h Fox' s ar gument  t hat  a publ i c empl oyee needed t o be on 

t he pl at f or m at  t he same t i me Umansky f el l ,  maj or i t y op. ,  ¶22 & 

n. 16;  however ,  i t  i s  an anal y t i cal l y di st i nct  ar gument  and 

necessi t at es t hat  t hi s f act ual  quest i on be l ef t  open on r emand.  

¶106 Under  29 C. F. R.  § 1910. 21( a) ( 4) ,  a r egul at ed 

" pl at f or m"  i s def i ned as " [ a]  wor ki ng space f or  per sons,  

el evat ed above t he sur r oundi ng f l oor  or  gr ound;  such as a 

bal cony or  pl at f or m f or  t he oper at i on of  machi ner y and 

equi pment . "   Wi sconsi n Admi n.  Code Ch.  Comm 32 est abl i shes 

" mi ni mum occupat i onal  saf et y and heal t h st andar ds f or  publ i c 

empl oyees. "   Wi s.  Admi n.  Code § Comm 32. 001 ( emphasi s added) .   

I f  no publ i c empl oyees ever  wor ked on t he pl at f or m i n quest i on,  

t hen i t  was not  a r egul at ed " pl at f or m"  under  § 1910. 21( a) ( 4)  

f r om t he per spect i ve of  t he s t at e admi ni st r at i ve code,  and 

t her ef or e Fox was under  no obl i gat i on t o mai nt ai n a r ai l i ng.   

Wer e t hat  f ound t o be t he case,  t he onl y empl oyer  who woul d have 

had an obl i gat i on t o mai nt ai n a r ai l i ng woul d be ABC,  I nc. ,  

Umansky' s act ual  empl oyer ——t he onl y empl oyer  f r om whose 

per spect i ve t hi s pl at f or m was i n f act  a " pl at f or m"  under  OSHA.  

¶107 However ,  as t he cour t  of  appeal s not ed,  " t he f act ual  

r ecor d i s not  f ul l y  devel oped"  wi t h r espect  t o t hi s i ssue.   

Umansky,  313 Wi s.  2d 445,  ¶64.   At  t he ver y l east ,  t hi s cour t  

shoul d f ol l ow t he cour t  of  appeal s '  l ead and l eave t hi s quest i on 

open f or  f ur t her  f act - f i ndi ng on r emand bef or e concl udi ng as a 

mat t er  of  l aw t hat  Fox was r equi r ed t o mai nt ai n a r ai l i ng on t he 

pl at f or m i n quest i on.   I f  no publ i c empl oyees ever  wor ked on t he 

pl at f or m,  i t  was beyond t he scope of  Fox' s obl i gat i ons.    
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¶108 The pr obl em wi t h a cont r ar y hol di ng i s obvi ous.   The 

maj or i t y cannot  ser i ousl y i nt end t o suggest  t hat  t he bur den of  

mai nt ai ni ng a r ai l i ng ar ound ever y s i ngl e ar chi t ect ur al  

st r uct ur e whi ch mi ght  be used by t hi r d par t i es as a pl at f or m at  

Camp Randal l  St adi um shoul d be pl aced on Fox.   Cer t ai nl y,  t her e 

must  be a l i mi t  on t he scope of  hi s dut i es,  even under  t he 

maj or i t y ' s v i ew.   That  l i mi t  i s  appar ent  f r om t he l anguage of  

Wi s.  Admi n.  Code § Comm 32. 001,  whi ch r equi r es st at e empl oyer s 

t o conf or m t o " mi ni mum occupat i onal  saf et y and heal t h st andar ds 

f or  publ i c empl oyees"  ( emphasi s added) .   Pr i vat e empl oyer s ar e 

r esponsi bl e f or  t hei r  empl oyees'  saf et y under  OSHA.   Cont r ar y t o 

t he maj or i t y ' s concl usi ons,  Fox shoul d not  be expect ed t o be 

ever ybody' s keeper .  

¶109 The Umanskys and t he maj or i t y ar gue t hat  t he 

mi ni st er i al  nat ur e of  Fox' s dut y cannot  depend on t he st at us of  

t he per son who i s i nj ur ed by Fox' s negl i gence.   The Umanskys 

asser t  t hat  such a di st i nct i on i s cont r ar y t o t he t ext  of  t he 

r el evant  pr ovi s i ons.   I nj ur y at  a publ i c pl ace of  empl oyment ,  

t he Umanskys ar gue,  i s t he det er mi ni ng f act or  i n t hi s case and,  

t hus,  t he di st i nct i on bet ween publ i c and pr i vat e empl oyees i s 

i r r el evant  under  t hei r  t heor y.   For  t he f ol l owi ng t hr ee r easons,  

I  di sagr ee wi t h t he r el i ance on wher e t he i nj ur y  t akes pl ace and 

di sr egar d f or  t he empl oyee' s st at us as a publ i c or  pr i vat e 

empl oyee.  

¶110 Fi r st ,  t hi s ar gument  i gnor es t he f ul l  t ext  of  t he 

Wi sconsi n Admi ni st r at i ve Code.   Whi l e Wi s.  Admi n.  Code § Comm 

32. 002 st at es t hat  " [ t ] he pr ovi si ons of  t hi s chapt er  appl y t o 
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al l  pl aces of  empl oyment  and publ i c bui l di ngs of  a publ i c 

empl oyer , "  t he admi ni st r at i ve code al so st at es i n § Comm 32. 001 

t hat  " [ t ] hi s chapt er  est abl i shes mi ni mum occupat i onal  saf et y and 

heal t h st andar ds f or  publ i c empl oyees. "   As a r esul t ,  when r ead 

t oget her ,  t hese pr ovi s i ons pr ot ect  publ i c empl oyees i n publ i c 

pl aces.   The Umanskys'  ar gument  i gnor es t he t ext  of  t he r el evant  

admi ni st r at i ve code pr ovi s i ons.  

¶111 Second,  such an i nt er pr et at i on does not ,  as t he 

Umanskys ar gue,  l ead t o mor e pr ot ect i on f or  publ i c empl oyees 

t han f or  pr i vat e empl oyees.   Bot h pr i vat e and publ i c empl oyees 

ar e equal l y pr ot ect ed when wor ki ng on t he pl at f or m at  i ssue i n 

t hi s case.   On t hei r  f ace,  t he OSHA r egul at i ons appl y t o pr ot ect  

a pr i vat e empl oyee.   See 29 C. F. R.  §§ 1910. 1,  1910. 2,  1910. 5.   

I n t hi s case,  ABC,  I nc.  was f i ned $7, 000 f or  f ai l i ng t o ensur e 

t hat  a r ai l i ng guar ded t he f r ont  s i de of  t hi s pl at f or m. 2  The 

admi ni st r at i ve code pr ot ect s publ i c empl oyees t hr ough t he 

i ncor por at i on by r ef er ence of  OSHA pr ovi s i ons.   See Wi s.  Admi n.  

Code §§ Comm 32. 15 and 32. 50.   Bot h t he pr i vat e empl oyee and t he 

publ i c empl oyee ar e pr ot ect ed under  Wi sconsi n' s Wor ker ' s 

Compensat i on pr ovi s i ons.   See gener al l y Wi s.  St at .  ch.  102;  see 

Wi s.  St at .  § 102. 03( 2)  ( st at i ng t hat  t he r i ght  t o r ecover y under  

t hi s chapt er  i s " t he excl usi ve r emedy agai nst  t he empl oyer " ) .    

¶112 Thi r d,  i t  i s  not  t hat  t he ABC empl oyee i s wi t hout  

r ecour se,  but  r at her ,  t he pr oper  r ecour se i s not  agai nst  Fox 

                                                 
2 I n f act ,  i n 1999,  i t  was ABC,  I nc.  and a camer a t echni c i an 

f or  ABC,  I nc.  t hat  r equest ed t he r ai l i ng be r emoved because t he 
camer a t echni c i an st at ed he coul d not  " pan t he camer a"  when t he 
r ai l i ng was i n pl ace.  
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i ndi v i dual l y.   A pr i vat e empl oyee has r ecour se agai nst  hi s  

empl oyer .   Under  t he Umanskys'  l ogi c,  Umansky,  unl i ke a st at e 

empl oyee,  i s ent i t l ed t o a wi ndf al l .   Unl i ke a st at e empl oyee,  

t he ABC empl oyee can obt ai n one r ecover y agai nst  hi s empl oyer  

and one r ecover y agai nst  a publ i c empl oyee.   However ,  a publ i c 

empl oyee woul d be l i mi t ed t o j ust  one r ecover y.   Wi s.  St at .  

§ 102. 04( 1)  ( The st at e i s subj ect  t o wor ker ' s compensat i on. ) .  

¶113 I  concl ude t hat  a r eadi ng of  t he r el evant  aut hor i t i es 

consi st ent  wi t h t hei r  pl ai n l anguage pr ovi des t hat  Fox di d not  

have a mi ni st er i al  dut y t o i nst al l  a r ai l i ng f or  t he benef i t  of  

Umansky.   Accor di ngl y,  I  woul d hol d t hat  Fox di d not  v i ol at e any  

mi ni st er i al  dut y i mposed by l aw.  

B.  OSHA 

¶114 The maj or i t y ' s use of  t he OSHA pr ovi s i ons t o cr eat e a 

mi ni st er i al  dut y i s i mpr oper .   The Umanskys ar e sui ng Fox,  an 

empl oyee of  t he st at e,  r at her  t han Fox' s empl oyer .   The r easons 

f or  t hi s ar e obvi ous.   Wer e t he Umanskys t o sue t he st at e 

di r ect l y,  t he st at e woul d be shi el ded f r om l i abi l i t y  under  t he 

doct r i ne of  sover ei gn i mmuni t y.   Ger man v.  DOT,  2000 WI  62,  ¶17,  

235 Wi s.  2d 576,  612 N. W. 2d 50 ( " I t  i s  axi omat i c t hat  t he st at e 

cannot  be sued wi t hout  t he expr ess consent  of  t he l egi s l at ur e. " )  

( c i t i ng Li st er ,  72 Wi s. 2d at  291;  Chi cago,  M.  & St .  P.  R.  Co.  v.  

St at e, 53 Wi s.  509,  512- 13,  10 N. W.  560 ( 1881) ;  Bahr  v.  St at e 

I nv.  Bd. ,  186 Wi s.  2d 379,  521 N. W. 2d 152 ( Ct .  App.  1994) ) .  

¶115 I t  i s  al so t el l i ng t hat  t he Umanskys have gone out  of  

t hei r  way t o avoi d havi ng t he cl ai m char act er i zed as bei ng 

br ought  under  Wi sconsi n' s Saf e Pl ace St at ut e,  despi t e t he f act  
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t hat  many of  t hei r  al l egat i ons,  at  f i r st  gl ance,  woul d seem t o 

st at e t he t ype of  c l ai m t hat  shoul d be br ought  under  t hat  

st at ut e.   See Wi s.  St at .  § 101. 11 ( r equi r i ng ever y empl oyer  t o 

" f ur ni sh a pl ace of  empl oyment  whi ch shal l  be saf e f or  empl oyees 

t her ei n and f or  f r equent er s t her eof  and shal l  f ur ni sh and use 

saf et y devi ces and saf eguar ds,  and shal l  adopt  and use met hods 

and pr ocesses r easonabl y adequat e t o r ender  such empl oyment  and 

pl aces of  empl oyment  saf e,  and shal l  do ever y ot her  t hi ng 

r easonabl y necessar y t o pr ot ect  t he l i f e,  heal t h,  saf et y,  and 

wel f ar e of  such empl oyees and f r equent er s" ) .   The maj or i t y 

opi ni on f ol l ows t he Umanskys'  l ead.   Maj or i t y op. ,  ¶26.  

¶116 The r easons f or  t he maj or i t y opi ni on' s avoi dance of  

t he saf e pl ace st at ut e ar e obvi ous.   Fi r st ,  t he dut y i mposed 

under  t he saf e pl ace st at ut e i s di scr et i onar y and cannot  f or m 

t he basi s f or  a mi ni st er i al  dut y.   Spencer  v.  Count y of  Br own,  

215 Wi s.  2d 641,  651,  573 N. W. 2d 222 ( Ct .  App.  1997) .   

Ther ef or e,  Fox,  who i s a st at e empl oyee,  i s  shi el ded f r om 

l i abi l i t y  f or  a v i ol at i on of  t he saf e pl ace st at ut e by publ i c 

of f i cer  i mmuni t y,  whi ch pr ecl udes l i abi l i t y  agai nst  st at e 

empl oyees f or  di scr et i onar y act s negl i gent l y under t aken.   I d.      

¶117 Second,  t he dut y  i mposed by t he saf e pl ace st at ut e i s 

a dut y i mposed on t he empl oyer  or  owner  of  t he f aci l i t y  i n 

quest i on,  not  t he empl oyees.   Empl oyees cannot  be sued f or  a 

v i ol at i on of  t he saf e pl ace st at ut e,  nor  can t he dut y i mposed 

under  t hat  st at ut e be del egat ed by t he empl oyer  or  owner  t o t he 

empl oyees i n a manner  al l owi ng t he empl oyer  or  owner  t o avoi d 

l i abi l i t y .   Pi t r owski  v.  Tayl or ,  55 Wi s.  2d 615,  624,  201 N. W. 2d 
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52 ( 1972)  ( " [ A]  saf e- pl ace act i on can be br ought  onl y agai nst  an 

empl oyer  cor por at i on and not  agai nst  an empl oyee of  t he 

cor por at i on.  .  .  .   [ A] s t o t he saf e- pl ace st at ut e,  ' .  .  .  i t  i s  

t he empl oyer  who i s l i abl e,  r at her  t han an agent  of  t he 

empl oyer .  .  .  . ' "  ( quot i ng Wasl ey v.  Kosmat ka,  50 Wi s.  2d 738,  

744,  184 N. W. 2d 821 ( 1971) ) ;  see al so Dykst r a v.  Ar t hur  G.  McKee 

& Co. ,  100 Wi s.  2d 120,  130,  301 N. W. 2d 201 ( 1981)  ( " I t  i s ,  of  

cour se,  c l ear  t hat  t he dut y of  an owner  or  empl oyer  under  t he 

saf e pl ace st at ut e i s nondel egabl e. " ) .   Accor di ngl y,  even i f  t he 

saf e pl ace st at ut e i mposed a mi ni st er i al  dut y,  whi ch i t  does 

not ,  Fox,  an empl oyee,  coul d not  be sued f or  a v i ol at i on of  i t s  

pr ovi s i ons.   See Pi t r owski ,  55 Wi s.  2d at  624.  

¶118 Al t hough Fox cannot  be sued f or  a v i ol at i on of  t he 

saf e pl ace st at ut e,  s i gni f i cant  cont r ast s can be dr awn bet ween 

t he saf e pl ace st at ut e and t he OSHA r egul at i ons t he maj or i t y 

uses t o manuf act ur e a mi ni st er i al  dut y f or  Fox.    

¶119 Fi r st ,  al t hough t he dut y i mposed by OSHA r egul at i ons 

i s a dut y i mposed not  j ust  on empl oyer s,  but  on empl oyees as 

wel l ,  29 U. S. C. A.  § 654( b) ,  sanct i ons f or  noncompl i ance wi t h 

OSHA r egul at i ons by ei t her  an empl oyer  or  empl oyee r est  sol el y 

on t he shoul der s of  t he empl oyer ;  empl oyees cannot  be sanct i oned 

f or  OSHA vi ol at i ons.   See Uni t ed St at es v.  Doi g,  950 F. 2d 411,  

413 ( 7t h Ci r .  1991)  ( concl udi ng t hat ,  despi t e § 654( b) ' s  

di r ect i ve,  OSHA does not  per mi t  sanct i oni ng of  empl oyees f or  

t hei r  own vi ol at i ons of  OSHA;  onl y empl oyer s can be sanct i oned) ;  

At l ant i c & Gul f  St evedor es,  I nc.  v.  OSHRC,  534 F. 2d 541,  553 ( 3d 

Ci r .  1976)  ( same) ;  see al so Mi ni chel l o v.  U. S.  I ndus. ,  I nc. ,  756 



No.   2007AP385. akz 

 

19 
 

F. 2d 26,  29 ( 6t h Ci r .  1985)  ( " OSHA r egul at i ons per t ai n onl y t o 

empl oyer s '  conduct . " )  ( c i t i ng 29 U. S. C.  § 654;  McKi nnon v.  Ski l  

Cor p. ,  638 F. 2d 270,  275 ( 1st  Ci r .  1981) ) .   As a r esul t ,  t he 

dut y t o compl y wi t h OSHA r egul at i ons i s,  i n a manner  of  

speaki ng,  nondel egabl e,  because empl oyer s cannot  avoi d sanct i ons 

f or  noncompl i ance by ar gui ng t hat  i t  was t he empl oyee' s,  not  t he 

empl oyer ' s,  r esponsi bi l i t y  t o compl y wi t h t he dut y i mposed.  

¶120 Second,  under  29 U. S. C. A.  § 653( b) ( 4) ,  v i ol at i ons of  

OSHA cannot  be used as a basi s f or  expandi ng or  di mi ni shi ng 

common l aw ci v i l  l i abi l i t y ;  t hat  i s ,  OSHA does not  cr eat e a 

pr i vat e r i ght  of  act i on t hat  di d not  al r eady exi st  at  common 

l aw.   Mi ni chel l o,  756 F. 2d at  29;  see al so Russel l  v.  Bar t l ey,  

494 F. 2d 334,  336 ( 6t h Ci r .  1974)  ( " [ T] her e i s no l egi s l at i ve 

hi st or y or  case l aw t o suppor t  [ t he]  pr oposi t i on t hat  OSHA 

cr eat ed a pr i vat e c i v i l  r emedy and t he cl ear  l anguage of  [ 29 

U. S. C. A. ]  § 653( b) ( 4)  .  .  .  speci f i cal l y evi dences a 

congr essi onal  i nt ent i on t o t he cont r ar y. " ) .  

¶121 Havi ng set  f or t h t hese pr i nci pl es,  t he f l aw i n t he 

maj or i t y opi ni on' s anal ysi s becomes appar ent .   The maj or i t y i s  

usi ng OSHA r egul at i ons,  whi ch do not  i mpose a sanct i onabl e dut y 

on empl oyees,  Doi g,  950 F. 2d at  413,  and whi ch do not  cr eat e a 

pr i vat e c i v i l  r emedy,  Russel l ,  494 F. 2d at  335,  t o cr eat e a 

c i v i l  c l ai m agai nst  an empl oyee wher e t her e woul d not  ot her wi se 

be a c l ai m because i t  woul d be pr ecl uded by publ i c of f i cer  

i mmuni t y.   That  i s,  by usi ng OSHA r egul at i ons as t he basi s f or  

cr eat i ng a mi ni st er i al  dut y,  OSHA i s bei ng used t o expand 
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l i abi l i t y  wher e i t  woul d not  ot her wi se exi st .   Thi s i s di r ect l y 

cont r ar y t o one of  OSHA' s expr ess congr essi onal  di r ect i ves:    

Not hi ng i n t hi s chapt er  shal l  be const r ued 
t o .  .  .  enl ar ge or  di mi ni sh or  af f ect  i n any ot her  
manner  t he common l aw or  st at ut or y r i ght s,  dut i es or  
l i abi l i t i es of  empl oyer s and empl oyees under  any l aw 
wi t h r espect  t o i nj ur i es,  di seases or  deat h of  
empl oyees ar i s i ng out  of ,  or  i n t he cour se of ,  
empl oyment .  

29 U. S. C. A.  § 653( b) ( 4) .    

¶122 The maj or i t y opi ni on i s i mpr oper l y usi ng OSHA t o 

cr eat e a new ci v i l  c l ai m.   Al t hough one coul d use OSHA 

r egul at i ons as evi dence t hat  t he dut y t o exer ci se or di nar y car e 

has been br eached,  see,  e. g. ,  El l i ot t  v.  S. D.  War r en Co. ,  134 

F. 3d 1,  5 ( 1st  Ci r .  1998) ,  t he maj or i t y opi ni on goes f ur t her ,  

usi ng OSHA r egul at i ons t o est abl i sh a mi ni st er i al  dut y f or  Fox,  

a st at e empl oyee.   The pr obl em wi t h t hi s i s demonst r at ed by t he 

f ol l owi ng di scussi on.    

¶123 The di st i nct i on bet ween t he dut y of  or di nar y car e and 

a mi ni st er i al  dut y i s cr i t i cal  t o under st and.   A mi ni st er i al  

dut y r equi r es somet hi ng mor e t han t he exer ci se of  or di nar y car e.   

See Ki mps,  200 Wi s.  2d at  11 ( " Just  because a j ur y can f i nd t hat  

cer t ai n conduct  was negl i gent  does not  t r ansf or m t hat  conduct  

i nt o a br each of  a mi ni st er i al  dut y. " ) ;  i d.  at  12 n. 8 ( " The 

exi st ence of  a dut y of  car e t o anot her  does not  necessar i l y  

i mpl y t hat  t he dut y was mi ni st er i al . " ) .   Accor di ngl y,  when 

publ i c of f i cer  i mmuni t y i s asser t ed as a def ense,  and a 

mi ni st er i al  dut y i s asser t ed as an except i on t o t hat  def ense,  

negl i gence i s assumed.   Nof f ke,  315 Wi s.  2d 350,  ¶57 ( " The 

i mmuni t y def ense assumes negl i gence. "  ( c i t i ng Lodl ,  253 Wi s.  2d 
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323,  ¶17) ) .   Ther ef or e,  i f  i t  can be shown t hat  Fox had a 

mi ni st er i al  dut y t hat  he f ai l ed t o per f or m,  whi ch t he maj or i t y 

concl udes i s pr esent ed her e,  t he sol e quest i on wi l l  be whet her  

Fox' s f ai l ur e t o per f or m t hat  mi ni st er i al  dut y was a cause of  

Umansky' s i nj ur i es.   I d.  

¶124 I n cr eat i ng a mi ni st er i al  dut y f or  Fox based on OSHA 

r egul at i ons,  t he maj or i t y evi scer at es t he expr ess di r ect i ve of  

29 U. S. C. A.  § 653( b) ( 4) .   St at ed ot her wi se,  t he maj or i t y uses 

OSHA r egul at i ons t o cr eat e a cause of  act i on wher e no cause of  

act i on woul d ot her wi se exi st .   Fur t her mor e,  t hi s cause of  act i on 

wi l l  now be even easi er  t o pr ove t han or di nar y negl i gence.  

¶125 The ef f ect  of  t he maj or i t y ' s anal ysi s i s not  j ust  t o 

di sr egar d 29 U. S. C. A.  § 653( b) ( 4) ,  however .   By gi v i ng t he 

Umanskys a cause of  act i on on t hese f act s and based on t he 

al l egat i ons t hey have set  f or t h,  t he maj or i t y i s  per mi t t i ng t he 

Umanskys t o pur sue what  i s essent i al l y  an act i on under  t he saf e 

pl ace st at ut e,  whi l e al l owi ng t hem t o avoi d t he i nconveni ent  

case l aw st at i ng t hat  ( 1)  t he dut y i mposed by t he saf e pl ace 

st at ut e i s di scr et i onar y,  not  mi ni st er i al ,  and t her ef or e cannot  

cr eat e an except i on t o publ i c  of f i cer  i mmuni t y ,  Spencer ,  215 

Wi s.  2d at  651;  and ( 2)  onl y an empl oyer  or  owner  can be sued 

f or  a v i ol at i on of  t he saf e pl ace st at ut e,  Pi t r owski ,  55 Wi s.  2d 

at  624;  Wasl ey,  50 Wi s.  2d at  744.   The maj or i t y has al l owed t he 

Umanskys'  cr eat i ve l awyer i ng t o r esul t  i n t he manuf act ur e of  a 

new cause of  act i on her et of or e unhear d of  under  Wi sconsi n l aw.   

I t  has abandoned al l  pr ot ect i ons of  t he publ i c f i sc t hat  

gover nment al  i mmuni t y i s i nt ended t o pr ovi de.  
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I I .  CONCLUSI ON 

¶126 Thi s case r equi r es a st r ai ght f or war d anal ysi s of  t he 

Wi sconsi n st at ut es and admi ni st r at i ve code i n or der  t o det er mi ne 

whet her  Fox was i mmune f r om l i abi l i t y  ar i s i ng out  of  an i nci dent  

t hat  occur r ed at  Camp Randal l  St adi um.   The maj or i t y di sposes of  

t hi s case by i gnor i ng t he pl ai n l anguage of  t he Wi sconsi n 

st at ut es and admi ni st r at i ve code and i nst ead i mpr oper l y r el i es 

on OSHA pr ovi s i ons t o cr eat e a mi ni st er i al  dut y wher e none 

exi st s.   Because Fox had no mi ni st er i al  dut y i n t hi s case,  t her e 

i s no except i on t o t he r ul e of  i mmuni t y.   As a r esul t ,  I  woul d 

concl ude t hat  Fox i s i mmune f r om l i abi l i t y ,  and t her ef or e,  I  

r espect f ul l y di ssent .  

¶127 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s di ssent .  
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