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NOTI CE 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The St at e seeks r evi ew 

of  an unpubl i shed deci s i on of  t he cour t  of  appeal s r ever si ng a 

j udgment  of  t he Ci r cui t  Cour t  f or  Mi l waukee Count y,  Denni s P.  

Mor oney,  Judge. 1  The ci r cui t  cour t  deni ed def endant  Jai me 

Romer o' s mot i on t o suppr ess evi dence t hat  l aw enf or cement  

of f i cer s sei zed dur i ng t he execut i on of  a sear ch war r ant  at  t he 

def endant ' s r esi dence.   The def endant  was convi ct ed of  t he 

manuf act ur e,  di st r i but i on,  or  del i ver y of  mor e t han 40 gr ams of  

                                                 
1 St at e v.  Romer o,  No.  2007AP1139- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Mar .  18,  2008) .  
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cocai ne as a par t y t o a cr i me cont r ar y t o Wi s.  St at .  

§§ 961. 41( 1m) ( cm) 4.  and 939. 05 ( 2005- 06) . 2    

¶2 The si ngl e i ssue on r evi ew i s whet her  pr obabl e cause 

exi st ed f or  i ssuance of  t he war r ant  t o sear ch t he def endant ' s 

r esi dence when t he af f i davi t  i n suppor t  of  t he sear ch war r ant  

was based i n par t  on st at ement s of  an unnamed par t i c i pant  i n a 

pol i ce st i ng.   We r ef er  t o t hi s par t i c i pant  as Mr .  X f or  ease of  

di scussi on. 3  Mr .  X i s quot ed i n t he af f i davi t  as sayi ng t hat  t he 

cocai ne he f ur ni shed t o a conf i dent i al  i nf or mant  ( who was 

cooper at i ng wi t h t he pol i ce)  was suppl i ed by t he def endant .    

¶3 I n deci di ng whet her  pr obabl e cause exi st s f or  t he 

i ssuance of  a sear ch war r ant ,  t he r evi ewi ng cour t  exami nes t he 

t ot al i t y of  t he c i r cumst ances pr esent ed t o t he war r ant - i ssui ng 

commi ssi oner  t o det er mi ne whet her  t he war r ant - i ssui ng 

commi ssi oner  had a subst ant i al  basi s f or  concl udi ng t hat  t her e 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

3 The r ecor d and t he deci s i on of  t he cour t  of  appeal s r ef er  
t o t hi s par t i c i pant  as an " unwi t t i ng, "  appar ent l y meani ng a 
per son who pr ovi des i nf or mat i on t o l aw enf or cement  but  who does 
so unwi t t i ngl y,  t hat  i s ,  wi t hout  t he i nt ent  t o pr ovi de 
i nf or mat i on t o l aw enf or cement  or  t he knowl edge t hat  he or  she 
i s doi ng so.  

The par t i c i pant  i n t he pr esent  case i s di st i ngui shed f r om a 
ci t i zen i nf or mer  who by happenst ance f i nds hi msel f  or  her sel f  i n 
t he posi t i on of  a v i ct i m of  or  a wi t ness t o cr i mi nal  conduct  and 
r el at es t he mat t er  t o t he pol i ce.   2 Wayne R.  LaFave,  Sear ch and 
Sei zur e § 3. 3 at  98 ( 4t h ed.  2004) .   
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was a f ai r  pr obabi l i t y  t hat  a sear ch of  t he speci f i ed pr emi ses 

woul d uncover  evi dence of  wr ongdoi ng. 4  

¶4 We concl ude t hat  t he af f i davi t  suppor t i ng t he war r ant  

t o sear ch t he def endant ' s r esi dence r est i ng i n par t  on t he 

st at ement s of  Mr .  X meet s t he t ot al i t y of  t he c i r cumst ances 

t est .   The war r ant - i ssui ng commi ssi oner  had a subst ant i al  basi s 

f or  concl udi ng on t he t ot al i t y of  t he c i r cumst ances t hat  t her e 

was a f ai r  pr obabi l i t y  t hat  a sear ch of  t he speci f i ed pr emi ses 

woul d uncover  ev i dence of  wr ongdoi ng.   We t her ef or e sust ai n t he 

war r ant - i ssui ng commi ssi oner ' s det er mi nat i on t hat  pr obabl e cause 

exi st ed f or  i ssuance of  t he war r ant  i n t he i nst ant  case.     

¶5 Havi ng concl uded t hat  t he war r ant  t o sear ch t he 

def endant ' s r esi dence was suppor t ed by pr obabl e cause,  we need 

not  deci de t he ot her  i ssue t he par t i es addr ess i n t hei r  br i ef s 

t o t hi s cour t ,  namel y whet her  t he " good f ai t h"  except i on t o t he 

excl usi onar y r ul e woul d appl y i f  pr obabl e cause di d not  exi st  

f or  i ssuance of  t he war r ant  i n t he i nst ant  case. 5   

¶6 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s r ever si ng t he ci r cui t  cour t ' s  j udgment  of  convi ct i on and 

af f i r m t he j udgment  of  convi ct i on.    

I  

¶7 We summar i ze t he f act s r el at i ng t o t he c i r cui t  cour t ' s 

or der  denyi ng t he def endant ' s mot i on t o suppr ess evi dence sei zed 

                                                 
4 I l l i noi s v.  Gat es,  462 U. S.  213,  238- 39 ( 1983) .  

5 For  a di scussi on of  t he good f ai t h except i on under  Ar t i c l e 
I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on,  see St at e v.  Eason,  
2001 WI  98,  ¶3,  245 Wi s.  2d 206,  629 N. W. 2d 625.  
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dur i ng t he execut i on of  t he sear ch war r ant  at  t he def endant ' s 

r esi dence.    

¶8 On Jul y 13,  2006,  l aw enf or cement  of f i cer s i n t he c i t y 

of  Mi l waukee appl i ed f or  a war r ant  t o sear ch t he def endant ' s 

r esi dence.   The appl i cat i on was suppor t ed by an af f i davi t  of  

Of f i cer  Mi guel  Cor r ea of  t he Mi l waukee Pol i ce Depar t ment .    

¶9 Of f i cer  Cor r ea' s seven- page af f i davi t  l ar gel y 

descr i bes a l aw enf or cement  oper at i on i n whi ch a conf i dent i al  

pol i ce i nf or mant  pur chased cocai ne f r om an unnamed i ndi v i dual ,  

r ef er r ed t o her ei n as Mr .  X.   Mr .  X c l ai med t hat  he had obt ai ned 

t he cocai ne f r om t he def endant .   Nei t her  t he conf i dent i al  

i nf or mant  nor  any pol i ce of f i cer  wi t nessed Mr .  X acqui r e t he 

cocai ne f r om t he def endant .   I n ot her  wor ds,  Of f i cer  Cor r ea' s 

af f i davi t  cont ai ns no af f i r mat i ve al l egat i on t hat  he,  any ot her  

l aw enf or cement  of f i cer ,  or  t he conf i dent i al  i nf or mant  

cooper at i ng wi t h t he pol i ce had per sonal  knowl edge t hat  t he 

def endant  f ur ni shed t he cocai ne t o Mr .  X,  who i n t ur n gave t he 

cocai ne t o t he conf i dent i al  i nf or mant .  

¶10 Of f i cer  Cor r ea' s af f i davi t  set s f or t h t he f ol l owi ng 

asser t i ons of  f act ,  among many ot her s:  

 

• A conf i dent i al  i nf or mant  t ol d Of f i cer  Cor r ea t hat  
wi t hi n t he l ast  72 hour s t he conf i dent i al  i nf or mant  
had spoken wi t h an unnamed i ndi v i dual  ( Mr .  X)  who 
cl ai med t hat  he coul d pur chase cocai ne f or  t he 
conf i dent i al  i nf or mant  f r om an unnamed t hi r d par t y.    

 
• Of f i cer  Cor r ea moni t or ed a t el ephone cal l  i n whi ch t he 

conf i dent i al  i nf or mant  cal l ed Mr .  X and or der ed 
cocai ne.   Mr .  X di r ect ed t he conf i dent i al  i nf or mant  t o 
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meet  hi m so t hat  t he t wo coul d go t o t he home of  t he 
unnamed t hi r d par t y t o pur chase cocai ne.   

 
• Of f i cer  Cor r ea pr ovi ded t he conf i dent i al  i nf or mant  

wi t h money t o buy t he cocai ne.   Of f i cer  Cor r ea 
sear ched t he conf i dent i al  i nf or mant ' s per son and 
aut omobi l e f or  money,  dr ugs,  or  ot her  cont r aband 
bef or e and af t er  t he conf i dent i al  i nf or mant  met  wi t h 
Mr .  X. 6    

 
• Of f i cer  Cor r ea and ot her  l aw enf or cement  of f i cer s 

f ol l owed t he conf i dent i al  i nf or mant ' s vehi c l e t o a 
pl ace wher e t he of f i cer s obser ved Mr .  X ent er  t he 
conf i dent i al  i nf or mant ' s vehi c l e.  

 
• Of f i cer  Cor r ea and t he ot her  of f i cer s f ol l owed t he 

conf i dent i al  i nf or mant  and Mr .  X t o an ar ea near  205 
E.  Mont ana St r eet .    

 
• A l aw enf or cement  of f i cer  named Cor por al  Di Tor r i ce 

i nf or med Of f i cer  Cor r ea t hat  shor t l y af t er  t he 
i nf or mant s and l aw enf or cement  of f i cer s ar r i ved at  t he 
ar ea near  205 E.  Mont ana St r eet ,  Cor por al  Di Tor r i ce 
obser ved a per son l at er  i dent i f i ed as t he def endant  
exi t  t hr ough t he f r ont  door  of  205 E.  Mont ana St r eet ,  
mot i on t o Mr .  X t o go t owar ds t he al l ey/ gar age 
di r ect l y behi nd 205 E.  Mont ana St r eet ,  and t hen wal k 
t owar ds t hat  al l ey/ gar age ar ea hi msel f .    

 
• A l aw enf or cement  of f i cer  named Det ect i ve Dal l and 

i nf or med Of f i cer  Cor r ea t hat  he obser ved  Mr .  X ent er  
t he gar age t hr ough t he open gar age door ;  t hat  af t er  a 
shor t  whi l e he al so obser ved Mr .  X exi t  t he gar age and 
ent er  t he conf i dent i al  i nf or mant ' s aut omobi l e;  and 
t hat  he f i nal l y obser ved t he conf i dent i al  i nf or mant  
and Mr .  X dr i ve away and t he gar age door  c l ose.    

 
• Cor por al  Di Tor r i ce i nf or med Of f i cer  Cor r ea t hat  he 

obser ved t he per son l at er  i dent i f i ed as t he def endant  
wal k back t o t he f r ont  door  of  205 E.  Mont ana St r eet ,  
l ook ar ound bef or e ent er i ng,  and wal k t hr ough t he 
f r ont  door  wi t hout  wai t i ng t o be l et  i n.    

                                                 
6 Of f i cer  Cor r ea di d not ,  of  cour se,  have an oppor t uni t y t o 

sear ch Mr .  X at  any t i me.    
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• Of f i cer  Cor r ea per sonal l y obser ved t he conf i dent i al  

i nf or mant  t r avel  wi t h Mr .  X and t hen l et  Mr .  X out  of  
hi s car .    

 
• Of f i cer  Cor r ea f ol l owed t he conf i dent i al  i nf or mant  t o 

a pr edet er mi ned l ocat i on,  wher e he met  and spoke wi t h 
t he conf i dent i al  i nf or mant .    

 
• The conf i dent i al  i nf or mant  t ol d Of f i cer  Cor r ea t hat  

Mr .  X had ent er ed t he conf i dent i al  i nf or mant ' s 
aut omobi l e and had di r ect ed t he conf i dent i al  i nf or mant  
t o dr i ve t o t he ar ea of  205 E.  Mont ana St r eet .    

 
• The conf i dent i al  i nf or mant  t ol d Of f i cer  Cor r ea t hat  

whi l e en r out e t o 205 E.  Mont ana St r eet ,  Mr .  X or der ed 
cocai ne over  t he t el ephone.    

 
• The conf i dent i al  i nf or mant  t ol d Of f i cer  Cor r ea t hat  

when t he conf i dent i al  i nf or mant  and Mr .  X ar r i ved at  
t hei r  dest i nat i on,  Mr .  X di r ect ed t he conf i dent i al  
i nf or mant  t o st ay i n t he car  and t hat  t he conf i dent i al  
i nf or mant  gave Mr .  X money t o buy cocai ne.  

 
• The conf i dent i al  i nf or mant  t ol d Of f i cer  Cor r ea t hat  

Mr .  X exi t ed t he aut omobi l e and wal ked t owar ds t he 
gar age behi nd a t an and br own house.  

 
• The conf i dent i al  i nf or mant  t ol d Of f i cer  Cor r ea t hat  

Mr .  X r et ur ned t o t he aut omobi l e a shor t  t i me l at er  
and handed t he conf i dent i al  i nf or mant  a c l ear  sandwi ch 
bag cont ai ni ng mat er i al  whi ch t he conf i dent i al  
i nf or mant  bel i eved t o be cocai ne.    

 
• The conf i dent i al  i nf or mant  t ur ned t hi s sandwi ch bag 

over  t o Of f i cer  Cor r ea.   The bag cont ai ned an of f -
whi t e,  chal ky subst ance whi ch Of f i cer  Cor r ea al so 
bel i eved t o be cocai ne.  

 
• A sampl e of  t he mat er i al  i n t he bag l at er  t est ed 

posi t i ve f or  t he pr esence of  cocai ne.   
 

• The conf i dent i al  i nf or mant  t ol d Of f i cer  Cor r ea t hat  
Mr .  X had r ef er r ed t o t he per son l at er  i dent i f i ed as 
t he def endant  by t he name " Jai me. "    
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• Of f i cer  Cor r ea di scover ed an act i ve ut i l i t i es account  
f or  205 E.  Mont ana St r eet  i n t he name of  " Jai me 
Romer o, "  t hat  i s ,  t he def endant ' s name.    

 
• The conf i dent i al  i nf or mant  t ol d Of f i cer  Cor r ea t hat  

t he def endant  dr ove a Li ncol n Navi gat or .  
 

• Of f i cer  Cor r ea,  wi t hi n 72 hour s pr i or  t o s i gni ng hi s 
af f i davi t ,  per sonal l y obser ved a gr een Li ncol n 
Navi gat or  par ked di r ect l y i n f r ont  of  205 E.  Mont ana 
St r eet .  

 
• The l i cense pl at e on t he gr een Li ncol n Navi gat or  

l i s t ed t o t he def endant ,  Jai me Romer o of  205 E.  
Mont ana St r eet .  

 
• Of f i cer  Cor r ea showed t he conf i dent i al  i nf or mant  a 

dr i ver ' s l i cense phot o of  t he def endant ,  and t he 
conf i dent i al  i nf or mant  i dent i f i ed t he def endant  as t he 
per son whom t he conf i dent i al  i nf or mant  obser ved 
exi t i ng t he f r ont  door  of  205 E.  Mont ana St r eet  and 
pr oceedi ng t owar d t he gar age whi ch Mr .  X ent er ed.  

 
• Of f i cer  Cor r ea bel i eved t he conf i dent i al  i nf or mant  t o 

be a cr edi bl e per son because Of f i cer  Cor r ea knew t hat  
t he conf i dent i al  i nf or mant  had assi st ed l aw 
enf or cement  of f i cer s i n pur chasi ng cont r ol l ed 
subst ances on mor e t han t hr ee pr i or  occasi ons and 
because t he conf i dent i al  i nf or mant ' s assi st ance had 
r esul t ed i n mor e t han t hr ee dr ug convi ct i ons.   

¶11 Cour t  Commi ssi oner  Bar r y Sl agl e aut hor i zed t he sear ch 

war r ant .   The war r ant  descr i bes t he pr emi ses t o be sear ched as 

205 East  Mont ana St r eet ,  t he l ower  uni t  of  a bei ge- and- t an 

col or ed,  t wo- st or y dupl ex r esi dence i n Mi l waukee.   The war r ant  

descr i bes t he obj ect s of  t he sear ch as cocai ne,  sever al  i t ems 

r el at ed t o t he use or  sal e of  cocai ne,  document s i dent i f y i ng t he 

per son i n cont r ol  of  205 E.  Mont ana St r eet ,  weapons,  and cer t ai n 

t el ecommuni cat i on devi ces.  
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¶12 Law enf or cement  of f i cer s execut ed t he sear ch war r ant  

and sei zed over  147 gr ams of  cocai ne f r om t he def endant ' s 

r esi dence.   The St at e char ged t he def endant  wi t h t he 

manuf act ur e,  di st r i but i on,  or  del i ver y of  mor e t han 40 gr ams of  

cocai ne as a par t y t o a cr i me.    

¶13 The def endant  moved t o suppr ess t he evi dence sei zed 

dur i ng execut i on of  t he sear ch war r ant ,  ar gui ng t hat  pr obabl e 

cause di d not  exi st  f or  i ssuance of  t he war r ant .   The ci r cui t  

cour t  deni ed t he def endant ' s mot i on.  

¶14 Af t er  hi s mot i on t o suppr ess evi dence was deni ed,  t he 

def endant  ent er ed a pl ea of  gui l t y t o t he cr i me char ged.   The 

ci r cui t  cour t  accept ed t he def endant ' s pl ea and r ender ed a 

j udgment  of  convi ct i on.  

¶15 The def endant  appeal ed f r om t he ci r cui t  cour t ' s  

j udgment  of  convi ct i on pur suant  t o Wi s.  St at .  § 971. 31( 10) , 7 

based on t he c i r cui t  cour t ' s  or der  denyi ng t he def endant ' s 

mot i on t o suppr ess evi dence.   A di v i ded cour t  of  appeal s 

r ever sed t he j udgment  of  convi ct i on and r emanded t he cause t o 

t he c i r cui t  cour t .  

I I  

¶16 A sear ch war r ant  may i ssue onl y on pr obabl e cause.   

Thus we begi n by set t i ng f or t h t he st andar ds i mpl i cat ed i n our  

                                                 
7 Wi sconsi n St at .  § 971. 31( 10)  pr ovi des i n f ul l  t hat  " [ a] n 

or der  denyi ng a mot i on t o suppr ess evi dence or  a mot i on 
chal l engi ng t he admi ssi bi l i t y  of  a st at ement  of  a def endant  may 
be r evi ewed upon appeal  f r om a j udgment  of  convi ct i on 
not wi t hst andi ng t he f act  t hat  such j udgment  was ent er ed upon a 
pl ea of  gui l t y. "  
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r evi ew of  pr obabl e cause i n t he cont ext  of  a war r ant  f or  t he 

sear ch of  a r es i dence.   We t hen appl y t hese s t andar ds t o t he 

af f i davi t  i n t he i nst ant  case.  

A 

¶17 The Uni t ed St at es Supr eme Cour t  has adopt ed a t ot al i t y 

of  c i r cumst ances st andar d f or  det er mi ni ng whet her  pr obabl e cause 

exi st s i n an appl i cat i on f or  a sear ch war r ant . 8  The Cour t  has 

expl ai ned t hat  " t he pr obabl e cause st andar d .  .  .  i s  a 

pr act i cal ,  nont echni cal  concept i on"  r equi r i ng a cour t  t o deal  

wi t h " t he f act ual  and pr act i cal  consi der at i ons of  ever yday l i f e 

on whi ch r easonabl e and pr udent  men,  not  l egal  t echni c i ans,  

act . " 9   

¶18 Thi s cour t  " accor d[ s]  gr eat  def er ence t o t he war r ant -

i ssui ng j udge' s det er mi nat i on of  pr obabl e cause,  and t hat  

det er mi nat i on wi l l  s t and unl ess t he def endant  est abl i shes t hat  

t he f act s ar e c l ear l y i nsuf f i c i ent  t o suppor t  a f i ndi ng of  

pr obabl e cause. " 10  Thi s " def er ent i al  st andar d of  r evi ew i s 

                                                 
8 St at e v.  Ker r ,  181 Wi s.  2d 372,  380,  511 N. W. 2d 586 ( 1994)  

( c i t i ng I l l i noi s v.  Gat es,  462 U. S.  213,  238 ( 1982) ) ;  St at e v.  
Lopez,  207 Wi s.  2d 413,  425,  559 N. W. 2d 264 ( Ct .  App.  1996) .    

9 I l l i noi s v.  Gat es,  462 U. S.  213,  231 ( 1983)  ( quot at i on 
mar ks and ci t at i ons omi t t ed) .    

See al so St at e v.  Ker r ,  181 Wi s.  2d 372,  379,  511 
N. W. 2d 586 ( 1994)  ( " Pr obabl e cause i s not  a t echni cal ,  
l egal i st i c concept  but  a f l exi bl e,  common- sense measur e of  t he 
pl ausi bi l i t y  of  par t i cul ar  concl usi ons about  human behavi or . "  
( quot at i on mar ks and ci t at i on omi t t ed) ) .  

10 St at e v.  Ker r ,  181 Wi s.  2d 372,  380,  511 N. W. 2d 586 
( 1994)  ( quot at i on mar ks and ci t at i on omi t t ed) ;  St at e v.  Lopez,  
207 Wi s.  2d 413,  425,  559 N. W. 2d 264 ( Ct .  App.  1996) .  
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appr opr i at e t o f ur t her  t he Four t h Amendment ' s st r ong pr ef er ence 

f or  sear ches conduct ed pur suant  t o a war r ant . " 11  

¶19 The t ask of  t he war r ant - i ssui ng commi ssi oner  " i s 

s i mpl y t o make a pr act i cal ,  common- sense deci s i on whet her ,  gi ven 

al l  t he c i r cumst ances set  f or t h i n t he af f i davi t  .  .  .  ,  

i ncl udi ng t he ' ver aci t y '  and ' basi s of  knowl edge'  of  per sons 

suppl y i ng hear say i nf or mat i on,  t her e i s a f ai r  pr obabi l i t y  t hat  

cont r aband or  evi dence of  a cr i me wi l l  be f ound i n a par t i cul ar  

pl ace. " 12   

¶20 The ver aci t y of  a hear say decl ar ant  and t he basi s of  

t he decl ar ant ' s knowl edge ar e " hi ghl y r el evant  i n det er mi ni ng 

t he val ue of  hi s r epor t "  but  " t hese el ement s shoul d [ not ]  be 

under st ood as ent i r el y separ at e and i ndependent  r equi r ement s t o 

be r i gi dl y exact ed i n ever y case. "   I l l i noi s v.  Gat es,  462 U. S.  

                                                 
11 St at e v.  Ker r ,  181 Wi s.  2d 372,  379,  511 N. W. 2d 586 

( 1994)  ( c i t at i ons omi t t ed) ;  Lopez,  207 Wi s.  2d at  425.  

When addr essi ng whet her  pr obabl e cause f or  t he i ssuance of  
a sear ch war r ant  exi st ed,  t hi s cour t  i s  " conf i ned t o t he r ecor d 
t hat  was bef or e t he war r ant - i ssui ng commi ssi oner . "   Ker r ,  181 
Wi s.  2d at  378.    

12 St at e v.  Ker r ,  181 Wi s.  2d 372,  379,  511 N. W. 2d 586 
( 1994)  ( quot i ng I l l i noi s v.  Gat es,  462 U. S.  213,  238 ( 1982)  
( quot at i on mar ks omi t t ed;  el l i psi s i n Ker r ) ) .   See al so St at e v.  
McAt t ee,  2001 WI  App 262,  ¶9,  248 Wi s.  2d 865,  637 N. W. 2d 774 
( " pr obabl e cause t o ar r est  may be based on hear say i nf or mat i on 
t hat  i s ' shown t o be r el i abl e and emanat i ng f r om a cr edi bl e 
sour ce' "  ( quot ed sour ce omi t t ed) ) 0;  Lopez,  207 Wi s.  2d at  425 
( t r i al  cour t  must  consi der  al l  c i r cumst ances i ncl udi ng t he 
ver aci t y and basi s of  knowl edge of  per sons suppl y i ng hear say 
i nf or mat i on) .  
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213,  230 ( 1983) . 13  These el ement s shoul d i nst ead " be under st ood 

si mpl y as c l osel y i nt er t wi ned i ssues t hat  may usef ul l y 

i l l umi nat e t he commonsense,  pr act i cal  quest i on whet her  t her e i s  

' pr obabl e cause'  t o bel i eve t hat  cont r aband or  evi dence i s 

l ocat ed i n a par t i cul ar  pl ace. "   I l l i noi s v.  Gat es,  462 U. S.  at  

230.   

¶21 To demonst r at e a decl ar ant ' s ver aci t y,  f act s must  be 

br ought  t o t he war r ant - i ssui ng of f i cer ' s at t ent i on t o enabl e t he 

of f i cer  t o eval uat e ei t her  t he cr edi bi l i t y  of  t he decl ar ant  or  

t he r el i abi l i t y  of  t he par t i cul ar  i nf or mat i on f ur ni shed. 14  A 

decl ar ant ' s cr edi bi l i t y  i s  commonl y est abl i shed on t he basi s of  

t he decl ar ant ' s past  per f or mance of  suppl y i ng i nf or mat i on t o l aw 

enf or cement . 15  Even i f  a decl ar ant ' s cr edi bi l i t y  cannot  be 

est abl i shed,  t he f act s st i l l  may per mi t  t he war r ant - i ssui ng 

of f i cer  t o i nf er  t hat  t he decl ar ant  has suppl i ed r el i abl e 

i nf or mat i on on a par t i cul ar  occasi on. 16  The r el i abi l i t y  of  t he 

                                                 
13 The Uni t ed St at es Supr eme Cour t  i n I l l i noi s v.  Gat es,  462 

U. S.  213 ( 1982) ,  adopt ed t he t ot al i t y of  t he c i r cumst ances t est  
i n pl ace of  t he r i gi dl y appl i ed t wo- pr ong t est  i n Agui l ar  v.  
Texas,  378 U. S.  108 ( 1964)  and Spi nel l i  v .  Uni t ed St at es,  393 
U. S.  410 ( 1969) .   See St at e v.  Ri char dson,  156 Wi s.  2d 128,  140-
41 & n. 4,  456 N. W. 2d 830 ( 1990)  ( expl ai ni ng t he Gat es t est ) .  

14 2 LaFave,  supr a not e 3,  § 3. 3( a) ,  at  100.  

15 St at e v.  Reed,  156 Wi s.  2d 546,  555,  457 N. W. 2d 494 ( Ct .  
App.  1990)  ( conf i dent i al  i nf or mant ' s r el i abi l i t y  may be 
est abl i shed by evi dence t hat  t he i nf or mant  " ha[ s]  pr ovi ded 
r el i abl e i nf or mat i on i n t he past . " ) ;  2 LaFave,  supr a not e 3,  
§ 3. 3( a) ,  at  100.  

16 2 LaFave,  supr a not e 3,  § 3. 3( a) ,  at  101.  
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i nf or mat i on may be shown by cor r obor at i on of  det ai l s;  t hi s 

cor r obor at i on may be suf f i c i ent  t o suppor t  a sear ch war r ant . 17  

I f  a decl ar ant  i s shown t o be r i ght  about  some t hi ngs,  i t  may be 

i nf er r ed t hat  he i s pr obabl y r i ght  about  ot her  f act s al l eged. 18   

¶22 To demonst r at e t he basi s of  a decl ar ant ' s knowl edge,  

f act s must  be r eveal ed t o t he war r ant - i ssui ng of f i cer  t o per mi t  

t he of f i cer  t o r each a j udgment  whet her  t he decl ar ant  had a 

                                                                                                                                                             
The wor d " r el i abi l i t y"  i s  put  t o di f f er ent  uses i n t he case 

l aw.   The st andar d pr act i ce,  whi ch we empl oy her e,  i s  t o 
consi der  t he r el i abi l i t y  of  i nf or mat i on suppl i ed on a par t i cul ar  
occasi on as a component  par t  of  a decl ar ant ' s " ver aci t y. "   See 
I l l i noi s v.  Gat es,  462 U. S.  at  230 n. 4 ( st at i ng t hat  cour t s have 
i nt er pr et ed t he " ver aci t y"  of  an i nf or mant  t o " [ have]  t wo 
' spur s ' ——t he i nf or mant ' s ' cr edi bi l i t y '  and t he ' r el i abi l i t y '  of  
hi s i nf or mat i on[ . ] " ) ;  2 LaFave,  supr a not e 3,  § 3. 3( a) ,  at  100-
01 ( same) .   But  some cases al so appear  t o speak of  a decl ar ant ' s 
" r el i abi l i t y"  as a synonym f or  t he decl ar ant ' s " ver aci t y. "   See,  
e. g. ,  St at e v.  Reed,  156 Wi s.  2d 546,  554- 55,  457 N. W. 2d 494 
( Ct .  App.  1990)  ( exami ni ng whet her  an i nf or mant  was 
" suf f i c i ent l y r el i abl e t o suppor t  i ssuance of  t he war r ant " ) .  

I t  i s  not  sur pr i s i ng t hat  t he cour t s ar e i nconsi st ent  i n 
t hei r  use of  t he t er m " r el i abi l i t y . "   As we have st at ed,  t he 
Gat es Cour t  hel d t hat  t he concept s of  " ver aci t y, "  " r el i abi l i t y , "  
and " basi s of  knowl edge"  ar e " c l osel y i nt er t wi ned"  and ser ve 
si mpl y t o " i l l umi nat e t he commonsense,  pr act i cal  quest i on 
whet her  t her e i s  ' pr obabl e cause'  t o bel i eve t hat  cont r aband or  
evi dence i s l ocat ed i n a par t i cul ar  pl ace. "   Gat es,  462 U. S.  at  
230.   The Cour t  has not  r equi r ed t hat  t hese concept s be gi ven 
pr eci se def i ni t i ons or  t hat  t he cour t s adher e t o a r i gi d 
anal yt i cal  pr ocedur e when exami ni ng a war r ant  t hat  i s  based on 
i nf or mat i on suppl i ed by a hear say decl ar ant .     

17 Lopez,  207 Wi s.  2d at  426 ( i ndependent  pol i ce 
cor r obor at i on of  t he decl ar ant ' s  i nf or mat i on i mpar t s a degr ee of  
r el i abi l i t y  t o unver i f i ed det ai l s) ;  St at e v.  Ri char dson,  156 
Wi s.  2d 128,  141,  456 N. W. 2d 830 ( 1990)  ( c i t i ng Al abama v.  
Whi t e,  496 U. S.  325,  332 ( 1990) ) .   

18 I l l i noi s v.  Gat es,  462 U. S.  at  244.  
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basi s f or  hi s or  her  al l egat i ons t hat  evi dence of  a cr i me woul d 

be f ound at  a cer t ai n pl ace. 19  The basi s of  a decl ar ant ' s 

knowl edge i s most  di r ect l y shown by an expl anat i on of  how t he 

decl ar ant  came by hi s or  her  i nf or mat i on. 20  The basi s of  a 

decl ar ant ' s knowl edge al so may be shown i ndi r ect l y.   The weal t h 

of  det ai l  communi cat ed by a decl ar ant ,  f or  exampl e,  may be 

suf f i c i ent  t o per mi t  an i nf er ence t hat  t he basi s of  t he 

decl ar ant ' s knowl edge i s sound. 21   

¶23 The ver aci t y and basi s of  knowl edge of  a decl ar ant  ar e 

r el evant  whet her  t he decl ar ant  communi cat es di r ect l y t o t he 

pol i ce or  i ndi r ect l y t hr ough anot her .   Any decl ar ant  i s a 

" per son[ ]  suppl y i ng hear say i nf or mat i on, "  and hi s or  her  

ver aci t y and t he basi s of  hi s knowl edge accor di ngl y ar e wi t hi n 

t he t ot al i t y of  t he c i r cumst ances r el evant  t o t he pr obabl e cause 

det er mi nat i on. 22  I t  woul d make l i t t l e sense f or  t he ver aci t y of  

                                                 
19 2 LaFave,  supr a not e 3,  § 3. 3( a) ,  at  100.  

20 I d.  at  102.  

21 See I l l i noi s v .  Gat es,  462 U. S.  213,  244- 46 ( 1983)  
( weal t h of  det ai l  suppl i ed by an anonymous i nf or mant  
demonst r at ed a f ai r  pr obabi l i t y  t hat  t he anonymous i nf or mant  had 
obt ai ned hi s i nf or mat i on ei t her  di r ect l y f r om t he Gat eses or  
f r om someone t hey t r ust ed) ;  2 LaFave,  supr a not e 3,  § 3. 3( a) ,  at  
102.  

22 St at e v.  Ker r ,  181 Wi s.  2d 372,  379,  511 N. W. 2d 586 
( 1994)  ( quot i ng I l l i noi s v.  Gat es,  462 U. S.  213,  238 ( 1982) ) .   
See al so St at e v.  Fal bo,  190 Wi s.  2d 328,  337,  526 N. W. 2d 814 
( Ct .  App.  1994)  ( t r i al  cour t  must  consi der  al l  ci r cumst ances set  
f or t h i n af f i davi t ,  i ncl udi ng t he ver aci t y and basi s of  
knowl edge of  per sons suppl y i ng hear say i nf or mat i on) .  
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a decl ar ant  or  t he basi s of  t he decl ar ant ' s knowl edge t o be 

r el evant  t o t he pr obabl e cause det er mi nat i on when l aw 

enf or cement  of f i cer s obt ai n i nf or mat i on di r ect l y f r om t he 

decl ar ant  yet  not  r el evant  t o t he pr obabl e cause det er mi nat i on 

when of f i cer s obt ai n i nf or mat i on f r om t he decl ar ant  i ndi r ect l y 

t hr ough anot her  decl ar ant .   The ext ent  t o whi ch a sear ch 

war r ant ' s suppor t i ng af f i davi t  must  demonst r at e t he ver aci t y and 

basi s of  knowl edge of  a decl ar ant  may var y dependi ng on t he 

ci r cumst ances speci f i c  t o each case. 23  

¶24 We r ej ect  t he St at e' s of f er  of  a br i ght - l i ne r ul e,  

namel y t hat  f or  pur poses of  an af f i davi t  f or  a sear ch war r ant  

l aw enf or cement  of f i cer s " ar e not  r equi r ed t o val i dat e [ t he]  

                                                                                                                                                             
See al so Uni t ed St at es v.  Sat t er whi t e,  980 F. 2d 317,  322 

( 5t h Ci r .  1992)  ( " Wher e an i nf or mant ' s r epor t  i s  not  based on 
per sonal  knowl edge,  but  r at her  on t he i nf or mat i on of  a second 
i ndi v i dual ,  we must  det er mi ne whet her  a subst ant i al  basi s exi st s  
f or  cr edi t i ng t he second i ndi v i dual ' s i nf or mat i on. " ) ;  Peopl e v.  
Pat e,  878 P. 2d 685,  690 n. 10 ( Col o.  1994)  ( " [ W] hen a magi st r at e 
r ecei ves an af f i davi t  whi ch cont ai ns hear say upon hear say,  he 
need not  cat egor i cal l y r ej ect  t hi s doubl e hear say i nf or mat i on.   
Rat her ,  he i s cal l ed upon t o eval uat e t hi s i nf or mat i on as wel l  
as ot her  i nf or mat i on i n t he af f i davi t  i n or der  t o det er mi ne 
whet her  i t  can be r easonabl y i nf er r ed t hat  t he i nf or mant  had 
gai ned hi s i nf or mat i on i n a r el i abl e way. "  ( quot at i on mar ks and 
ci t at i on omi t t ed) ) ;  St at e v.  Ni ehaus,  452 N. W. 2d 184,  190 ( I owa 
1990)  ( " The magi st r at e must  be pr esent ed wi t h a means of  
assessi ng t he cr edi bi l i t y  of  bot h t he i ndi v i dual  who spoke wi t h 
t he af f i ant ,  as wel l  as a means of  assessi ng t he i ni t i al  sour ce 
of  t he i nf or mat i on. " ) ;  2 LaFave,  supr a not e 3,  § 3. 3( c) ,  at  142 
( " I n t he hear say- upon- hear say si t uat i on,  as wher e an i nf or mant  
of  est abl i shed r el i abi l i t y  t el l s  pol i ce what  someone el se has 
t ol d hi m,  t her e i s a need t o est abl i sh ver aci t y wi t h r espect  t o 
each per son i n t he hear say chai n. "  ( f oot not e omi t t ed) ) .  

23 See I l l i noi s v.  Gat es,  462 U. S.  213,  230 ( 1983) .    
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r el i abi l i t y  of  a r el i abl e i nf or mant ' s sour ce"  i n at t empt i ng t o 

demonst r at e pr obabl e cause f or  t he i ssuance of  a sear ch 

war r ant . 24  The St at e r el i es on St at e v.  McAt t ee,  2001 WI  App 

262,  248 Wi s.  2d 865,  637 N. W. 2d 774,  f or  t hi s br i ght - l i ne r ul e,  

especi al l y t he f ol l owi ng sent ences:  " [ F] or  pur poses of  pr obabl e 

cause t o ar r est ,  t he pol i ce wer e ent i t l ed t o r el y on i nf or mat i on 

f r om a known and r el i abl e i nf or mant  wi t hout  i ndependent l y 

det er mi ni ng t he r el i abi l i t y  of  t he i nf or mant ' s sour ce or  t he 

sour ce' s i nf or mat i on.  .  .  .  McAt t ee ci t es no aut hor i t y r equi r i ng 

pol i ce t o gai n addi t i onal  i nf or mat i on,  cor r obor at i ng t hat  

r ecei ved f r om a r el i abl e i nf or mant ,  bef or e maki ng an ar r est . " 25   

¶25 These sent ences shoul d not  be t aken out  of  cont ext .  

The of f i cer s i n McAt t ee ( who ar r est ed McAt t ee wi t h pr obabl e 

cause but  wi t hout  a war r ant )  r el i ed on t he st at ement s of  a 

r el i abl e conf i dent i al  sour ce about  what  ot her  per sons had t ol d 

her  about  t he cr i me.   The r el i abl e conf i dent i al  sour ce i n 

McAt t ee ( who was not  pr esent  at  t he scene of  t he cr i me)  pr ovi ded 

t he pol i ce wi t h det ai l ed i nf or mat i on about  her  var i ous sour ces 

                                                 
24 Br i ef  and Appendi x of  Pl ai nt i f f - Respondent - Pet i t i oner  

St at e of  Wi sconsi n at  15.  

25 St at e v.  McAt t ee,  2001 WI  App 262,  ¶¶12,  14,  248 
Wi s.  2d 865,  637 N. W. 2d 774.  

I n t hese sent ences,  t he McAt t ee cour t  speaks of  a 
decl ar ant ' s " r el i abi l i t y"  when we and ot her  cases woul d r ef er  t o 
t he decl ar ant ' s " ver aci t y. "   As we expl ai n at  not e 16,  supr a,  
t hi s di st i nct i on i n t er mi nol ogy does not  r ef l ect  a subst ant i ve 
di f f er ence i n t he anal yt i cal  f r amewor k.  
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suppor t i ng t hei r  ver aci t y and t he basi s of  t hei r  knowl edge. 26  

Thi s det ai l ed i nf or mat i on pr ovi ded cor r obor at i on.   Fur t her mor e,  

t he l aw enf or cement  of f i cer s had i ndependent  cor r obor at i on of  

t he r el i abl e conf i dent i al  sour ce' s st at ement s. 27  The St at e' s 

br i ef  i n McAt t ee cor r ect l y ar gued t hat  " pol i ce had r easonabl e 

gr ounds t o cr edi t  bot h t he ver aci t y and basi s of  knowl edge of  

t he per sons suppl y i ng hear say i nf or mat i on. " 28  Fi nal l y,  i f  

McAt t ee wer e i nt er pr et ed as t he St at e r equest s,  McAt t ee woul d 

s i l ent l y r ever se sever al  ot her  cases, 29 whi ch t he cour t  of  

appeal s does not  have t he power  t o do.  

¶26 The McAt t ee deci s i on does not  cr eat e a br i ght - l i ne 

r ul e t hat  pr obabl e cause may be est abl i shed wi t hout  consi der i ng 

t he r el i abi l i t y  of  t he sour ce of  a r el i abl e conf i dent i al  

i nf or mant .   We agr ee wi t h t he cour t  of  appeal s t hat  t he St at e' s 

r el i ance on McAt t ee i s mi spl aced.   The cour t  of  appeal s 

expl ai ned t hat  " Wi sconsi n cour t s r equi r e some evi dence of  

                                                 
26 The r el i abl e conf i dent i al  i nf or mant ' s sour ces wer e 

i dent i f i ed as f ami l y member s of  t he def endant ,  one of  whom al so 
was t he conf i dent i al  i nf or mant ' s best  f r i end and al l  of  whom 
i ncul pat ed t he def endant  i n t he same mur der .   McAt t ee,  248 
Wi s.  2d 865,  ¶3.  

27 McAt t ee,  248 Wi s.  2d 865,  ¶13.  

28 St at e' s br i ef  t o t he cour t  of  appeal s at  20 ( c i t i ng St at e 
v.  Fal bo,  190 Wi s.  2d 328,  337,  56 N. W. 2d 814 ( Ct .  App.  1994) ) .    

29 See,  e. g. ,  St at e v.  Lopez,  207 Wi s.  2d at  425- 26 
( consi der i ng r el evant  t he r el i abi l i t y  of  i nf or mat i on t hat  a 
pol i ce i nf or mant  r ecei ved f r om a t hi r d per son;  st at i ng t hat  " t he 
t r i al  cour t  must  consi der  al l  of  t he c i r cumst ances set  f or t h i n 
t he af f i davi t ,  i ncl udi ng t he ver aci t y and basi s of  knowl edge of  
per sons suppl y i ng hear say i nf or mat i on" ) .   
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r el i abi l i t y  of  t he pr of f er ed hear say,  even when i t  comes f r om a 

r el i abl e CI  [ conf i dent i al  i nf or mant ] .  .  .  .  Hence,  i n McAt t ee,  

t he t hi r d par t y  hear say,  al t hough r epor t ed by a r el i abl e CI ,  

est abl i shed pr obabl e cause because i t  was cor r obor at ed i n 

s i gni f i cant  par t  by pol i ce i nvest i gat i on. " 30  As t he cour t  of  

appeal s expl ai ned,  t he McAt t ee cour t  of  appeal s hel d onl y t hat  

t he l aw enf or cement  of f i cer s under  t he c i r cumst ances of  t hat  

case wer e ent i t l ed t o r el y on i nf or mat i on f r om a known and 

r el i abl e i nf or mant  wi t hout  i ndependent l y det er mi ni ng t he 

r el i abi l i t y  of  t he i nf or mant ' s sour ce or  t he sour ce' s 

i nf or mat i on. 31   

¶27 I n sum,  a r evi ewi ng cour t  must  concl ude t hat  t he 

t ot al i t y of  t he c i r cumst ances demonst r at es t hat  t he war r ant -

i ssui ng commi ssi oner  had a subst ant i al  basi s f or  concl udi ng t hat  

t her e was a f ai r  pr obabi l i t y  t hat  a sear ch of  t he speci f i ed 

pr emi ses woul d uncover  evi dence of  wr ongdoi ng. 32   

B 

                                                 
30 St at e v.  Romer o,  No.  2007AP1139- CR,  unpubl i shed sl i p op. ,  

¶¶10- 11 ( Wi s.  Ct .  App.  Mar ch 18,  2008) .  

31 St at e v.  McAt t ee,  2001 WI  App 262,  248 Wi s.  2d 865,  637 
N. W. 2d 774.  

32 St at e v.  Ander son,  138 Wi s.  2d 451,  469,  406 N. W. 2d 398 
( 1987)  ( c i t i ng I l l i noi s v.  Gat es,  462 U. S.  213,  236 ( 1983) ) .   
See al so St at e v.  Hi ggi nbot ham,  162 Wi s.  2d 978,  989,  471 
N. W. 2d 24 ( 1991)  ( " The dut y of  t he r evi ewi ng cour t  i s  t o ensur e 
t hat  t he magi st r at e had a subst ant i al  basi s f or  concl udi ng t hat  
t he pr obabl e cause exi st ed. "  ( c i t at i on omi t t ed) ) .  
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¶28 We exami ne t he af f i davi t  i n l i ght  of  t he def endant ' s 

ar gument s t hat  t he af f i davi t  i s  i nsuf f i c i ent  t o est abl i sh 

pr obabl e cause.  

¶29 I n t he i nst ant  case a conf i dent i al  i nf or mant  t ol d a 

l aw enf or cement  of f i cer  what  someone el se had t ol d hi m.   I n such 

a case,  t he ver aci t y of  each per son i n t he chai n i s r el evant .   

The def endant ,  i n chal l engi ng t he war r ant - i ssui ng commi ssi oner ' s 

pr obabl e cause det er mi nat i on,  does not  cont est  t he ver aci t y of  

t he conf i dent i al  i nf or mant  or  t he basi s of  hi s knowl edge.   

Rat her ,  t he def endant  chal l enges t he ver aci t y of  Mr .  X. 33   

¶30 The def endant  t hus f ocuses on t he st at ement s i n t he 

af f i davi t  at t r i but ed t o Mr .  X,  par t i cul ar l y Mr .  X' s c l ai m t o 

have pur chased cocai ne f r om t he def endant .   The def endant  

cont ends t hat  t he af f i davi t  set s f or t h no basi s f or  f i ndi ng Mr .  

X cr edi bl e or  f or  f i ndi ng r el i abl e Mr .  X' s st at ement  t hat  t he 

def endant  f ur ni shed t he cocai ne.    

¶31 The def endant  poi nt s out  t hat  t he af f i davi t  does not  

st at e t hat  t he conf i dent i al  i nf or mant  or  any l aw enf or cement  

of f i cer  obser ved t he al l eged t r ansact i on bet ween Mr .  X and t he 

def endant ;  does not  st at e t hat  t he conf i dent i al  i nf or mant  or  any 

l aw enf or cement  of f i cer  obser ved t he def endant  ent er  t he gar age 

wher e t he dr ug t r ansact i on pur por t edl y occur r ed;  does not  

i dent i f y Mr .  X or  descr i be Mr .  X' s r el at i onshi p t o t he def endant  

                                                 
33 The def endant  does not  chal l enge t he basi s of  Mr .  X' s  

knowl edge.   Mr .  X pur por t ed t o pass on f i r st - hand i nf or mat i on t o 
t he conf i dent i al  i nf or mant ,  t hat  i s ,  Mr .  X' s per sonal  knowl edge 
t hat  t he def endant  suppl i ed t he cocai ne.    
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or  t o t he conf i dent i al  i nf or mant ;  and does not  st at e t hat  ei t her  

l aw enf or cement  of f i cer s or  t he conf i dent i al  i nf or mant  knew Mr .  

X' s i dent i t y.    

¶32 We agr ee wi t h t he def endant  t hat  Of f i cer  Cor r ea' s 

af f i davi t  i s  heavi l y dependent  upon t he ver aci t y  of  Mr .  X.   We 

al so agr ee wi t h t he def endant  t hat  al t hough t he af f i davi t  

descr i bes Mr .  X as r epr esent i ng t hat  he had pur chased cocai ne i n 

a gar age behi nd t he def endant ' s r esi dence f r om a per son l at er  

i dent i f i ed as t he def endant ,  t he af f i davi t  does not  show t hat  

any per son ot her  t han Mr .  X wi t nessed any par t  of  t hi s al l eged 

dr ug t r ansact i on bet ween Mr .  X and t he def endant .   Nei t her  t he 

conf i dent i al  i nf or mant  nor  any l aw enf or cement  of f i cer  di r ect l y  

wi t nessed any cr i mi nal  act i v i t y i n t he def endant ' s gar age or  any 

cr i mi nal  act i v i t y i nvol v i ng t he def endant .    

¶33 We al so acknowl edge t hat  i nf or mat i on concer ni ng Mr .  X 

i s spar se i ndeed.   Of f i cer  Cor r ea' s af f i davi t  does not  f ur ni sh 

Mr .  X' s name and does not  descr i be Mr .  X' s r el at i onshi p wi t h 

ei t her  t he conf i dent i al  i nf or mant  or  t he def endant .    

¶34 Never t hel ess we concl ude t hat  Of f i cer  Cor r ea' s 

af f i davi t  passes must er  as suppor t  f or  t he war r ant  i ssued t o 

sear ch t he def endant ' s r esi dence.   Rel i ance on i nf or mat i on 

pr ovi ded t o a conf i dent i al  i nf or mant  by a par t i c i pant  i n a cr i me 

has been appr oved by sever al  cour t s even i n t he absence of  

const ant  v i sual  cont act  wi t h t he par t i c i pant  conduct i ng t he 

t r ansact i on. 34  Fact s set  f or t h i n t he af f i davi t  demonst r at e Mr .  
                                                 

34 See Uni t ed St at es v.  Ar t ez,  389 F. 3d 1106,  1112- 13 ( 10t h 
Ci r .  2004) ,  and cases ci t ed t her ei n.  
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X' s ver aci t y t o a degr ee suf f i c i ent  t o show,  consi der i ng t he 

t ot al i t y of  t he c i r cumst ances pr esent ed t o t he war r ant - i ssui ng 

commi ssi oner ,  t hat  t he commi ssi oner  had a subst ant i al  basi s f or  

concl udi ng t hat  t her e was a f ai r  pr obabi l i t y  t hat  a sear ch woul d 

uncover  evi dence of  wr ongdoi ng at  t he def endant ' s r esi dence.    

¶35 Fi r st ,  t he af f i davi t  t ends t o est abl i sh t he 

r el i abi l i t y  of  t he i nf or mat i on t hat  Mr .  X i mpar t ed ( and t hus Mr .  

X' s ver aci t y)  by showi ng t hat  l aw enf or cement  of f i cer s wer e abl e 

t o cor r obor at e some of  Mr .  X' s asser t i ons pr i or  t o seeki ng t he 

war r ant .   I t  i s  est abl i shed t hat  " [ i ] ndependent  pol i ce 

cor r obor at i on of  [ an]  i nf or mant ' s i nf or mat i on i mpar t s a degr ee 

of  r el i abi l i t y  t o unver i f i ed det ai l s. " 35  I n t he pr esent  case,  

Mr .  X pr edi ct ed t hat  a per son woul d be wai t i ng t o meet  hi m near  

t he def endant ' s r esi dence,  t hat  t hi s per son was named " Jai me, "  

and t hat  Jai me woul d suppl y cocai ne t o Mr .  X.   Law enf or cement  

of f i cer s cor r obor at ed t hese asser t i ons when t hey obser ved t he 

def endant ,  Jai me Romer o,  emer ge f r om t he f r ont  door  of  hi s 

r esi dence,  mot i on t o Mr .  X t o go t owar d t he al l ey/ gar age 

di r ect l y behi nd t he def endant ' s r esi dence,  and t hen pr oceed 

t owar d t hat  ar ea hi msel f .   The l aw enf or cement  of f i cer s ver i f i ed 

                                                 
35 St at e v.  Jones,  2002 WI  App 196,  ¶15,  257 Wi s.  2d 319,  

651 N. W. 2d 305 ( quot at i on mar ks and ci t at i on omi t t ed) .  

See al so I l l i noi s v.  Gat es,  462 U. S.  213,  244- 45 ( 1983)  
( " I t  i s  enough,  f or  pur poses of  assessi ng pr obabl e cause,  t hat  
cor r obor at i on t hr ough ot her  sour ces of  i nf or mat i on r educed t he 
chances of  a r eckl ess or  pr evar i cat i ng t al e,  t hus pr ovi di ng a 
subst ant i al  basi s f or  cr edi t i ng t he hear say. "  ( quot at i on mar ks,  
br acket s,  and ci t at i on omi t t ed) ) .    
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t hat  Jai me Romer o l i ved at  t hat  addr ess and t hat  t he subst ance 

Mr .  X c l ai med he got  f r om Jai me was i n f act  cocai ne.    

¶36 Second,  t he af f i davi t  t ends t o est abl i sh Mr .  X' s 

cr edi bi l i t y  ( and t hus hi s ver aci t y)  by descr i bi ng numer ous 

st at ement s t hat  Mr .  X made agai nst  hi s penal  i nt er est .   When a 

decl ar ant  makes st at ement s agai nst  hi s penal  i nt er est  t hat  ar e 

c l osel y r el at ed t o t he cr i mi nal  act i v i t y bei ng i nvest i gat ed, 36 

                                                 
36 See 2 LaFave,  supr a not e 3,  § 3. 3( c) ,  at  143- 44 

( " [ W] het her  t he admi ssi on i s by a secondar y sour ce or  by an 
i nf or mant  speaki ng di r ect l y t o t he pol i ce,  i t  must  appear  t hat  
t he decl ar at i on agai nst  penal  i nt er est  has a suf f i c i ent  nexus t o 
t he i nf or mat i on cr i t i cal  t o t he pr obabl e cause 
det er mi nat i on.  .  .  .  What  i s needed i s a showi ng t hat  t he 
i nf or mant ' s st at ement s agai nst  hi s own penal  i nt er est  wer e 
c l osel y r el at ed t o t he cr i mi nal  act i v i t y f or  whi ch pr obabl e 
cause t o ar r est  or  sear ch i s bei ng est abl i shed .  .  .  . "  
( quot at i on mar ks and f oot not e omi t t ed) ) .    

See al so Uni t ed St at es v.  Jackson,  818 F. 2d 345,  349 ( 5t h 
Ci r .  1987)  ( concl udi ng t hat  an i nf or mant ' s sel f - i ncr i mi nat i ng 
st at ement s pr ovi ded " no si gni f i cant  i ndi c i a of  [ t he i nf or mant ' s]  
r el i abi l i t y  as t o t he char ges he [ made]  agai nst  [ t he def endant ] "  
because t he i nf or mant ' s " i nf or mat i on r egar di ng [ t he def endant ' s]  
par t i c i pat i on i s not  t he par t  of  t he [ i nf or mant ' s]  conf essi on 
t hat  pr i mar i l y i ncr i mi nat e[ d]  [ t he i nf or mant ] "  and because " [ t he 
i nf or mant ' s]  i ncul pat i on of  [ t he def endant ]  coul d r easonabl y be 
vi ewed as an at t empt  t o cur r y f avor  and r ecei ve mor e l eni ent  
t r eat ment  f r om pol i ce of f i c i al s" ) ;  Uni t ed St at es v.  Mi l l er ,  753 
F. 2d 1475,  1480 ( 9t h Ci r .  1985)  ( r ej ect i ng " t he cont ent i on t hat  
[ an i nf or mant ' s]  st at ement s coul d be cr edi t ed because t hey wer e 
agai nst  hi s penal  i nt er est "  on t he gr ound t hat  " t he af f i davi t  
does not  show any nexus bet ween [ t he i nf or mant ' s]  st at ement s and 
t he cr i mi nal  act i v i t y occur r i ng"  on t he pr oper t y subj ect  t o a 
sear ch war r ant  i n t hat  case) ;  Gal gano v.  St at e,  248 S. E. 2d 548,  
550 ( Ga.  Ct .  App.  1978)  ( concl udi ng t hat  under  c i r cumst ances i n 
whi ch " t her e i s no connect i on .  .  .  bet ween t he i nf or mat i on 
pr ovi ded by [ an]  i nf or mant  and t he pr i or  cr i mi nal  act i v i t y t o 
whi ch [ t he i nf or mant ]  conf esse[ s ] , "  t he i nf or mant ' s admi ssi on of  
cr i mi nal  act i v i t y " damages r at her  t han suppor t s hi s 
cr edi bi l i t y . " ) .    
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under  c i r cumst ances pr ovi di ng t he decl ar ant  wi t h no appar ent  

mot i ve t o speak di shonest l y, 37 such st at ement s may be t aken as 

est abl i shi ng t he decl ar ant ' s cr edi bi l i t y  and t hus hi s ver aci t y.   

¶37 I n t he pr esent  case,  Mr .  X' s st at ement s agai nst  hi s 

penal  i nt er est  wer e made under  c i r cumst ances per mi t t i ng an 

i nf er ence of  cr edi bi l i t y  and t hus ver aci t y.   Mr .  X' s st at ement s 

i ncul pat ed bot h hi msel f  and t he def endant  i n t he same cr i me——a 

dr ug t r ansact i on occur r i ng i n a gar age behi nd t he def endant ' s 

r esi dence——and r el at ed ver y c l osel y t o t he St at e' s al l egat i on 

t hat  t he def endant  possessed cocai ne i n hi s home.   Mor eover ,  t he 

f act s asser t ed i n Of f i cer  Cor r ea' s af f i davi t  do not  suggest  t hat  

Mr .  X had any mot i ve t o f al sel y i ncul pat e t he def endant  when 

speaki ng t o t he conf i dent i al  i nf or mant ,  who had pr esent ed 

hi msel f  t o Mr .  X as not hi ng ot her  t han a pur chaser  of  unl awf ul  

nar cot i cs.    

¶38 Al t hough a per son shoul d not  be deemed t r ust wor t hy 

mer el y because he admi t s t hat  he i s a cr i mi nal , 38 under  t he 

pr oper  c i r cumst ances " t he cr edi bi l i t y  of  an i nf or mant ,  f or  t he 

                                                 
37 See 2 LaFave,  supr a not e 3,  § 3. 3( c) ,  at  134 ( " [ A]  

per son' s st at ement  agai nst  hi s penal  i nt er est  car r i es wi t h i t  an 
i ndi c i a of  r el i abi l i t y  i f  i t  may al so be sai d t hat  t he st at ement  
was made under  c i r cumst ances when he woul d have no r eason t o 
l i e. "  ( c i t i ng and quot i ng Dut t on v.  Evans,  400 U. S.  74 ( 1970)  
( quot at i on mar ks omi t t ed) ) .    

38 See 2 LaFave,  supr a not e 3,  § 3. 3( c) ,  at  134 
( " Unquest i onabl y,  t he admi ssi on- agai nst - penal - i nt er est  concept  
shoul d not  be appl i ed i n such a casual  f ashi on t hat  cr i mi nal s 
ar e t her eby deemed mor e cr edi bl e t han di s i nt er est ed ' c i t i zen-
i nf or mer s, '  f or  t hi s woul d t ur n est abl i shed Four t h Amendment  
doct r i ne on i t s head. " ) .  
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pur pose of  f i ndi ng pr obabl e cause,  i s est abl i shed by t he f act  

t hat  hi s or  her  st at ement  i s agai nst  hi s or  her  penal  

i nt er est . " 39  I n t he pr esent  case not hi ng woul d al er t  t he 

war r ant - i ssui ng commi ssi oner  t hat  Mr .  X had a mot i ve t o f al sel y  

accuse t he def endant .   Not hi ng i n t he af f i davi t  woul d al er t  t he 

war r ant - i ssui ng commi ssi oner  t hat  Mr .  X woul d get  anyt hi ng f r om 

l aw enf or cement  i n r et ur n f or  asser t i ng t hat  he coul d get  and 

di d get  cocai ne f r om t he def endant .    

¶39 " [ S] t at ement s agai nst  penal  i nt er est s may be used t o 

est abl i sh r el i abi l i t y  even when t he decl ar ant  i s  not  awar e t hat  

t he l i s t ener  i s  a pol i ce of f i cer . " 40  I ndeed,  t he case can be 

made t hat  a decl ar ant ' s unwi t t i ng par t i c i pat i on i n a pol i ce 

st i ng ser ves t o bol st er  hi s cr edi bi l i t y .   Pr of essor  LaFave,  f or  

exampl e,  cont ends t hat  " as a gener al  pr oposi t i on t her e i s mor e 

r eason t o r el y  upon [ admi ssi ons made t o a conf i dent i al  

i nf or mant ]  t han admi ssi ons made di r ect l y t o pol i ce,  f or  i n t he 

l at t er  s i t uat i on t her e i s al ways t he chance t hat  t he i nf or mer  i s 

a st ool i e who per cei ves he can admi t  t o cr i mi nal i t y wi t hout  

s i gni f i cant  r i sk. " 41   

                                                 
39 St at e v.  Ander son,  138 Wi s.  2d 451,  470,  406 N. W. 2d 398 

( 1987) .  

40 St at e v.  Ander son,  138 Wi s.  2d 451,  471,  406 N. W. 2d 398 
( 1987) .    

41 2 LaFave,  supr a not e 3,  § 3. 3( c) ,  at  142- 43.   
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¶40 We agr ee wi t h t he def endant  t hat  Of f i cer  Cor r ea' s 

af f i davi t  does not  concl usi vel y r ul e out  t he hypot hesi s t hat  Mr .  

X i mpl ement ed a r use f or  t he pur pose of  f ool i ng t he conf i dent i al  

i nf or mant  i nt o bel i evi ng t hat  Mr .  X was obt ai ni ng cocai ne f r om 

t he def endant  when i t  f act  he al r eady had obt ai ned i t  f r om 

anot her  sour ce.   Ar guabl y,  t he i nf er ence t hat  Mr .  X t r i cked t he 

conf i dent i al  i nf or mant  i n t hi s manner  mi ght  be a r easonabl e one.  

¶41 Never t hel ess,  " [ t ] he t est  i s  not  whet her  t he i nf er ence 

dr awn [ by t he war r ant - i ssui ng commi ssi oner ]  i s  t he onl y 

r easonabl e i nf er ence.   The t est  i s  whet her  t he i nf er ence dr awn 

i s a r easonabl e one. " 42  The war r ant - i ssui ng commi ssi oner ' s  

i nf er ence f r om t he af f i davi t  t hat  Mr .  X got  t he cocai ne f r om t he 

def endant  i s r easonabl e.  

*  *  *  *  

¶42 I n deci di ng whet her  pr obabl e cause exi st s f or  t he 

i ssuance of  a sear ch war r ant ,  t he r evi ewi ng cour t  exami nes t he 

t ot al i t y of  t he c i r cumst ances pr esent ed t o t he war r ant - i ssui ng 

commi ssi oner  t o det er mi ne whet her  t he war r ant - i ssui ng 

                                                                                                                                                             
See al so Uni t ed St at es v.  Cast i l l o,  866 F. 2d 1071,  1077- 78 

( 9t h Ci r .  1988)  ( concl udi ng t hat  an af f i davi t  pr ovi ded a 
subst ant i al  basi s f or  cr edi t i ng a hear say st at ement  because t he 
decl ar ant  " was not  awar e t hat  [ t he per son t o whom he spoke]  was 
a DEA agent  and had no appar ent  r eason t o gi ve hi m f al se 
i nf or mat i on .  .  . " ) ;  St at e v.  Gunwal l ,  720 P. 2d 808,  818 ( Wash.  
1986)  ( concl udi ng t hat  a decl ar ant  was cr edi bl e because she made 
sever al  st at ement s agai nst  her  penal  i nt er est  t o under cover  
of f i cer s whom she " had no r eason t o v i ew .  .  .  as anyone ot her  
t han pr i vat e c i t i zens" ) .    

42 St at e v.  War d,  2000 WI  3,  ¶30,  231 Wi s.  2d 723,  604 
N. W. 2d 517.    



No.  2007AP1139-CR 

25 
 

commi ssi oner  had a subst ant i al  basi s f or  concl udi ng t hat  t her e 

was a f ai r  pr obabi l i t y  t hat  a sear ch of  t he speci f i ed pr emi ses 

woul d uncover  evi dence of  wr ongdoi ng. 43  

¶43 We concl ude t hat  t he af f i davi t  suppor t i ng t he war r ant  

t o sear ch t he def endant ' s r esi dence r est i ng i n par t  on t he 

st at ement s of  Mr .  X meet s t he t ot al i t y of  t he c i r cumst ances 

t est .  The war r ant - i ssui ng commi ssi oner  had a subst ant i al  basi s 

f or  concl udi ng on t he t ot al i t y of  t he c i r cumst ances t hat  t her e 

was a f ai r  pr obabi l i t y  t hat  a sear ch of  t he speci f i ed pr emi ses 

woul d uncover  ev i dence of  wr ongdoi ng.   We t her ef or e sust ai n t he 

war r ant - i ssui ng commi ssi oner ' s det er mi nat i on t hat  pr obabl e cause 

exi st ed f or  i ssuance of  t he war r ant  i n t he i nst ant  case.    

¶44 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s r ever si ng t he ci r cui t  cour t ' s  j udgment  of  convi ct i on and 

af f i r m t he j udgment  of  convi ct i on.    

By the Court.—The deci s i on of  t he Cour t  of  Appeal s i s 

r ever sed.  

                                                 
43 I l l i noi s v.  Gat es,  462 U. S.  213,  238- 39 ( 1983) .  
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¶45 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   The 

maj or i t y opi ni on af f i r ms t he convi ct i on of  Jai me Romer o f or  t he 

manuf act ur e,  di st r i but i on or  del i ver y of  mor e t han 40 gr ams of  

cocai ne,  par t y t o t he cr i me,  cont r ar y t o Wi s.  St at .  

§ 961. 41( 1m) ( cm) 4.  and § 939. 05 ( 2005- 06) . 1  I  agr ee wi t h t hi s 

concl usi on.    

¶46 I  wr i t e separ at el y f or  t wo r easons:   ( 1)  I  concl ude 

t hat  t he maj or i t y opi ni on coul d be r ead,  mi st akenl y,  as r e-

est abl i shi ng a r i gi d t wo- pr ong t est  f or  eval uat i ng t he 

suf f i c i ency of  t he al l egat i ons i n a war r ant  af f i davi t ,  s i mi l ar  

t o t he t est  empl oyed i n Agui l ar  v.  Texas,  378 U. S.  108 ( 1964) .   

The Uni t ed St at es Supr eme Cour t  set  asi de Agui l ar  i n I l l i noi s v.  

Gat es,  462 U. S.  213 ( 1983) ,  when Gat es est abl i shed t he t ot al i t y 

of  t he c i r cumst ances appr oach f or  assessi ng t he suf f i c i ency of  

t he i nf or mat i on pr ovi ded t o obt ai n a sear ch war r ant . 2  ( 2)  I  

concl ude t hat  t he maj or i t y opi ni on coul d be r ead,  mi st akenl y,  as 

r equi r i ng a det er mi nat i on of  t he ver aci t y,  i . e. ,  t r ut hf ul ness,  

of  a per son who i s not  a known conf i dent i al  i nf or mant ,  her e 

Mr .  X, 3 r at her  t han assessi ng t he r el i abi l i t y  of  Mr .  X' s 

st at ement s t hr ough a common sense i nt er pr et at i on of  t he r ecor d 

bef or e t he magi st r at e.   Accor di ngl y,  I  r espect f ul l y concur .  
                                                 

1 Maj or i t y op. ,  ¶1.  

2 I t  i s  t he t ot al i t y of  t he c i r cumst ances appr oach t hat  we 
empl oy i n ascer t ai ni ng whet her  t he guar ant ees of  t he Four t h 
Amendment  of  t he Uni t ed St at es Const i t ut i on and of  Ar t i c l e I ,  
Sect i on 11 of  t he Wi sconsi n Const i t ut i on ar e obser ved when a 
sear ch war r ant  i s i ssued.   St at e v.  Ander son,  138 Wi s.  2d 451,  
469,  406 N. W. 2d 398 ( 1987) .  

3 The maj or i t y opi ni on empl oys t hi s shor t hand,  so I  do as 
wel l .   Maj or i t y op. ,  ¶9.    
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I .   BACKGROUND 

¶47 Thi s case t ur ns on whet her  t he sear ch war r ant  i ssued 

f or  Romer o' s home was based on suf f i c i ent  evi dence t o show t hat  

pr obabl e cause exi st ed t hat  evi dence of  wr ongdoi ng woul d be 

f ound t her ei n.   The evi dent i ar y r ecor d t o suppor t  t he sear ch 

war r ant  consi st s of  t he af f i davi t  of  Of f i cer  Mi guel  Cor r ea.   Hi s 

af f i davi t  i ncor por at es hear say f r om a known conf i dent i al  

i nf or mant ,  whi ch i ncl udes hear say st at ement s f r om Mr .  X,  who was 

not  a conf i dent i al  i nf or mant . 4  Of f i cer  Cor r ea al so based hi s 

af f i davi t  on obser vat i ons of  l aw enf or cement  t hat  wer e pr esent  

at  t he scene of  what  t ur ned out  t o be a cont r ol l ed buy of  

cocai ne f r om Romer o.    

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶48 We accor d gr eat  def er ence t o a magi st r at e' s deci s i on 

t o i ssue a sear ch war r ant .   Gat es,  462 U. S.  at  236;  St at e v.  

Ander son,  138 Wi s.  2d 451,  469,  406 N. W. 2d 398 ( 1987) .   I n so 

doi ng,  we r evi ew as a mat t er  of  l aw whet her  t he magi st r at e had a 

subst ant i al  basi s f or  concl udi ng t hat  a sear ch of  Romer o' s 

r esi dence woul d uncover  evi dence of  wr ongdoi ng.   Ander son,  138 

Wi s.  2d at  469.   

B.  Suf f i c i ency of  t he Af f i davi t  

1.  Gener al  pr i nci pl es 

¶49 An af f i davi t  t o suppor t  a sear ch war r ant  may be based 

on hear say.   Jones v.  Uni t ed St at es,  362 U. S.  257,  270 ( 1960) ,  

                                                 
4 I t  appear s t hat  Mr .  X di d not  r eal i ze he was pr ovi di ng 

i nf or mat i on t o an i nf or mant  f or  l aw enf or cement  when he spoke 
wi t h t he conf i dent i al  i nf or mant .  
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over r ul ed on ot her  gr ounds,  U. S.  v.  Sal vucci ,  448 U. S.  83 

( 1980) .   When r evi ewi ng t he f act ual  cont ext  t o det er mi ne i f  

pr obabl e cause t o i ssue t he sear ch war r ant  exi st ed,  a cour t  wi l l  

sust ai n a magi st r at e' s r ul i ng " so l ong as t he magi st r at e had a 

' subst ant i al  bas i s f or  .  .  .  concl ud[ i ng] '  t hat  a sear ch woul d 

uncover  evi dence of  wr ongdoi ng. "   Gat es,  462 U. S.  at  236 ( c i t i ng 

Jones,  362 U. S.  at  271) .   " [ T] he Four t h Amendment  r equi r es no 

mor e. "   I d.    

¶50 I n t he 19 year s i mmedi at el y pr i or  t o Gat es,  t he Uni t ed 

St at es Supr eme Cour t  i nt er pr et ed t he Four t h Amendment ' s 

r equi r ement  of  a " subst ant i al  basi s"  t o suppor t  pr obabl e cause 

t o i ssue a sear ch war r ant  under  a " t wo- pr ong t est , "  est abl i shed 

i n Agui l ar ,  f or  occasi ons when t he af f i ant  di d not  have per sonal  

knowl edge of  t he f act s asser t ed i n t he af f i davi t .   Bot h pr ongs 

of  t he Agui l ar  t est  had t o be sat i sf i ed bef or e pr obabl e cause t o 

i ssue a war r ant  was est abl i shed.   Agui l ar ,  378 U. S.  at  114- 15.   

The t wo pr ongs of  Agui l ar  ar e:   ( 1)  t he basi s of  t he i nf or mat i on 

pr ong,  whi ch was expl ai ned as t he f act ual  c i r cumst ances t hat  

showed t he basi s  f or  t he knowl edge of  t he i nf or mant ;  and ( 2)  t he 

ver aci t y of  t he i nf or mat i on pr ong,  whi ch was expl ai ned as a 

showi ng of  t he under l y i ng c i r cumst ances t hat  l ed t he af f i ant  t o 

bel i eve ei t her  t hat  t he " i nf or mant  .  .  .  was ' cr edi bl e'  or  hi s 

i nf or mat i on ' r el i abl e. ' "   I d.  at  114 ( emphasi s added) .    

¶51 The ver aci t y of  t he i nf or mat i on pr ong of  t he Agui l ar  

t est  di d not  r equi r e t wo det er mi nat i ons——one f or  t he cr edi bi l i t y  

( somet i mes r ef er r ed t o as t he ver aci t y)  of  t he i nf or mant  and one 

f or  t he r el i abi l i t y  of  hi s i nf or mat i on.   Rat her ,  i t  coul d be 
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sat i sf i ed by det er mi ni ng " ei t her  t he i nher ent  cr edi bi l i t y  of  t he 

i nf or mant  [ i . e. ,  hi s t r ut hf ul ness, ]  or  t he r el i abi l i t y  of  hi s 

i nf or mat i on on t hi s par t i cul ar  occasi on. "   2 Wayne R.  LaFave,  

Sear ch and Sei zur e § 3. 3( a) ,  at  100 ( 4t h ed.  2004)  ( emphasi s i n 

LaFave)  ( c i t i ng Char l es E.  Moyl an,  Jr . ,  Hear say and Pr obabl e 

Cause:   An Agui l ar  and Spi nel l i  Pr i mer ,  25 Mer cer  L.  Rev.  741,  

773 ( 1974) ) .    

¶52 I n Gat es,  t he Uni t ed St at es Supr eme Cour t  abandoned 

t he f or mal i st i c t wo- pr ong t est  of  Agui l ar  and det er mi ned t hat  

t he " t ot al i t y- of - t he- ci r cumst ances appr oach i s f ar  mor e 

consi st ent  wi t h our  pr i or  t r eat ment  of  pr obabl e cause t han i s 

any r i gi d demand t hat  speci f i c  ' t est s '  be sat i sf i ed by ever y 

i nf or mant ' s t i p. "   Gat es,  462 U. S.  at  230- 31.   The Supr eme Cour t  

al so expl ai ned t hat  i n addr essi ng det er mi nat i ons of  pr obabl e 

cause,  a cour t  i s  deal i ng wi t h pr obabi l i t i es,  not  absol ut es.   

I d.  at  231.   The Supr eme Cour t  di r ect ed t hat  dur i ng t hi s 

pr ocess,  " f act ual  and pr act i cal  consi der at i ons of  ever yday l i f e 

on whi ch r easonabl e and pr udent  men,  not  l egal  t echni c i ans,  act "  

shoul d be a cour t ' s  gui de.   I d.   The Cour t  al so caut i oned t hat  

" pr obabl e cause i s a f l ui d concept ——t ur ni ng on t he assessment  of  

pr obabi l i t i es i n par t i cul ar  f act ual  cont ext s——not  r eadi l y,  or  

even usef ul l y,  r educed t o a neat  set  of  l egal  r ul es. "   I d.  at  

232.    

¶53 The Cour t  i n Gat es expl ai ned t hat  one of  i t s  r easons 

f or  abandoni ng t he t wo- pr onged t est  of  Agui l ar  was because t he 

t wo pr ongs had been anal yzed i ndependent l y,  r at her  t han as 

pot ent i al  par t s of  t he t ot al i t y of  t he c i r cumst ances t hat  a 
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cour t  shoul d r evi ew i n det er mi ni ng t he r el i abi l i t y  of  t he 

i nf or mat i on upon whi ch t he af f i ant  sought  a sear ch war r ant .   I d.  

at  233.   The Cour t  expl ai ned t hat  whi l e t he cr edi bi l i t y  of  t he 

i nf or mant  or  t he r el i abi l i t y  of  hi s i nf or mat i on may be f act or s,  

as may t he basi s f or  t he i nf or mant ' s knowl edge,  t hey wer e not  

t est s t hat  needed t o be sat i sf i ed.   I d.   Accor di ngl y,  " a 

def i c i ency i n one may be compensat ed f or ,  i n det er mi ni ng t he 

over al l  r el i abi l i t y  of  a t i p,  by a st r ong showi ng as t o t he 

ot her ,  or  by some ot her  i ndi c i a of  r el i abi l i t y . "   I d.  ( emphasi s 

added) .   

¶54 We have empl oyed t he appr oach of  Gat es,  as we must  f or  

t he Four t h Amendment ,  but  we al so empl oy t he Gat es appr oach i n 

ascer t ai ni ng whet her  t he guar ant ees of  Ar t i c l e I ,  Sect i on 11 of  

t he Wi sconsi n Const i t ut i on have been pr eser ved.   Ander son,  138 

Wi s.  2d at  461- 62,  468- 69.  

¶55 As t he Supr eme Cour t  st epped away f r om t he r i gi di t y of  

t he t wo- pr ong t est  of  Agui l ar ,  i t  pr ovi ded suggest i ons t hat  

coul d assi st  a cour t  i n assessi ng t he r el i abi l i t y  of  t he 

i nf or mat i on pr esent ed i n an appl i cat i on f or  a sear ch war r ant .   

The Supr eme Cour t  i nst r uct ed t hat  i f  t he ver aci t y,  i . e. ,  

t r ut hf ul ness,  of  an i nf or mant  was known t o l aw enf or cement  due 

t o past  i nt er act i ons,  t hat  was si gni f i cant  ev i dence of  t he 

r el i abi l i t y  of  t he i nf or mat i on cur r ent l y pr ovi ded.   See Gat es,  

462 U. S.  at  243.   However ,  i f  t he ver aci t y,  i . e. ,  t r ut hf ul ness,  

of  t he i nf or mant  was not  known t o l aw enf or cement ,  t hen a cour t  

coul d exami ne t he r el i abi l i t y  of  t he i nf or mat i on by 

cor r obor at i ng i t  wi t h ot her  obser vat i ons.   See i d.  at  243- 44.   
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Or ,  a cour t  coul d concl ude t hat  based on a common sense 

i nt er pr et at i on of  sur r oundi ng f act s,  t he i nf or mat i on was 

r el i abl e.   See i d.  at  244.   Or ,  a cour t  coul d concl ude t hat  

because t he st at ement  was an admi ssi on agai nst  penal  i nt er est s,  

i t  was r el i abl e.   See LaFave,  Sear ch and Sei zur e § 3. 3( c) ,  at  

131.   The det er mi nat i on of  t he r el i abi l i t y  of  t he i nf or mat i on 

r equi r es t he cour t  t o f ocus on t he nat ur e of  t he i nf or mat i on 

gi ven and t he ci r cumst ances under  whi ch i t  was pr ovi ded.   I d.  

¶56 When t he i nf or mat i on r el ayed by a conf i dent i al  

i nf or mant  t o l aw enf or cement  cont ai ns f act ual  asser t i ons 

obt ai ned f r om a per son unknown t o l aw enf or cement ,  t he 

conf i dent i al  i nf or mant ' s ver aci t y,  i . e. ,  t r ut hf ul ness,  i s 

est abl i shed by evi dence t hat  he has pr ovi ded r el i abl e 

i nf or mat i on t o l aw enf or cement  i n t he past .   St at e v.  Reed,  156 

Wi s.  2d 546,  555,  457 N. W. 2d 494 ( Ct .  App.  1990) ;  see al so St at e 

v.  McAt t ee,  2001 WI  App 262,  ¶11,  248 Wi s.  2d 865,  637 N. W. 2d 

744 ( concl udi ng t hat  i n assess i ng whet her  t her e was pr obabl e 

cause t o ar r est  based on i nf or mat i on pr ovi ded by a known 

conf i dent i al  i nf or mant ,  t he f i r st  quest i on i s whet her  l aw 

enf or cement  was ent i t l ed t o r el y  on t he conf i dent i al  i nf or mant ' s  

st at ement ) .   Fur t her mor e,  i n t he cont ext  of  det er mi ni ng whet her  

pr obabl e cause t o ar r est  exi st s,  t he hear say st at ement s of  one 

unknown t o l aw enf or cement ,  whi ch ar e r el ayed by a known 

conf i dent i al  i nf or mant ,  may be r el i ed upon " wi t hout  

i ndependent l y det er mi ni ng t he r el i abi l i t y  of  t he i nf or mant ' s 

sour ce or  t he sour ce' s i nf or mat i on. "   McAt t ee,  248 Wi s.  2d 865,  

¶12.   Law enf or cement  has " di scr et i onar y aut hor i t y"  t o det er mi ne 
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whet her  addi t i onal  i nf or mat i on or  cor r obor at i on i s needed bef or e 

deci di ng whet her  t o execut e an ar r est .   I d.   " Ri gi d l egal  r ul es 

[ f or  det er mi ni ng pr obabl e cause]  ar e i l l - sui t ed t o an ar ea of  

such di ver si t y. "   Gat es,  462 U. S.  at  232.    

2.  Appl i cat i on of  Gat es/ Ander son 

¶57 The i nf or mat i on t hat  was suppl i ed by t he conf i dent i al  

i nf or mant  i n t he case now bef or e us was pr ovi ded by one whom l aw 

enf or cement  knew t o be t r ut hf ul .   The conf i dent i al  i nf or mant  had 

pr ovi ded t i ps about  dr ug t r af f i ck i ng on mor e t han t hr ee 

occasi ons.   Al l  of  t hose t i ps had pr oved r el i abl e.   Ther ef or e,  

al l  of  t he f act s asser t ed by t he conf i dent i al  i nf or mant  based on 

hi s own knowl edge pass must er  under  Gat es and Ander son as 

r el i abl e i nf or mat i on.   Our  maj or  f ocus,  t hen,  i s on t he 

st at ement s at t r i but ed t o Mr .  X as r epeat ed by t he conf i dent i al  

i nf or mant .    

¶58 The conf i dent i al  i nf or mant  sai d t hat  he cont act ed 

Mr .  X,  who sai d he coul d get  cocai ne f r om an unnamed per son.   

The conf i dent i al  i nf or mant  communi cat ed t hi s t o l aw enf or cement ,  

who pr ovi ded buy- money f or  a cont r ol l ed buy of  cocai ne.   The 

conf i dent i al  i nf or mant  sai d he pi cked up Mr .  X,  who t ol d t he 

conf i dent i al  i nf or mant  t o dr i ve t o 205 East  Mont ana St r eet .   

Whi l e dr i v i ng,  t he conf i dent i al  i nf or mant  hear d Mr .  X cal l  and 

or der  cocai ne f r om someone named " Jai me. "   The conf i dent i al  

i nf or mant  was obser ved by of f i cer s dr i v i ng Mr .  X t o 205 East  

Mont ana St r eet .   When t he conf i dent i al  i nf or mant  and Mr .  X 

r eached 205 East  Mont ana St r eet ,  t he conf i dent i al  i nf or mant  sai d 

t hat  Mr .  X asked f or  money,  and he gave Mr .  X a quant i t y of  t he 
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buy- money l aw enf or cement  had pr ovi ded.   The conf i dent i al  

i nf or mant  sai d t hat  Mr .  X t ol d hi m t o r emai n i n t he car ,  whi ch 

he di d.    

¶59 Law enf or cement  obser ved Mr .  X exi t  t he conf i dent i al  

i nf or mant ' s aut omobi l e and an unnamed Hi spani c mal e come out  of  

t he f r ont  door  of  205 East  Mont ana St r eet  and mot i on Mr .  X t o go 

t o t he gar age at  t he r ear  of  t he l ot .   Law enf or cement  al so 

obser ved t he unnamed Hi spani c mal e wal k t owar d t he gar age.   Law 

enf or cement  obser ved t he gar age door  t hat  f aced t he al l ey open 

and Mr .  X wal k i nt o t he gar age and a shor t  t i me l at er ,  Mr .  X 

exi t  t he gar age by t he same door .   Shor t l y t her eaf t er ,  l aw 

enf or cement  obser ved t he gar age door  c l ose and t he unnamed 

Hi spani c mal e wal k back t o t he f r ont  of  205 East  Mont ana St r eet  

and ent er  t he house.    

¶60 The conf i dent i al  i nf or mant  sai d t hat  when Mr .  X r e-

ent er ed hi s vehi c l e,  Mr .  X gave t he conf i dent i al  i nf or mant  a 

c l ear  sandwi ch bag t hat  cont ai ned a whi t e powder y subst ance,  

whi ch t he conf i dent i al  i nf or mant  subsequent l y gave t o l aw 

enf or cement .   Law enf or cement  det er mi ned t hat  t he subst ance was 

cocai ne.   Law enf or cement  al so cor r obor at ed t hr ough var i ous 

of f i c i al  r ecor ds t hat  t he def endant ,  Jai me Romer o,  r esi ded at  

205 East  Mont ana St r eet ;  t hat  Romer o mat ched t he physi cal  

descr i pt i on of  t he uni dent i f i ed Hi spani c mal e l aw enf or cement  

obser ved at  205 East  Mont ana St r eet ;  and t hat  al l  of  t he event s 

set  out  i n t he af f i davi t  had occur r ed wi t hi n t he l ast  72 hour s.    

¶61 The f act s suppl i ed by Mr .  X ar e:   ( 1)  t he suppl i er  of  

t he cocai ne was named " Jai me" ;  ( 2)  Jai me had cocai ne t o sel l  at  
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205 East  Mont ana St r eet ;  and ( 3)  Jai me sol d hi m t he baggi e of  

cocai ne t hat  Mr .  X gave t o t he conf i dent i al  i nf or mant .   That  a 

Jai me Romer o was a r esi dent  of  205 East  Mont ana St r eet  was 

cor r obor at ed by l aw enf or cement  t hr ough i ndependent  r ecor ds.   No 

one saw Romer o i nsi de of  t he gar age,  except  Mr .  X,  and no one 

saw Romer o sel l  Mr .  X t he cocai ne t hat  Mr .  X gave t o t he 

conf i dent i al  i nf or mant ,  except  Mr .  X.   However ,  t her e ar e al so 

t he f ol l owi ng l aw enf or cement  obser vat i ons:   ( 1)  Romer o 

mot i oni ng Mr .  X t o t he gar age;  ( 2)  Romer o wal ki ng t o t he gar age;  

( 3)  t he openi ng of  t he gar age door  and Mr .  X' s ent r y i nt o t he 

gar age and exi t  f r om i t ;  and ( 4)  Romer o r et ur ni ng f r om t he ar ea 

of  t he gar age t o t he f r ont  of  t he house.   I f  t hese f act s,  

t oget her  wi t h t he f act s suppl i ed by t he conf i dent i al  i nf or mant ,  

ar e gi ven a common sense i nt er pr et at i on,  t hey ar e suf f i c i ent  t o 

concl ude t hat  Mr .  X' s asser t i on t hat  Romer o sol d cocai ne t o hi m 

i n t he gar age at  t he r ear  of  205 East  Mont ana St r eet  i s 

r el i abl e.   Because t hi s occur r ed wi t hi n 72 hour s of  t he pet i t i on 

f or  a sear ch war r ant ,  t he magi st r at e had a subst ant i al  basi s f or  

concl udi ng t hat  evi dence of  wr ongdoi ng woul d be f ound at  205 

East  Mont ana St r eet .    

C.  Maj or i t y Opi ni on 

¶62 The t er m,  " ver ac i t y, "  can be under st ood i n mor e t han 

one way.   Ver aci t y can be under st ood as r ef er r i ng t o:   ( 1)  a 

per son' s gener al  pr opensi t y f or  t r ut hf ul ness;  or  ( 2)  t he 

r el i abi l i t y  of  t he i nf or mat i on a per son pr ovi ded on a par t i cul ar  

occasi on.   Agui l ar ,  378 U. S.  at  114.   The maj or i t y opi ni on coul d 

be mi sr ead t o r equi r e sat i sf act i on of  a t wo- par t  t est  t hat  we do 
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not  i nt end t o cr eat e.   To expl ai n f ur t her ,  t he maj or i t y opi ni on 

coul d be mi sr ead as r equi r i ng bot h a f i ndi ng of  t he ver aci t y,  

i . e. ,  t r ut hf ul ness,  of  Mr .  X and a f i ndi ng t hat  t he i nf or mat i on 

he pr ovi ded on t hi s occasi on was r el i abl e bef or e t he magi st r at e 

woul d have suf f i c i ent  evi dence t o i ssue a sear ch war r ant . 5   

¶63 For  exampl e,  t he maj or i t y opi ni on st at es,  " Fact s set  

f or t h i n t he af f i davi t  demonst r at e Mr .  X' s ver ac i t y t o a degr ee 

suf f i c i ent  t o show,  consi der i ng t he t ot al i t y of  t he 

c i r cumst ances pr esent ed t o t he war r ant - i ssui ng commi ssi oner ,  

t hat  t he commi ssi oner  had a subst ant i al  basi s  f or  concl udi ng 

t hat  t her e was a f ai r  pr obabi l i t y  t hat  a sear ch woul d uncover  

evi dence of  wr ongdoi ng at  t he def endant ' s r esi dence. " 6  The 

maj or i t y opi ni on,  r epeat edl y,  does not  di st i ngui sh bet ween t he 

" ver aci t y of  Mr .  X"  and t he r el i abi l i t y  of  hi s i nf or mat i on. 7  

However ,  a det er mi nat i on of  Mr .  X' s ver aci t y,  i . e. ,  hi s 

t r ut hf ul ness,  was not  necessar y t o t he suf f i c i ency of  t he 

af f i davi t  t hat  was pr esent ed t o t he magi st r at e.   Gat es,  462 U. S.  

at  244.   Under  t he t ot al i t y of  t he c i r cumst ances set  out  i n 

                                                 
5 See,  e. g. ,  maj or i t y op. ,  ¶¶32,  34- 36.  

6 I d. ,  ¶34.    

7 I d. ,  ¶¶35- 36.   I n ¶21 n. 16 of  t he maj or i t y opi ni on,  i t  i s  
acknowl edged t hat  t he ver aci t y ( t r ut hf ul ness)  of  a decl ar ant  i s 
somet i mes conf used wi t h t he r el i abi l i t y  of  t he i nf or mat i on 
pr ovi ded.   I  agr ee t hat  may have occur r ed,  as pr eci se t er ms have 
not  been cent r al  t o many opi ni ons.   However ,  when one has no 
basi s f or  ascer t ai ni ng whet her  t he decl ar ant  i s a t r ut hf ul  
per son,  t he di st i nct i on bet ween t he t r ut hf ul ness of  t he 
decl ar ant  and t he r el i abi l i t y  of  t he i nf or mat i on he has suppl i ed 
wi l l  af f ect  t he anal ysi s.   That  i s why I  br i ng t hi s concer n t o 
t he r eader ' s at t ent i on.    
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Gat es,  a common sense appr oach i s appl i ed t o det er mi ne t he 

r el i abi l i t y  of  Mr .  X' s st at ement s,  whi ch wer e r epeat ed by a 

known conf i dent i al  i nf or mant .   I d.   Under  t hat  appr oach,  Mr .  X' s 

st at ement s may be ut i l i zed by t he magi st r at e who i ssued t he 

war r ant  wi t hout  an i nqui r y i nt o Mr .  X' s gener al  pr opensi t y f or  

t r ut hf ul ness.   See i d. ;  see al so McAt t ee,  248 Wi s.  2d 865,  ¶12.    

¶64 I t  i s  i mpor t ant  t o keep i n mi nd t hat  a cour t ' s  r evi ew 

of  a magi st r at e' s deci s i on i s conf i ned t o t he r ecor d bef or e t he 

magi st r at e when he i ssued t he sear ch war r ant .   Reed,  156 Wi s.  2d 

at  554.   The ver aci t y of  a per son,  when under st ood as hi s 

t r ut hf ul ness,  may be est abl i shed by evi dence t hat  i n past  

deal i ngs wi t h l aw enf or cement  he has pr ovi ded r el i abl e 

i nf or mat i on.   I d.  at  555.   However ,  Mr .  X had no pr i or  deal i ngs 

wi t h l aw enf or cement .   Accor di ngl y,  based on t he af f i davi t  of  

Of f i cer  Cor r ea,  upon whi ch t he magi st r at e r el i ed i n deci di ng t o 

i ssue t he sear ch war r ant ,  i t  i s  not  possi bl e t o det er mi ne 

Mr .  X' s ver aci t y,  i . e. ,  hi s t r ut hf ul ness.   Al l  t hat  can be 

det er mi ned i s t hat  under  t he t ot al i t y of  t he c i r cumst ances,  t he 

i nf or mat i on Mr .  X pr ovi ded on t hat  occasi on pr obabl y was 

r el i abl e.    

¶65 Mr .  X may be a per son who gener al l y i s not  t r ut hf ul .   

The magi st r at e had no way of  knowi ng,  nor  do we.   Rat her ,  t he 

magi st r at e was t o i nt er pr et  t he r el i abi l i t y  of  t he i nf or mat i on 

Mr .  X pr ovi ded as par t  of  a common sense i nt er pr et at i on of  t he 

t ot al i t y of  t he c i r cumst ances set  f or t h i n Of f i cer  Cor r ea' s 

af f i davi t .   He di d so.  
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I I I .   CONCLUSI ON 

¶66 Because t he maj or i t y opi ni on may be r ead,  mi st akenl y,  

as r equi r i ng a f i ndi ng of  bot h t he ver aci t y,  i . e. ,  t r ut hf ul ness,  

of  Mr .  X and t he r el i abi l i t y  of  t he i nf or mat i on he pr ovi ded 

bef or e a sear ch war r ant  may i ssue,  I  r espect f ul l y concur .   I  do 

so i n or der  t o set  asi de any pot ent i al  mi sunder st andi ng t hat  

Mr .  X' s gener al  pr opensi t y f or  t r ut hf ul ness i s necessar y t o t he 

concl usi ons r eached i n t he maj or i t y opi ni on,  whi ch I  j oi n.    

¶67 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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