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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s,  Osbor n v.  Denni son,  2008 WI  

App 139,  314 Wi s.  2d 75,  758 N. W. 2d 491,  af f i r mi ng t he j udgment  

of  t he Kenosha Count y Ci r cui t  Cour t ,  Bar bar a A.  Kl uka,  Judge.   

The case r equi r es i nt er pr et at i on of  t he now- mandat or y WB- 11 

Resi dent i al  Of f er  t o Pur chase f or m appr oved f or  r esi dent i al  r eal  

est at e t r ansact i ons by t he Wi sconsi n Depar t ment  of  Regul at i on 

and Li censi ng.   See Wi s.  Admi n.  Code § RL 16. 03 ( Not e)  ( Oct .  

2008) .  

¶2 The i ssue pr esent ed may be st at ed as f ol l ows:   
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Does t he sel l er  i n a f ai l ed r eal  est at e t r ansact i on 
l ose t he r i ght  t o sue t he def aul t i ng buyer  f or  act ual  
damages i f  t he sel l er  f ai l s  t o di r ect  t he sel l er ' s 
br oker  t o r et ur n t he def aul t i ng buyer ' s ear nest  money 
pr i or  t o t he dat e t he sel l er  sues t he def aul t i ng buyer  
f or  act ual  damages?     

¶3 We concl ude t hat  t he Def aul t  pr ovi s i on i n t he 

Resi dent i al  Of f er  t o Pur chase f or m gi ves t he sel l er  t wo separ at e 

opt i ons t o seek damages i n t he wake of  t he buyer ' s def aul t .   The 

sel l er  has t he opt i on t o seek ei t her  l i qui dat ed damages or  

act ual  damages,  but  not  bot h.   I f  a sel l er  seeks act ual  damages,  

t he sel l er  must  di r ect  t he br oker  hol di ng t he buyer ' s ear nest  

money t o r et ur n t he money t o t he buyer  bef or e or  at  t he same 

t i me sui t  i s  f i l ed f or  act ual  damages.   When seeki ng act ual  

damages,  t he sel l er  must  be abl e t o pl ead t hat  t he sel l er  has 

di r ect ed t he r et ur n of  t he ear nest  money t o t he buyer .   The 

sel l er  may not  t i e up t he buyer ' s ear nest  money whi l e t he sel l er  

i s  seeki ng act ual  damages.   Accor di ng t o t he t er ms of  t he 

Resi dent i al  Of f er  t o Pur chase,  t he sel l er ' s f ai l ur e t o di r ect  

r et ur n of  t he buyer ' s ear nest  money pr i or  t o or  at  t he same t i me 

sui t  i s  f i l ed f or  act ual  damages f or ecl oses t he sel l er ' s opt i on 

t o seek act ual  damages f or  t he al l eged br each.   Consequent l y,  we 

af f i r m t he deci s i on of  t he cour t  of  appeal s.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶4 The f act s i n t hi s case ar e not  di sput ed.   The i ssue 

pr esent ed l ur ks i n al most  ever y r esi dent i al  r eal  est at e 

t r ansact i on i n Wi sconsi n.  

¶5 On Mar ch 1,  2005,  Dougl as and Mar t ha Osbor n ( t he 

Osbor ns)  accept ed Har ol d Denni son' s ( Denni son)  of f er  t o pur chase 
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t hei r  home at  1726 34t h Avenue i n Kenosha.   Denni son' s i ni t i al  

of f er  was made on a st andar d f or m,  WB- 11 Resi dent i al  Of f er  t o 

Pur chase.   Thi s of f er  was amended by a count er  of f er ,  usi ng 

anot her  st andar d f or m ( WB- 44 Count er  Of f er )  t hat  i ncor por at ed by 

r ef er ence t he basi c " t er ms and condi t i ons"  i n t he or i gi nal  Of f er  

t o Pur chase,  and i t  was r evi sed agai n by ot her  amendment s on 

st andar d f or ms.    

¶6 The par t i es agr eed t o a f i nal  pur chase pr i ce of  

$482, 500 and an or i gi nal  c l osi ng dat e of  no l at er  t han May 15,  

2005.   The pur chase of f er  was cont i ngent  upon t he home bei ng 

appr ai sed f or  t he pur chase pr i ce and t he successf ul  c l osi ng of  

an unr el at ed commer ci al  pr oper t y i n a t r ansact i on t hen pendi ng.   

The of f er  al so cal l ed f or  t he Osbor ns t o pr ovi de Denni son " wi t h 

document at i on t hat  t he cause of  t he wat er  st ai n on t he f l oor  i n 

t he basement  ha[ d]  been r ect i f i ed"  wi t hi n t en days of  t he 

of f er ' s accept ance.   I n addi t i on,  t he par t i es agr eed t hat  

Denni son woul d deposi t  $2, 000 of  ear nest  money wi t h t he Osbor ns'  

br oker ,  One Mont h Real t y.  

¶7 The pur chase of f er  i ncl uded a buyer - def aul t  c l ause 

t hat  set  f or t h t he sel l er ' s opt i ons i f  t he buyer  def aul t ed on 

t he of f er .   The l anguage r eads as f ol l ows:  

I f  Buyer  def aul t s,  Sel l er  may:  

( 1)  sue f or  speci f i c  per f or mance and r equest  t he 
ear nest  money as par t i al  payment  of  t he pur chase 
pr i ce;  or  

( 2)  t er mi nat e t he Of f er  and have t he opt i on t o:  
( a)  r equest  t he ear nest  money as l i qui dat ed damages;  
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or  ( b)  di r ect  Br oker  t o r et ur n t he ear nest  money and 
have t he opt i on t o sue f or  act ual  damages.  

¶8 On Apr i l  29,  2005,  t he par t i es agr eed t o a f i r m 

cl osi ng dat e of  May 11.   However ,  on May 11,  sever al  hour s pr i or  

t o t he c l osi ng,  Denni son went  t o t he home and di scover ed t hat  

t he Osbor ns had l ef t  sever al  pi eces of  per sonal  pr oper t y,  

i ncl udi ng a l ar ge boat ,  on t he pr emi ses.   Denni son deci ded not  

t o go t o t he schedul ed cl osi ng because t he Osbor ns di d not  have 

t he r esi dence f r ee of  t hei r  per sonal  pr oper t y and al l  debr i s  

upon cl osi ng,  as t he pur chase of f er  r equi r ed.   Fol l owi ng t he 

f ai l ed c l osi ng,  t he Osbor ns and Denni son negot i at ed a new 

cl osi ng dat e of  May 18,  2005.  

¶9 On May 16,  2005,  i n accor dance wi t h t he pur chase of f er  

and wi t h t he Osbor ns'  aut hor i zat i on,  Denni son went  t o t he 

pr oper t y wi t h r epr esent at i ves f r om hi s r eal  est at e f i r m and a 

r epr esent at i ve f r om t he Osbor ns'  r eal  est at e f i r m t o conduct  a 

f i nal ,  pr e- cl osi ng i nspect i on.   Denni son al l eges t hat  he 

di scover ed wet  i nsul at i on and wat er  on t he basement  wal l s dur i ng 

t he i nspect i on.   Fol l owi ng t he i nspect i on and pr i or  t o t he 

May 18 cl osi ng dat e,  Denni son and t he Osbor ns at t empt ed t o 

negot i at e an amended pur chase of f er .   However ,  t hese 

negot i at i ons f ai l ed,  and t he sal e never  c l osed.  

¶10 Dougl as Osbor n st at ed t hat  he deci ded " [ s] omet i me i n 

May" ——af t er  t he t r ansact i on di d not  c l ose——t hat  he was goi ng t o 

f i l e sui t  agai nst  Denni son f or  hi s f ai l ur e t o execut e t he 

pur chase of f er .   Thi s was conf i r med by t he Osbor ns'  at t or ney i n 

a l et t er  t o Denni son dat ed May 23,  2005,  whi ch s t at ed t hat  t he 
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Osbor ns wer e goi ng t o sue Denni son f or  t hei r  al l eged act ual  

damages under  t he pur chase of f er .   Dougl as Osbor n l at er  

t est i f i ed as f ol l ows:  

[ On or  ar ound May 25,  2005, ]  I  di r ect ed t he r eal  
est at e agent  t o put  t he house back on t he mar ket ,  and 
cont i nue t o hol d t he [ ear nest ]  money,  and when I  had 
act ual  damages and I  had t hem t al l i ed up,  and I  had 
l egal  counsel  i n pl ace,  t hen I  was goi ng t o sue Mr .  
Denni son f or  t he di f f er ence.  

¶11 I n r esponse t o t he Osbor ns'  t hr eat  t o sue,  Denni son 

had a l et t er  pr epar ed and sent  t o t he Osbor ns.   The May 25 

l et t er  st at ed t he f ol l owi ng:  

Pl ease be advi sed t hat  [ Denni son]  i nt ends t o 
v i gor ousl y def end any such l awsui t ,  and upon r ecei pt  
of  t he ear nest  money,  [ Denni son]  r eser ves [ hi s]  r i ght s 
under  t he [ pur chase o] f f er  t o sue [ t he Osbor ns]  f or  
act ual  damages caused by [ t he Osbor ns' ]  def aul t s,  
i ncl udi ng seeki ng any and al l  r emedi es avai l abl e i n 
l aw or  equi t y,  i ncl udi ng at t or ney' s f ees and cost s.    

¶12 Denni son' s l et t er  i ncl uded an expr ess r equest  t hat  t he 

ear nest  money be r et ur ned:  " Pl ease f or war d t he ear nest  money at  

your  ear l i est  conveni ence t o Buyer  as di r ect ed i n t he Of f er . " 1 

                                                 
1 Accor di ng t o t he pur chase of f er ,  t he br oker  hol di ng t he 

ear nest  money was per mi t t ed t o r el ease t he ear nest  money onl y 
under  t he f ol l owi ng condi t i ons:  

I f  negot i at i ons do not  r esul t  i n an accept ed of f er ,  
t he ear nest  money shal l  be pr ompt l y di sbur sed .  .  .  t o 
t he per son( s)  who pai d t he ear nest  money.  .  .  .   I f  
[ t he t r ansact i on]  does not  c l ose,  t he ear nest  money 
shal l  be di sbur sed accor di ng t o a wr i t t en di sbur sement  
agr eement  s i gned by al l  [ p] ar t i es t o [ t he 
of f er ] .  .  .  .   I f  sai d di sbur sement  agr eement  has not  
been del i ver ed t o [ t he]  br oker  wi t hi n 60 days af t er  
t he dat e set  f or  c l osi ng,  [ t he]  br oker  may di sbur se 
t he ear nest  money:  ( 1)  as di r ect ed by an at t or ney who 
has r evi ewed t he t r ansact i on and does not  r epr esent  
[ t he b] uyer  or  [ s] el l er ;  ( 2)  i nt o a cour t  hear i ng a 
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¶13 I n Oct ober  2005,  t he Osbor ns sol d t he home at  1726 

34t h Avenue t o a t hi r d- par t y pur chaser  f or  $42, 500 l ess t han 

Denni son' s of f er  t o pur chase.   At  t hat  t i me,  t he Osbor ns 

cont i nued t o have t hei r  br oker  hol d Denni son' s ear nest  money i n 

escr ow.    

¶14 Appr oxi mat el y s i x mont hs l at er ,  on Apr i l  28,  2006,  t he 

Osbor ns f i l ed sui t  agai nst  Denni son i n Kenosha Count y Ci r cui t  

Cour t ,  al l egi ng a br each of  cont r act  and demandi ng " compensat or y  

damages. "    

¶15 Denni son r esponded on June 5,  movi ng t he ci r cui t  cour t  

t o di smi ss t he br each of  cont r act  c l ai m.   He ar gued t hat  t he 

Osbor ns'  c l ai m f or  compensat or y damages shoul d be di smi ssed f or  

f ai l i ng t o st at e a c l ai m " because t he Osbor ns el ect ed t he r emedy 

of  l i qui dat ed damages"  by f i l i ng sui t  f or  compensat or y damages 

wi t hout  f i r st  di r ect i ng r et ur n of  t he ear nest  money t o Denni son 

as was r equi r ed by t he pur chase of f er . 2  I n addi t i on,  Denni son 

f i l ed a June 8 answer  t o t he compl ai nt ,  denyi ng t hat  he br eached 

t he pur chase of f er  and ar gui ng " [ t ] hat  r et ur n of  t he ear nest  

money was a condi t i on pr ecedent  t o f i l i ng an act i on f or  

damages. "   Because t he Osbor ns di d not  r et ur n t he ear nest  money 

bef or e f i l i ng sui t ,  Denni son ar gued,  t hey " f ai l ed t o abi de by 

t he t er ms of  t he cont r act . "   I nst ead,  he asser t ed,  t hey " have 

                                                                                                                                                             
l awsui t  i nvol v i ng t he ear nest  money and al l  [ p] ar t i es 
t o [ t he o] f f er ;  ( 3)  as di r ect ed by cour t  or der ;  or  ( 4)  
any ot her  di sbur sement  r equi r ed or  al l owed by l aw.  

2 Denni son al so f i l ed an af f i davi t  i n suppor t  of  hi s mot i on 
i n whi ch he deni ed l i abi l i t y  f or  br each of  cont r act .  
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el ect ed a r emedy of  l i qui dat ed damages, "  and t hei r  c l ai m shoul d 

be di smi ssed wi t h pr ej udi ce.  

¶16 On June 23,  2006,  t he Osbor ns di r ect ed t hei r  br oker  t o 

r et ur n t he ear nest  money t o Denni son.   Denni son appar ent l y 

r ef used t o accept  t he money.    

¶17 On June 30,  t he Osbor ns f i l ed a memor andum i n 

opposi t i on t o Denni son' s mot i on t o di smi ss,  ar gui ng t hat  t hei r  

compl ai nt  st at ed a c l ai m f or  br each of  cont r act ,  " [ p] l ai n and 

si mpl e. "   Mor eover ,  t he Osbor ns cont ended t hat  Denni son' s mot i on 

shoul d be t r eat ed as one f or  summar y j udgment ,  consi der i ng t hat  

Denni son submi t t ed an af f i davi t ,  whi ch i s " not  appr opr i at e when 

br i ngi ng a mot i on t o di smi ss based on f ai l ur e t o st at e a c l ai m. "   

Ul t i mat el y,  t he Osbor ns concl uded t hat  Denni son' s mot i on f or  

di smi ssal  shoul d be deni ed.   

¶18 At  t he mot i on hear i ng,  on Jul y 5,  2006,  Kenosha Count y 

Ci r cui t  Judge Wi l bur  W.  War r en hear d ar gument s f r om bot h 

par t i es.   Counsel  f or  Denni son made t he f ol l owi ng st at ement s:  

 I t ' s  our  posi t i on t hat  by f ai l i ng t o di r ect  t hat  
t he ear nest  money be r et ur ned t o our  c l i ent s bef or e 
f i l i ng t hi s l awsui t ,  t he Osbor ns have .  .  .  el ect ed a 
r emedy and ar e not  now,  af t er  t he f act ,  abl e t o sue 
f or  damages and t hen di r ect  t hat  t he ear nest  money be 
r et ur ned.  

 .  .  .  .  

 The Gal at owi t sch[  v.  Wanat ,  2000 WI  App 236,  239 
Wi s.  2d 558,  620 N. W. 2d 618, ]  case i s c l ear  t hat  you 
can' t  have i t  bot h ways.   You can' t  have bot h 
l i qui dat ed damages and .  .  .  sue f or  act ual  damages.   
But  i t  goes a l i t t l e f ur t her  t han t hat .   On t wo 
occasi ons i n t hat  opi ni on,  t he [ c] our t  st at es t hat  
bef or e you can sue f or  act ual  damages,  you have t o 
di r ect  t hat  t hat  ear nest  money be r et ur ned .  .  .  .  
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 .  .  .  .  

 Now t her e' s been a compl ai nt  i n t he [ m] emor andum 
[ i n opposi t i on t o t he mot i on t o di smi ss]  t hat  t hi s i s 
not  r eal l y a mot i on t o di smi ss.  .  .  .   I t  may be 
t r eat ed as a mot i on f or  summar y j udgment .   I  t hi nk 
ei t her  way t hat  t he [ c] our t  t r eat s t hi s mot i on,  
whet her  i t  i s  f or  a mot i on t o di smi ss .  .  .  or  a 
mot i on f or  summar y j udgment ,  t he f act  .  .  .  i s  t he 
ear nest  money was not  r et ur ned,  nor  was i t  di r ect ed t o 
be r et ur ned t o my cl i ent [ ]  unt i l  wel l  af t er  t hi s 
l awsui t  was st ar t ed.   And due t o t hat ,  t hey cannot  now 
sue f or  act ual  damages.  

 The r eason t hat  I  t hi nk i t ' s  st i l l  appr opr i at e t o 
t r eat  t hi s as a mot i on t o di smi ss i s because under  t he 
Gal at owi t sch case,  i t ' s  a condi t i on pr ecedent  t o 
f i l i ng an act i on f or  act ual  damages t o di r ect  r et ur n 
of  t he ear nest  money.    

 .  .  .  .  

 Keep i n mi nd,  of  cour se,  we' r e not  admi t t i ng 
or  .  .  .  concedi ng any def aul t  on our  par t .   I n f act ,  
i f  we have t o go t o t r i al ,  we cer t ai nl y  wi l l  
v i gor ousl y def end t hi s.   I t  wasn' t  a def aul t  on our  
par t .   But  f or  pur poses of  t hi s mot i on,  t hey can keep 
t he ear nest  money.   That ' s what  t hey el ect ed t o do.   
The l awsui t  f or  act ual  damages ought  t o be di smi ssed.    

¶19 I n r esponse,  counsel  f or  t he Osbor ns r ei t er at ed t hat  

Denni son' s mot i on was not  a mot i on f or  di smi ssal  because he 

submi t t ed af f i davi t s wi t h hi s mot i on.   Accor di ng t o t he Osbor ns'  

counsel ,  af f i davi t s cannot  be consi der ed on a mot i on t o di smi ss.   

I f  t hey ar e consi der ed,  counsel  ar gued,  t he mot i on must  be 

anal yzed as a mot i on f or  summar y j udgment .   The Osbor ns'  counsel  

summar i zed hi s ar gument s r egar di ng t he subst ant i ve i ssue as 

wel l :  
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Just  l i ke i n Gal at owi t sch,  [ t he Osbor ns]  i ni t i al l y  
sued f or  t he $2, 000 f or  t he l i qui dat ed damages. [ 3]   And 
t hen af t er ,  l at er ,  t hey amended t he compl ai nt  and 
di r ect ed t he r et ur n of  t he money.   So t hat ' s af t er .   
Af t er  we got  t hei r  [ m] emor andum [ i n suppor t  of  t he 
mot i on t o di smi ss] ,  we made i t  c l ear .   We had Mr .  
Osbor n aut hor i ze t he r el ease of  t he money.   He' s  done 
t hat .   I  don' t  know.   My under st andi ng i s i t  has not  
been accept ed.  

 But  t he Gal at owi t sch case says t hat  [ t he sel l er ]  
has t o get  t he money,  t he $2, 000,  and accept  i t  as 
l i qui dat ed damages,  and t hat ' s never  been done her e.   
I t ' s  never  been al l eged by t he def endant  her e.   So I  
guess I ' m ki nd of  puzzl ed as t o what  t he i ssues ar e.   
I  mean,  t her e' s a c l ai m f or  br each of  cont r act .    

¶20 I n maki ng hi s deci s i on,  Judge War r en f ocused on t he 

st andar d r el at ed t o a mot i on t o di smi ss and st at ed t hat  t he 

compl ai nt  " al l eges exi st ence of  a cont r act ,  i t  al l eges a br each 

of  t hat  cont r act ,  and i t  al l eges damages under  t he not i ce 

pl eadi ngs. "   Ther ef or e,  Judge War r en deci ded t hat  t he mot i on t o 

di smi ss was " not  suppor t ed .  .  .  based upon what  t he f our  

cor ner s of  t he compl ai nt  say because [ t he compl ai nt ]  does st at e 

a cause of  act i on f or  br each of  cont r act . "   He added t hat  on a 

mot i on f or  summar y j udgment ,  Denni son mi ght  ver y wel l  pr evai l .  

¶21 Fol l owi ng Judge War r en' s r ej ect i on of  Denni son' s 

mot i on t o di smi ss,  t he case was r eassi gned by j udi c i al  t r ansf er  

t o Judge Bar bar a A.  Kl uka.    

¶22 On Oct ober  2,  2006,  t he Osbor ns suppl ement ed t hei r  

or i gi nal  compl ai nt  by i ncl udi ng a sent ence st at i ng t hat  t he 

                                                 
3 Thi s st at ement  i s pr emi sed on counsel ' s ar gument  t hat  t he 

compl ai nt  asks f or  " compensat or y  damages, "  whi ch he cl ai ms coul d 
be ei t her  l i qui dat ed damages or  act ual  damages.   We addr ess t hi s 
ar gument  i n ¶51,  i nf r a.  
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Osbor ns " aut hor i zed t he r el ease of  t he ear nest  money t o Mr .  

Denni son. "    

¶23 I n ear l y Mar ch 2007,  bot h par t i es f i l ed separ at e 

mot i ons f or  summar y j udgment .   On Mar ch 6,  t he Osbor ns f i l ed a 

mot i on f or  par t i al  summar y j udgment .   They ar gued t hat  Denni son 

f ai l ed t o compl et e t he t r ansact i on i n May 2005 as r equi r ed by 

t he pur chase of f er  whi ch const i t ut ed a br each of  cont r act .   

Thr ee days l at er ,  Denni son f i l ed a mot i on f or  summar y j udgment ,  

ar gui ng t hat ,  even i f  he br eached t he cont r act , 4 t he Osbor ns wer e 

l i mi t ed t o t he ear nest  money as l i qui dat ed damages and t hey had 

no r i ght  t o sue f or  act ual  damages. 5 

¶24 On Apr i l  5,  2007,  Judge Kl uka deci ded bot h mot i ons f or  

summar y j udgment .   She st at ed t hat  Denni son' s posi t i on wi t h 

r espect  t o l i qui dat ed damages was cor r ect .   She began by not i ng 

t hat  " t he pur chase cont r act  .  .  .  says t he sel l er  may upon 

def aul t  or  br each sue f or  speci f i c  per f or mance and r equest  t he 

ear nest  money as par t i al  payment  of  t he pur chase pr i ce. "   That ,  

she sai d,  di d not  happen.   She s t at ed t he pur chase cont r act  t hen 

pr ovi des t hat  t he sel l er  may " t er mi nat e t he of f er  and have t he 

                                                 
4 Denni son deni ed t he br each of  cont r act  i n r esponse t o t he 

Osbor ns'  mot i on f or  summar y j udgment ,  c l ai mi ng t hat  hi s f ai l ur e 
t o execut e t he cont r act  was excused f or  sever al  r easons:  ( 1)  t he 
pr oper t y was not  r eady f or  i mmedi at e occupancy;  ( 2)  t he Osbor ns 
f ai l ed t o pr ovi de Denni son wi t h t he document at i on expl ai ni ng t he 
wat er  i ssues i n t he basement ;  and ( 3)  Denni son di scover ed mor e 
wat er  pr obl ems dur i ng hi s pr e- cl osi ng i nspect i on of  t he 
pr oper t y.  

5 Denni son' s ar gument s r el at ed t o hi s mot i on f or  summar y 
j udgment  ar e ul t i mat el y t he same ar gument s he made i n r el at i on 
t o hi s mot i on t o di smi ss.  
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opt i on t o r equest  t he ear nest  money as l i qui dat ed damages. "   The 

t hi r d opt i on,  Judge Kl uka cont i nued,  i s t o " di r ect  t he br oker  t o 

r et ur n t he ear nest  money and have t he opt i on t o sue f or  act ual  

damages. "  

¶25 The cour t  not ed t hat  none of  t hese t hi ngs happened i n 

t he way t he pur chase cont r act  cont empl at ed.   Judge Kl uka st at ed 

t hat  t he buyer ,  Denni son,  asked " f or  t he ear nest  money,  and t he 

sel l er [ ,  t he Osbor ns, ]  deni ed t hat  r equest  or  i nst r uct ed t he 

br oker  t o hol d on t o [ t he ear nest  money] ,  whi ch I  t hi nk i s 

s i gni f i cant . "   The Osbor ns,  t he cour t  sai d,  " sought  act ual  

damages because t hey f i l ed t h[ i s]  l awsui t . "    

[ W] hen t he mot i on t o di smi ss was f i l ed 
t hey .  .  .  di r ect ed t he br oker  t o r et ur n t he ear nest  
money on June 23r d of  2006.   So,  I  t hi nk t hey 
exer ci sed t he opt i on t o r et ai n t hat  ear nest  money when 
t hey deni ed sendi ng t he ear nest  money t o t he buyer .   
The buyer  r equest ed i t  back,  and t hey di r ect ed t he 
br oker  t o hol d i t  unt i l  t he pr oper t y was sol d and t hen 
woul d sue f or  act ual  damages;  and I  don' t  t hi nk t hat ' s 
an opt i on t hat  t hey had under  t he t er ms of  t hei r  
cont r act .  

 .  .  .  .  

 .  .  .   [ Di r ect i ng t he r et ur n of  t he ear nest  money 
i s]  a condi t i on pr ecedent  f or  sui ng f or  act ual  
damages.   I t  doesn' t  di smi ss t he l awsui t .   I t  l i mi t s 
t he r emedy [ t o l i qui dat ed damages] .  

¶26 I n addi t i on,  Judge Kl uka deni ed t he Osbor ns'  summar y 

j udgment  mot i on on br each because t her e wer e " l i nger i ng i ssues"  

of  mat er i al  f act  t hat  r emai ned unr esol ved.   Speci f i cal l y,  t he 

c i r cui t  cour t  not ed t her e wer e unr esol ved f act s t hat  wer e 

mat er i al  t o whet her  Denni son' s f ai l ur e t o c l ose t he t r ansact i on 
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was excusabl e,  as a mat t er  of  l aw,  accor di ng t o t he pur chase 

of f er .  

¶27 On Apr i l  19,  2007,  Judge Kl uka deni ed t he Osbor ns'  

mot i on f or  r econsi der at i on,  and at  t he r equest  of  t he Osbor ns'  

counsel ,  she t ook t i me t o c l ar i f y her  r ul i ng f r om Apr i l  5.   

Speci f i cal l y,  t he Osbor ns'  counsel  want ed t o know whet her  Judge 

Kl uka di smi ssed t hei r  c l ai m f or  act ual  damages wi t h or  wi t hout  

pr ej udi ce.   The f ol l owi ng exchange t hen t ook pl ace:  

 THE COURT:  .  .  .   [ I ] f  t her e i s  not  a c l osi ng,  
t he sel l er  has some el ect i ons t o make.   One of  whi ch 
i s t o r et ai n t he ear nest  money.   The ot her  of  whi ch 
basi cal l y i s t o r et ur n t he ear nest  money and sue f or  
act ual  damages.  

 Based on my r ul i ng and f i ndi ngs i n t he hear i ng on 
t he mot i on f or  summar y j udgment ,  I  have concl uded t hat  
t he f i r st  opt i on i s what  t he pl ai nt i f f s ar e l i mi t ed t o 
now gi ven t he way t he event s i n t hi s case unf ol ded.   
That  i s,  t hey may r et ai n t hei r  ear nest  money;  and 
t her ef or e,  I  wi l l  or der  t hat  t he di smi ssal  be wi t h 
pr ej udi ce.  

.  .  .  .  

[ OSBORNS'  COUNSEL] :  .  .  .   [ I ] f  t he cour t ' s  
r ul i ng i s t hat  he' s ent i t l ed t o t he ear nest  money 
because t he sal e di d not  t ake pl ace,  t hen my 
under st andi ng woul d be t hat  based upon t he undi sput ed 
f act s t hat  my cl i ent  i s  ent i t l ed t o $2, 000.  

So,  i n t er ms of  di smi ssi ng t hi s at  t hi s poi nt ,  
t he j udgment  woul d be f or  my cl i ent  f or  $2, 000 and a 
di smi ssal  wi t h pr ej udi ce.  

¶28 On June 11,  2007,  Judge Kl uka ent er ed an or der  f or  

j udgment  r ef l ect i ng her  on- t he- r ecor d deci s i on.   The or der  

r equi r ed t hat  t he $2, 000 i n ear nest  money,  pl us cost s,  be pai d 
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t o t he Osbor ns as l i qui dat ed damages,  and t he mat t er  was 

" di smi ssed wi t h pr ej udi ce. " 6 

¶29 The cour t  of  appeal s unani mousl y af f i r med t he ci r cui t  

cour t ' s  deci s i on on August  6,  2008.   See Osbor n,  314 Wi s.  2d 75.   

On appeal ,  t he Osbor ns ar gued t hat ,  " [ t ] o sue f or  act ual  

damages,  i t  i s  not  a r equi r ement  t hat  t he sel l er  di r ect  t he 

r et ur n of  t he ear nest  money i mmedi at el y upon t he r equest  of  t he 

buyer ,  but  [ i t ]  i s  a condi t i on pr ecedent  t o r ecover i ng on a 

c l ai m f or  br each of  cont r act . "   I d. ,  ¶10 ( i nt er nal  quot at i ons 

omi t t ed)  ( al t er at i on i n or i gi nal ) .   They ar gued t hat  t he 

pur chase of f er  " does not  r equi r e t he r et ur n of  t he ear nest  money 

upon r equest  of  t he buyer  and t he f ai l ur e t o do so does not  

const i t ut e an el ect i on of  l i qui dat ed damages. "   I d.   The Osbor ns 

asser t  t hat ,  even i f  t hey di d el ect  t he r emedy of  l i qui dat ed 

damages,  under  Gal at owi t sch,  t he el ect i on i s not  i r r evocabl e.   

I d.  

¶30 The cour t  of  appeal s i nt er pr et ed t he pl ai n l anguage of  

t he pur chase of f er  and det er mi ned t hat  " t he buyer - def aul t  

pr ovi s i on f or ecl oses t he Osbor ns'  i nt er pr et at i on,  i . e. ,  t hat  

di r ect i ng t he r et ur n of  t he ear nest  money i s a condi t i on 

pr ecedent  t o r ecover i ng on a c l ai m f or  br each of  cont r act  and 

not  a condi t i on pr ecedent  t o sue f or  act ual  damages. "   I d. ,  ¶11 

                                                 
6 The Osbor ns'  counsel  pr oposed a bi l l  of  cost s equal i ng 

$1, 839. 25,  br i ngi ng t he t ot al  j udgment  agai nst  Denni son t o 
$3, 839. 25.   Denni son sat i sf i ed t hi s j udgment  and t he money i s 
bei ng hel d i n t r ust  by t he Osbor ns'  counsel .   Thi s j udgment  was 
sat i sf i ed wi t h f unds separ at e f r om t he ear nest  money Denni son 
pr evi ousl y deposi t ed.  
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( emphasi s added) .   The cour t  st at ed bl unt l y,  " [ T] he sel l er  needs 

t o f i r st  di r ect  t he br oker  t o r et ur n t he ear nest  money t o t he 

buyer  i n or der  t o have t he opt i on t o sue f or  act ual  damages. "   

I d.    

¶31 The cour t  of  appeal s al so di st i ngui shed Gal at owi t sch 

f r om t he Osbor ns'  s i t uat i on by poi nt i ng out  t hat  t he sel l er  i n 

Gal at owi t sch f i r st  r equest ed t he ear nest  money as l i qui dat ed 

damages and sued onl y af t er  t he buyer  r ef used t o r el ease t he 

ear nest  money.   See i d. ,  ¶¶15- 17.   Because " t he Osbor ns di d not  

r equest  t he ear nest  money as l i qui dat ed damages bef or e t hey sued 

f or  act ual  damages .  .  .  t he opt i on t o el ect  t he r emedy of  

act ual  damages was not  avai l abl e t o t he Osbor ns,  as i t  was t o 

t he Gal at owi t sches. "   I d. ,  ¶¶16- 17.  

¶32 The Osbor ns pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on December  16,  2008.  

I I .  St andar d of  Revi ew 

¶33 The r esol ut i on of  t hi s case depends on t he 

i nt er pr et at i on of  t he pur chase of f er .   The pur chase of f er  i s  a 

cont r act ,  t he i nt er pr et at i on of  whi ch i s a quest i on of  l aw t hat  

we r evi ew de novo.   See Zi mmer mann v.  Thompson,  16 Wi s.  2d 74,  

76,  114 N. W. 2d 116 ( 1962) ;  see al so Col umbi a Pr opane,  L. P.  v.  

Wi sconsi n Gas Co. ,  2003 WI  38,  ¶12,  261 Wi s.  2d 70,  661 

N. W. 2d 776 ( st at i ng t hat  t he i nt er pr et at i on of  a wr i t t en 

agr eement  bet ween t wo par t i es i s a quest i on of  l aw t hat  i s 

r evi ewed de novo) .  
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I I I .  Di scussi on 

¶34 Thi s case r equi r es t he cour t  t o i nt er pr et  t he Def aul t  

pr ovi s i on i n t he st andar d,  mandat or y Wi sconsi n Resi dent i al  Of f er  

t o Pur chase f or m.   The Def aul t  pr ovi s i on r eads i n i t s ent i r et y:  

 Def aul t .   Sel l er  and Buyer  each have t he l egal  
dut y t o use good f ai t h and due di l i gence i n compl et i ng 
t he t er ms and condi t i ons of  t hi s Of f er .   A mat er i al  
f ai l ur e t o per f or m any obl i gat i on under  t hi s Of f er  i s 
a def aul t  whi ch may subj ect  t he def aul t i ng par t y t o 
l i abi l i t y  f or  damages or  ot her  l egal  r emedi es.  

 I f  Buyer  def aul t s,  Sel l er  may:  

 ( 1)  sue f or  speci f i c  per f or mance and r equest  t he 
ear nest  money as par t i al  payment  of  t he pur chase 
pr i ce;  or  

 ( 2)  t er mi nat e t he Of f er  and have t he opt i on t o:  
( a)  r equest  t he ear nest  money as l i qui dat ed damages;  
or  ( b)  di r ect  Br oker  t o r et ur n t he ear nest  money and 
have t he opt i on t o sue f or  act ual  damages.  

 I f  Sel l er  def aul t s,  Buyer  may:  

 ( 1)  sue f or  speci f i c  per f or mance;  or  ( 2)  
t er mi nat e t he Of f er  and r equest  t he r et ur n of  t he 
ear nest  money,  sue f or  act ual  damages,  or  bot h.  

¶35 Thi s case i nvol ves an al l eged br each by t he buyer .   

Consequent l y,  t he bal l  i s  i n t he sel l er ' s cour t .   The sel l er  di d 

not  choose t o sue f or  speci f i c  per f or mance of  t he of f er .   As a 

r esul t ,  t he f ocus i s on t he t wo opt i ons f or  damages af t er  t he 

sel l er  t er mi nat es t he of f er .  

¶36 The f i r st  opt i on i s t o " r equest  t he ear nest  money as 

l i qui dat ed damages. "   Her e,  t he sel l er s di d not  " r equest "  t he 

ear nest  money as l i qui dat ed damages f r om t he buyer .   I nst ead,  
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t hey deni ed t he buyer ' s r equest  t o r et ur n t he money by di r ect i ng 

t hei r  br oker  t o hol d t he money f or  f ut ur e di sbur sement .    

¶37 The second opt i on i s t o di r ect  t he br oker  " t o r et ur n 

t he ear nest  money and have t he opt i on t o sue f or  act ual  

damages. " 7  Her e,  t he sel l er s sued f or  act ual  damages af t er  

di r ect i ng t hei r  br oker  t o hol d t he ear nest  money.   I n ef f ect ,  

t hey di r ect ed t hei r  br oker  not  t o r et ur n t he money t o t he buyer .   

I n ot her  wor ds,  t he sel l er s t r i ed t o obt ai n t he best  of  bot h 

opt i ons wi t hout  f ai t hf ul l y f ol l owi ng ei t her  one.   Thi s was 

pl ai nl y cont r ar y t o t he Resi dent i al  Of f er  t o Pur chase and 

cont r ar y t o t he pr i nci pl es est abl i shed i n Zi mmer mann.  

¶38 Zi mmer mann deal t  wi t h a s i mi l ar ,  al t hough not  

i dent i cal ,  of f er  t o pur chase.   The cont r act  pr ov i ded t he sel l er  

cer t ai n opt i ons i n case t he buyer  def aul t ed. 8  Af t er  di scussi ng 

t he t er ms of  t he cont r act ,  t he cour t  made t he f ol l owi ng 

obser vat i ons about  t he def aul t  pr ovi s i on of  t he cont r act :  

 Thi s gi ves t he sel l er  an opt i on t o t ake 
l i qui dat ed damages or  t o t ake what ever  act ual  damages 
he can pr ove,  but  i t  does not  gi ve hi m t he r i ght  t o 
bot h.   I f  he chooses l i qui dat ed damages he may r et ai n 

                                                 
7 Thi s l i mi t ed opt i on shoul d be compar ed wi t h one of  t he 

buyer ' s opt i ons i n t he f ace of  a def aul t  by t he sel l er :   " Buyer  
may .  .  .  t er mi nat e t he Of f er  and r equest  t he r et ur n of  t he 
ear nest  money,  sue f or  act ual  damages,  or  bot h. "   ( Emphasi s 
added. )  

8 The pr ovi s i on at  i ssue i n Zi mmer mann v.  Thompson,  16 
Wi s.  2d 74,  75,  114 N. W. 2d 116 ( 1962) ,  r ead as f ol l ows:  " ' Shoul d 
t he under si gned buyer  f ai l  t o car r y out  t hi s agr eement ,  al l  
money pai d her eunder  shal l ,  at  t he opt i on of  t he sel l er ,  be 
f or f ei t ed as l i qui dat ed damages and shal l  be pai d t o or  r et ai ned 
by t he sel l er  .  .  .  . ' "    
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t he down payment  [ ear nest  money]  wi t hout  f ur t her  f uss 
or  bot her .   I f  he chooses act ual  damages t he cont r act  
gi ves hi m no addi t i onal  pr esent ,  s i mul t aneous,  r i ght  
t o r et ai n t he down payment .   [ Her e,  he]  has r et ai ned 
i t  and i s now t r y i ng t o expand t he l i mi t ed r i ght  of  
r et ent i on i nt o a r i ght  t o keep t he money and appl y i t  
on what ever  l ar ger  damages he can est abl i sh.   The 
cont r act  does not  so pr ovi de.  

I d.  at  76- 77 ( emphasi s added) .  

 ¶39 The pr i nci pl es i n Zi mmer mann wer e af f i r med and 

i nsi ght f ul l y expl ai ned by Judge Ver ger ont  i n Gal at owi t sch,  wher e 

t he buyer - def aul t  pr ovi s i on was i dent i cal  t o t he one at  i ssue 

her e:  

[ W] hen t he buyer  br eaches and t he sel l er  r ecei ves t he 
ear nest  money as l i qui dat ed damages,  t he sel l er  
benef i t s by havi ng a speedy and i nexpensi ve means t o 
r ecover  some damages,  al t hough per haps not  al l .   The 
buyer  al so benef i t s by not  havi ng t o def end an act i on 
i n cour t  wi t h t he exposur e of  gr eat er  damages.  

Gal at owi t sch,  239 Wi s.  2d 558,  ¶16.  

¶40 Judge Ver ger ont  added t he f ol l owi ng:  

[ I ] f  t he sel l er  r equest s t he ear nest  money as 
l i qui dat ed damages f or  a br each but  does not  r ecei ve 
i t ,  t he sel l er  must  expend t he t i me and money t o f i l e 
a l awsui t .  .  .  .   

 .  .  .  .  

.  .  .   The sel l er  may r equest  t he ear nest  money 
as l i qui dat ed damages wi t hout  t he r i sk of  havi ng t o 
f i l e a sui t  i n whi ch t he sel l er  cannot  r ecover  al l  
damages even i f  t he sel l er  pr oves a br each.   Upon t he 
sel l er ' s r equest ,  t he buyer  has t he oppor t uni t y t o 
eval uat e t he st r engt h of  t he sel l er ' s c l ai m of  br each,  
t he l i kel y amount  of  damages and t hei r  suscept i bi l i t y  
of  pr oof ,  and t o ei t her  agr ee or  di sagr ee t o t he 
di sbur sement  of  t he ear nest  money as l i qui dat ed 
damages.   I f  t he buyer  agr ees,  t he di sput e i s 
r esol ved.   I f  t he buyer  di sagr ees,  t he buyer  
under st ands he or  she may have t o def end a sui t  f or  
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br each of  t he agr eement  and may have t o pay act ual  
damages;  however ,  t he sel l er  must  di r ect  t he r et ur n of  
t he ear nest  money t o t he buyer  bef or e seeki ng act ual  
damages.  

I d. ,  ¶¶16,  18 ( emphasi s added) .  

 ¶41 The cour t  expl i cat ed t hese dynami cs i n a case i n whi ch 

a r esi dent i al  r eal  est at e t r ansact i on f ai l ed when t he buyer s 

wer e unabl e t o f ol l ow t hr ough on t hei r  of f er  t o pur chase.   I d. ,  

¶¶3- 4.   Upon t hi s def aul t ,  t he sel l er s r equest ed t he $2, 000 of  

ear nest  money,  meani ng t hey r equest ed t he buyer s t o aut hor i ze 

t he br oker  t o r el ease t he $2, 000 t o t he sel l er s and end t he 

mat t er  wi t hout  " f uss or  bot her . "   I d. ,  ¶4;  see al so Zi mmer mann,  

16 Wi s.  2d at  76.   The buyer s di d not  r el ease t he money.   

Gal at owi t sch,  239 Wi s.  2d 558,  ¶4.   As a r esul t ,  t he sel l er s 

f i l ed sui t  t o obt ai n t he $2, 000,  pl us i nt er est  and cost s.   I d.   

I n shor t ,  t hey f i l ed sui t  t o obt ai n onl y t he ear nest  money——onl y 

t he " l i qui dat ed damages" ——and t hey di d not  di r ect  t hei r  br oker  

t o r el ease t he ear nest  money t o t he buyer s because t hey wer e not  

seeki ng mor e.    

¶42 Ther eaf t er ,  t he sel l er s sol d t hei r  home t o ot her  

buyer s f or  l ess money t han t he Wanat s '  or i gi nal  of f er .   I d. ,  ¶5.   

Thi s pr ompt ed t he sel l er s t o amend t hei r  compl ai nt  t o seek 

act ual  damages.   I d.   They si mul t aneousl y di r ect ed t hei r  br oker  

t o r el ease t he ear nest  money t o t he buyer s.   I d.   The buyer s 

i nsi st ed t hat  a sui t  f or  act ual  damages was i mper mi ssi bl e under  

t hese ci r cumst ances because t he sel l er s had pr evi ousl y el ect ed 

t he opt i on of  l i qui dat ed damages.   I d. ,  ¶9.   The cour t s 

di sagr eed.   As t he cour t  of  appeal s put  i t :  " We concl ude t hat  a 
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sel l er ' s r equest  f or  t he ear nest  money as l i qui dat ed damages 

under  opt i on ( a)  does not  f or ecl ose t he exer ci se of  opt i on ( b)  

i f  t he sel l er  does not  r ecei ve t he ear nest  money. "   I d. ,  ¶19 

( emphasi s added) .   

¶43 The cour t  sai d t hi s const r uct i on of  t he cont r act  was 

mor e consi st ent  wi t h t he pur pose of  l i qui dat ed damages and woul d 

mor e l i kel y l ead t o t he set t l ement  of  mor e di sput es i n t he 

cont ext  of  t hi s t ype of  t r ansact i on t han t he buyer ' s 

i nt er pr et at i on.   I d.  

¶44 Her e,  t he sel l er s ( t he Osbor ns)  t r y t o ut i l i ze cer t ai n 

f act s and phr ases i n t he Gal at owi t sch opi ni on,  such as t he 

emphasi zed phr ase i n ¶42,  supr a,  t o suppor t  t hei r  posi t i on.   

They cont end t hat  opt i on ( 2) ( b)  does not  r equi r e t he sel l er  t o 

di r ect  r et ur n of  t he ear nest  money bef or e sui ng f or  act ual  

damages because ( 2) ( b)  does not  expr essl y st at e t hat  t he ear nest  

money must  be di r ect ed f or  r et ur n " pr i or  t o, "  " f i r st , "  or  

" bef or e"  t he sel l er  has t he opt i on t o sue.   I nst ead,  t hey ar gue,  

t he pr ovi s i on uses t he wor d " and"  whi ch does not  connot e t he 

or der  i n whi ch event s must  occur .   They cl ai m t hat  di r ect i ng 

r et ur n of  t he ear nest  money i s a condi t i on pr ecedent  t o r ecover y 

of  act ual  damages r at her  t han a condi t i on pr ecedent  t o f i l i ng 

sui t  f or  act ual  damages.    

¶45 Fur t her mor e,  t he Osbor ns ar gue t hat ,  under  

Gal at owi t sch,  " t he f ai l ur e t o aut hor i ze t he r et ur n of  t he 

ear nest  money does not  const i t ut e an el ect i on of  r emedi es. "   

I nst ead,  t he Osbor ns asser t ,  " [ i ] t  i s  t he act ual  r ecei pt  and 

r et ent i on of  t he ear nest  money t hat  pot ent i al l y  t r i gger s t he 
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el ect i on of  l i qui dat ed damages. "   Ther ef or e,  t he Osbor ns 

concl ude t hat ,  because t hey di d not  act ual l y r ecei ve t he ear nest  

money,  t hey shoul d not  be pr ecl uded f r om seeki ng act ual  damages 

by way of  a suppl ement ed compl ai nt .    

¶46 Ul t i mat el y,  t he Osbor ns c l ai m t o be conf used as t o how 

t hey ended up wi t h an or der  f or  j udgment  f or  t he $2, 000 i n 

ear nest  money when t hey f i l ed a c l ai m f or  act ual  damages.  

¶47 I n r esponse,  Denni son cont ends t hat  t he pl ai n l anguage 

of  t he pur chase of f er  r equi r es t he Osbor ns t o di r ect  r et ur n of  

t he ear nest  money pr i or  t o i nst i t ut i ng a sui t  agai nst  hi m f or  

act ual  damages.   He al so asser t s t hat  such a const r uct i on i s 

consi st ent  wi t h t he cour t  of  appeal s '  opi ni on i n Gal at owi t sch,  

because t hat  case st at es t hat  t he sel l er  must  di r ect  t he br oker  

t o r et ur n t he ear nest  money on or  bef or e t he dat e t he sel l er  

f i l es sui t  f or  act ual  damages.   He cl ai ms t he di f f er ence bet ween 

Gal at owi t sch and t hi s case i s t hat  t he sel l er s i n Gal at owi t sch 

abi ded by t he buyer - def aul t  pr ovi s i on t hr oughout  t he ent i r e 

t r ansact i on,  wher eas t he Osbor ns v i ol at ed t hat  pr ovi s i on when 

t hey f i l ed sui t  f or  act ual  damages wi t hout  di r ect i ng t hat  t he 

ear nest  money be r et ur ned.   

¶48 We agr ee wi t h Denni son.   The over r i di ng pr i nci pl e i n 

t hi s commonpl ace consumer  t r ansact i on i s t hat ,  when t he buyer  

def aul t s and t he sel l er  want s damages ( not  speci f i c  

per f or mance) ,  t he sel l er  has t he opt i on t o seek ei t her  

l i qui dat ed damages or  act ual  damages,  but  not  bot h.   

Gal at owi t sch,  239 Wi s.  2d 558,  ¶18;  Zi mmer mann,  16 Wi s.  2d at  

76.   Thus,  i f  t he buyer  def aul t s,  t he sel l er  may t er mi nat e t he 
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of f er  and " r equest  t he ear nest  money as l i qui dat ed damages. "   

Under  opt i on ( a) ,  t he sel l er  need not  r el ease t he ear nest  money 

t o t he buyer  because t he sel l er  i s  r equest i ng t he buyer  t o 

r el ease t he money t o t he sel l er  and t her eby end t he di sput e.   I f  

t he buyer  does not  agr ee t o r el ease t he money,  t he sel l er  may 

sue f or  t he ear nest  money al one and be assur ed t hat  t he money 

wi l l  r emai n i n escr ow wher e i t  wi l l  be avai l abl e t o t he sel l er  

i f  and when br each i s est abl i shed.   A sel l er  may have no act ual  

damages and st i l l  be ent i t l ed t o l i qui dat ed damages because t he 

buyer  br eached t he of f er  t o pur chase.  

¶49 Under  opt i on ( b) ,  t he sel l er  may seek act ual  damages,  

but  t he sel l er  may not  t i e up t he buyer ' s ear nest  money whi l e 

t he sel l er  i s  seeki ng act ual  damages.   Gal at owi t sch,  239 

Wi s.  2d 558,  ¶18.   Rat her ,  t he sel l er  must  di r ect  t he br oker  

hol di ng t he ear nest  money t o r et ur n i t  t o t he buyer .   I d.   The 

sel l er  must  di r ect  t he r el ease of  t he money bef or e or  at  t he 

same t i me as f i l i ng sui t  f or  act ual  damages.   I d. ;  see al so 

Zi mmer mann,  16 Wi s.  2d at  76.   I n f i l i ng sui t  f or  act ual  

damages,  t he sel l er  must  be abl e t o pl ead t hat  t he sel l er  has 

di r ect ed t he r et ur n of  t he ear nest  money t o t he buyer .   I f  t he 

sel l er  i s  unabl e t o pl ead t hi s condi t i on pr ecedent ,  t he sel l er  

has l i mi t ed hi msel f  t o seeki ng t he ear nest  money as l i qui dat ed 

damages.   By hi s  own act i on,  t he sel l er  has f or ecl osed t he ot her  

r emedy.  

¶50 I f  we wer e t o accept  t he Osbor ns'  t heor y t hat  a sel l er  

may hol d t he ear nest  money unt i l  some poi nt  af t er  t he sel l er  

f i l es sui t  f or  act ual  damages,  we woul d cause uncer t ai nt y as t o 
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how l ong t hi s advant age coul d cont i nue,  we woul d cr eat e 

i mbal ance bet ween t he par t i es,  and we woul d under mi ne t he 

pur pose of  t he def aul t  pr ovi s i on of  t he Resi dent i al  Of f er  t o 

Pur chase.   We agr ee wi t h t he Osbor ns t hat  t he buyer  cannot ,  

mer el y by demandi ng t he r et ur n of  t he ear nest  money,  f or ce t he 

sel l er  i nt o maki ng a deci s i on on whet her  t o pur sue a c l ai m f or  

act ual  damages or  t ake t he ear nest  money as l i qui dat ed damages.   

The buyer s '  r equest  f or  r et ur n of  t he ear nest  money i s 

i nconsequent i al  t o t he sel l er ' s  deci s i on.   What  mat t er s i s 

whet her  t he sel l er  di r ect s t he ear nest  money t o be r et ur ned 

bef or e or  at  t he same t i me he f i l es a l awsui t  seeki ng act ual  

damages.   See Gal at owi t sch,  239 Wi s.  2d 558,  ¶18 ( " [ T] he sel l er  

must  di r ect  t he r et ur n of  t he ear nest  money t o t he buyer  bef or e 

seeki ng act ual  damages. " ) .   I f  he does not ,  t hen he has no r i ght  

t o sue f or  act ual  damages under  t he pur chase of f er .   The pr obl em 

f or  t he Osbor ns i s t hat  t hey di d,  i n f act ,  f i l e sui t  f or  act ual  

damages pr i or  t o di r ect i ng r et ur n of  t he ear nest  money.  

¶51 The Osbor ns t r y one addi t i onal  gambi t  t o get  ar ound 

t hi s det er mi nat i on.   They asser t  t hat ,  i n t hei r  i ni t i al  

compl ai nt ,  t hey sought  " compensat or y damages, "  whi ch t hey say 

coul d be ei t her  l i qui dat ed damages or  act ual  damages.   We ar e 

not  convi nced.   I n our  v i ew,  a c l ai m f or  compensat or y damages 

was undeni abl y a c l ai m f or  act ual  damages under  t he l anguage of  

t he pur chase of f er .   Fi r st ,  t he r ecor d bef or e us i s qui t e c l ear  

t hat  l i qui dat ed damages wer e never  ser i ousl y cont empl at ed by t he 

Osbor ns.   For  exampl e,  wi t hi n a coupl e days of  t he f ai l ed 

t r ansact i on,  t he Osbor ns sent  Denni son a l et t er  t hr eat eni ng t o 
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sue hi m f or  act ual  damages.   Mor eover ,  t he Osbor ns never  

r equest ed t hat  Denni son aut hor i ze t he r el ease of  t he ear nest  

money so t hey coul d t ake i t  as l i qui dat ed damages.   Fi nal l y,  

Bl ack' s Law Di ct i onar y 395 ( 7t h ed.  1999)  st at es t hat  l i qui dat ed 

damages ar e " cont r act ual l y st i pul at ed as a r easonabl e est i mat i on 

of  act ual  damages t o be r ecover ed by one par t y i f  t he ot her  

par t y br eaches. "   ( Emphasi s added. )   On t he ot her  hand,  

compensat or y damages ar e consi der ed synonymous wi t h act ual  

damages.   Bl ack' s,  supr a,  at  394.  

¶52 Because t he Osbor ns'  sui t  f or  act ual  damages was f i l ed 

al most  t wo mont hs pr i or  t o t he t i me t he Osbor ns di r ect ed t hei r  

br oker  t o r et ur n t he ear nest  money,  t hei r  sui t  f or  act ual  

damages i s not  al l owed.   Suppl ement i ng t he compl ai nt  does not  

cur e t he def ect  t hat  t he Osbor ns'  sui t  was f i l ed f or  act ual  

damages bef or e t he ear nest  money was di r ect ed t o be r et ur ned.   

Ther ef or e,  t he compl ai nt  f i l ed by t he Osbor ns i s i nconsi st ent  

wi t h t he opt i ons set  out  i n t he pur chase of f er .   The l anguage of  

t he pur chase of f er  cont r ol s,  and t he pur chase of f er  does not  

pr ovi de aut hor i t y f or  a sui t  f or  act ual  damages unl ess t he 

sel l er  di r ect s r et ur n of  t he ear nest  money on or  bef or e t he dat e 

t he sui t  i s  f i l ed.  

I V.  Concl usi on 

¶53 We concl ude t hat  t he Def aul t  pr ovi s i on i n t he 

Resi dent i al  Of f er  t o Pur chase f or m gi ves t he sel l er  t wo separ at e 

opt i ons t o seek damages i n t he wake of  t he buyer ' s def aul t .   The 

sel l er  has t he opt i on t o seek ei t her  l i qui dat ed damages or  

act ual  damages,  but  not  bot h.   I f  a sel l er  seeks act ual  damages,  
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t he sel l er  must  di r ect  t he br oker  hol di ng t he buyer ' s ear nest  

money t o r et ur n t he money t o t he buyer  bef or e or  at  t he same 

t i me sui t  i s  f i l ed f or  act ual  damages.   When seeki ng act ual  

damages,  t he sel l er  must  be abl e t o pl ead t hat  t he sel l er  has 

di r ect ed t he r et ur n of  t he ear nest  money t o t he buyer .   The 

sel l er  may not  t i e up t he buyer ' s ear nest  money whi l e t he sel l er  

i s  seeki ng act ual  damages.   Accor di ng t o t he t er ms of  t he 

Resi dent i al  Of f er  t o Pur chase,  t he sel l er ' s f ai l ur e t o di r ect  

r et ur n of  t he buyer ' s ear nest  money pr i or  t o or  at  t he same t i me 

sui t  i s  f i l ed f or  act ual  damages f or ecl oses t he sel l er ' s opt i on 

t o seek act ual  damages f or  t he al l eged br each.   Consequent l y,  we 

af f i r m t he deci s i on of  t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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