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No. 2007AP1799
(L.C. No. 2006CV638)

STATE OF W SCONSI N ) I N SUPREME COURT

Mart ha Osborn and Dougl as Gsbor n,
Plaintiffs-Appellants-Petitioners, FI LED

V.
JUuL 9, 2009

Har ol d Denni son,

David R Schanker

Def endant - Respondent . derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 DAVID T. PRGCSSER, J. This is a review of a published

decision of the court of appeals, Gsborn v. Dennison, 2008 W

App 139, 314 Ws. 2d 75, 758 N.W2d 491, affirmng the judgnent
of the Kenosha County Circuit Court, Barbara A. Kl uka, Judge.
The case requires interpretation of the now nmandatory WB-11
Residential Ofer to Purchase form approved for residential real
estate transactions by the Wsconsin Departnment of Regulation
and Li censing. See Ws. Admin. Code & RL 16.03 (Note) (Cct.
2008) .

12 The i ssue presented nay be stated as foll ows:
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Does the seller in a failed real estate transaction
|l ose the right to sue the defaulting buyer for actua
damages if the seller fails to direct the seller's
broker to return the defaulting buyer's earnest noney
prior to the date the seller sues the defaulting buyer
for actual damages?

13 W conclude that the Default provision in the
Residential O fer to Purchase form gives the seller two separate
options to seek danages in the wake of the buyer's default. The
seller has the option to seek either |1liquidated damages or
actual damages, but not both. |If a seller seeks actual damages,
the seller nust direct the broker holding the buyer's earnest
nmoney to return the noney to the buyer before or at the sane
time suit is filed for actual danages. When seeking actual
damages, the seller nust be able to plead that the seller has
directed the return of the earnest nobney to the buyer. The
seller may not tie up the buyer's earnest noney while the seller
is seeking actual damages. According to the terns of the
Residential Ofer to Purchase, the seller's failure to direct
return of the buyer's earnest noney prior to or at the sanme tine
suit is filed for actual damages forecloses the seller's option
to seek actual danamges for the alleged breach. Consequently, we
affirmthe decision of the court of appeals.

| . BACKGROUND AND PROCEDURAL HI STORY

14 The facts in this case are not disputed. The issue
presented lurks in alnost every residential r eal estate
transaction in Wsconsin.

15 On March 1, 2005, Douglas and Martha Gsborn (the

Gsborns) accepted Harold Dennison's (Dennison) offer to purchase
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their honme at 1726 34th Avenue in Kenosha. Denni son's initial
offer was made on a standard form WB-11 Residential Ofer to
Pur chase. This offer was anended by a counter offer, using
anot her standard form (WB-44 Counter O fer) that incorporated by
reference the basic "terns and conditions” in the original Ofer
to Purchase, and it was revised again by other anmendnents on
standard forns.

16 The parties agreed to a final purchase price of
$482,500 and an original closing date of no later than My 15,
2005. The purchase offer was contingent upon the honme being
apprai sed for the purchase price and the successful closing of
an unrel ated commercial property in a transaction then pending.
The offer also called for the Gsborns to provide Dennison "with
docunentation that the cause of the water stain on the floor in
the basenent ha[d] been rectified" within ten days of the
offer's acceptance. In addition, the parties agreed that
Denni son woul d deposit $2,000 of earnest nmoney with the Gsborns'
broker, One Month Realty.

17 The purchase offer included a buyer-default clause
that set forth the seller's options if the buyer defaulted on

the offer. The | anguage reads as foll ows:

| f Buyer defaults, Seller nmay:

(1) sue for specific performance and request the
earnest noney as partial paynent of the purchase
price; or

(2) termnate the Ofer and have the option to:
(a) request the earnest noney as |iquidated danages;
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or (b) direct Broker to return the earnest noney and
have the option to sue for actual damages.

18 On April 29, 2005, the parties agreed to a firm
closing date of May 11. However, on May 11, several hours prior
to the closing, Dennison went to the hone and discovered that
the Gsborns had |left several pieces of personal property,
including a large boat, on the prem ses. Denni son deci ded not
to go to the schedul ed closing because the Gsborns did not have
the residence free of their personal property and all debris
upon closing, as the purchase offer required. Fol l owi ng the
failed closing, the Gsborns and Dennison negotiated a new
cl osing date of May 18, 2005.

19 On May 16, 2005, in accordance with the purchase offer
and with the Gsborns' authorization, Dennison went to the
property with representatives from his real estate firm and a
representative from the GOsborns' real estate firm to conduct a
final, pre-closing inspection. Dennison alleges that he
di scovered wet insulation and water on the basenent walls during
the inspection. Following the inspection and prior to the
May 18 closing date, Dennison and the Gsborns attenpted to
negotiate an anended purchase offer. However, t hese
negoti ations failed, and the sal e never cl osed.

110 Douglas Gsborn stated that he decided "[s]onetine in
May"—after the transaction did not close—that he was going to
file suit against Dennison for his failure to execute the
purchase offer. This was confirnmed by the Gsborns' attorney in

a letter to Dennison dated May 23, 2005, which stated that the
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Gsborns were going to sue Dennison for their alleged actual

damages under the purchase offer. Douglas Gsborn later
testified as foll ows:
[Oh or around My 25, 2005,] | directed the real
estate agent to put the house back on the market, and
continue to hold the [earnest] noney, and when | had
actual damages and | had them tallied up, and | had
| egal counsel in place, then I was going to sue M.
Denni son for the difference.
11 In response to the Gsborns' threat to sue, Dennison
had a letter prepared and sent to the Gsborns. The My 25

letter stated the foll ow ng:

Please be advised that [ Denni son] intends to
vigorously defend any such |awsuit, and upon receipt
of the earnest noney, [Dennison] reserves [his] rights
under the [purchase o]ffer to sue [the Gsborns] for
actual damages caused by [the Gsborns'] defaults,
including seeking any and all renedies available in
| aw or equity, including attorney's fees and costs.

12 Dennison's letter included an express request that the

earnest noney be returned: "Please forward the earnest npbney at

your earliest convenience to Buyer as directed in the Ofer.

nl

! According to the purchase offer, the broker holding the

earnest noney was permtted to release the earnest nobney
under the follow ng conditions:

I f negotiations do not result in an accepted offer,
t he earnest noney shall be pronptly disbursed . . . to
the person(s) who paid the earnest noney. . . . | f
[the transaction] does not close, the earnest noney
shal | be disbursed according to a witten di sbursenent
agr eenent si gned by al | [plarties to [the
offer]. . . . | f said disbursenent agreenent has not
been delivered to [the] broker within 60 days after
the date set for closing, [the] broker my disburse
the earnest noney: (1) as directed by an attorney who
has reviewed the transaction and does not represent
[the bJuyer or [s]eller; (2) into a court hearing a

5

only
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113 In October 2005, the Gsborns sold the honme at 1726
34th Avenue to a third-party purchaser for $42,500 |ess than
Dennison's offer to purchase. At that time, the Gsborns
continued to have their broker hold Dennison's earnest noney in
escr ow.

114 Approximately six nonths later, on April 28, 2006, the
Gsborns filed suit against Dennison in Kenosha County Circuit
Court, alleging a breach of contract and demandi ng "conpensatory
damages. "

115 Denni son responded on June 5, noving the circuit court
to dismss the breach of contract claim He argued that the
Gsborns' claim for conpensatory damages should be dism ssed for
failing to state a claim"because the Gsborns el ected the renedy
of liquidated danmages"” by filing suit for conpensatory danmages
w thout first directing return of the earnest noney to Dennison
as was required by the purchase offer.? In addition, Dennison
filed a June 8 answer to the conplaint, denying that he breached
the purchase offer and arguing "[t]hat return of the earnest
money was a condition precedent to filing an action for
damages." Because the Osborns did not return the earnest noney
before filing suit, Dennison argued, they "failed to abide by

the terns of the contract."” I nstead, he asserted, they "have

lawsuit involving the earnest noney and all [p]arties
to [the o]ffer; (3) as directed by court order; or (4)
any ot her disbursenent required or allowed by | aw.

2 Dennison also filed an affidavit in support of his motion
in which he denied liability for breach of contract.
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el ected a renmedy of |iquidated danages,” and their claim should
be dism ssed with prejudice.

116 On June 23, 2006, the OGsborns directed their broker to
return the earnest noney to Dennison. Denni son apparently
refused to accept the noney.

127 On June 30, the Gsborns filed a nenorandum in
opposition to Dennison's notion to dismss, arguing that their
conplaint stated a claim for breach of contract, "[p]lain and
sinple.” Moreover, the OGsborns contended that Dennison's notion
should be treated as one for sunmary judgnent, considering that
Denni son submtted an affidavit, which is "not appropriate when
bringing a notion to dismss based on failure to state a claim"”
Utimately, the Osborns concluded that Dennison's notion for
di sm ssal should be deni ed.

118 At the notion hearing, on July 5, 2006, Kenosha County
Crcuit Judge WIlbur W Warren heard argunents from both

parties. Counsel for Dennison nade the foll ow ng statenents:

It's our position that by failing to direct that
the earnest noney be returned to our clients before
filing this lawsuit, the Gsborns have . . . elected a
remedy and are not now, after the fact, able to sue
for damages and then direct that the earnest noney be
ret urned.

The Galatowitsch[ v. Wanat, 2000 W App 236, 239
Ws. 2d 558, 620 N.W2d 618,] case is clear that you

can't have it both ways. You can't have both
liquidated damages and . . . sue for actual danages.
But it goes a little further than that. On two

occasions in that opinion, the [c]ourt states that
before you can sue for actual damages, you have to
direct that that earnest noney be returned .

7
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Now there's been a conplaint in the [n]enorandum
[in opposition to the notion to dismss] that this is

not really a notion to dismss. . . . It may be
treated as a notion for summary judgnent. | think
either way that the [c]lourt treats this notion,
whether it is for a notion to dismss . . . or a
nmotion for summary judgnent, the fact . . . is the
earnest noney was not returned, nor was it directed to
be returned to ny client[] wuntil well after this

| awsuit was started. And due to that, they cannot now
sue for actual damages.

The reason that | think it's still appropriate to
treat this as a notion to dismss is because under the
Gal atowitsch case, it's a condition precedent to

filing an action for actual danmages to direct return
of the earnest noney.

Keep in mnd, of course, we're not admtting
or . . . conceding any default on our part. In fact,
if we have to go to trial, we certainly wll
vi gorously defend this. It wasn't a default on our
part. But for purposes of this notion, they can keep
t he earnest noney. That's what they elected to do.
The lawsuit for actual damages ought to be di sm ssed.

119 In response, counsel for the Osborns reiterated that

Dennison's notion was not a notion for dismssal because he

submtted affidavits with his notion

According to the Gsborns'

counsel, affidavits cannot be considered on a notion to dism ss.

| f

they are considered, counsel argued, the nption nust

be

anal yzed as a notion for summary judgnent. The Osborns' counsel

summari zed his

wel | :

argunments regarding the substantive issue as
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Just like in Galatowtsch, [the Gsborns] initially
sued for the $2,000 for the |iquidated damages.[°] And
then after, later, they anended the conplaint and
directed the return of the noney. So that's after.
After we got their [njenobrandum [in support of the
motion to dismss], we nmade it clear. W had M.
Gsborn authorize the rel ease of the noney. He's done
t hat . | don't know. My understanding is it has not

been accept ed.

But the Galatowitsch case says that [the seller]
has to get the noney, the $2,000, and accept it as
i qui dated damages, and that's never been done here
It's never been alleged by the defendant here. So |
guess |'m kind of puzzled as to what the issues are
| mean, there's a claimfor breach of contract.

20 In making his decision, Judge Warren focused on the
standard related to a motion to dismss and stated that the
conplaint "alleges existence of a contract, it alleges a breach
of that contract, and it alleges damages under the notice
pl eadi ngs."” Therefore, Judge Warren decided that the nption to

dism ss was not supported . . . based wupon what the four
corners of the conplaint say because [the conplaint] does state
a cause of action for breach of contract.” He added that on a
nmotion for summary judgnment, Dennison m ght very well prevail.

21 Following Judge Warren's rejection of Dennison's
nmotion to dismss, the case was reassigned by judicial transfer
to Judge Barbara A. Kl uka.

22 On Cctober 2, 2006, the GOsborns supplenented their

original conplaint by including a sentence stating that the

3 This statement is premised on counsel's argument that the
conpl aint asks for "conpensatory danmages," which he clainms could
be either |iquidated damages or actual damages. W address this
argunment in 51, infra.
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Gsborns "authorized the release of the earnest noney to M.
Denni son. "

123 In early March 2007, both parties filed separate
nmotions for summary judgnent. On March 6, the Gsborns filed a
motion for partial summary judgnent. They argued that Dennison
failed to conplete the transaction in May 2005 as required by
the purchase offer which constituted a breach of contract.
Three days later, Dennison filed a notion for sumrary judgnent,
arguing that, even if he breached the contract,”* the Gsborns were
limted to the earnest noney as |iquidated damages and they had
no right to sue for actual damages.®

124 On April 5, 2007, Judge Kl uka decided both notions for

summary judgnent. She stated that Dennison's position wth
respect to |iquidated damages was correct. She began by noting
that "the purchase contract . . . says the seller nmay upon

default or breach sue for specific perfornmance and request the
earnest noney as partial paynent of the purchase price.” That,
she said, did not happen. She stated the purchase contract then

provides that the seller may "terminate the offer and have the

4 Denni son denied the breach of contract in response to the
Gsborns' notion for summary judgnent, claimng that his failure
to execute the contract was excused for several reasons: (1) the
property was not ready for imrediate occupancy; (2) the Gsborns
failed to provide Dennison with the docunmentation explaining the
wat er issues in the basenent; and (3) Dennison discovered nore
water problens during his pre-closing inspection of the

property.

®> Dennison's arguments related to his notion for summary
judgnment are ultimately the sane argunents he made in relation
to his notion to dism ss.

10
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option to request the earnest noney as |iquidated damages."” The
third option, Judge Kl uka continued, is to "direct the broker to
return the earnest noney and have the option to sue for actual
damages. "

25 The court noted that none of these things happened in
the way the purchase contract contenplated. Judge Kl uka stated
that the buyer, Dennison, asked "for the earnest noney, and the
seller[, the Gsborns,] denied that request or instructed the
broker to hold on to [the earnest noney], which | think is
significant." The Gsborns, the court said, "sought actual

damages because they filed th[is] lawsuit."

[ W hen t he noti on to di sm ss was filed
they . . . directed the broker to return the earnest
nmoney on June 23rd of 2006. So, | think they

exercised the option to retain that earnest noney when
they denied sending the earnest noney to the buyer.
The buyer requested it back, and they directed the
broker to hold it until the property was sold and then
woul d sue for actual damages; and | don't think that's
an option that they had wunder the ternms of their
contract.

. [Directing the return of the earnest noney
is] a <condition precedent for suing for actua
damages. It doesn't dismss the |awsuit. It limts
the renmedy [to |iquidated damages].

26 In addition, Judge Kl uka denied the Gsborns' sumary
j udgnment notion on breach because there were "lingering issues”
of material fact that remained unresol ved. Specifically, the
circuit court noted there were wunresolved facts that were

material to whether Dennison's failure to close the transaction

11
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was excusable, as a matter of l|aw, according to the purchase
of fer.

127 On April 19, 2007, Judge Kluka denied the Gsborns'
motion for reconsideration, and at the request of the Gsborns'
counsel, she took tinme to clarify her ruling from April 5.
Specifically, the Gsborns' counsel wanted to know whet her Judge
Kl uka dism ssed their claim for actual damages with or wthout

prejudice. The follow ng exchange then took pl ace:

THE COURT: . . . [I]f there is not a closing,
the seller has sonme elections to mneke. One of which
is to retain the earnest noney. The other of which

basically is to return the earnest noney and sue for
actual damages.

Based on ny ruling and findings in the hearing on
the notion for summary judgnment, | have concl uded that
the first option is what the plaintiffs are limted to
now given the way the events in this case unfolded.
That is, they may retain their earnest noney; and

therefore, | wll order that the dismssal be wth
prej udi ce.
[ OSBORNS' COUNSEL]: . . . [1]f the court's

ruling is that he's entitled to the earnest noney
because the sale did not take place, then ny
under standing would be that based upon the undi sputed
facts that ny client is entitled to $2, 000.

So, in terms of dismssing this at this point,
the judgnent would be for my client for $2,000 and a
di sm ssal with prejudice.

128 On June 11, 2007, Judge Kluka entered an order for
judgment reflecting her on-the-record decision. The order

required that the $2,000 in earnest noney, plus costs, be paid

12
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to the Osborns as |Iliquidated damges, and the mtter was
"di sm ssed with prejudice."®
29 The court of appeals unaninously affirmed the circuit

court's decision on August 6, 2008. See Osborn, 314 Ws. 2d 75.

On appeal, the Osborns argued that, "[t]o sue for actual
damages, it is not a requirenent that the seller direct the
return of the earnest noney imedi ately upon the request of the
buyer, but [it] is a condition precedent to recovering on a
claim for breach of contract."” Id., 110 (internal quotations
omtted) (alteration 1in original). They argued that the
purchase offer "does not require the return of the earnest noney
upon request of the buyer and the failure to do so does not
constitute an election of |iquidated damages.” |1d. The Gsborns
assert that, even if they did elect the renmedy of |I|iquidated
damages, under Galatowitsch, the election is not irrevocable.

1d.

30 The court of appeals interpreted the plain |anguage of

the purchase offer and determned that "the buyer-default

provision forecloses the Osborns' interpretation, i.e., that

directing the return of the earnest noney is a condition
precedent to recovering on a claim for breach of contract and

not a condition precedent to sue for actual damages." 1d., 911

® The Gsborns' counsel proposed a bill of costs equaling
$1,839.25, bringing the total judgnent against Dennison to
$3, 839. 25. Denni son satisfied this judgnment and the noney is
being held in trust by the Osborns' counsel. This judgnment was
satisfied with funds separate from the earnest nobney Dennison
previ ously deposited.

13
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(enphasi s added). The court stated bluntly, "[T]he seller needs
to first direct the broker to return the earnest noney to the
buyer in order to have the option to sue for actual danages."”
| d.

131 The court of appeals also distinguished GGal atow tsch

from the Gsborns' situation by pointing out that the seller in

Galatowitsch first requested the earnest noney as |iquidated

damages and sued only after the buyer refused to release the
earnest noney. See id., 9115-17. Because "the GOsborns did not
request the earnest noney as |iquidated damages before they sued
for actual damages . . . the option to elect the renedy of
actual damages was not available to the OGsborns, as it was to
the Gal atowi tsches.” |d., 116-17.

132 The Gsborns petitioned this court for review, which we
granted on Decenber 16, 2008.

1. Standard of Review

133 The resolution of this case depends on the
interpretation of the purchase offer. The purchase offer is a
contract, the interpretation of which is a question of |aw that

we review de novo. See Zi mermann v. Thonpson, 16 Ws. 2d 74,

76, 114 N.W2d 116 (1962); see also Colunbia Propane, L.P. .

Wsconsin Gas Co., 2003 W 38, 112, 261 Ws. 2d 70, 661

N.W2d 776 (stating that the interpretation of a witten
agreenent between two parties is a question of law that is

revi ewed de novo).

14
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I11. Discussion
134 This case requires the court to interpret the Default
provision in the standard, mandatory Wsconsin Residential Ofer

to Purchase form The Default provision reads in its entirety:

Def aul t. Seller and Buyer each have the |egal
duty to use good faith and due diligence in conpleting
the terms and conditions of this Ofer. A materi al

failure to perform any obligation under this Ofer is
a default which may subject the defaulting party to
liability for damages or other |egal renedies.

| f Buyer defaults, Seller nmay:

(1) sue for specific performance and request the
earnest noney as partial paynent of the purchase
price; or

(2) termnate the Ofer and have the option to:
(a) request the earnest noney as |iquidated danages;
or (b) direct Broker to return the earnest noney and
have the option to sue for actual damages.

If Seller defaults, Buyer may:

(1) sue for specific performance; or (2)
termnate the Ofer and request the return of the
earnest noney, sue for actual damages, or both.

35 This case involves an alleged breach by the buyer.
Consequently, the ball is in the seller's court. The seller did
not choose to sue for specific performance of the offer. As a
result, the focus is on the two options for damages after the
seller termnates the offer.

136 The first option is to "request the earnest noney as
I i qui dated danmges. " Here, the sellers did not "request" the

earnest noney as |iquidated damages from the buyer. | nst ead,

15
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they denied the buyer's request to return the noney by directing
their broker to hold the noney for future disbursenent.

137 The second option is to direct the broker "to return
the earnest noney and have the option to sue for actual
damages. "’ Here, the sellers sued for actual damages after
directing their broker to hold the earnest noney. In effect,
they directed their broker not to return the noney to the buyer.
In other words, the sellers tried to obtain the best of both
options wthout faithfully followng either one. This was
plainly contrary to the Residential Ofer to Purchase and

contrary to the principles established in Zi mrernmann.

138 Zi mermann deal t wth a simlar, al t hough not
identical, offer to purchase. The contract provided the seller
certain options in case the buyer defaulted.® After discussing
the terns of the <contract, the court nmde the follow ng

observations about the default provision of the contract:

This gives the seller an option to take
i qui dated danages or to take whatever actual damages
he can prove, but it does not give him the right to
bot h. | f he chooses liquidated danmages he may retain

" This linmted option should be conpared with one of the

buyer's options in the face of a default by the seller: "Buyer
my . . . termnate the Ofer and request the return of the
earnest noney, sue for actual danages, or both." (Enmphasi s
added.)

8 The provision at issue in Zimmermann v. Thonpson, 16
Ws. 2d 74, 75, 114 N.W2d 116 (1962), read as follows: "'Should
the wundersigned buyer fail to carry out this agreenent, al
nmoney paid hereunder shall, at the option of the seller, be
forfeited as |iquidated damages and shall be paid to or retained
by the seller t

16
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the down paynent [earnest noney] w thout further fuss

or bot her. If he chooses actual danmmges the contract
gives him no additional present, sinmultaneous, right
to retain the down paynent. [ Here, he] has retained

it and is now trying to expand the limted right of
retention into a right to keep the noney and apply it
on whatever |arger damages he can establish. The
contract does not so provide.

Id. at 76-77 (enphasis added).

insightfully explained by Judge Vergeront

139 The principles in Zinmmermann were affirned

the buyer-default provision was identical to the one at

her e:

[ When the buyer breaches and the seller receives the

earnest noney as liquidated danages, the seller
benefits by having a speedy and inexpensive nmeans to
recover sone dammges, although perhaps not all. The

buyer also benefits by not having to defend an action
in court with the exposure of greater danages.

Gal atowi tsch, 239 Ws. 2d 558, f116.

140 Judge Vergeront added the foll ow ng:

[I]f the seller requests the earnest noney as
i qui dated damages for a breach but does not receive
it, the seller must expend the tinme and noney to file
a lawsuit.

: The seller may request the earnest noney
as liquidated damages without the risk of having to
file a suit in which the seller cannot recover al
damages even if the seller proves a breach. Upon the
seller's request, the buyer has the opportunity to
eval uate the strength of the seller's claim of breach,
the likely anobunt of damages and their susceptibility
of proof, and to either agree or disagree to the

di sbursenent of the earnest noney as |iquidated
damages. If the buyer agrees, the dispute is
resol ved. | f the buyer di sagr ees, the buyer

understands he or she may have to defend a suit for

17

and

in Gal atowi tsch, where

i ssue
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breach of the agreenent and may have to pay actual
damages; however, the seller nmust direct the return of
the earnest noney to the buyer before seeking actua
damages.

Id., 1916, 18 (enphasis added).

41 The court explicated these dynamics in a case in which
a residential real estate transaction failed when the buyers
were unable to follow through on their offer to purchase. 1d.
193-4. Upon this default, the sellers requested the $2,000 of
earnest noney, neaning they requested the buyers to authorize
the broker to release the $2,000 to the sellers and end the

matter w thout "fuss or bother." Id., 94; see also Zinmernmann

16 Ws. 2d at 76. The buyers did not release the noney.
Gal atowi tsch, 239 Ws. 2d 558, {4. As a result, the sellers

filed suit to obtain the $2,000, plus interest and costs. 1d.
In short, they filed suit to obtain only the earnest noney—enly
the "liquidated damages"—and they did not direct their broker
to rel ease the earnest noney to the buyers because they were not
seeki ng nore.

142 Thereafter, the sellers sold their honme to other
buyers for |ess noney than the Wanats' original offer. 1d., {5.
This pronpted the sellers to amend their conplaint to seek
actual damages. |1d. They sinultaneously directed their broker
to release the earnest noney to the buyers. Id.  The buyers
insisted that a suit for actual damages was inperm ssible under
t hese circunstances because the sellers had previously elected

the option of [liquidated damages. Id., 99. The courts

di sagreed. As the court of appeals put it: "W conclude that a
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seller's request for the earnest noney as |iquidated damages
under option (a) does not foreclose the exercise of option (b)

if the seller does not receive the earnest npney." Id., 9119

(enphasi s added).

143 The court said this construction of the contract was
nmore consistent wth the purpose of |iquidated danages and woul d
nore likely lead to the settlenment of nore disputes in the
cont ext of this type of transaction than the buyer's
interpretation. |d.

144 Here, the sellers (the Gsborns) try to utilize certain

facts and phrases in the Gl atow tsch opinion, such as the

emphasi zed phrase in 942, supra, to support their position.
They contend that option (2)(b) does not require the seller to
direct return of the earnest noney before suing for actual
damages because (2)(b) does not expressly state that the earnest

money mnust be directed for return "prior to, "first," or

"before" the seller has the option to sue. |Instead, they argue,

the provision uses the word "and" which does not connote the
order in which events nust occur. They claim that directing
return of the earnest noney is a condition precedent to recovery
of actual damages rather than a condition precedent to filing
suit for actual damages.

145 Furthernore, t he Gsborns ar gue t hat , under

Gal at owi t sch, "the failure to authorize the return of the

earnest noney does not constitute an election of renedies.”
I nstead, the Gsborns assert, "[i]t is the actual receipt and
retention of the earnest noney that potentially triggers the
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election of liquidated damages." Therefore, the Osborns
concl ude that, because they did not actually receive the earnest
money, they should not be precluded from seeking actual damages
by way of a suppl enented conpl aint.

146 Utimately, the Gsborns claimto be confused as to how
they ended up with an order for judgnment for the $2,000 in
earnest noney when they filed a claimfor actual danmages.

147 1n response, Dennison contends that the plain |anguage
of the purchase offer requires the Osborns to direct return of
the earnest noney prior to instituting a suit against him for
actual damages. He also asserts that such a construction is

consistent with the court of appeals’ opinion in Gal atow tsch,

because that case states that the seller nust direct the broker
to return the earnest noney on or before the date the seller
files suit for actual damages. He clains the difference between

Gal atowitsch and this case is that the sellers in Galatow tsch

abided by the buyer-default provision throughout the entire
transaction, whereas the Osborns violated that provision when
they filed suit for actual danages without directing that the
earnest noney be returned.

148 We agree w th Dennison. The overriding principle in
this commonpl ace consunmer transaction is that, when the buyer
defaul ts and t he sel |l er want s damages (not specific
per f or mance), the seller has the option to seek either
l'i qui dat ed damages or act ual damages, but not bot h.

Gal atowitsch, 239 Ws. 2d 558, 118; Zimernann, 16 Ws. 2d at

76. Thus, if the buyer defaults, the seller may termnate the

20



No. 2007AP1799

offer and "request the earnest noney as |iquidated damages."
Under option (a), the seller need not release the earnest noney
to the buyer because the seller is requesting the buyer to
rel ease the noney to the seller and thereby end the dispute. If
the buyer does not agree to release the noney, the seller nmay
sue for the earnest noney alone and be assured that the noney
wWll remain in escrow where it wll be available to the seller
if and when breach is established. A seller may have no actua
damages and still be entitled to |iquidated damages because the
buyer breached the offer to purchase.

49 Under option (b), the seller may seek actual damages,
but the seller may not tie up the buyer's earnest noney while

the seller is seeking actual damges. Gal at ow tsch, 239

Ws. 2d 558, 118. Rat her, the seller mnust direct the broker
hol ding the earnest noney to return it to the buyer. | d. The
seller nmust direct the release of the noney before or at the

sane tinme as filing suit for actual danages. Id.; see also

Zimermann, 16 Ws. 2d at 76. In filing suit for actual
damages, the seller nust be able to plead that the seller has
directed the return of the earnest noney to the buyer. If the
seller is unable to plead this condition precedent, the seller
has |[imted hinself to seeking the earnest noney as |iquidated
damages. By his own action, the seller has forecl osed the other
remedy.

150 If we were to accept the Gsborns' theory that a seller
may hold the earnest noney until sonme point after the seller
files suit for actual danages, we would cause uncertainty as to
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how long this advantage <could continue, we wuld create
i nhal ance between the parties, and we wuld undermne the
purpose of the default provision of the Residential Ofer to
Pur chase. W agree with the Gsborns that the buyer cannot,
merely by demanding the return of the earnest noney, force the
seller into making a decision on whether to pursue a claim for
actual danmages or take the earnest noney as |iquidated danmages.
The buyers' request for return of +the earnest noney 1is
i nconsequential to the seller's decision. What matters is
whether the seller directs the earnest noney to be returned
before or at the same tine he files a lawsuit seeking actual

damages. See Gl atow tsch, 239 Ws. 2d 558, 918 ("[T]he seller

must direct the return of the earnest noney to the buyer before
seeki ng actual damages."). If he does not, then he has no right
to sue for actual damages under the purchase offer. The problem
for the Gsborns is that they did, in fact, file suit for actual
damages prior to directing return of the earnest noney.

51 The Gsborns try one additional ganbit to get around
this determ nation. They assert that, in their initial
conplaint, they sought "conpensatory damages,"” which they say
could be either |iquidated damages or actual damages. W are
not convi nced. In our view, a claim for conpensatory danages
was undeniably a claim for actual damages under the |anguage of
t he purchase offer. First, the record before us is quite clear
that |iquidated damages were never seriously contenplated by the
Gsborns. For exanple, wthin a couple days of the failed
transaction, the Osborns sent Dennison a letter threatening to
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sue him for actual danages. Moreover, the Gsborns never
requested that Dennison authorize the release of the earnest
money so they could take it as |iquidated danages. Finally,

Black's Law Dictionary 395 (7th ed. 1999) states that |iquidated

damages are "contractually stipulated as a reasonable estinmation

of actual damages to be recovered by one party if the other

party breaches." (Enphasi s added.) On the other hand,
conpensatory damages are considered synonynous wth actual

damages. Bl ack's, supra, at 394.

52 Because the Osborns' suit for actual danages was filed
alnost two nonths prior to the time the OGsborns directed their
broker to return the -earnest noney, their suit for actual
damages is not allowed. Suppl enenting the conplaint does not
cure the defect that the Gsborns' suit was filed for actual
damages before the earnest noney was directed to be returned
Therefore, the conplaint filed by the Gsborns is inconsistent
with the options set out in the purchase offer. The |anguage of
the purchase offer controls, and the purchase offer does not
provide authority for a suit for actual damges unless the
seller directs return of the earnest noney on or before the date
the suit is filed.

| V. Concl usion

153 We conclude that the Default provision in the
Residential Ofer to Purchase form gives the seller two separate
options to seek danamges in the wake of the buyer's default. The
seller has the option to seek either |liquidated damages or
actual damages, but not both. |If a seller seeks actual damages,
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the seller nust direct the broker holding the buyer's earnest
nmoney to return the noney to the buyer before or at the sane
time suit is filed for actual danages. When seeking actual
damages, the seller nust be able to plead that the seller has
directed the return of the earnest noney to the buyer. The
seller may not tie up the buyer's earnest noney while the seller
is seeking actual damages. According to the terns of the
Residential Ofer to Purchase, the seller's failure to direct
return of the buyer's earnest noney prior to or at the sanme tine
suit is filed for actual damages forecloses the seller's option
to seek actual danmges for the alleged breach. Consequently, we
affirmthe decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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