2010 W 83

SUPREME COURT OF W SCONSI N

CasE No. : 2008AP880- CR

CowPLETE TI TLE:

State of Wsconsin,
Pl ai ntiff-Respondent,
V.
Robert Lee Artic, Sr.,
Def endant - Appel | ant - Peti ti oner.

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
2009 W App 12
Reported at: 316 Ws. 2d 133, 762 N.W2d 436
(C. App. 2009-Published)

OPI NI ON FI LED: July 15, 2010
SUBM TTED ON BRI EFS:
ORAL ARGUMENT: Sept enber 11, 2009
SOURCE OF APPEAL:
COURT: Circuit
COUNTY: M | waukee
JUDGE: Tinothy M Wtkow ak
JUSTI CES:
CONCURRED:
DI SSENTED: ABRAHANMBON, C.J., dissents (opinion filed).

BRADLEY, J., joins dissent.
NOT PARTI Cl PATI NG,

ATTORNEYS:

For the defendant-appellant-petitioner there were briefs
filed by Keith A Findley, James D. Cooley, and the Frank J.
Remi ngton Center, University of Wsconsin Law School, Madison,
and oral argunent by Keith A Findley.

For the plaintiff-respondent the cause was argued by Thonas
J. Balistreri, assistant attorney general, wth whom on the
brief was J.B. Van Hollen, attorney general.



2010 W 83
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2008AP880-CR
(L.C. No. 2006CF685)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai nti f f - Respondent , FI LED

Ve JUL 15, 2010

Robert Lee Artic, Sr.,
A. John Voel ker

L Acting Cerk of
Def endant - Appel | ant - Petiti oner. Supreme Cour t

REVI EW of a decision of the Court of Appeals. Affirned.

11 DAVID T. PRGCSSER, J. This is a review of a published

decision of the court of appeals, State v. Artic, 2009 W App

12, 316 Ws. 2d 133, 762 N.W2d 436, which affirned the judgnent
of the MIwaukee County Circuit Court, Tinothy Wtkow ak, Judge.
12 Robert Lee Artic, Sr. (Artic) noved to suppress
evi dence di scovered during a search of his residence on grounds
that police obtained the evidence in violation of the Fourth
Amendnent to the United States Constitution. The circuit court

denied the notion, and a jury convicted Artic of one count of
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mai ntai ning a drug trafficking place! and one count of possession
with intent to deliver cocaine as party to a crine.? Artic
brought a postconviction notion alleging that trial counsel was
ineffective for failing to preserve the argunent that the police
manufactured exigent <circunstances to enter Artic's house
without a warrant and for failing to object to testinony by an
of ficer of observations she nmade while she was in Artic's back
yard. The circuit court denied this notion, finding that even
if trial counsel had made those argunents, the court would have
rejected them because it was reasonable for the police to
beli eve that evidence was bei ng destroyed.

13 Artic appeal ed. The court of appeals unaninously
affirmed on the alternative grounds that while exigent
circunstances to enter Artic's house did not exist, the search
of his upstairs residence was sufficiently attenuated from the
illegal entry of the house to purge the taint of that entry.

14 W are presented with two issues: (1) whether Artic
voluntarily gave consent for the police to search his upstairs
resi dence; and (2) whether that search was sufficiently
attenuated to purge the taint of the illegal entry of Artic's
house.

15 W conclude that Artic voluntarily gave ©police

officers consent to search his residence, nanely, the upstairs

L ws. St at . § 961.42(1) (2005-06) . All subsequent
references to the Wsconsin Statutes are to the 2005-06 version
unl ess ot herw se i ndi cat ed.

2 Ws. Stat. 88 961.41(1m(cm 4. and 939. 05.
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unit of his house. We al so conclude, based on the three-factor

attenuation test established in Brown v. Illinois, 422 U S. 590,

603-04 (1975), that the search was sufficiently attenuated to
purge the taint of the illegal entry of Artic's house. For
t hese reasons, Artic was not prejudiced by his counsel's failure
in the suppression notion to raise the argunent that the police
created their own exigent circunstances and to object to
testinony about observations made illegally from wthin the
curtilage of Artic's house. Accordingly, we affirm the decision
of the court of appeals.
| . BACKGROUND AND PROCEDURAL HI STORY

16 The relevant facts are as follows. On January 29,
2006, the M| waukee Police Departnent was conducting a narcotics
investigation in the 3200 block of North 15th Street in
M | waukee, based on information that a person naned Rob woul d
pick up a quantity of cocaine at a house on 15th Street and
deliver it to a confidential informant. The informant said that
he had ordered four and a half ounces of cocaine from Rob for
$3, 200. He described Rob as a black nmale, approximtely six-
foot tall and 280 to 300 pounds, and said that Rob would arrive
in a teal colored mnivan. According to the informant, Rob
would arrive in the mnivan, go into the house to retrieve the
cocaine, return to the mnivan, and wait for the informant. Six
narcotics officers were positioned to observe the house at 3206
North 15th Street.

M7 At about 7:45 p.m, a van, which the informant
identified as Rob's vehicle, arrived and parked several houses

3



No. 2008AP880- CR

away from 3206 North 15th Street. Rob, later identified as
Robert Artic, Jr., the son of Robert Artic, Sr., exited the
vehi cl e. The informant identified him as the person who woul d
have the drugs. The officers then observed Rob walk in the
front door of 3206 North 15th Street. He was in the building
for less than five m nutes. Whien Rob returned to the mnivan,
he was arrested, and officers obtained two baggies of cocaine
fromthe floor of his van

18 After arresting Rob, the officers placed him in an
under cover police vehicle. They planned to discreetly secure
t he house, obtain a search warrant for it, and talk to Rob at a
different location so that they would not alert anybody to
police presence on the bl ock.

19 Before obtaining a warrant, Detective Mk Wagner and
Oficer David Lopez went to the front door to perform a "knock
and talk" to determne if anybody was in the house. Wagner
knocked on the front door for approximately 20 seconds,
announcing "M | waukee Police" in a |oud voice. In the process,
Wagner noticed that a w ndow was covered with cardboard and t hat
a video canera was pointed toward the front porch

110 Meanwhile, Detective N cole Davila went around to the
back of the house to ensure that no one attenpted to escape
Davila wal ked into a fenced-in back yard to a door at the rear

of the house.® She saw a light on through a small w ndow on the

3 Although Davila did not testify specifically regarding the
fence, it is clear from photographs in the record that she could
not have reached the rear door without going within the confines
of a chain-link fence surrounding the back yard.

4
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second fl oor. Wil e Wagner was knocking at the front door,
Davila saw the light go off. Davila also heard what sounded
like multiple people scurrying up and down the stairs inside the
house. On separate occasions she heard a phone in the upstairs
unit begin to ring and then stop ringing. She conveyed these
observations to Detective Wagner and O ficer Lopez, who were at
the front of the building, by yelling and utilizing a Nextel
police radio.

11 After Wagner knocked on the door for nore than 30
seconds, and upon hearing Davila's reports of novenent, the
officers decided to force entry into the building. To enter the
building, the officers were required to pass through two doors.
Lopez forced the outer front door open by kicking it. However,
he was unable to force the inner door after nunerous attenpts.
He then broke the w ndow on the door, reached in, and unlocked
t he inner door fromthe inside.

112 After opening the inner door, the officers began to
search the first floor of the building. They | ocated a person
named Matthew sleeping in a rear bedroom The first floor
appeared to be in the process of renovation. The officers found
a dining room that was being renovated, a bedroom that appeared
to belong to a female, and a kitchen area that was being
r enodel ed. In the kitchen area they observed drywall, the
absence of furniture, exposed plunbing, and a garbage can
containing work supplies and tools. Just off this kitchen area

was a new y renovated bat hroom
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13 Wagner followed a separate hallway in the back of the
first floor that led up to the second floor. At the top of the
stairs, he encountered a closed door. WAgner was unsure whet her
the second floor was a separate unit or part of a single-famly
resi dence. Because of his wuncertainty, he knocked on the
upstairs door and announced "M I|waukee Police." A male voice
answered "Just a mnute,"” and shortly afterwards, Artic answered
the door. \Wagner testified that he had his weapon drawn when he
first entered the building, but holstered it either when he was
knocking on the upstairs door or when Artic answered the door.
Artic testified that Wagner had his gun drawn when he answered
the door, but holstered it after the police entered the upstairs
unit.

14 Wagner asked if he could cone in and talk to Artic;
Artic responded yes.* \Wagner asked if anyone else was in the
resi dence. Artic responded that he had a lady friend in the
back room who was not dressed. Wagner asked Artic to ask her to
get dressed and cone out to the Kkitchen. The officers waited
for the woman, later identified as Wnnie Gafton. After
G afton arrived, Wagner began to speak with Artic and G afton
while they were seated at the kitchen table. Wagner asked Artic
if he owed the building, and Artic replied that he did. He

explained that it was a duplex and that he was converting the

“ Artic does not challenge the voluntariness of the consent
he gave the officers to enter the upstairs unit, but rather the
vol untariness of the consent he gave the officers to search the
unit.
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entire building into a single-famly residence. During the
initial conversation with Artic, Wagner was acconpanied by only
one other officer. Lopez entered the upstairs unit as Artic and
Wagner were speaking. Several other officers entered the unit
af t erwar ds.

115 Wagner explained to Artic that his son had just been
arrested with a |arge anobunt of cocaine. He asked whether Artic
believed his son would have left any cocaine in the house
because the officers observed him enter and then |eave the
bui | di ng. Artic said he did not think his son wuld do
sonmething like that and told the officers it was okay for them
to search the residence. Artic stated that he had nothing to
hide and wanted to be forward with the police. He also
explained to themthat he was on supervisory rel ease.

16 After gaining oral consent from Artic, Wagner asked if
Artic would consent in witing, and he began witing out a
consent agreenment. Artic stated that he would not sign anything
wi thout his lawer, but reaffirmed that it was okay for the
police to search. Wagner testified that he nmade no prom ses or
threats to Artic in order to gain consent. After Artic refused
to sign the form Wagner and Artic continued to speak about
"famly and stuff" in the kitchen.

117 The officers then searched Artic's residence. Duri ng
the search, they discovered a "California safe" of Gunk Big
Puncture seal, which was a fake pressurized can with a screwoff
bott om The can contained coffee grounds and a plastic baggie

containing a white residue. The officers also recovered
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sandwi ch baggies, latex gloves, a razor blade, a gold netal
wre, a gray digital scale, and a shoe box containing suspected
cocai ne residue. In addition, officers observed white powdery
fingerprints on Artic's sweater. The sweater and shoebox were
|ater sent to the Wsconsin Regional State Crinme Lab and tested
positive for cocai ne residue.

18 On February 3, 2006, Artic was charged with one count
of maintaining a drug trafficking place, contrary to Ws. Stat.
8 961.42(1), and one count of possession with intent to deliver
cocaine as party to a crine, contrary to Ws. St at .
88 961.41(1m(cm4. and 939. 05. Artic noved to suppress the
evidence obtained in the search of the wupstairs unit. The
circuit court held a suppression hearing at which Artic denied
gi vi ng WAagner consent to search his unit. The court found that
Artic's testinony was not credible, that the officers acted
lawfully based on exigent circunstances, and that Artic
voluntarily consented to the search. As a result, the court
denied the notion to suppress. The case proceeded to a jury
trial, and the jury found Artic guilty of both counts.

119 After his conviction, Artic filed a notion for
postconviction relief, alleging, anong other clainms, that his
trial counsel was ineffective for failing to preserve the
argunent that the police inproperly created their own exigent
circunstances and for failing to object to Davila's testinony
because it was illegally obtained by her presence within the
curtilage of Artic's property. The circuit court said that even
if trial counsel had made the argunent that police created their

8
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own exigent circunstances, the court would have rejected it, and
that Davila's observations were l|lawfully nade while she was
securing the house. Accordingly, the <court found tria
counsel's actions to be neither deficient nor prejudicial, and
deni ed the noti on.

20 Artic appeal ed, seeking reversal of the postconviction
notion and asking the court of appeals to vacate his conviction.
On Decenber 9, 2008, the court of appeals affirnmed. The court
held that the search of the upper-level unit was sufficiently
attenuated from the illegal entry of the house to be [awful.
Artic, 316 Ws. 2d 133, 119. It held that there was credible
evidence to support the circuit court's finding that Artic
consented to the search. Id., {22. Regardi ng attenuation, the

court applied the three-factor test from State v. R chter, 2000

W 58, 9146-54, 235 Ws. 2d 524, 612 N.W2d 29, and held that:
(1) the time between the illegal entry and the search was
significant; (2) there were neaningful and significant
intervening circunstances; and (3) the police action did not
rise to the level of conscious or flagrant m sconduct that they
sought to exploit. Artic, 316 Ws. 2d 133, 9125-30. It
concluded: "All three attenuation factors favor the conclusion
that the consensual search was sufficiently attenuated from the
initial illegal entry." 1d., 930.

21 Artic petitioned this court for review, which we
granted on March 2, 2009.

1. STANDARD COF REVI EW
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22 The threshold issue in this case is whether Artic was
denied effective assistance of counsel. | neffective assistance
of counsel presents a mxed question of fact and | aw. State v.
Fonte, 2005 W 77, 4911, 281 Ws. 2d 654, 698 N W2d 594. We
wll not overturn the circuit court's findings of fact unless
they are clearly erroneous. Id. W review de novo whether
counsel's performance was deficient and if that performance
prejudi ced the defendant. |d.

23 Wth respect to the search, voluntariness of consent
and attenuation are both questions of constitutional fact.

State v. Phillips, 218 Ws. 2d 180, 195, 204, 577 N W2d 794

(1998). W review questions of constitutional fact as m xed
questions of fact and law and apply a two-step standard of

revi ew. State v. Post, 2007 W 60, 498, 301 Ws. 2d 1, 733

N.W2d 634 (citing State v. Mrtwck, 2000 W 5, 916, 231

Ws. 2d 801, 604 N W2d 552). W review the circuit court's
findings of historical fact to determne if they are clearly
erroneous, and we i ndependent |y apply those facts to
constitutional principles. Id.
[11. DI SCUSSI ON

24 The issues in this case arise in the context of
Artic's ineffective assistance of counsel claim A def endant
seeking reversal based upon ineffective assistance of counsel

must prove two conponents. Strickland v. Wshington, 466 U S

668, 687 (1984). First, he nust prove that his counsel's
performance was deficient. 1d. Second, he nust prove that the
deficient performance prejudiced his defense. | d. Thi s

10
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requires the defendant to "show that there is a reasonable
probability that, but for counsel's unprofessional errors, the
result of the proceeding would have been different. A
reasonabl e probability is a probability sufficient to underm ne
confidence in the outcone." 1d. at 694.

25 It is not necessary to address whether Artic's trial
counsel was deficient because Artic was not prejudiced by any
al | eged deficiencies. We "need not determ ne whether counsel's
performance was deficient before examning the prejudice
suffered by the defendant as a result of the alleged
deficiencies."” Id. at 697. The circuit court would have
properly denied the notion to suppress even if Artic's counsel
had raised the argunent that the police created their own
exigent circunstances in the notion to suppress and had objected
to Detective Davila's testinony.

26 In determ ning whether Artic was prejudiced, we assune
that the officers' entry into the house was unconstitutional.
Al though the officers acted upon their belief that evidence was
being destroyed, this belief was based on Davila's observations
made from within the curtilage in back of Artic's house.
Detective Davila's presence within the curtilage was not |awful.
Therefore, the officers' entry into the house based on Davila's
observations from within the curtilage was unconstitutional.?®

However, because the officers ultinmately obtained the evidence

°® W cannot specul ate what Detective Davila nmight have seen
or m ght have heard had she been standing outside the curtil age.

11
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lawfully, Artic was not prejudiced by his counsel's failure to
object to Davila's testinony.

127 Because the officers’ entry into the house was
unconstitutional, the central question in this case is whether
the officers' search of Artic's wupstairs residence was also
unconstitutional. To answer this question, we first address
whet her Artic's consent to the search of his upstairs residence
was voluntary. W then address whether the officers' search of
Artic's upstairs residence was sufficiently attenuated from the
illegal entry of his house to purge the taint of that entry.

A Vol unt ari ness of Consent

128 The Fourth Amendnent to the United States Constitution
and Article I, Section 11 of the Wsconsin Constitution prohibit
unr easonabl e searches and seizures. U. S. Const. anend. |V; Ws.
Const. art. I, § 11. This court ordinarily construes the
protections of these provisions coextensively. State .
Johnson, 2007 W 32, 920, 299 Ws. 2d 675, 729 N.W2d 182.

129 Warrantl ess searches are per se unreasonable, subject

to several clearly delineated exceptions. State v. Faust, 2004

W 99, 11, 274 Ws. 2d 183, 682 N w2d 371. One well -
established exception to the warrant requirenent is a search
conducted pursuant to consent. Phillips, 218 Ws. 2d at 196;
Schneckl oth v. Bustanonte, 412 U.S. 218, 219 (1973).

130 To determine if the consent exception is satisfied, we
review, first, whether consent was given in fact by words,
gestures, or conduct; and, second, whether the consent given was
vol untary. Phillips, 218 Ws. 2d at 196-97. The question of

12
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whet her consent was given in fact is a question of historical
fact. W wuphold a finding of consent in fact if it is not
contrary to the great weight and clear preponderance of the
evi dence. 1d.

131 At the suppression hearing, Wagner testified that
Artic gave express oral consent to search, while Artic testified
that he did not give consent. The circuit court found that
Artic gave consent in fact. Based on Wagner's testinony, this
finding of fact was not contrary to the great weight and clear
preponderance of the evidence. Artic now concedes that the
circuit court's finding that consent was given in fact is not
clearly erroneous.

132 The second issue is whether the consent given by Artic
was voluntary. The State bears the burden of proving that

consent was given freely and voluntarily, Schneckloth, 412 U S.

at 222, and it nust satisfy that burden by clear and convincing
evidence, Phillips, 218 Ws. 2d at 197. The United States

Suprene Court has recognized that voluntary consent cannot be

summed up in a "talismanic definition.™ Schneckl oth, 412
U S at 224. I nstead, "voluntariness"” reflects an accommobdati on
of conplex, somewhat conflicting val ues. ld. at 224-25. Law

enforcenent officers are expected to investigate possible
illegal conduct, but the crimnal |aw under which they operate
“cannot be used as an instrunent of unfairness." 1d. at 225

When a suspect is asked to nake a statenent or consent to a
search, the suspect's response nust be "an essentially free and
unconstrained choice," id., not "the product of duress or

13
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coercion, express or inplied," id. at 227.° The deternination of
"voluntariness" is a mxed question of fact and |aw based upon
an evaluation of "the totality of al | the surrounding

ci rcunst ances. " ld. at 226; State v. Vorburger, 2002 W 105,

188, 255 Ws. 2d 537, 648 N W2d 829. Consent is not voluntary
if the state proves "no nore than acquiescence to a claim of

| awful authority."™ Bunper v. North Carolina, 391 U S. 543, 548-

49 (1968).

133 In considering the totality of the circunstances, we
look at the <circunmstances surrounding the consent and the
characteristics of the defendant; no single factor controls.

Phillips, 218 Ws. 2d at 197-98; Schneckloth, 412 U S. at 226.

In Phillips, this <court considered nultiple non-exclusive
factors to determ ne whether consent was given voluntarily: (1)
whet her t he police used decepti on, trickery, or
m srepresentation in their dialogue wth the defendant to
persuade him to consent; (2) whether the police threatened or
physically intimdated the defendant or "punished" him by the
deprivation of sonething |like food or sleep; (3) whether the
conditions attending the request to search were congenial, non-
threatening, and cooperative, or the opposite; (4) how the

defendant responded to the request to search; (5) what

® See State v. Vorburger, 2002 W 105, 89, 255 Ws. 2d 537,
648 N W2d 829 (a reviewing court nmnust determne that the
consent was not the result of duress or coercion); State v.
Ki ekhefer, 212 Ws. 2d 460, 471, 569 N.W2d 316 (Ct. App. 1997)
(consent nmust be the product of a free and wunconstrained
choi ce) .

14
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characteristics the defendant had as to age, intelligence,
educati on, physi cal and envotional condi ti on, and prior
experience with the police; and (6) whether the police inforned
the defendant that he could refuse consent. Phillips, 218

Ws. 2d at 198-203; State v. Bernudez, 221 Ws. 2d 338, 348-51

585 N.W2d 628 (Ct. App. 1998). Discussion regarding either the
absence of a search warrant or the possibility of getting one
bears on several of these factors.

134 Examning these factors, we conclude that Artic
consented to the search freely and voluntarily, in the absence
of express or inplied duress or coercion. Phillips, 218

Ws. 2d at 197-98; Schneckloth, 412 U. S. at 226, 248-49.

135 The first factor we examne is whether the officers
used any deception, trickery, or msrepresentation in obtaining
consent from Artic. In Phillips, the court found this first
factor to weigh in favor of voluntariness because "officers
disclosed to the defendant alnobst all of the information they
possessed concerning their interest in his hone.” Phillips, 218
Ws. 2d at 198-99. The court noted that the officers
acknowl edged they did not have a warrant, described their
purposes for being in the home, and did not "mask their
identities or msrepresent the purpose for being at the
def endant's hone." 1d. at 199.

136 Here, the officers were forthright with Artic about
their identities and their reasons for being in the house.
Wagner testified that he asked for consent to search only after
explaining to Artic that the officers had arrested his son wth

15
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a large amount of cocaine after observing him enter and | eave
the residence. WAgner also explained to Artic that the officers
did not have a warrant. Artic testified that the officers told
him that a person had left the house wth drugs, although
Artic's testinony at the suppression hearing and his testinony
at the jury trial are contradictory as to whether officers
identified the person as Artic's son. Artic also acknow edged
that the officers did not claim to have a search warrant.
Nothing in this testinony suggests deception, trickery, or
m srepresentation on the part of the officers. Therefore, this
factor weighs in favor of voluntary consent.

37 The second factor is whether the officers threatened,
intimdated, or in any way "punished" Artic. Consent may be
involuntary if the officers "deprive the defendant of any
necessities, prolong the encounter to wear down the defendant's
resi stance, or enploy any other coercive interrogation tactics"
bef ore obtaining consent. Phillips, 218 Ws. 2d at 200. There
is no evidence in the record that the police used any of these
coercive tactics. Wagner specifically testified that he nmade no
prom ses or threats to Artic.

138 The two factors bearing on threats or intimdation are
Wagner's drawn firearm and Artic's testinony that Oficer Lopez
told himthat if he did not give consent, the officers would get
a search warrant or tell Artic's supervised-rel ease officer.

139 There was nutual apprehension when Artic opened the
door to the second-floor unit because Detective Wagner had drawn
hi s weapon. Artic testified that Wagner holstered his weapon

16
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after Artic opened his door and gave permssion to enter the
upstairs unit. The tension inherent in the presence of a police
officer wwth his weapon drawn appears to have dissipated quickly
after the weapon was hol stered because it was followed by police
accommodat i ons and nutual conversation around the kitchen table.

140 Artic testified that Lopez, in effect, threatened to
get a warrant or to tell his supervised-release officer. The
circuit court did not nmake a specific finding that this
occurr ed. However, the court did find that Wgner did not
threaten or prom se anything to get Artic to give consent.

41 Even if Lopez did tell Artic the officers would get a
warrant, that fact would not support a finding of involuntary
consent. Threatening to obtain a search warrant does not
vitiate consent if "the expressed intention to obtain a warrant
is genuine . . . and not nerely a pretext to induce subm ssion."

United States v. Wiite, 979 F.2d 539, 542 (7th GCr. 1992); State

v. Kiekhefer, 212 Ws. 2d 460, 473, 569 N WwW2d 316 (C. App.

1997) .

42 Here, Wagner testified that the officers intended to
obtain a search warrant, but decided not to because they
obt ai ned consent from Artic. The officers had probable cause to

obtain a search warrant based on the fact that Rob was arrested

17
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with a substantial anount of cocaine after |eaving the house.’
The police noted suspicious signs at the house, apart from
Detective Davila's observations, nanely, the video canera facing
the front porch and the w ndow covered w th cardboard. The
failure of anyone to answer their |oud knocking and announcenent
at the door was suspicious once they realized that Artic and
Grafton were in the house. Finally, Artic volunteered the fact
that he was under supervision. This information could have been
verified and made specific if the police had sought a search
war r ant . Therefore, even if Lopez had told Artic the officers
woul d obtain a search warrant, it was not a "baseless threat."
Wiite, 979 F.2d at 542. This factor weighs in favor of
vol untary consent.

143 The third factor is whether the conditions at the tine
of consent were non-threatening and cooperative. I n exam ni ng
this factor, we consider whether the officers and the defendant
"were open and forthright during the encounter, each posing
guestions and providing information." Phillips, 218 Ws. 2d at
200. We al so exam ne whether "the police [made] a show of force

at the tinme the consent [was] sought, or if the surroundings

" Professor LaFave states that "a threat to obtain a search
warrant is likely to be held to invalidate a subsequent consent
if there were not then grounds upon which a warrant coul d issue,
and likely not to affect the validity of the consent if the
police then had probable cause wupon which a warrant could
issue.” 4 Wayne R LaFave, Search and Sei zure, 8 8.2(c), at 73-
74 (4th ed. 2004).

18
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[were] coercive in other respects.” 4 \WWyne R LaFave, Search

and Seizure, 8§ 8.2(b), at 61-62 (4th ed. 2004).

144 The evidence in the record suggests that the
conditions at the time of consent were non-threatening and
cooperati ve. The officers knocked on Artic's door and waited
for himto answer. They waited for Gafton to get dressed and
arrive in the kitchen before they sought consent from Artic.?
The officers were candid regarding their lack of a search
warrant and explained that they wanted to search the residence
for drugs Rob nmay have left there. Artic explained that he
wanted to be straightforward with officers, informng them that
he was on supervisory release. Artic was not intimdated
i nasmuch as he asserted his right not to sign a witten consent
form but orally gave consent to search, saying he had nothing
to hide. Wagner and Artic continued to talk about "famly and
stuff" after consent was given. Al'l this suggests a congeni al
tone to the encounter at the tine Artic gave consent and that
Artic was neither overcone nor intimdated by the police. See
Phillips, 218 Ws. 2d at 200-01 (holding that the fact that the
defendant gave the agents a mnmmgazine when they left was
"inconsistent wth a conclusion that the encounter between the
agents and the defendant was coercive or that the defendant's

will was in any way overcone by the agents' tactics"). Artic

8 In this respect, this case is analogous to State V.
Bermudez, 221 Ws. 2d 338, 350, 585 N.W2d 628 (Ct. App. 1998),
in which the court of appeals noted that the officers permtted
the babysitter to enter the room to collect food and clothing
for the children.
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testified at his jury trial that neither he nor the officers
were giving each other a "hard tine."

145 Artic relies heavily on the fact that Wagner had his
weapon drawn to support the claim of involuntariness. Once
again, the record is somewhat unclear regarding the role of
weapons in this encounter. At the prelimnary hearing, Wagner
testified that he put his gun away when Artic answered the door.
At the suppression hearing, Wagner testified that he thought he
hol stered the gun either as he was knocking on the door or when
Artic answered the door, and while he could not be conpletely
positive of exactly when, he knew that he had holstered it by
the time he was sitting with Artic in the kitchen. Artic
testified that Wagner had his gun out when he answered the door,
but holstered it after the police canme in, before Artic and
Wagner had the conversation in which Wgner explained the
reasons for the police presence.® The circuit court did not nake
a finding as to when Wagner hol stered his gun.

146 Certainly, voluntary consent is less likely when the
def endant "answers the door to find officers with guns drawn.”

4 \Wyne R LaFave, Search and Seizure, 8§ 8.2(b), at 63 (4th ed.

2004) . However, the fact that an officer has a weapon drawn at

the beginning of an encounter does not prevent the situation

® Artic argues in his brief that "[wlhen Artic opened the
upstairs door, he saw a gun pointed directly at him" At his
suppression hearing, Artic did not testify that Wagner had
pointed his weapon at him At his trial, however, he testified
that Wagner pointed his weapon at Artic and then holstered it
after wal king in.
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from evolving into sonething non-threatening and relatively
congeni al .

47 In United States v. Smth, 973 F.2d 1374 (8th GCr.

1992), when the defendant's w fe opened the door, the officers
drew their weapons and told her they were looking for the
def endant . Id. at 1375. She allowed the officers to cone
inside, and they observed evidence that they later wused to
obtain a search warrant. Id. The Eighth Crcuit upheld the
finding that consent was voluntary, noting that "[while the
officers did draw their weapons when [the defendant’'s wfe]
opened the door, there was no evidence that they imediately
demanded entry." 1d. at 1376. The court also noted that the
officers had a brief conversation with her, that she never
refused entry, and that no physical force or threats were used.
Id.

148 The facts here weigh nore strongly in favor of
voluntariness than the facts in Smth. Wgner had his gun drawn
but holstered it before asking Artic for consent to search.
Like the officers in Smth, he did not demand entry nor use a
threat or physical force. Thus, the fact that Wagner had his
gun drawn when the door was opened does not outweigh the
substantial evidence that the conditions at the tine of consent
wer e congeni al and non-t hreat eni ng.

149 Artic conpares the facts here to three cases in which
officers had guns drawn and entered by breaking down a door.
None of these cases has facts simlar to the facts here. I'n

United States v. Medlin, 842 F.2d 1194, 1196 (10th Cr. 1988),
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ATF agents entered the defendant's property executing a federa
search warrant but subsequently seized itens beyond the scope of
the warrant that the ATF deputy believed to be evidence of state
law violations. 1d. The court noted that the agents' guns were
drawn, but enphasized the generally coercive nature of this
situation: "As a |layperson, under such extrene conditions,
Medlin could hardly be expected to distinguish between that part
of the search which was authorized by warrant, and for which his
consent was unnecessary, and that part of the search which was
unaut horized." 1d. at 1198. The Medlin situation is unlike the
situation here, where the officers expressly told Artic they
| acked a warrant and asked for perm ssion to search.

50 In United States v. Jones, 641 F.2d 425, 429 (6th Gr.

1981), the officers requested that the resident open her door,
and when the resident refused, they began to kick the door. The
resident allowed the officers in after they began to kick. Id.
She extended permssion to search only after the officers told
her they had a "warrant for Earl Jones" w thout specifying that
they had only an arrest warrant, not a warrant to search his
hone. |d.

151 Again, Jones presents a set of facts different from
those here, where the officers knocked on the door to Artic's
unit, obtained permssion to enter, and revealed that they did
not have a warrant before requesting consent to search.

152 Finally, Artic cites United States v. Mlntosh, 857

F.2d 466 (8th Cr. 1988). Al though the facts of that case are
not entirely clear, it does not appear that the officers asked
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for consent to enter the residence. | nst ead, when the resident
opened the door, the officers sinply "stepped inside." ld. at
467. The court also determned that the resident opened the

door "because [the officers] had weapons drawn when they
demanded entry." 1d.
153 Here, there was no testinony about whether Artic knew

the officers had weapons drawn when they initially knocked on

the door to his unit. However, the officers did not "demand
entry." The officers waited for Artic when he said "just a
mnute," and after he answered the door, they requested

perm ssion to enter.

54 Artic also cites Johnson as an exanple of a situation
in which consent was not voluntary wunder nobre congenia
ci rcunst ances than these. Johnson, however, is inapposite. In
Johnson, the officer did not ask for consent, as was the case
here; rather, he told the defendant that officers "were going to
search the vehicle." Johnson, 299 Ws. 2d 675, 119. This court
held that the circuit court's finding of consent-in-fact was
clearly erroneous. Id. The court did not use the factors
outlined in Phillips to determ ne whether, under the totality of
t he circunstances, consent was voluntary.

155 Here, the circuit court's factual finding that Artic
gave consent is not clearly erroneous, and Johnson does not
affect the question of voluntariness.

156 The fourth factor is Artic's response to the request
to search. An initial refusal of a request to search wll weigh
against a finding of voluntariness. Ki ekhefer, 212 Ws. 2d at
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472. Here, Artic initially told the officers that they could
search the residence. Although Artic refused to sign a witten
consent form he explained that he would not sign anything
w thout his lawer. He then reaffirned that, while he would not
sign the consent form he was still permtting the officers to
sear ch.

157 The fact that Artic refused to provide witten consent
does not weigh against voluntariness. Consent need not be

witten to be voluntary, see Vorburger, 255 Ws. 2d 537, 197

99, and refusal to sign a consent form does not vitiate prior

oral consent, United States v. Lattinore, 87 F.3d 647, 651 (4th

Cr. 1996); United States v. Castillo, 866 F.2d 1071, 1082 (9th

Cir. 1988).'° Because Artic initially gave oral consent and then
reaffirmed that consent, this factor weighs 1in favor of
vol unt ari ness.

58 The record al so suggests that Artic gave the officers
consent because he believed that incrimnating evidence had been
el i m nat ed. In weighing voluntariness, sone courts have
considered "the defendant's belief that no incrimnating

evidence will be found." United States v. Simms, 385 F.3d 1347

1355 (11th Cr. 2004); United States v. Jenson, 462 F.3d 399

406 (5th Cr. 2006). Artic replied to Wagner's initial request

by stating that he wanted to be straightforward wth the

0 "I'Tlhe claim that the subsequent refusal to sign a
consent form operates to nake the prior oral consent a nullity
has been rather summarily rejected by the courts.” 4 Wayne R
LaFave, Search and Seizure, 8 8.2(f), at 99 (4th ed. 2004).
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officers and had "nothing to hide." Artic testified at his jury
trial that, as the police were on their way, Gafton was wal ki ng
into the bathroomw th supplies to clean up spilled cocaine. He
also testified that he told the officers "just a mnute" before
answering the door because G afton was disposing of cocaine. By
the time Artic gave consent, Gafton had joined Artic and the
officers in the Kkitchen. The fact that Artic believed G afton
had disposed of the cocaine supports the conclusion that he
voluntarily gave consent to search

159 The fifth factor | ooks at t he defendant's
characteristics, including youth, lack of education, Ilack of
intelligence, physical and enotional condition, and experience

with the police. Schneckl oth, 412 U S. at 226; Phillips, 218

Ws. 2d at 202. Artic argues that "there is no indication in
this record that he was exceptionally intelligent or versed in
the law, or that he previously had any experience with searches
of his honme." A person need not possess exceptiona

intelligence, | egal know edge, or experience W th | aw
enforcenent to give voluntary consent. W |ook to whether there

was evidence "suggesting that the defendant was particularly

susceptible to inproper influence, duress, intimdation, or

trickery." Phillips, 218 Ws. 2d at 202-03 (enphasis added).
The record here suggests otherw se. Artic (DOB: 3-6-46) was
nearly 60 years old at the tinme of the search. Al t hough he
dropped out of high school, he later obtained his GED. He al so
previously owned a service station and rental properties.
Finally, he had a prior drug conviction and was on extended
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supervision at the tinme of the search. Based on these

characteristics, this factor weighs in favor of vol untariness.
160 The sixth factor is whether the officers infornmed the

defendant that he could refuse to consent. Wiile not fatal,

this factor weighs against voluntariness. Schneckloth, 412 U S

at 227; Phillips, 218 Ws. 2d at 203. This court and the United
States Suprene Court have refused to adopt a requirenent that
of ficers nmust advise a person of a right to refuse consent. In

Schneckl oth, the Suprenme Court held that "it would be thoroughly

inpractical to inpose on the normal consent search the detailed

requi renents of an effective warning." Schneckloth, 412 U. S at

231. This court applied Schneckloth in Phillips, holding that

the State is not required to denonstrate whether "the defendant
knew . . . he could refuse consent." Phillips, 218 Ws. 2d at
203.

61 There is no evidence in the record that the officers
here informed Artic he could wthhold consent. Artic did,
however, refuse to sign the witten consent agreenent offered by
Wagner, creating a reasonable inference that he was aware he
could wthhold consent. Accordingly, although this factor
wei ghs against a finding of voluntariness, it does not weigh
heavily into our consideration of the totality of the
ci rcumnst ances.

62 Summ ng up, we conclude, based on the totality of the
circunstances, that Artic freely and voluntarily gave the
of ficers consent to search his unit.

B. At t enuati on
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163 We next address whether the search of Artic's upstairs
residence was sufficiently attenuated from the illegal entry of
his house to purge the taint of that illegal entry. For this
analysis, we assune the court of appeals was correct that
warrantless entry of Artic's house was illegal —that none of the
clearly delineated exceptions to the warrant requirenent apply.

64 Evi dence does not becone "fruit of the poi sonous tree"
sinply because it would not have conme to light but for illegal

actions by law enforcenment. Wng Sun v. United States, 371 U S

471, 487-88 (1963). Wien illegal police conduct has been
established, the question still remains whether evidence sought
to be suppressed was obtained "by exploitation of that
illegality or instead by neans sufficiently distinguishable to
be purged of the primary taint." |d. at 488 (quoting Muguire
Evi dence of Guilt, 221 (1959)).

65 The purpose of the exclusionary rule is to deter
unl awful conduct and to preserve judicial integrity by barring
the use of evidence unconstitutionally obtained. Brown, 422
U S at 599-600. Nonet hel ess, "the exclusionary rule has never
been interpreted to proscribe the wuse of illegally seized
evidence in all proceedings or against all persons.” 1d. at 600

(quoting United States v. Calandra, 414 U S. 338, 348 (1974)).

The object of attenuation analysis is "to mark the point at
which the detrinmental consequences of illegal police action
become so attenuated that the deterrent effect of the
exclusionary rule no longer justifies its cost." Id. at 609
(Powel I, J., concurring).
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166 In Brown, the Supreme Court applied the rule from Wng
Sun to determine whether a Mranda'* warning was sufficient to
purge the primary taint of an unlawful arrest. Brown, 422 U. S
at 600-01. The Court rejected a per se rule and held that the
application of Wng Sun "nust be answered on the facts of each
case." |1d. at 603. To determ ne whether the primary taint was
purged, the Brown Court |ooked to three factors: (1) the
tenporal proximty of the arrest and the confession; (2) the
presence of intervening circunstances; and, particularly, (3)
the purpose and flagrancy of the official m sconduct. ld. at
603- 04.

167 Al though Brown specifically addressed a confession
made after an illegal arrest, this court has applied the Brown
factors to the context of an illegal search. In State v.
Anderson, 165 Ws. 2d 441, 477 N W2d 277 (1991), the court
addressed the admssibility of evidence obtained after two
illegal searches and "reaffirnfed] that the Brown analysis is
the proper test to follow in attenuation cases.” Id. at 447
Mre recently, the ~court applied the Brown three-factor
attenuation test in Phillips and Richter, which had factual
situations somewhat simlar to the facts of this case.

168 In Phillips, three agents fromthe Metro Drug Unit of
the Racine County Sheriff's Departnent went to Phillips' honme to
perform a "knock and tal k" encounter based on information from a

confidential informant that Phillips was involved in the sale of

1 Mranda v. Arizona, 384 U.S. 436 (1966).
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marijuana. Phillips, 218 Ws. 2d at 185-86. Wen they arrived,
the agents saw a man they believed to be Phillips standing near
the rear of his residence. The man wal ked down a staircase into
the cellar. Id. One of the agents stood at the top of the
stairwell and got Phillips' attention. Id. The agents then

wal ked down the staircase into the basement area in which

Phillips |ived. | d. The agents did not request and never
obtained permssion to enter the basenent. ld. at 187. Once
i nside, however, they explained to Phillips the information they

received from the informant and told him that they intended to
collect illegal itens Phillips possessed. Id. Phillips wal ked
into his bedroom gave the illegal itenms to the officers, and
then gave the officers consent to search the rest of the
bedroom 1d. at 187-88.

169 After holding that Phillips voluntarily gave consent
for the search, this court applied the three-factor Brown
attenuation test. [|d. at 205-12. First, it noted that tenpora
proximty wei ghed agai nst attenuation because only a few m nutes
had passed from the entry, id. at 206, but the court noted that
the short tenporal span was mtigated by the conditions
surrounding the search, id. at 206-07. Second, the court held
that the short discussion between one agent and Phillips was a
significant neaningful intervening circunstance, because it
"provided the defendant with sufficient information wth which
he could decide whether to freely consent to the search of his
bedroom" |d. at 208-09. Third, the court concluded that the
agents' activity was not purposeful or flagrant because there
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was no evidence of bad faith, they did not uncover evidence as a
result of the illegal entry used to influence consent, and they
did not go into the basenent w thout individualized suspicion.
Id. at 210. The court also noted that the agents did not enter

the basenent through trickery or deception, or "by breaking

t hrough, unl ocking, or even opening a w ndow or door." Id. at
211. Accordingly, the court concluded that the search was
sufficiently attenuated to purge the taint of the illegal entry.
ld. at 212.

70 In Richter, this court again took up the three-part
Brown attenuation test. An officer was investigating a break-
in, and the victim told the officer that she wtnessed the
intruder run into a trailer. R chter, 235 Ws. 2d 524, 3. The
officer went to the trailer, observed signs of forced entry, and
woke up two occupants of the trailer by shining a flashlight in
the w ndow and announcing his presence. Id., 974-5. The two
peopl e had been sleeping on the floor of the trailer. They woke
up and canme to the door. Id., f6. The officer entered the

trailer and woke up Richter, the owner, who told the officer he

could search the trailer for the intruder. Id., 17. Wi | e
searching the trailer, the officer discovered marijuana. I d.,
19.

71 This court upheld the search on grounds that the entry
was justified by exigent circunstances, but went on to clarify
the application of the attenuation doctrine. Id., 91744-45.
First, the court acknow edged the extrenely short tenporal
proximty between the entry and the search. [d., 946. It then
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noted that the facts that the officer was arnmed and that he woke
Richter from a deep sleep were not "sufficiently aggravating to
transform this non-threatening, non-custodial situation into one
whi ch wei ghs against attenuation." 1d., f47. Second, the court
clarified that neaningful intervening circunmstances could exist
even though the officer did not informthe resident that he did
not have a warrant or that the resident was free to refuse
consent. 1d., 148. Third, the court found that the officer's
conduct was not purposeful or flagrant because the investigation
was not directed at Richter, but rather at a fleeing burglar.
Id., 954. Accordingly, the <court concluded that, even if
exigent circunstances were not present, Richter's consent was
sufficiently attenuated fromthe entry to purge any taint. |Id.,
155.

172 We now apply the three Brown attenuation factors to

the facts of this case. In doing so, we exam ne the tenpora
proximty of the illegal entry and the search, the existence of
meani ngful intervening circunstances, and the purposeful ness and
fl agrancy of the police conduct.

1. Tenporal Proximty

173 The first Brown factor is tenporal proximty—the tine

between the illegal entry and the search. In Rawlings v.

Kentucky, 448 U.S. 98, 100-01 (1980), a period of 45 mnutes
passed from the beginning of an illegal detention to a
confession. The Suprene Court held that "under the strictest of
custodial conditions such a short I|apse of tine mght not
suffice to purge the initial taint,” but it was necessary to
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exam ne the nature of the conditions. Id. at 107. The Court
held that the "congenial atnosphere” outweighed the relatively
short tinme period. 1d. at 108. In both Phillips and Richter,
the tenporal proximty was only a matter of mnutes. However,
the non-custodial and non-threatening nature of the situations
in those cases mtigated the inpact of the short tine period.

174 In the present case, the court of appeals analyzed the
tenporal proximty factor and determned that the lapse in tine
between the illegal entry and the request for consent was "nore

than the few mnutes present” in Phillips. Artic, 316

Ws. 2d 133, ¢925. The court stated that "the nunber of events
that transpired from the entry—start of the search downstairs,
knocking at the wupstairs door, waiting, entry upstairs, nore
waiting and talking at the kitchen table—eonstitute a
significant tenporal distance from the unlawful downstairs
entry." 1d.

175 Evaluating tenporal proximty entails a "measurenent
of the intervening tine." Phillips, 218 Ws. 2d at 213. How
much tine passed between one event and another? W think it is
likely that nore time passed between the illegal entry and the
request for consent in this case than the time that passed in
either Phillips or Richter. However, the anount of tinme that
passed should not be overstated. Admttedly, it was relatively
brief. The passage of time is inportant, but tine is not
necessarily of the essence when it 1is outweighed by other

factors in an attenuation anal ysis.
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176 Here, the record does not provide the exact tine
period from the illegal entry to the subsequent consent to
search. After breaking in the front doors, the officers secured
the first floor of the residence. There was no clear indication
of how long this took. The officers then proceeded up the
stairs where they knocked, waited a short period of time for
Artic to answer, then entered the residence with permssion.

They then waited for Gafton to get dressed and enter the

kit chen. It was "very shortly thereafter” that Wgner asked
Artic for consent. Therefore, although the tine span is
unclear, it appears from the record that it was not nore than
about five mnutes. This short tenporal proximty weighs

agai nst a finding of attenuation.

77 In this case, as in Rawings, Phillips, and R chter,

other circunstances mtigate the short tine span. I n Rawl i ngs,
the Suprenme Court found congenial conditions to be a mtigating
factor even though the officers detained the residents while
other officers obtained a search warrant. Rawings, 448 U S. at
107-08. In both Phillips and Richter, this court considered the
fact that the conditions were non-custodial when weighing the
short tenporal proximty. Phillips, 218 Ws. 2d at 207;
Richter, 235 Ws. 2d 524, 947.

178 Here, neither Artic nor Gafton was in custody.
Wagner di spl ayed a weapon at the beginning of the encounter, but

hol stered it shortly afterward. For the reasons discussed
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earlier,'? the evidence suggests that the incident evolved into a
relatively congenial and non-threatening encounter, culmnating
in Artic and Wagner discussing "famly and stuff” while sitting
at the kitchen table. Therefore, while the short tenporal
proximty does weigh against attenuation, its inmpact is
mtigated by the congenial and non-threatening conditions at the
time of consent.

2. | nterveni ng G rcunstances

179 The second Brown factor is the presence or absence of

meani ngful i ntervening circunstances. This factor concerns
whet her the defendant acted "of free w il unaffected by the
initial illegality.” Rawings, 448 U S. at 108 (quoting Brown,

442 U.S. at 603).' In both Phillips and Richter, significant
i nt erveni ng ci rcunst ances exi sted based on forthright
conversations that officers had wth the people who gave
consent . In Bernudez and Kiekhefer, however, the court of
appeals refused to find neaningful intervening circunstances
where the officers nmade unannounced entries that inproperly
surprised, frightened, or confused the defendants. Ber nudez,

221 Ws. 2d at 355; Kiekhefer, 212 Ws. 2d at 482-83. Thus, in

2 1n exanmining the nature of the conditions, we note that
while the analyses of attenuation and voluntariness "overlap to
a considerable degree, they address separate constitutional
values and they are not always coterm nous." Phillips, 218
Ws. 2d at 205 n.9 (quoting United States v. Ml endez-Garcia, 28
F.3d 1046, 1054 (10th GCr. 1994)).

3 1n Rawings, the sufficiently untainted act of free wll
was the defendant's spontaneous adm ssion that drugs found in
anot her person's purse were actually his. Id.
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addressing this issue, we |look to whether the officers
"expl oit[ed] their unl awf ul entry . . . by surprising or
m sl eading the defendant into consenting to the search.”
Phillips, 218 Ws. 2d at 209.

180 The record here denonstrates the existence of
meani ngful intervening circunstances following the illegal entry
on the ground fl oor.

181 First, the court of appeals concluded that the nost
meani ngful intervening circunstance was "the consensual opening
of the door by Artic."” Artic, 316 Ws. 2d 133, 126. "Even
Artic's version of events agrees that the police waited after
knocking and identifying thenselves." Id. Artic "admts that
he then opened the door to the police. They did not force entry
or threaten to enter. They knocked and waited." 1d.

82 This record does not support Artic's present argunent
that Detective Wagner nmade a "demand to open the door."

183 Putting the police entry into context, Artic testified

at trial that he watched the video nonitor and saw the police at

his front door. He was therefore not surprised when an officer
knocked on the door of the second-floor unit. Artic was
prepared, and he bought time by replying "just a mnute." He

opened the door and, upon request, gave Detective Wagner and a
col | eague perm ssion to cone in.

184 Second, beginning with the knock on the upstairs door,
the police nade accommobdati ons. They waited for Artic to open
the door. Wagner quickly holstered his weapon. The officers
waited for Wnnie Gafton to get dressed and conme into the
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kit chen. The police did not frisk Artic or Gafton. They did
not see any incrimnating evidence in plain view and they did
not find the video nonitor until [later. Consequently, they did
not treat Artic as a suspect or challenge his failure to respond
to their |loud "knock and announce" at the front door. Overal |
they nade a concerted effort to diffuse a tense situation.

185 To <constitute sufficient intervening circunstances,
the interimfacts or evidence nust show a "discontinuity between
the illegal [entry] and the consent such that the original

illegality 1s weakened and attenuated.” United States v.

Gregory, 79 F.3d 973, 980 (10th Gr. 1996). |In this case, Artic
wat ched the illegality on a nonitor and responded wth cool
sangfroid, delaying police entry and delaying any investigation
unti | the arrival of G afton, while orchestrating the
destruction of incrimnating evidence. He and Gafton then
engaged officers in a congenial conversation.

186 Third, there were two sides to the conversation, wth
each side playing a role. The officers explained what had
transpired: their presence in the area, the arrest of Artic's
son with a |arge anmount of cocaine inmmediately after he was seen
| eaving the house, their desire to know if his son had left any
cocaine behind, their lack of a search warrant. There was
not hi ng deceptive in their information, although Artic nust have
believed the police suspected nore. For his part, Artic said he
could not renenber when he had last seen his son, could not
believe his son would be involved in drugs at his house, and was
willing to consent to search because he had nothing to hide.
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Artic did not attenpt to wthhold what officers easily could
have discovered and perhaps already knew. that he was on
supervision for a prior offense. In short, Artic had the
presence of mnd to delay the police twce, see that evidence
was destroyed, lie to the police, and decline to sign any
witten consent to search

187 In one sense, the congenial conversation provided
Artic wth sufficient information to "decide whether to freely
consent to the search.” Richter, 235 Ws. 2d 524, {50 (quoting
Phillips, 218 Ws. 2d at 208-09). In anot her sense, however
Artic made a strategic decision, skillfully playing the hand he
was dealt and consenting to a search in the m staken belief that
police would no |onger be able to find incrimnating evidence.

188 The intervening circunstances in this case are nore

significant than those in either Phillips or R chter because the

officers in those cases nmade entry directly into the residence
that they ultimately received consent to search. In contrast,
the illegal entry here occurred in the first-floor unit.

189 The record denonstrates that Artic's upstairs unit was
separate fromthe downstairs unit and that the upstairs unit was
his current residence. Artic explained that he "lived on the
second floor" and that at the tinme of the search, both Mtthew

and Grafton were "living downstairs.” Therefore, the officers’
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decision to knock and announce at the upstairs door constitutes
a significant intervening circunstance.

190 Finally, Artic's counsel suggests that this case is
anal ogous to Bernudez in that Artic nust have been "surprised,
frightened, or confused" when the officers arrived at his door.
But Artic's testinony suggests otherw se. Artic testified that
he woke up to a loud thunp. He saw people kicking at his front
door through the nmonitor for his closed-circuit canera, and he
suspected they were the police because of the cars outside.
Artic said that after the officers entered the honme, he heard
Grafton funbling with sonething in the bathroom and warned her
that the police were on their way. He then deliberately del ayed
answering the door to give Gafton nore tinme to dispose of
cocai ne. Wile Gafton was in the bathroom Artic approached
the door to his unit to nmeet the police there. Al t hough he
testified that he "panicked," the record does not support the
conclusion that Artic was surprised, frightened, or confused by
the police presence in a way that wuld dimnish the
meani ngf ul ness of the intervening circunstances.

3. Pur posef ul ness and Fl agrancy of the Police Conduct

1914 The third Brown factor is the purposeful ness and

flagrancy of the police conduct. This factor is "particularly"”

i nportant because it goes to the heart of the exclusionary

4 Even if the upstairs were not a separate residence, it is
rel evant that the officers treated it as such. Wagner testified
that he knocked and announced at the upper door because he "was
unsure if this was a duplex where there was two separate
resi dences. "
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rule's obj ective of deterring unl awf ul police conduct.
Phillips, 218 Ws. 2d at 209 (citing Brown, 422 U S. at 604)

In Brown, the Court determned that an illegal detention was
pur poseful because the detectives arrested the defendant "in the
hope that sonething mght turn up,”" in a manner that "[gave] the
appearance of having been calculated to cause surprise, fright,
and confusion.” Brown, 422 U S. at 605. Police conduct may be
purposeful or flagrant if "the inpropriety of the official's
m sconduct was obvious or the official knew, at the tine, that
his conduct was likely unconstitutional but engaged in it

nevertheless.” United States v. Carter, 573 F.3d 418, 425 (7th

Cr. 2009) (quoting United States v. Sinpson, 439 F.3d 490, 496

(8th Gr. 2006). This court has considered "whether there is
evidence of sonme degree of bad faith exploitation of the
situation on the part of the officer.” Ri chter, 235
Ws. 2d 524, ¢953. Conversely, "courts frequently hesitate to
find that an officer's violation of the |law was 'purposeful' or
"flagrant’ when the officer broke the law acting in good faith."

United States v. Wshington, 387 F.3d 1060, 1075 (9th GCr.

2004) .

192 In this case, the officers entered the house based
upon their belief that exigent circunstances existed. Their
belief in exigent circunstances was based, in turn, on

observations that Detective Davila made from wthin the
curtilage of Artic's residence. Accordingly, we mnust exan ne

the nature of Davila's presence in the curtil age.

39



No. 2008AP880- CR

193 Curtilage is the land i medi ately surrounding a house.

Adiver v. United States, 466 U S. 170, 178, 180 (1984). Because

curtilage is "the area to which extends the intimte activity
associated with the "sanctity of a man's hone and the privacies
of life,"" it is considered part of the hone itself under Fourth
Amendnent anal ysi s. Id. at 180 (Powell, J., concurring). The
curtilage is defined by factors that determne "whether an
i ndi vidual reasonably may expect that an area immediately
adj acent to the hone will remain private." [|d. The existence

of a fence is an inportant factor in delineating the curtil age

of a home. United States v. Dunn, 480 U.S. 294, 301 n.4 (1987);

Martw ck, 231 Ws. 2d 801, 9137 (noting that the owner did not
erect a fence when determning that plants were not wthin the
curtilage of the hone).

194 In this case, the fenced-in area imedi ately adjacent
to the back of Artic's house nust be regarded as curtilage. The
general rule is that |aw enforcenent may not search this area of
a private residence wthout "a search warrant (or some exception

to the warrant requirenent)."” Si ebert v. Severino, 256 F.3d

648, 654 (7th Cr. 2001). Here, Detective Davila did not have a
warrant to enter the fenced-in area to position herself near the
rear door. She did not know whether anyone was in the house.
Consequently, she did not have probable cause to believe that
soneone would try to escape fromthe house.

195 Neverthel ess, we recognize that officers nmay sonetines
enter curtilage to further a "legitimate |aw enforcenent
objective" when the restriction upon a person's privacy 1is
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[imted. United States v. Weston, 443 F.3d 661, 667 (8th Cr.

2006) . The officer's reason for entering the curtilage nust be
"unconnected with a search of the prem ses directed against the

accused. " United States v. Bradshaw, 490 F.2d 1097, 1100 (4th

Cir. 1974); see also United States v. Taylor, 458 F.3d 1201,

1204 (11th Cr. 2006). An officer may, for exanple, cone wthin
the curtilage in order to serve civil process on the honmeowner.

United States v. Raines, 243 F.3d 419, 421 (8th GCr. 2001).

Some courts have also defined an exception permtting officers
to enter the curtilage when engaging in a "knock and talk"

i nvesti gati on. See Hardesty v. Hanburg Twp., 416 F.3d 646, 654

(6th Cr. 2006); see also United States v. Troop, 514 F.3d 405,

410 (5th CGr. 2008) (holding that a "knock and talk" is a
"reasonabl e investigative tool when officers seek to gain an
occupant's consent to search or when officers reasonably suspect
crim nal activity"). Sever al courts have extended this
exception to permt officers to enter the back yard in search of
a honeowner when nobody answers the front door.?

196 In this case, Detective Davila's purpose for entering

the curtilage was not to search the area or investigate the back

15 These courts include the Third, Fourth, Sixth, Eighth,
and Ninth Crcuits. See Hardesty v. Hanburg Township, 461 F.3d
646, 664 (6th Cr. 2007); Estate of Smth v. Mrasco, 318 F.3d
497, 520-21 (3d Cir. 2003); United States v. Hammett, 236 F.3d
1054, 1060 (9th G r. 2001); United States v. Anderson, 552 F.2d
1296, 1300 (8th Gr. 1977); United States v. Bradshaw, 490 F.2d
1097, 1101 (4th Gr. 1974).
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of the house but to prevent any person in the house from trying
t 0 escape.

197 Detective Davila's entry into the curtilage of Artic's
house was not permtted by the Fourth Anendnent on the basis of
information she had at the tine. However, we are not required
to determne that her presence in the fenced-in portion of
Artic's back yard was lawful or that her observations there
permtted other officers to break in the front door based on
exigent circunstances as a prerequisite to our conclusion that
police conduct was not "flagrant” or "purposeful." Securing the
rear door by entering the <curtilage was not, under the
ci rcunst ances, fl agrant conduct . Entering the curtilage
advanced a legitimate |aw enforcenent objective—securing the
prem ses in preparation for an anticipated search warrant and
preventing an escape if someone in the house tried to escape—

W t hout an wundue invasion of privacy. See United States v.

Scheets, 188 F.3d 829, 840 (7th Gr. 1999) (citing Segura V.
United States, 468 U S. 796, 810 (1984)) ("Law enforcenent

officers may seize an area to avoid the destruction or renoval
of evidence when probable cause to search the area exists.");

United States v. Ruiz-Estrada, 312 F.3d 398, 404 (8th GCr. 2002)

("The act of securing [an] apartnent while awaiting a search
warrant conports with the Fourth Amendnent.").

198 When Detective Davila noticed the upstairs |ight go
out as police announced their presence at the front door, and
when she heard the phone ringing and scurrying novenent inside
t he house, she drew the reasonable inference that the occupants
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of the house did not wish to be seen and could very well be
involved in trying to destroy evidence. Wiile the resulting
entry through the front door was illegal, it was neither
i1l ogical nor unnatural under the circunstances.

199 Once Davila relayed her information to the other
officers, those officers acted on a reasonable belief that
evi dence m ght be destroyed. They had reason to believe drugs
were in the residence based on the fact that Rob had left the
resi dence nonents before his arrest. Wagner observed a canera
near the front door of the house, which was characteristic of
houses he had investigated for drugs and drug offenses.?®
Wagner knocked and announced | oudly enough that Artic could hear
hi m At this point, Davila relayed her observations about the
[ight turning off, phone ringing, and scurrying footsteps on the
stairs. Wagner testified that the officers' forced entry was
based upon their belief that evidence was being destroyed, and
nothing in the record suggests that this belief was not genuine.
The fact that Davila's observations were made unlawfully from
within the curtilage rendered the officers' subsequent entry
illegal, but it did not make the entry purposeful or flagrant
for the purposes of attenuation analysis.

1100 The officers did not enter the house after Rob's

arrest because they were targeting his father. Davila did not

16 The circuit court found that the presence of the camera,
coupled with Rob's arrest and the information provided by the
confidential informant, heightened the officers' suspicion that
drugs may have been in the hone.
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go to the back of the house to search for evidence against him
This was not a circunstance in which she "went in nerely to see
if there was anything worth getting a warrant for." Miurray V.

United States, 487 U. S. 533, 540 n. 2. Events played out in an

unexpected fashion. Simlar to R chter, where the officer was
pursuing a fleeing burglar, there was no evidence "that [the
officer] entered Richter's honme wth wulterior notives, to
underm ne Richter's rights, to pressure him to consent, or to
otherwi se exploit the situation in hopes of finding evidence

against Richter." R chter, 235 Ws. 2d 524, {54.

101 Artic conpares the facts of this case to Bernudez, in
which the court of appeals held that "the facts suggest[ed] an
orchestrated attenpt to collect further incrimnating evidence."
Ber nudez, 221 Ws. 2d at 357. I n Bernudez, however, the facts
were inconsistent wth the officers’ stated purpose for the
entry.'” 1d. at 356-57. That is not the case here.

102 Nothing in the record suggests the officers acted in
bad faith or under a pretext. The officers testified
extensively regarding their initial investigation, and the
police presence was consistent with these activities. Al t hough

t he observati ons supporting their bel i ef in exi gent

17 gpecifically, the court of appeals held that it was
"di singenuous for the officers involved to testify that their
only purpose in going to the notel room was to inform [the
defendant's wife] t hat her husband had been arrested.”
Ber nudez, 221 Ws. 2d at 356. The court concluded that the
of ficers' subsequent actions revealed their "ulterior notive."
| d.
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circunstances were nmade illegally, the officers' behavior upon
entering the residence was consistent wth their goal of
preventing the destruction of evidence. Furthernore, they were
specifically investigating Artic's son, not Artic hinself. They
did not know that Artic was a resident of the building and, in
fact, were surprised to encounter him?*®

1103 Finally, Artic argues that the officers' illega
activity was purposeful and flagrant because the officers forced
entry into the house. He relies on language in Phillips noting
that the agents in that case did not gain entry by "breaking
t hr ough, unl ocki ng, or even opening a wndow or door."
Phillips, 218 Ws. 2d at 211. Al though the fact that the
officers forced entry certainly nmakes their entry nore flagrant
than it would be if they had sinply opened a door, the flagrancy
is mtigated by the fact that the officers forced entry into the
buil ding generally, not into Artic's upstairs living quarters.

104 Artic cites United States v. Robeles-Otega, 348 F.3d

679 (7th Cir. 2003), which is instructive on this point. I n

Robel es-Ortega, the Seventh Circuit found the officers' activity

flagrant where they "literally broke down the door, wthout

exi gent circunstances and without a warrant, and at |east five

18 Wwagner testified that when Artic answered the door,
Wagner "was surprised because he seened Ilike an elderly
gentleman, and | wasn't sure—}+ wasn't sure if this was a dupl ex
or a single famly. It was kind of confusing all at once.”
This kind of confusion is inconsistent with an orchestrated pl an
to exploit an illegal entry for the purposes of obtaining
evi dence agai nst Artic.
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agents rushed into the apartnment with guns." 1d. at 684. The
officers then ordered the occupants to lie on the ground. Id.
The Seventh Circuit held that the manner of the entry "gave the
appearance of having been calculated to cause surprise, fright,
and confusion.” [|d. (quoting Brown, 422 U.S. at 605).

1105 While the officers here did break down the front doors
to the building, there is nothing in the record to suggest that
their actions were calculated to surprise, frighten, or confuse
Artic, whom they did not realize was an occupant of the house.

The officers were furthering a legitimate |aw enforcenent

pur pose, see Scheets, 188 F.3d at 840, acting on a reasonable

belief that evidence mght be destroyed, and not specifically
targeting Artic. In sum the record sinply does not suggest
"bad faith exploitation of the situation on the part of the
officer[s]." Richter, 235 Ws. 2d 524, ¢{53. Therefore, their
actions were neither purposeful nor flagrant, and this factor
wei ghs in favor of attenuation.
| V. CONCLUSI ON

1106 W& conclude that Artic's consent to search was given
freely and voluntarily, and not nerely in acqui escence to police
authority. We al so conclude that the police search of Artic's
upper-level residence was sufficiently attenuated from the
illegal entry to purge the primary taint of that entry. VWi | e
the tenporal proximty was short, meani ngf ul i nterveni ng
circunstances took place and the official conduct was neither
flagrant nor purposeful. For these reasons, Artic was not
prejudiced by his counsel's failure in the suppression notion to
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raise the argunent that the police created their own exigent
circunstances and to object to testinony about observations nade
illegally from wthin the curtilage of Artic's house.
Accordingly, we affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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1107 SH RLEY S.  ABRAHAMSON, C J. (di ssenting). The

maj ority acknow edges that the followi ng occurred in this case:

 MIwaukee police contenplated obtaining a search
warrant for Artic's hone but specifically chose not
to do so, instead proceeding w thout one. Majority
op., f18.

 Several officers approached the hone. One
unlawful ly entered the curtilage of Artic's property
behind the house while others aggressively knocked
and yelled at the front door. Myjority op., 919-10.

 Wien no response was forthcomng, the officers
forcibly kicked in one door and broke out a w ndow
in a second to nmake a forced, warrantless entry.
Majority op., T11.

« Police sear ched t he downstairs portions of
defendant's house before confronting him in his
upstairs roons. Police had weapons drawn during
this encounter. Mjority op., T12-13.

e Still wthout seeking a warrant, police had a
conversation with the defendant for which there are
conflicting accounts but followng which police
searched the upstairs roons.

1108 G ven this undisputed sequence of events, given that
the State bears the burden of establishing why the fruits of
this warrantless and unconstitutional entry should be admtted,
and given the spotty factual record on which the majority's
analysis relies, it is remarkable that the nmajority determn nes
t hat t he evi dence obt ai ned foll ow ng a concededl y
unconstitutional forced entry to the honme was nevertheless
properly used in court.

1109 | cannot agree with the majority's analysis of either

of the two key inquiries: the voluntariness of consent and its
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attenuation fromthe unlawful police conduct. | discuss each in
turn.
I
1110 The majority's conclusion that consent was voluntarily
given in this case does not, in ny view, faithfully apply the
governing law. The nmajority begins its analysis by reciting the
establ i shed principles governing voluntary consent,! but then
wal ks away from these principles when it applies the law to the
facts of this case.? In particular, the majority does not take
seriously either the =evaluation of the totality of the
ci rcunst ances or the applicable burden of proof, which is placed
on the State.
A
111 Although the majority recites that determ ni ng
voluntariness turns on the totality of the circunstances,® the
majority's analysis then ignores a key, overarching circunstance
in this case, nanely that the encounter between Artic and the
police was precipitated by a forcible, unlawful, and warrantl ess
entry into Artic's hone. In nmy view the mgjority's analysis

t hereby ignores the obvious. In the context of the coercive

! Mpjority op., 132.

2 The circuit court found as a matter of fact that Artic

gave oral consent to search. See mmjority op., 9131. The
guesti on becomes whet her consent was given voluntarily, which is
a question of "constitutional fact." A reviewng court

i ndependently applies the <constitutional principles to the
historic and evidentiary facts to determ ne whether the standard
of voluntariness has been net. State v. Phillips, 218
Ws. 2d 180, 195, 577 NW2d 794 (1998).

3 Mgjority op., YY32-33.
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effect of the forced entry, the mpjority also significantly
understates the legal significance of the fact that police
confronted Artic with weapons drawn.

112 The real question, as the nmjority acknow edges, is
whet her a statenent of consent was the result of express or
inmplied duress or coerci on, majority op., 134. Mer e
"acqui escence to a claim of lawful authority” does not provide
for a statenment of consent that the | aw considers voluntary.*

113 Viewing the totality of the circunstances nore
candidly than the mgjority has done, | conclude that any consent
given by Artic was an "acqui escence" to the assertion of police
authority, rather than a statenent of consent that the |aw
treats as willing and vol untary.

1114 The mjority analyzes the six voluntariness factors
focused only on events transpiring in the upstairs of Artic's
residence, as if the encounter between Wagner and Artic began at
the time Artic opened the upstairs door.®> O course that is not

what happened. The police knocked and yelled very loudly at the

“ Majority op., 132 (quoting Bumper v. North Carolina, 391
U S. 543, 548-49 (1968)).

® For exanple, in addressing whether police threatened or
intimdated Artic, the mpjority begins its discussion with the
nmonment "when Artic opened the door to the second-floor unit.”
Majority op., 139.

Li kew se, when the mmjority addresses whether conditions

were "non-threatening and cooperative,” it begins its discussion
at the tinme officers knocked on Artic's J[upstairs] door.
Majority op., 9144. There is nothing non-threatening or

cooperative about the circunmstance where a police officer breaks
t hrough two | ocked doors to gain entry to a private house.

3
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outside door for between 30 to 60 seconds.® When there was no
answer within that tinme, police nmade a forced entry. Pol i ce
therefore reached Artic's upstairs roons only after they Kkicked
down one | ocked door and broke a window to force entry through a
second, then passed through and searched the downstairs portions
of the house with guns drawn. See mgjority op., T11.°7

1115 The State has conceded, and the nmjority concludes,
that the forced entry into the hone was unconstitutional.
Majority op., 926. But the majority treats the encounter
upstairs as unrelated to the forced entry that precipitated it.
The majority therefore does not candidly address the true
totality of the circunstances.

1116 Wuldn't Artic expect that the police approach to the
upstairs would be the sanme as their approach downstairs? By
their actions downstairs, police had indicated their intent to
conduct a search and their readiness to do so forcefully and
wi thout either consent or a warrant. As the mpjority el sewhere
points out, Artic hinself watched police kick down the front

door on closed-circuit video.® Gven how the upstairs encounter

® At the suppression hearing, Detective Wagner described his

knocking as "very | oud. At first it was just | would say a
regul ar knock, and then it got |ouder." Asked about his
announcenents of "M I|waukee Police," Detective Wgner stated,
"It was shouting." Detective Davila testified that she yelled

many tinmes from the back of the house to the officers in the
front.

" At the suppression hearing, Detective Wagner testified
that his weapon was drawn at the tinme he entered the residence.

8 Majority op., 990.
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came to pass, any consent given by Artic anounted to no nore
t han an acqui escence to a robust display of police authority.

1117 The nmajority al so downplays the coercive effect of the
officers' being arnmed and the fact that Detective Wagner has his
weapon drawn when Artic opened the upstairs door. "The 'display
of weapons is a coercive factor that sharply reduces the
l'i kel i hood of freely given consent.'"®

118 In distinguishing the cases cited by Artic in which a
di spl ay of weapons denonstrated that consent was an acqui escence
rather than a voluntary choice, the majority continues to be in
deni al about the fact that an unlawful entry to the house had
al ready taken pl ace.

1119 O course no two cases present identical facts, but
the cases suggest that a display of weapons inside the hone
after police had already nmade one forced entry should weigh

heavily against a determ nation of voluntary consent here. The

majority cites no case that conbines these el ements.

® 4 Wayne R LaFave Search and Seizure: A Treatise on the
Fourth Anmendnent, 8 8.2(b), at 63 (4th ed. 2004) (quoting Lowery
v. State, 499 S.W2d 160 (Tex. Crim App. 1973)).

0 The mjority, 9747-48, relies principally on United
States v. Smth, 973 F.2d 1374 (8th Cr. 1992). There, officers
were outside the apartnent and obtained consent to enter. There

was no unlawful conduct prior to obtaining consent. Si mpl vy,
officers outside the apartnent "'asked" if +they could cone
inside and Debra Smth stepped aside and notioned for them to
cone in." 973 F.2d at 1375. The case is not anal ogous here
unless, as the mpjority does, one treats the upstairs behavior
in isolation. The other cases cited by the majority are also
I napposi te.
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1120 By arbitrarily limting its factual analysis to events
that happened wupstairs and by downplaying the display of
weapons, the mpjority departs from what it has promsed to do
and what the law requires: to evaluate the totality of the
ci rcunst ances.

1121 When Artic, aware that several officers had already
forced entry into his house, opened an inside door to neet a
police officer who had a gun drawn and who infornmed Artic that
he had done all this without a warrant, it hardly stands to
reason that Artic believed that refusing further search would be
a realistic option. Artic's consent was therefore nore what the

| aw considers an acquiescence to authority than a freely given

consent. Police had by then already anply denonstrated their
willingness and intent to exercise just that authority.
B

1122 Furthernore, the majority msapplies the burden of
proof on key facts in its analysis of consent. The mjority

acknowl edges that a warrantless search of the hone is "per se
unreasonabl e" and that the state bears the burden of proving
voluntary consent by clear and convincing evidence. The
majority thus recites but does not take seriously the State's
burden to prove voluntary consent by clear and convincing
evi dence.

123 In a nove critical to its analysis, the majority

asserts that the "upstairs unit was separate from the downstairs

unit," and that the upstairs was where Artic lived.! The record

1 Mpjority op., 789.
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is far from clear and convincing in support of the mpjority's
concl usi on. 12 Detective Wagner testified that when he was
knocking on the wupstairs door he "wasn't sure" whether the
buil ding was one residence or two, and that "[i]t was kind of
confusing all at once." Evidence that is not sure and is "kind
of confusing” is not clear and convincing. The majority thus
m sapplies the burden of proof to inproperly reach a critica
conclusion, which it then construes agai nst the defendant.

1124 The nmgjority also resolves vagaries about the role of
weapons in the encounter in favor of the State. The nmgjority
concedes that the record is "unclear"” about the role of weapons

in the encounter but nevertheless concludes that the unclear

role of weapons did not underm ne voluntary consent. Majority
op., 1945, 46-53. "Uncl ear” evidence is, obviously, not clear;
it is also not convincing. The majority brushes past the |ack

of clarity about key factual disputes and resolves uncertainties
agai nst the defendant. This analysis does not hold the State to

its burden.

2 Artic's trial testinony indicated that both  his
girlfriend Wnnie and another friend naned Matt had bedroons in
the downstairs and that neither paid rent. At oral argunent,
Artic's Attorney sunmmari zed the situation as foll ows:

Understand, this was M. Artic's hone, the whole thing

was his hone. It was a single famly dwelling. He
happened to have his bedroom upstairs. There was a
kitchen upstairs. There was no kitchen on the first

floor, there was a shell of a kitchen that had been
conpletely renoved—~no appliances, no pl unbing. Thi s
was one honme, and . . . the encounter began when
police pounded on the front door

7
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125 Although the mmjority concedes that there is "no
evidence in the record" that police inforned Artic he could
wi thhold consent, the nmajority nevertheless infers that Artic
was aware of this because of his refusal to sign a witten
consent. This appears to be a factual determination of Artic's
subj ective know edge, which is not supported by fact finding
from the circuit court. The nore realistic inference from the
record, in light of the totality of the circunstances, is that
whet her or not Artic believed that he could refuse consent, he
had little reason to believe such a refusal would actually deter
police from conpleting the search of his house that they had
al ready begun.'®* Again, the ngjority infers facts not in the
record about the defendant's subjective know edge and construes
t hem agai nst the defendant, m sallocating the burden.

1126 Because the mjority fails to candidly assess the
totality of the circunstances, and particularly the bearing of

the illegal entry on the encounter in which the circuit court

13 Further conpounding its specul ati on about the defendant's
subj ective know edge, the nmgjority also asserts as a "fact"
"that Artic believed that Grafton had di sposed of the cocaine."
Majority op., Y58. There was no fact finding along these lines
in the circuit court. It is at nost a specul ative inference
regardi ng the defendant's subjective know edge.

The mpjority also determnes that "there was nutual
appr ehensi on” when Artic opened the door," mjority op., 939,
and that the "tension”™ between an obvious crimnal suspect and
the police who had forced entry into his house "appears to have
di ssipated quickly." No witness testified to the majority's
conclusions regarding "mutual apprehension.” Such supposition
of "facts" by an appellate court is contrary to our standard of
review and further distorts the nmmjority's allocation of the
burden in this case.
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found that consent was given, and because in ny view the
majority has msapplied the burden of proof by resolving key
factual uncertainties in favor of the State, | cannot join the
maj ority's conclusion that consent was voluntarily given in this
case.

1127 The State has not net its burden. Artic "consented to
the choice at tinme when he had no real choice, and he had no

real choice because of police msconduct.” United States v.

Collins, 510 F.3d 697, 701 (7th G r. 2007).
I

1128 Having concluded that any consent given in this case
does not neet the constitutional requi renent for being
voluntarily given, | mght dissent on that ground alone. I
wite further, however, to respond to the majority's application
of the attenuation doctrine, which, in nmy opinion, continues to
be out of sync with the controlling federal interpretations of
the Fourth Amendnent and risks further "making a nockery of the
attenuation doctrine. "

1129 In applying the three-part analysis of attenuation

from Brown v. Illinois, 422 US. 590 (1975), the nmyjority

acknow edges that the passage of tinme (the "tenporal proximty")
between the illegal entry and the request for consent in this

case was "relatively brief,”™ "not nore than about five mnutes.”

Majority op., 1175, 76. The majority understates the case when

4 State v. Richter, 2000 W 58, 964, 235 Ws. 2d 524, 612
N. W2d 29 (Abrahanmson, C.J., dissenting).

9
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it determnes that this short timefrane "weighs against a
finding of attenuation.™

1130 The only federal case to which the majority cites is
Rawl i ngs v. Kentucky, 448 U S. 98, 100-01 (1980). There, the

Court <considered a 45-minute period of tine to be "a short
| apse,” and indicated that in custodial circunstances it would
in fact be too short. See mpjority op., 173.

1131 In the present case, the circunstances were custodi al
(a reasonable person in Artic's position would not have felt
free to leave), and the tine was nuch shorter. | nexpl i cably,
the majority determnes that this short time is mtigated by the
"congenial and non-threatening conditions" which the majority
has determ ned existed just mnutes after police kicked down
Artic's front door while he watched on a video nonitor.

1132 The nmgjority's analysis of timng is not consistent

with other cases. In Dunaway v. New York, 442 U. S. 200, 218

(1979), one and one-half hours was too short. Li kewi se, in

Taylor v. Alabama, 457 U S. 687, 691 (1982), a confession

obtained approximately six hours after an illegal arrest was
determ ned not sufficiently attenuated. To the extent that the
anal ysis of "tenporal proximty" in this case is consistent with
Wsconsin case |aw, it indicates how far this court's
attenuation anal ysi s has strayed from the controlling
interpretations of Fourth Anendnent doctrine from the United
States Suprenme Court.

133 It is in its analysis of "intervening circunstances”

that the ngjority opinion works a novel msapplication of Fourth

10
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Amendnent |aw. The majority asserts that there were "neaningfu
intervening circunstances following the illegal entry on the
ground floor."™ But rather than identify a factual discontinuity
of the kind previously recognized in the case law, the majority
focuses on the defendant's conduct and apparently on his state
of mnd. See majority op., 1180, 85-87.

1134 The nmajority recognizes that a proper intervening
circunstance "nmust show a ‘'discontinuity between the illega
[entry] and the consent.” Majority op., 985 (quoting United
States v. Gegory, 79 F.3d 973, 980 (10th G r. 1996)).

1135 Here there was no discontinuity in light of the

guestion underlying the three Brown v. Illinois factors:

"whet her, granting establishnment of the primary illegality, the
evidence to which instant objection is nade has been cone at by

exploitation of that illegality . . . ." Wng Sun v. United

States, 371 U S. 471, 488 (1963); mmjority op., 9164. The
majority treats the encounter in Artic's upstairs kitchen as if
the encounter itself provides the intervening circunstance that
makes the subsequent search attenuated. In nmy view, it is the

upstairs encounter itself and the consent given therein which

11
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were plainly "cone at by exploitation of" the unlawful entry
into the house in the first place.

1136 The problem is that the majority then fails to
identify a factual discontinuity or intervening circunstance
that occurred in this case. The facts in this case show a
continuous course of action over "not nore than five mnutes”
from when police forced entry through the outside door, swept
through the |ower roons of the house, noved upstairs, knocked
and entered Artic's wupstairs door and searched the wupstairs
prem ses. The mpjority fails to identify any intervening facts
or circunstances in the course of the police actions initiated
by that illegality and cul mnating in the search

1137 Perhaps because it cannot identify a neaningfu
discontinuity in the circunstances, the mpjority instead oddly
focuses on Artic's behavior and subjective state of m nd, noting

his "cool sangfroid,” his "presence of mnd," his "strategic

decision[s]" and the fact that he was not surprised, frightened,

15 As Professor LaFave explains regarding the validity of a

search justified by consent, "Wile there is sufficient overlap
of the voluntariness and fruits tests that often a proper result
may be reached by wusing either one independently, it is

extrenely inportant to understand that (i) the two tests are not
identical, and (ii) consequently the evidence obtained by the
purported consent should be held admssible only if it 1is
determined that the consent was both voluntary and not an
exploitation of the prior illegality.” 4 LaFave, supra note 9,
§ 8.2(d), at 76. See also United States v. Robeles-Otega, 348
F.3d 679, 683 (7th CGr. 2003) ("[T]he voluntariness of the
consent is only the first step, and the next inquiry is whether
the consent was tainted by the entry, in other words, whether it
was the product of that illegal entry.").

12
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or confused.'® An inquiry into the mnd of the defendant is
unrelated to the question whether an intervening circunstance
created sufficient discontinuity or attenuation to break the
connection between the unlawful police conduct and the evidence
t hereby obtained. "Consent al one does not necessarily purge the

taint of the illegal action.” Robeles-Otega, 348 F.3d at 684.

1138 Whether Artic kept his "presence of mnd" or nerely
was resigned to the search is not relevant to the determ nation
of the circunstances that reveal attenuation. The sane evidence
that would be suppressed against a panicky defendant is not
adm ssi bl e sinply because the suspect renained cal m

1139 The United States Suprenme Court has rejected just the
type of argunent on which the majority relies. In Taylor wv.
Al abama, 457 U. S. 687 (1982), the petitioner was unlawfully
arrested and detained. He was fingerprinted and put in a |ineup
and though he spent nost of the time during which he was
detained by hinself, he eventually visited with tw friends.

Following this visit he executed a waiver of rights and a

' The mmjority also determines (wthout explanation) that
the very brief time in which police knocked on the upstairs door
and "the consensual opening of the door" constitute an
i ntervening circunstance. Mpjority op., 181. Contradi cting
itself, the nmpjority asserts that Artic was "prepared" for
police to enter his apartnent because he had been watching the
downstairs entry by video. Majority op., 183. Thus the
maj ority corroborates what the tine analysis reveals: that the
entry and search anount to a single, continuous course of police
conduct .

The nmajority goes on to meke the additional factual
assertions that police "did not treat Artic as a suspect," and
"made a concerted effort to diffuse a tense situation,” wthout
citation to record facts.

13
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witten confession. The State argued, nmuch as the nmgjority
i nsinuates here, that the defendant "had every opportunity to
consider his situation, to organize his thoughts, to contenplate
his constitutional rights, and to exercise his free will."

1140 The Supr ene Court rej ected t he State's
characterization and determned that the confession was
insufficiently attenuated from the illegal arrest and that the
defendant's statement was therefore inadm ssible. This result
was reached even when the defendant there had several hours'
time to consider his decision; he had tine out of the presence
of police, as Artic did not; his location changed, as Artic's
did not; he visited with friends who were not in custody, as
Artic did not; and he executed two witten docunents waiving his
rights and entering a statement, as Artic did not. Yet none of
those arguably intervening circunstances in Taylor was
sufficient for the United States Suprene Court to determ ne that
the confession was sufficiently attenuated from the unlaw ul
arrest.

141 The United States Suprenme Court analysis thus teaches
that the consent and search of the upstairs roons here was not
sufficiently attenuated from the initial wunlawful entry to

render the evidence adm ssi bl e.

142 The third Brown v. Illinois factor, as analyzed by the
majority, is the "purposefulness and flagrancy of the police
conduct.” Majority op., 1191-105. The mgjority concludes that

t he police conduct was not "purposeful™ or "flagrant."

14
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1143 The majority is msguided when it concludes that the
police conduct was not "purposeful." See mgjority op., 197. In

State v. Richter, 2000 W 58, 235 Ws. 2d 524, 612 N W2d 29,

this court analyzed the police "purpose” in attenuation analysis
by noting that "Richter was not the target of the officer's
i nvestigation or search.” Richter, 235 Ws. 2d 524, {54. There
the police entered the honme for reasons unrelated to
investigating Richter, believing instead that they were in
pursuit of a burglar. Here, by contrast, police entered the
home with the very purpose which they eventually carried out:
securing and seizing evidence of drug crimes and apprehending
any persons invol ved. !’

1144 The majority also concludes that the unconstitutiona
entry was not "flagrant,” a point which the parties vigorously
di sput e. Once again, the mgjority allows its focus on one

isolated piece of the three-factor attenuation analysis to

17 The majority opinion acknow edges that this was a "knock
and tal k" procedure. This procedure is described as one in
which "police approach a house or apartnent in which they
suspect drug dealing . . . [and] listen outside the door :
[ T]hen they knock on the door and attenpt to persuade whoever
answers to give them permssion to enter. If consent s
forthcomng, they enter and interview the occupants of the
place; if it is not, they try to see fromtheir vantage point at
the door whether drug paraphernalia or contraband is in plain
Vi ew. If it is, then they make a warrantless entry. As this
description makes plain, the "knock and talk procedure typically
does not involve the prior issuance of a warrant.'" State v.
Robi nson, 2010 W 80, 7 n.5, __  Ws. 2d _ , _ NW2ad __
(quoting United States v. Johnson, 170 F.3d 708, 711 (7th Gr.
1999)).

Clearly the "purpose" of the knock and talk procedure, in
general and as enployed here, is to secure, if possible, drug
evi dence, w thout obtaining a warrant.

15
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obscure the overarching attenuation inquiry, which, as the
maj ority recognizes, ains to discern when "the deterrent effect
of the exclusionary rule no longer justifies its cost."

Majority op., 965 (quoting Brown v. Illinois, 422 U S. at 609

(Powell, J., concurring)). Here, police deliberately abandoned
their well-grounded plan to seek a warrant, which all agree they
had probable cause to obtain. "Until a wvalid warrant has
i ssued, citizens are entitled to shield '"their persons, houses,
papers, and effects' from the governnent's scrutiny. Excl usi on
of the evidence obtained by a warrantless search vindicates that

entitlenment.” Hudson v. Mchigan, 547 U S. 586, 591 (2006).

The majority analysis |oses sight of the deterrence and judicial
integrity goals it purports to effect through the exclusionary
rule by providing no reason for police to obtain a warrant when
evi dence obtained wi thout one is neverthel ess adm tted.

1145 Police conduct need not be flagrant in order for the
exclusionary rule to have a neaningful deterrent effect. Her e,
as the majority recognizes, police not only considered seeking a
warrant but were planning to do so. Majority op., T8. As was

true in Robeles-Otega, the police decision to proceed w thout

first obtaining a warrant as planned was, 1in a sense,

n 18

"i nexplicabl e. Had police obtained a warrant, there would

have been no concern with entering the curtilage, no concern

8 United States v. Robeles-Ortega, 348 F.3d 679, 680 (7th
Cr. 2003) ("The actions taken by the DEA agents at that point
in time are inexplicable. Rat her than obtaining a search
warrant based on that information, within two mnutes of the
[ nformant' s] departure the agents forcibly entered the
apartnment by breaking down the door.").

16
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with the forced entry, and no need for nultiple rounds of
appellate litigation addressing detailed suppression doctrines.
The State would not bear the burden of show ng why the evidence
obtained as a result of unconstitutional police conduct should
neverthel ess be adm tted.

1146 As the Seventh Circuit court of appeals has
recogni zed, police who undertake a "knock and tal k" procedure
take on the risk that they may or nmay not thereby obtain
adm ssible evidence.'® Here, had the police obtained a search
warrant, they would have been assured that any evidence thereby
obtained would be lawful and admissible in court. When they
chose to approach the house wthout a warrant, entered the
curtil age, forced entry, and searched the upstairs and
downstairs of Artic's house w thout ever seeking or obtaining a

search warrant, police entered an arena where the I|aw has

9 1n United States v. Collins, 510 F.3d 697, 701 (7th Cr.
2007), the Seventh Circuit court of appeals explained that

[T]here is no |egal requirenent of obtaining a warrant

to knock on soneone's door. . . . But the risk
[ pol i ce] t ake in proceeding . . . is t hat t he
energency will not materialize—that the occupant of
the house will calmy open the door and ask to see
their warrant . . . . The further risk is that no one
will answer the knock and the governnent wll be
unable to prove that the police knew the house was
occupi ed.

Here, this is just what unfol ded. Because the observations
made from the rear of the house were unlawfully made, police
were unable to prove, by evidence legally adm ssible in court,

that the house was occupied. The majority nevertheless, and
w t hout explanation, relies on the observations unlawfully nmade
by Detective Davila in its analysis of the case. See mpjority

op., 1110-11, 26 & n.5, 42, 99.

17
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mai nt ai ned strong presunptions of constitutional protection and
pl aced the burdens of proof on the state. It is "axiomatic,"
after all, that "physical entry of the honme is the chief evil

agai nst which the wording of the Fourth Anendnent is directed.”

Richter, 235 Ws. 2d at 540 (quoting Wlsh v. Wsconsin, 466
U S. 740, 748 (1984)).

1147 Because the nmmjority has not candidly assessed the
totality of the circunstances or properly allocated the burden
of proof to the State and because the mjority distorts the
attenuation analysis, it has, in ny view, incorrectly reached
the conclusion that the evidence in this case was properly
admtted and that the defendant therefore suffered no prejudice
as a result of his counsel's failure to properly argue for its
suppression. See mmjority op., 9Y25-26. Al though the majority
concedes that Detective Davila's observations were unlawfully
obtained, majority op., 926, no explanation is offered for why
Artic was not prejudiced by her testinony both at the
suppression hearing and at trial. The circuit court's crucial
determnation that Artic's own testinony at the suppression
hearing was not credible relied explicitly on the unlawfully
obtained Davila testinony. Nevertheless, the najority continues
to rely on the credibility finding by the circuit court.?

91148 For the reasons set forth, | dissent.

20 Neither the mmjority opinion nor the parties' briefs
separately argue the issue of counsel's deficiency, and neither
shal | 1.
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149 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.
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