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STATE OF W SCONSI N : I N SUPREME COURT
State of W sconsin,
o o FI LED
Pl aintiff-Respondent-Petitioner,
V. JUL 7, 2010
Rashaad A. | mani ! Cgnriiesft 0IIE)ehp(-:‘urt yJ.C|F(i:AarukI Soefn

Supreme Court

Def endant - Appel | ant .

REVI EW of a decision of the Court of Appeals. Reversed.

1 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of a
publ i shed court of appeals decision® that reversed a judgnent
entered on a jury verdict by the Waukesha County Circuit Court,
J. Mac Davis, Judge. Rashaad A. Imani (lmani) was convicted of
one count each of arnmed robbery, as party to a crine, in

violation of Ws. Stat. § 943.32(2) (2007-08)? and possession of

' State v. Imani, 2009 W App 98, 320 Ws. 2d 505, 771
N. W 2d 379.

2 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

Wsconsin Stat. 8 943.32, "Robbery," provides:
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a firearm by a felon in violation of Ws. Stat. § 941.29(2),°

both as a repeater pursuant to Ws. Stat. § 939.62(1)(c).* The

(1) Wioever, with intent to steal, takes property
from the person or presence of the owner by either of
the followng means is guilty of a Cass E fel ony:

(a) By wusing force against the person of the
owner with intent thereby to overconme his or her
physi cal resistance or physical power of resistance to
the taking or carrying away of the property; or

(b) By threatening the immnent use of force
agai nst the person of the owner or of another who is
present with intent thereby to conpel the owner to
acquiesce in the taking or carrying away of the

property.

(2) Whoever violates sub. (1) by use or threat of
use of a dangerous weapon, a device or container
descri bed under s. 941.26(4)(a) or any article used or
fashioned in a manner to lead the victimreasonably to
believe that it is a dangerous weapon or such a device
or container is guilty of a Cass C fel ony.

3 The rel evant provi si ons of W s. St at. 8§ 941. 29,
"Possession of a firearm" are as foll ows:

(1) A person is subject to the requirenents and
penalties of this section if he or she has been:

(a) Convicted of a felony in this state.

(2) A person specified in sub. (1) is guilty of a
Class G felony if he or she possesses a firearm under
any of the follow ng circunstances:

(a) The person possesses a firearm subsequent to
the conviction for the felony or other crinme, as
specified in sub. (1)(a) or (b).

* The rel evant provisions of Ws. Stat. § 939.62, "Increased
penalty for habitual crimnality," state:
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court of appeals concluded that the evidence was nore than
sufficient for the jury to convict Imani; nevertheless, the
court remanded for a new trial on the grounds that the circuit
court denied Imani's pretrial notion to represent hinself
without engaging him in the colloquy required by State v.
Klessig, 211 Ws. 2d 194, 564 N W2d 716 (1997). The State
petitioned this court for review, and we accepted. W  now
reverse the decision of the court of appeals and uphold Imani's

convi cti on.

(1) If the actor is a repeater, as that termis
defined in sub. (2), and the present conviction is for
any crime for which inprisonnent nay be inposed,
except for an escape under s. 946.42 or a failure to
report under S. 946. 425, t he maxi mum term  of
i mprisonnment prescribed by law for that crinme my be
i ncreased as foll ows:

(c) A maximum term of inprisonnment of nore than
10 years may be increased by not nore than 2 years if
the prior convictions were for msdeneanors and by not
nore than 6 years if the prior conviction was for a
f el ony.

(2) The actor is a repeater if the actor was
convicted of a felony during the 5-year period
i mredi ately preceding the comm ssion of the crine for
which the actor presently is being sentenced, or if
the actor was convicted of a m sdeneanor on 3 separate
occasions during that same period, which convictions
remain of record and unreversed. It is immaterial
that sentence was stayed, wthheld or suspended, or
that the actor was pardoned, unless such pardon was
granted on the ground of innocence. In conputing the
precedi ng 5-year period, time which the actor spent in
actual confinement serving a crimnal sentence shal
be excl uded.
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12 The issue in this case is whether the circuit court
commtted reversible error by denying Imani's notion to
represent hinself after finding that Imani did not validly waive
his right to counsel under two of the four lines of inquiry
prescribed in Klessig and was not conpetent to proceed pro se.

13 W conclude that the circuit court properly denied
lmani's notion to represent hinself. First, we determ ne that
lmani did not knowingly, intelligently, and voluntarily waive
the right to counsel. The circuit court engaged Inmani in two of
the four lines of inquiry prescribed in Kl essig and properly
determined that Imani (1) did not make a deliberate choice to
proceed w thout counsel, and (2) was unaware of the difficulties
and di sadvantages of self-representation. If any one of the
four conditions prescribed in Klessig is not nmet, the circuit
court is required to conclude that the defendant did not validly
waive the right to counsel. Second, we conclude that the
circuit court's determnation that Imni was not conpetent to
proceed pro se is supported by the facts in the record. Because
lmani did not validly waive his right to counsel and was not
conpetent to proceed pro se, the circuit court was required to
prevent himfromrepresenting hinself.

| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE

14 The facts giving rise to Imani's conviction are
convoluted and largely irrelevant to this appeal. For our
purposes, the evidence at trial denonstrated that on March 1,
2006, Imani and his cousin, Raziga Imani, msked and carrying
firearns, entered the GGuaranty Bank inside the Pick 'n Save

4
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grocery store on Appleton Avenue in Menononee Falls. The Imanis
demanded noney from the bank enployees and left wth a netal
bank box containing in excess of $100,000. Wth Imani driving,
they fled fromthe scene in a stolen vehicle and were subject to
a high-speed pursuit by a Menononee Falls police officer. |nani
eventually lost control of the vehicle and crashed on Hanpton
Avenue. The Imanis escaped from the vehicle on foot and
separ at ed. ®

15 Still carrying his firearm | mani entered the
M | waukee Washing Machine, Inc. store on Appleton Avenue and
demanded a ride from the driver of the Buick R viera parked
out si de. He told the driver, Janes Dukes (Dukes), that he had
just robbed a bank in Menonobnee Falls. Dukes drove Imani to a
| ocati on about four or five mnutes away. A fingerprint lifted
from the Buick's passenger's side door handle was |Ilater
identified as Imani's, and when presented by the police with a
range of photographs, Dukes selected Inmani as the individual who
carj acked him

16 On June 20, 2006, Imani was charged with one count of
arnmed robbery, as party to a crinme, and one count of possession
of a firearmby a felon, both as a repeater. At the prelimnary
hearing, Dukes again identified Imani as the individual who
carjacked him On July 27, 2007, Imani noved to suppress Dukes

in-court identification of him on the grounds that nedia

® Raziga |Imani was apprehended by police that day and
admtted his role in the robbery. Pursuant to a plea agreenent,
he testified against Imani at Imani's trial.
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coverage of the robbery nmay have tainted the identification.
The circuit court denied Imani's notion at a pretrial hearing on

July 31, 2007.

17 That hearing is at the center of this appeal. After
the circuit court denied Imani's notion, Imani informed the
court that he would like to represent hinself at trial. At that

time, he was represented by Attorney Joseph Schubert, who by
then was the third state public defender appointed to I nmani.®

18 | mani reasoned that he did not feel as though his
counsel "spoke up enough for [him" during the notion hearing
and that he was "very dissatisfied." In particular, he was
upset that his counsel did not play a news broadcast at the
hearing in an attenpt to jog Dukes' nenory, and he argued that
his counsel had not yet fully investigated the circunstances
surrounding the fingerprint analysis. "[ H aving been through

this with about three lawers,” Imani felt as though he could

best represent hinself at trial:

So, when it cones to trial | know, Ilike | said
before, ain't nobody going to represent nyself better
t han ne. |"ve been dealing with this case for over a
year now and |'m pretty sure that | got a fuller
defense prepared that |'ve been preparing nyself, you
know, wth the help of ny |awers, you know.

19 The circuit court asked Imani how he is going to
convince the court that he is conpetent to represent hinself.

| mani responded that he had been "working on" his case for 13

® The record reflects that Imani requested new appoi ntnent
of counsel at |east tw ce.
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mont hs, had conpleted the tenth grade, could read and wite
English, and reads at a college |evel. | mani al so stated that
he had appeared in court at l|least five tines before in other

cases, though admttedly always with counsel:

The Court: And what experience do you have wth
the |egal systen? Have you ever appeared in court
besi des this case?

| mani : OF course.

The Court: For what kind of nmatters, crimnal
matters, or?

lmani : Crimnal matters.
The Court: How many tinmes do you think?
| mani : At | east maybe, five.

The Court: Have you ever represented yourself in
court before?

| mani : No.
The Court: You have al ways had a | awer?

| mani : Yes.
10 Despite those representations, the circuit court
denied Imani's notion to represent hinself and offered the

foll ow ng expl anati on:

Wile it is not the last mnute on the clock
we're getting close to a jury trial that requires

substantial and extensive preparation. And |''m—
because it is a two defendant trial it nmakes it
particularly difficult to get that preparation on
track. W not only have to have the State and

Def endant, we have two def endants.

And everybody has to be prepared and ready to
start the sane day at the sane tinme, and keep the case
organi zed together. That neans that any potenti al
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threat to keeping the schedule is an even bigger issue
than it otherw se woul d be.

| also have in mnd that M. Rashaad |nmani has
had several | awyers. And while he certainly is
entitled to sone degree to have the lawer of his
choice and to switch lawers, that is not an unlimted
right. It has to be balanced against proper
preparation and conducting of a trial.

The reasons he gives they seem to be episodic
driven, he cones to court today on a notion, he
doesn't win the notion and now he is disgruntled.
That's in and of itself not a sufficiently rational
basis to justify such a deci sion.

| don't know that nuch about his capability, but
he has only got a 10th grade education, he said he
reads at a college level, that's the only information
| have on the subject of his education and background.

He says he has been to court, but apparently
those didn't involve trials, and he didn't represent
hi nsel f. So while he has sone observational
experience with the crimnal court system it hasn't
been presented to nme that he has any experience
actually conducting proceedings like a crimnal court
trial.

So in order to preserve the trial date, nmamintain
the opportunity to be prepared and go forward, and to
not make a flippant short term or inmmture decision go
into effect, I'"'mgoing to deny it at this point.

11 The circuit court indicated that it would be wlling
to hear Imani's notion again. Moreover, w th advance notice,
the court would consider the possibility of Imani participating
in the opening statenent, closing argunent, and questioning of

the witnesses, with Attorney Schubert acting as standby counsel.
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12 Imani never again noved for self-representation, and
he proceeded to trial with Attorney Schubert as his counsel.
The jury returned gquilty verdicts on both counts, and the
circuit court entered the judgnent of conviction on Cctober 29,
2007.

113 Imani appealed his conviction on two grounds: the
evidence was insufficient to support the jury's guilty verdicts,
and the circuit court wongfully deprived him of hi s
constitutional right to sel f-representation because he
established a valid waiver of counsel and was conpetent to
represent hinself.

14 On June 3, 2009, the court of appeals reversed the
circuit court's judgnent of conviction and remanded for a new

trial. State v. Imani, 2009 W App 98, 11, 320 Ws. 2d 505, 771

N. W 2d 379. Despite concluding that the -evidence "anply
supports the verdicts,” id., 921, the court determ ned that
lmani was entitled to a new trial because the circuit court
failed to conduct the waiver-of-counsel colloquy required by

Klessig, id., 913. The court disagreed with Imani's assertion

that he established a wvalid waiver of counsel, concluding
instead that Imani "could not have established a valid waiver
because the trial court failed to engage him in the colloquy
Klessig requires.” Id., 13.

15 The court of appeals properly recognized that when a
def endant seeks to exercise his or her constitutional right to
self-representation, the circuit court nust establish that the
def endant knowi ngly, intelligently and voluntarily waived the

9
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right to counsel and is conpetent to proceed pro se. Id., 114
(citing Klessig, 211 Ws. 2d at 203). If the circuit court
finds that the defendant net both of those conditions, the
court's denial of the defendant's right of self-representation
is a structural error subject to automatic reversal. Id.

(citing State v. Harvey, 2002 W 93, 937, 254 Ws. 2d 442, 647

N. W 2d 189).

16 The court of appeals concluded that in this case, the
circuit court "did not even touch on" the colloquy required in
Klessig for the purpose of establishing whether Imani's waiver
of counsel was knowi ng and voluntary. Id., 915. Mor eover, as
to conpetence, the circuit court failed to identify a "specific
probl em or disability which mght significantly affect [Imani's]
ability to communicate a neaningful defense.” Id., 917.
Instead, the circuit court sacrificed Imani's right to self-
representation for an illegitimte concern of preserving the
court's schedul e. Id., 918. On those grounds, the court of
appeal s concluded that Imani was entitled to a new trial.

117 The State noved for reconsideration, arguing that
pursuant to Klessig, the proper renmedy for a circuit court's
failure to conduct the required colloquy is a post-conviction
evidentiary hearing, not a new trial. On June 15, 2009, the
court of appeals denied the State's notion, reasoning that

"[a]lthough a new trial is granted, it is not known if [Ilmani]

will elect self-representation at the new trial and if so, the
trial court will have the opportunity to nake a proper record on
the issue.”

10
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18 The State petitioned this court for review, which we
granted on Septenber 24, 2009. W now reverse the decision of
the court of appeals and uphold Imani's conviction.

1. STANDARD OF REVI EW

119 \Wet her a defendant was deni ed hi s or her
constitutional right to self-representation presents a question
of constitutional fact, whi ch this court det erm nes

i ndependently. See Klessig, 211 Ws. 2d at 204; State v. Wods,

117 Ws. 2d 701, 715, 345 N W2d 457 (1984). In order to
determ ne whether a defendant knowingly, intelligently, and
voluntarily waived the right to counsel, we apply constitutional
principles to the facts of the case. Klessig, 211 Ws. 2d at
204. W review those facts independent of the circuit court.
Id. However, a circuit court's determnation that a defendant
is inconpetent to proceed pro se "will be upheld unless totally

unsupported by the facts."” Pickens v. State, 96 Ws. 2d 549,

569-70, 292 N W2d 601 (1980), overruled on other grounds by

Klessig, 211 Ws. 2d at 206, 212 (expressly "affirnfing] the
holding in Pickens as still controlling on the issue of

conpetency"); see also State v. Marquardt, 2005 W 157, 921, 286

Ws. 2d 204, 705 N W2d 878 (quoting State v. Garfoot, 207

Ws. 2d 214, 224, 558 N.W2d 626 (1997)) ("W review a circuit
court determnation of whether a defendant is conpetent to
proceed pro se under what is 'essentially a clearly erroneous

standard of review '").

11
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[11. ANALYSI S
120 Every crimnal defendant has a fundanental right to
t he assistance of counsel, guaranteed by both Article I, Section
7 of the Wsconsin Constitution’ and the Sixth Amendment of the
United States Constitution.? Klessig, 211 Ws. 2d at 201-02.
Equally, a defendant has a constitutional right to represent

hi nsel f. Faretta v. California, 422 U S. 806, 819 (1975

" Article 1, Section 7 of the Wsconsin Constitution
provi des:

In all crimnal prosecutions the accused shall enjoy
the right to be heard by hinself and counsel; to
demand the nature and cause of the accusation against
him to neet the wtnesses face to face; to have
conpul sory process to conpel the attendance of
wtnesses in his behalf; and in prosecutions by
indictment, or information, to a speedy public trial
by an inpartial jury of the county or district wherein
the offense shall have been commtted; which county or
district shall have been previously ascertained by
I aw.

8 The Sixth Anmendnment of the United States Constitution
provi des:

In all crimnal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an
inmpartial jury of the State and district wherein the
crinme shall have been commtted, which district shall
have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to
be confronted with the w tnesses against him to have
conmpul sory process for obtaining witnesses in his
favor, and to have the Assistance of Counsel for his
def ence.

The Sixth Anendnent is made applicable to the states by the
Fourteenth Anmendnent. See Gdeon v. Wainwight, 372 U S. 335
342 (1963); State v. Klessig, 211 Ws. 2d 194, 202, 564
N.W2d 716 (1997).

12
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(holding that the right to self-representation is "necessarily

inplied by the structure of the [Sixth] Anmendnent"); MKaskle v.

Wggins, 465 U S. 168, 170 (1984); Klessig, 211 Ws. 2d at 203
(recognizing that Article I, Section 7 of +the Wsconsin
Constitution explicitly establishes a defendant's right to
conduct his own defense). "Just as the right to the assistance
of counsel is identical under the Wsconsin and United States
Constitutions, the right to represent oneself also does not

differ." Kl essig, 211 Ws. 2d at 203.

121 We, along with the United States Suprene Court, have
often recognized the apparent tension between these two

constitutional rights. See Faretta, 422 U S. at 832; Klessig,

211 Ws. 2d at 203; Pickens, 96 Ws. 2d at 556. One cannot
"blink[] the fact that the right of an accused to conduct his
own defense seens to cut against the grain of this Court's
decisions holding that the Constitution requires that no accused
can be convicted and inprisoned unless he has been accorded the
right to the assistance of counsel."” Faretta, 422 U S. at 832.
The right to counsel is regarded as one of the nost significant
el enents of due process. Pi ckens, 96 Ws. 2d at 555. Save for
"sone rare instances,” "[i]t is undeniable that in nost crimna
prosecutions defendants <could better defend wth counsel's
gui dance than by their own wunskilled efforts.” Faretta, 422
US at 834. Accordingly, as a prerequisite to a defendant's
self-representation, the circuit court nmnust ensure that the

defendant (1) has knowngly, intelligently, and voluntarily

13
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wai ved the right to counsel, and (2) is conpetent to proceed
pro se. Mar quar dt , 286 Ws. 2d 204, 156; Kl essi g, 211
Ws. 2d at 203; Pickens, 96 Ws. 2d at 568-69. If the circuit
court finds that both conditions are net, the court nust permt
the defendant to represent hinself or herself. Kl essig, 211
Ws. 2d at 203-04. An inproper denial of a defendant's
constitutional right to self-representation is a structural
error subject to automatic reversal. Harvey, 254 Ws. 2d 442,

137 (citing Neder v. United States, 527 U S. 1, 8 (1999) (citing

McKaskle, 465 U S at 177 n.8.)). On the other hand, if the
circuit court finds that either of the two conditions is not
satisfied, "the circuit court nust prevent the defendant from
representing hinself or deprive him of his constitutional right
to the assistance of counsel." Klessig, 211 Ws. 2d at 203-04.

W now exam ne each of the conditions in turn.

A. Know ng, Intelligent, and Vol untary Wi ver
of the Right to Counsel

22 "So inportant is the right to attorney representation
in a crimnal proceeding that nonwaiver is presuned.” Pickens,

96 Ws. 2d at 555; see also Klessig, 211 Ws. 2d at 204. The

presunption of nonwaiver is overcone only upon an affirmative

showng that the defendant know ngly, intelligently, and
voluntarily waived the right to counsel. Kl essi g, 211
Ws. 2d at 204. In Klessig, this court nmandated the circuit

court's use of a colloquy in order to prove the defendant's
valid waiver. ld. at 206. Such an exam nation on the record

assists the circuit court in "establish[ing] that '[the

14
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def endant] knows what he is doing and his choice is made wth

eyes open.'" Faretta, 422 U S. at 835 (quoting Adans v. United

States ex rel. McCann, 317 U. S. 269, 279 (1942)).

23 Accordingly, to prove a valid waiver of counsel, the
circuit court nust conduct a colloquy designed to ensure the
fol | ow ng:

[ T]he defendant: (1) nade a deliberate choice to
proceed w thout counsel, (2) was aware of the
difficulties and disadvantages of self-representation

(3) was aware of the seriousness of the charge or

charges against him and (4) was aware of the genera

range of penalties that could have been inposed on

hi m
Klessig, 211 Ws. 2d at 206. “If the circuit court fails to
conduct such a colloquy, a reviewing court may not find, based
on the record, that there was a valid waiver of counsel."” Id.
Stated differently, a reviewing court nmy conclude that a
def endant knowi ngly, intelligently, and voluntarily waived the
right to counsel only if the circuit court engaged in, and found
that the defendant net, the four lines of inquiry prescribed in
Kl essi g.

24 In Klessig, the circuit court permtted Klessig to
represent hinself at trial wthout first engaging him in a
wai ver - of -counsel colloquy or inquiring into his conpetency to
proceed pro se. ld. at 199. The jury found Klessig guilty of
one count of burglary as party to a crinme, and he was sentenced
to 58 nonths in prison. ld. at 201. Kl essig appeal ed the

j udgnment of conviction, arguing that the circuit court erred by

failing to conduct a hearing on whether he validly waived his

15
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right to counsel and was conpetent to proceed pro se. Id. In
other words, Klessig clained that the circuit court should not
have permtted him to represent hinself at trial. On review,
this court mandated the use of the above-stated colloquy as the
"clearest and nost efficient neans of insuring that the
defendant has validly waived his right to the assistance of
counsel, and of preserving and docunenting that valid waiver for
purposes of appeal and postconviction notions." |d. at 206. W
do not depart from Kl essi g today.

125 The case before us, however, is the converse scenario
of Kl essig. Unlike Klessig, Imani did not proceed to trial
wi t hout counsel . The circuit court found that Imani did not
meet the four conditions required by Klessig in order to validly
waive his right to counsel. The circuit court denied Imani's
notion to represent hinself, he proceeded to a jury trial wth
counsel and was found guilty, and he is now appealing the
judgnment of conviction on the grounds that the circuit court
deprived him of his constitutional right to self-representation
by not engaging himin the colloquy required by Klessig.

126 We disagree. W conclude that Imani was not deprived
of his constitutional right to self-representation because the
circuit court properly determned that Imani did not validly
waive his right to counsel under Kl essig. We are cogni zant of
the fact that the circuit court did not engage Imani in the ful
colloquy prescribed in Klessig and did not utilize the exact
| anguage or "magic words" of Klessig when conducting its
col | oquy. The circuit court's inquiry could have been better.

16
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Nevertheless, it is evident from the record that the circuit
court engaged Ilmani in tw of the four |lines of inquiry
prescribed in Kl essig: whether Imani nade a deliberate choice to
proceed w thout counsel and whether Imani was aware of the
difficulties and disadvantages of self-representation.® Because
we answer both in the negative, it necessarily follows that
lmani did not validly waive his right to counsel. Even had the
circuit court engaged him further, the answer would have been
the sane. Under Klessig, as long as the circuit court finds
that one of the four conditions is not net, the court cannot
permt the defendant to represent hinself. W do not inpose on
circuit courts the requirenent of placing form over substance
and using "magic words" when the reality of the circunstances

dictate the answer.

1. Whether Imani made a deliberate choice
to proceed w thout counsel

27 The <circuit court's explanation for denying lmani's
motion to represent hinself makes apparent that the court could
not find that |Imani deliberately chose to proceed wthout
counsel . According to the circuit court, Imani's decision to
represent hinself was "flippant,"” "short term" and "immture."
The reasons he gave did not reflect a deliberate choice but

instead were "episodic driven." Specifically, the circuit court

°In its petition for review, the State did not challenge
the court of appeals' conclusion that the circuit court failed
to engage Inmani in the colloquy required by Klessig. However,
we need not accept a party's concession of |aw Ber gnann v.
McCaughtry, 211 Ws. 2d 1, 7, 564 NW2d 712 (1997).

17
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found that Imani was "disgruntled" about losing his notion to
suppress Dukes' in-court identification of him and that "in and
of itself [was] not a sufficiently rational basis to justify"
his decision to represent hinself. W agree.

128 The record reflects that Imani did not nake a
del i berate choice to proceed w thout counsel. Rather, he nade a
hasty request on the heels of an unsuccessful notion hearing.
lmani's immediate reason for wanting to represent hinself was
his belief that his counsel did not "sp[eak] up enough for [hini
during [that] proceeding."” He was particularly upset that his
counsel did not play a news broadcast at the hearing, and he

"wasn't satisfied with the questions that [his counsel] asked

M. Dukes." | mani stated, "If [nmy counsel], you know, doing
this type of job here then | know at trial | don't—+ don't feel
as though he is going to represent nme well enough.” It is clear

that Imani did not nake a deliberate choice to represent
hi nsel f. I nstead, he inpulsively noved for self-representation
as a result of his aggravation towards counsel and the fact that
he did not prevail on the notion to suppress.

129 Moreover, the record indicates that despite the
circuit court's invitation, Imani never before and never again
expressed a desire to represent hinself. To the contrary, in
this case alone, he was assisted at various tinmes by four
different attorneys, and he twice expressly requested new
appoi nt nent of counsel. He never took the circuit court up on
its offer to hear his notion for self-representation again or to
permt him to participate at trial wth standby counsel. I n
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fact, Imni's decision to represent hinself at trial was
evidently conditioned upon the assistance of counsel, and thus,
he may not have truly sought to waive counsel in the first
instance.® Specifically, in his "heat of the monent" argunent,
he informed the circuit court that he "[did not] have any

problem wth" the trial being scheduled for the next nonth "as
long as [his] lawer wll make a full investigation into the
fingerprint.”

130 We therefore agree with the circuit court's finding
that Imani's choice to proceed w thout counsel, if it even was
that, was not deliberate but instead was "episodic driven." The
record reflects that he made a hasty request on the heels of an
unsuccessful notion hearing and never again expressed a sincere

desire to be without the assistance of counsel—until he was

convi ct ed.

2. Whether Imani was aware of the difficulties
and di sadvant ages of self-representation

131 Wthout wusing the "magic words," the circuit court
al so engaged Imani in a colloquy concerning the difficulties and
di sadvant ages of self-representation. The court tw ce nentioned
the added difficulty in preparing for and conducting a two-
defendant jury trial. The court also noted the "conplicated and

messy” nature of self-representation and how it is al nost

al ways the wong tactical nove" because "it is confusing as to

10" A] defendant has no constitutional right to be actively
represented in the courtroom both by counsel and by hinmself."
Moore v. State, 83 Ws. 2d 285, 300, 265 N.W2d 540 (1978).
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when you're speaking as yourself and when you' re speaking on
behal f of yourself."

32 Based upon our review of the record, the circuit court
correctly determned that Imani was unaware of the difficulties
and di sadvantages of sel f-representation. By his own
contention, his success at trial was conditioned upon the
assi stance of counsel. As he indicated to the circuit court, he
was "pretty sure" that he had a "fuller defense prepared that
[ he had] been preparing [himself, you know, with the help of
[ his] lawers." In addition, as previously nmentioned, he told
the court that he would be ready to represent hinself at trial
"as long as [his] lawer will nake a full investigation into the
fingerprint.” Relying as he did on the assistance of counsel
we cannot conclude that Imani appreciated the difficulties and
di sadvant ages of self-representation, even if we presune that he
truly neant to waive his right to counsel

133 In summary, we conclude that even though the circuit
court could have engaged in a nore thorough colloquy, it
correctly determined that Imani did not validly waive his right
to counsel under Klessig. The circuit court engaged Imani in
two of the four lines of inquiry prescribed in Klessig and
properly determned that Imani (1) did not nake a deliberate
choice to proceed w thout counsel, and (2) was unaware of the
difficulties and di sadvant ages of sel f-representation.
Regardl ess of how I mani may have answered the other two |ines of
inquiry, the circuit court could not have accepted his waiver of
counsel as valid. Under Klessig, if any one of the four
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conditions is not net, the circuit court is required to concl ude
that the defendant did not validly waive the right to counsel.
134 Today we uphold Klessig as the controlling authority
for determ ning whether a defendant validly waived the right to
counsel and the preferred nethod for a circuit court to engage
in such a colloquy. The use of the Kl essig colloquy is mandated
"in every case where a defendant seeks to proceed pro se to

prove knowing and voluntary waiver of the right to counsel."

Klessig, 211 Ws. 2d at 206 (enphasis added). If the circuit
court fails to engage a defendant in the four lines of inquiry

as prescribed in Klessig, "a reviewing court may not find, based

on the record, that there was a valid waiver of counsel."” | d.
(enphasi s added). In a case such as this one, however, where
the circuit court deternmned that two of the four |I|ines of

inquiry were not satisfied, the circuit court did not conmt
automatic error requiring a new trial because the defendant
could not have validly waived his right to counsel. It makes
little practical sense to fault the circuit court for not

engaging Ilmani in the full colloquy; if any one of the four
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conditions was not net, the circuit court was required to

conclude that Imani did not validly waive his right to counsel .

1 The concurrence/ di ssent accuses the court of "effectively
overrul[ing]" Klessig, warning that under our reasoning, circuit
courts are "no longer required to engage a defendant seeking to

proceed pro se in a full and conplete Kl essig colloquy."
Concurrence/ di ssent, 9148. W reject the concurrence/dissent's
m scharacterization of our holding. We uphold Klessig as the
controlling authority for proving a defendant's know ng and
voluntary waiver of the right to counsel. This case, however,
is the converse scenario of Kl essig—a fact t hat t he
concurrence/ di ssent declines to acknow edge. In this case, the
circuit court determned that Imani did not validly waive the
right to counsel. Logic comrands that when a series of elenents

is stated in the conjunctive, as is the case in Klessig, see 211
Ws. 2d at 206, thereby requiring a finding of each elenment in
order to prove the ~conclusion, disproving the conclusion
requires only one element to fail. The Wsconsin Jury
Instructions, cited by the concurrence/dissent at Y55 n.7, mnake
this point clear:

Denial of a waiver of counsel nust be supported
by one of the following findings: (1) that the
def endant does not wunderstandingly and voluntarily
wai ve counsel; (2) that the defendant does not
understand the disadvantages of self-representation;
or (3) that the defendant |acks the mniml conpetence
necessary to try to represent hinself or herself.

Ws Jl—€&rimnal SM30 at 6 (enphasis added). Thus, if the
circuit court makes any one of the follow ng findings, the court
is required to deny the defendant's wai ver of counsel:

-the defendant does not understand the seriousness of
the charge and the maxi mum possi bl e penal ties; or

-the defendant does not understand that a |awer may
be of assistance and that a |awer nmay be appointed if
the defendant is indigent; or

-the defendant does not understand the disadvantages
of self-representation; or

22



No. 2008AP1521- CR

135 Nevertheless, we strongly caution circuit courts that
the preferred practice is to engage every defendant who seeks to
proceed pro se in the full colloquy prescribed in Klessig, even
if the court determnes that a defendant did not validly waive
the right to counsel. Even in those <cases, a conplete
exam nation on the record is the "clearest and nost efficient
means” of ensuring that the defendant did not validly waive the
right to counsel and of "preserving and docunenting” that
invalid waiver for purposes of appeal. See id.

B. Conpetence to Proceed Pro Se

136 In addi tion to know ngly, intelligently, and
voluntarily waiving the right to counsel, a defendant who seeks
to represent hinself or herself nust be conpetent to proceed
pro se. Klessig, 211 Ws. 2d at 203; Pickens, 96 Ws. 2d at
567. Determ ning whether a defendant is conpetent to proceed
pro se is a higher standard than determ ni ng whet her a defendant
is conpetent to stand trial. Klessig, 211 Ws. 2d at 212.
"Surely a defendant who, while nentally conpetent to be tried
is sinply incapable of effective communication or, because of
| ess than average intellectual powers, is unable to attain the
m ni mal understandi ng necessary to present a defense, is not to

be allowed '"to go to jail under his own banner.'" Pi ckens, 96

-the defendant does not possess the mninmal conpetence
necessary to try to r epr esent hi nsel f or
hersel f

Id. at 7 (enphasis added). Again, we decline to place form over
subst ance when | ogi c commands the answer.
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Ws. 2d at 568 (quoting United States ex rel. Ml donado .

Denno, 348 F.2d 12, 15 (2d Gir. 1965)).

137 Whether a defendant is conpetent to proceed pro se is
"uniquely a question for the trial <court to determne.”
Pi ckens, 96 Ws. 2d at 568. "It is the trial judge who is in
the best position to observe the defendant, his conduct and his
denmeanor and to evaluate his ability to present at least a
meani ngful defense.” 1d. In determning whether a defendant is
conpetent to proceed pro se, the circuit court nay consider the
defendant's education, Iliteracy, |anguage fluency, and any
physical or psychological disability which my significantly
affect his ability to present a defense. Id. at 569. A
defendant of average ability and intelligence my still be
adj udged conpetent for self-representation, and accordingly, a
defendant's "tinely and proper request"” should be denied only
where the circuit court can identify a specific problem or
disability that my prevent the defendant from providing a
meani ngf ul def ense. Id. Wiile the determ nation of conpetency
rests significantly wupon the <circuit court's judgnment and
experience, the determnation nust appear in the record.
Klessig, 211 Ws. 2d at 212. Qur review is limted to whether
the circuit court's determnation is "totally unsupported by the
facts apparent in the record.” Pickens, 96 Ws. 2d at 569-70.

138 In this case, we conclude that the circuit court's
determnation that Imani was not conpetent to proceed pro se is
al so supported by the facts in the record. The circuit court
inquired into Imani's |evel of education, his ability to read
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and wite, and his experience wth the legal system | mani
possessed only a tenth grade education and asserted, wthout
more, that he read at a college |evel. As the circuit court
correctly observed, Imani's experience with the crimnal court
system was "observational,"” as his court appearances always
included the assistance of counsel. Considering all those
factors, the circuit court determned that Imani did not possess
the m ni mal conpetence necessary to conduct his own defense. W
cannot conclude that the <circuit <court's determnation 1is
“total ly unsupported" by the record. Id.

139 Moreover, contrary to t he court of appeal s’
conclusion, it was not error for the circuit court to take into
consideration the trial schedule when determ ning whether |man
was conpetent to proceed pro se. See |lmani, 320 Ws. 2d 505
118. In Pickens, which we regard as the controlling authority
on conpetency, Kl essi g, 211 Ws. 2d at 212, this court
recognized that a "tinely and proper request” to proceed pro se
should be denied only where the circuit court can identify a
specific problem or disability that nay prevent the defendant
from providing a neani ngful defense. Pickens, 96 Ws. 2d at 569
(enphasi s added). Accordingly, the circuit court was justified
in taking into consideration the timng of Imani's notion to
represent hinmself and the fact that it was first presented to
the court less than one nonth before a two-defendant jury tria

that required "substantial and extensive preparation.”
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| V. CONCLUSI ON

140 We conclude that the circuit court properly denied
lmani's notion to represent hinself. First, we determ ne that
lmani did not knowingly, intelligently, and voluntarily waive
the right to counsel. The circuit court engaged Inmani in two of
the four lines of inquiry prescribed in Kl essig and properly
determned that Imani (1) did not make a deliberate choice to
proceed w thout counsel, and (2) was unaware of the difficulties
and di sadvantages of self-representation. If any one of the
four conditions prescribed in Klessig is not nmet, the circuit
court is required to conclude that the defendant did not validly
waive the right to counsel. Second, we conclude that the
circuit court's determnation that Imni was not conpetent to
proceed pro se is supported by the facts in the record. Because
lmani did not validly waive his right to counsel and was not
conpetent to proceed pro se, the circuit court was required to
prevent himfromrepresenting hinself.

By the Court.—Fhe decision of the court of appeals is

rever sed.
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141 N PATRI CK CROCKS, J. (concurring in part,
di ssenting in part). When this court accepted review of this
case, the issue that the parties presented was straightforward:
Wien a defendant seeks to waive the assistance of counsel, and
the circuit court fails to engage him or her in the colloquy

mandated by State v. Klessig, 211 Ws. 2d 194, 564 N W2d 716

(1997), is the proper renedy a new trial or a retrospective
evidentiary hearing? Rat her than answer that question, the
majority rewites the issue and, as a result, effectively
di smantl es Kl essig's useful and clear bright-1line rule.

42 There is no dispute that the circuit court's handling
of Rashaad Imani's request to waive counsel was sonmewhat flawed.
Al of the justices of this court,! the panel of the court of
appeal s,? and the parties® recognize that the circuit court did
not engage in the full, nmandated Kl essig colloquy needed to
ensure protection of Imni's right to counsel and right to
represent hinmself under the Wsconsin and the United States

constitutions.

! See mpjority op., 926 ("W are cognizant of the fact that
the circuit court did not engage Imani in the full colloquy
prescribed in Klessig . . . . The circuit court's inquiry could
have been better."); 933 ("[T]he <circuit <court could have
engaged in a nore thorough colloquy[.]").

2 See State v. Imani, 2009 W App 98, Y15, 320 Ws. 2d 505,
771 N.W2d 379 (stating that the circuit court "did not even
touch on" the questions mandated by Kl essig).

3 See infra Y745-47 (describing the parties' statenents of
the issue as presented to this court and their acknow edgenent
that the circuit court's Klessig colloquy was deficient).

1
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143 What is at issue here is the correct renmedy for the
circuit court's defective colloquy. In ny view, the correct
remedy is not a new trial, as the court of appeals held and as
| mani ar gues. Nor is the correct renedy for four justices of
this court, in effect, to overrule sua sponte what has been a
clear, useful, bright-line rule in Klessig. Rather, in response
to the only question that the parties asked us to answer,
Kl essi g counsel s t hat t he pr oper remedy under t hese
circunstances is a retrospective evidentiary hearing to
determine whether Imani's waiver of counsel was know ng,

intelligent, and voluntary. See Klessig, 211 Ws. 2d at 207

(concluding that, where the circuit court failed to conduct a
colloquy to determine knowing and intelligent waiver of
assi stance of counsel, a remand for an evidentiary hearing is
t he appropriate renedy).

44 Because | believe that the court of appeals erred when
it determined that the proper renedy for a defective Klessig
colloquy is a new trial, | concur with the ngjority's holding to
the extent that it reverses the court of appeals' renmand for a
new trial. However, | strongly disagree with the majority's
failure to remand for a retrospective evidentiary hearing.
Instead, I would reverse the court of appeals, and remand to the
circuit court for the required retrospective evidentiary hearing
in accord with Kl essig.

145 A brief review of how this case canme to this court is
hel pful . After the court of appeals reversed Inmani's

convictions and remanded for a new trial, the State sought
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reconsi deration by the court of appeals. The court of appeals
denied reconsideration and the State petitioned this court for

review. Significantly, it asked:

Did the court of appeals inpose the wong renedy,
contrary to this Court's decision in [Klessig], when
it ordered this case remanded for a new trial instead
of a retrospective evidentiary hearing after finding
that the circuit court failed to conduct the colloquy
concerning self-representation required by Kl essig?

(Enmphasi s added.) lmani's response to the petition for review
did not challenge that statenment of the issue. Mor eover, when
we granted review, our order did not seek briefing or argunents
relating to any other issues connected with the case.

146 Accordingly, in its opening brief to this court, the
State restated the issue virtually identically to the issue it
presented in its petition for review.* In response, Inani stated
that he agreed "with the State that the issue presented for
review i s whether the court of appeals inposed the wong renedy,

contrary to State v. Klessig, when it ordered the case remanded

for a newtrial."

147 Sinmply put, the parties agreed—as did we, when we
accepted this petition for review—that the issue concerned what
the proper renedy is when a circuit court fails to engage in a
proper Kl essig colloquy. Gven that, the mpjority' s statenent

of the issue is surprising:

* The only difference was that the State, in its opening
brief, described the renmedy as a "retrospective hearing” rather
than as a "retrospective evidentiary hearing” as it did in its
petition for review



No. 2008AP1521-CR npc

The issue in this case is whether the circuit court
commtted reversible error by denying Inmani's notion
to represent hinself after finding that Imani did not
validly waive his right to counsel under two of the
four lines of inquiry prescribed in Kl essig and was
not conpetent to proceed pro se.

Majority op., T2.

48 1In other words, the mpjority ignores the renmedy issue,
and reaches out to create and decide a new issue: VWhet her the
circuit court got it "close enough” in its very limted inquiry.
The parties did not present that issue to us in their briefs or
oral arguments.® Worse, the majority's refornulation effectively
overrules the clear, usef ul bright-line rule in Kl essig
requiring circuit courts to conduct a full and conplete coll oquy
with all defendants seeking to waive assistance of counsel. The
majority states, "Today we uphold Klessig as the controlling
authority for determ ning whether a defendant validly waived the
right to counsel and the preferred nmethod for a circuit court to
engage in such a colloquy." Majority op., 934. How can that
statenent possibly be accurate, given the nmpjority's reasoning
and approach? Unfortunately, the nmgjority's reasoning |leads to
but one concl usion: A circuit court is no longer required to
engage a defendant seeking to proceed pro se in a full and

conpl ete Kl essig col |l oquy.

°® In fact, when asked at oral argunment whether Klessig
should be overruled so as to no longer require a colloquy, the
assi stant attorney general appearing for the State renmarked that
he had not "really delved into it," and was not prepared to
di scuss the question in detail. He also noted that, if this
court were to consider overruling Klessig, the State would want
to weigh in on the issue.
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149 To wunderstand why Klessig's requirenent of a full
colloquy is inportant, a discussion of that case and simlar
cases is necessary and instructive. In Klessig, this court
explained that when a defendant in a crimnal case requests
self-representation, that request inplicates two inportant, yet
conpeting constitutional rights, each guaranteed by Article I,
Section 7 of the Wsconsin Constitution and the Sixth Amendnent
to the United States Constitution: the right to the assistance

of counsel and the right to self-representation. See Kl essi g,

211 Ws. 2d at 201-04.
150 We discussed those conpeting rights in a case that
predated Kl essig, Pi ckens v, St at e, 96 Ws. 2d 549, 292

N. W2d 601 (1980), overruled in part by Kl essig, 211 Ws. 2d at

206. In Pickens, we explained, "So inportant is the right to
attorney representation in a crimnal proceeding that nonwaiver
is presuned and wai ver must be affirmatively shown to be know ng
and voluntary in order for it to be valid." 96 Ws. 2d at 555
(citing Von Moltke v. Gllies, 332 U S. 708, 724 (1948); Keller

v. State, 75 Ws. 2d 502, 508-09, 249 N.W2d 773 (1977)). Yet,
in light of the constitutional right to self-representation,
“"the trial court nust also be cognizant and respectful of the
defendant's right to conduct his own defense w thout the benefit

of an attorney.” Id. at 556 (citing Faretta v. California, 422

US 806 (1975)). Accordingly, the court in Pickens, after
reviewing cases dealing with the waiver of counsel, held that
when a defendant w shes to proceed pro se, the circuit court

must ensure two things: first, that the defendant has
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knowi ngly, intelligently, and voluntarily waived the right to
counsel, and second, that the defendant is conpetent to proceed
pro se. 96 Ws. 2d at 568-69.

51 As to the first part of that inquiry, for waiver to be
valid, the court must be satisfied that the followng four
factors are present: (1) the defendant nade a deliberate choice
to proceed w thout counsel, (2) the defendant is aware of the
di sadvantages and difficulties of self-representation, (3) the
defendant is aware of the seriousness of the charges that he or
she is facing, and (4) the defendant is aware of the genera
range of penalties that could be inposed if he or she is found
guilty. Id. at 563. However, in Pickens we did not require
expressly that a circuit court engage in a colloquy to determ ne
whet her those four factors were present. Rat her, we permtted
the record to "reflect” the four factors and a review ng court
to determne that a waiver was valid or not based on a review of
the record. See id. at 564.

152 In K essig, we upheld Pickens to the extent that a
circuit court nust determne that the four Pickens factors are
present in order to uphold a determnation that there was a
knowi ng, intelligent, and voluntary waiver. However, we
overruled Pickens to the extent that it permtted the colloquy
to be optional. I nstead, as we wote, "[We mandate the use of
a colloquy in every case where a defendant seeks to proceed pro
se to prove knowing and voluntary waiver of the right to
counsel ." Klessig, 211 Ws. 2d at 206.

153 We further explained the benefits of that approach:
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Conducting such an exam nation of the defendant is the
cl earest and nost efficient neans of insuring that the
defendant has wvalidly waived his right to the

assi stance  of counsel , and of preserving and
docunenting that valid waiver for purposes of appea
and postconviction notions. Thus, a properly

conducted colloquy serves the dual pur poses of
ensuring that a defendant is not deprived of his
constitutional rights and of efficiently guardi ng our
scarce judicial resources.

I d. (enphasis added). In other words, requiring a colloquy is
beneficial in several ways.

154 First, it protects a defendant's constitutional right
to the assistance of counsel and the right to self-
representation by ensuring and clarifying the defendant's
understanding of the request to waive his or her right to the
assi stance of counsel. See id. Simlar to other situations
where the circuit court nust conduct a colloquy to ensure a
defendant's knowing, intelligent, and voluntary waiver of a
right,® the purpose of engaging a defendant in a discussion
touching upon the four interrelated Pickens factors enables the
defendant to be aware of his or her rights, to understand the
gravity of the offense, and to recognize the advantages and

di sadvantages of self-representation. The Wsconsin Jury

©cr., e.g., State v. Wed, 2003 W 85, 91140-43, 263
Ws. 2d 434, 666 N W2d 485 (holding that, consistent wth
Anderson and Klessig, a colloquy is required where a defendant
wai ves the right to testify); State v. Anderson, 2002 W 7, 123,
249 Ws. 2d 586, 638 N.W2d 301 (mandating a colloquy where a
def endant seeks waiver of a jury trial because it "is the
cl earest neans of determning that the defendant is know ngly,
intelligently, and voluntarily waiving his right to a jury
trial"); State . Bangert, 131 Ws. 2d 246, 260- 61, 389
N.W2d 12 (1986) (requiring a colloquy "to assist the trial
court in nmaking the constitutionally required determ nation that
a defendant's plea is voluntary").

7
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I nstructi ons—E€ri m nal Speci al Materials 30 supports that
understanding that the colloquy is as nuch for the defendant's
benefit as it is for the benefit of the circuit court. Those
instructions in the special materials provide a detailed series
of suggested inquiries to engage in with the defendant, and then
instruct the circuit court to ask the defendant if, after having
engaged in the full colloquy, he or she continues to seek waiver
of counsel. Ws JIl—Crimnal SM30 at 5. In other words, along
with allowing the circuit court to discern whether the defendant
is making a knowing, intelligent, and voluntary choice, engaging
in the full colloquy allows the defendant to understand the ful
import and ram fications of his or her choi ce.

155 Second, it encourages judicial efficiency in two
primry ways. As an initial matter, it provides a clear
practice for a circuit court to follow when confronted with a
request to waive counsel and proceed pro se. That practice, as

set forth in the Wsconsin Jury Instructions,’ enables circuit

" Based in part on Kl essig, the Wsconsin Jury Instructions—
—&rimnal SM30 set forth the recommended practice. The
i nstructions explain that:

[wW hen a defendant affirmatively w shes to waive
counsel, an inquiry nust be conducted to determ ne
whet her the defendant's waiver is voluntarily and
understandingly nmade. This includes assuring that the
def endant under st ands t he benefits of bei ng
represented by counsel and the disadvantages of
proceedi ng wi t hout counsel.
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courts to give requests to waive counsel the attention warranted
in an efficient, streamnined manner.
156 Additionally, t he full and conpl ete col | oquy

encourages appellate judicial efficiency. See Klessig, 211

Ws. 2d at 206; see also State v. Ernst, 2005 W 107, 950, 283

Ws. 2d 300, 699 N.W2d 92 (Wlcox, J., concurring in part &
di ssenting in part). If the circuit court conducts the full and
conplete colloquy, the circuit court has devel oped the record
easily for an appellate or post-conviction court to review the
circuit court's decision quickly and efficiently. On the other
hand, if the circuit court fails to conduct a full and conplete
colloquy, the case is remanded for a retrospective evidentiary

hearing that develops the record for further review In any

Ws JIl—Crimnal SM30 at 2. The instructions then provide a
suggested inquiry that delves into all four Pickens factors.
|f, after engaging in that colloquy, the defendant changes his
or her mnd and desires representation by counsel, the
instructions indicate that the circuit court should either allow
the defendant to seek private counsel or refer the case to the
public defender's office. Id. at 5. However, if after
receiving the full colloquy, the defendant still w shes to waive
counsel, the instructions pronpt the court to then conduct the
conpetence inquiry. Id.

The instructions go on to explain, consistently wth
Klessig, that a circuit court's decision to deny waiver of
counsel nust be supported by at l|east one of the follow ng
findi ngs:

(1) That the defendant does not understandingly and
voluntarily waive counsel; (2) that the defendant does
not under st and t he di sadvant ages of sel f -
representation; or (3) that the defendant |acks the
m nimal conpetence necessary to try to represent
hi msel f or herself.

Id. at 6.
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event, requiring the full and conplete colloquy at the circuit
court level pronotes efficient reviews at the post-conviction and
appel l ate court |evels.

57 In summary, a full and conplete colloquy serves
mul ti pl e purposes: (1) ensuring that the defendant understands
and validly waives his or her right to counsel, (2) ensuring that
the defendant's right to self-representation is protected, and
(3) encouraging judicial efficiency by giving circuit courts
clear direction and pronoting a well-devel oped record for speedy
appel l ate revi ew,

158 Here, the mjority's view that a partial colloquy
could be sufficient essentially overrules Klessig and fails to
serve the purposes advanced by a full and conplete colloquy. A
circuit court exploring only two of the four Pickens factors
cannot be said to have reached a determ nation that sufficiently
protects a defendant's dual but conflicting constitutional
rights to the assistance of counsel or to self-representation.
Moreover, a partial colloquy may not provide a defendant wth
enough information to nmke a decision that is a know ng,
intelligent, and voluntary one. See Ws JIl—Crimnal SM30 at 5
(instructing the <circuit court to ask a defendant, after
conducting the full colloquy, whether he or she continues to
seek waiver of the right to the assistance of counsel).
Further, a partial colloquy elimnates helpful guidance for
circuit courts from Klessig and the Special Miterials, and is
likely to bog down post-conviction and appellate review of such

cases.

10
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159 Along with the majority's holding, which in effect
overrules Klessig's mandate that the circuit court conduct a
full and conplete colloquy in every case where a defendant seeks
wai ver of the assistance of counsel and self-representation,
several other problens arise fromthe majority's restatenment of
t he issue.

60 First, to sidestep the fact that the circuit court
failed to engage in the full and conplete colloquy as nmandated
by Klessig, the majority appears, at least at times, to shift
the responsibility to the defendant to present evidence
supporting the four Pickens factors as well as showing his
conpetence. See mgjority op., 915 ("If the circuit court finds

that the defendant nmet both of those conditions . . . "); 1923

("[A] reviewing court may conclude that a defendant know ngly,
intelligently, and voluntarily waived the right to counsel only

if the circuit court engaged in, and found that the defendant

met, the four lines of inquiry prescribed in K essig."); 125

("The circuit court found that Imani did not neet the four

conditions required by Klessig in order to validly waive his

right to counsel."); 928 ("The record reflects that Imani did

not nake a deliberate choice to proceed wthout counsel.")

(enphases added).®

8 Moreover, the mmjority does not take issue with the
approach of the circuit court, to the extent that it nmade
several comrents suggesting that, in its view, the burden was
| mani ' s:

THE COURT: What do you want to say to ne to convince
me that you're conpetent to represent yourself?

11
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61 The |l anguage in Klessig is consistent in stating that

it is the circuit court's responsibility to elicit evidence and

determ ne whether that evidence supports the four Pickens

factors. See, e.g., Klessig, 211 Ws. 2d at 206 ("To prove such

a valid waiver of counsel, the circuit court nust conduct a
colloquy designed to ensure that the defendant: (1) nade a
del i berate choice to proceed w thout counsel, (2) was aware of
the difficulties and disadvantages of self-representation, (3)
was aware of the seriousness of the charge or charges against
him and (4) was aware of the general range of penalties that
could have been inposed on him"). | ndeed, the comentary to
the Ws JI-Crimnal SM30 indicates "the trial court
must . . . make the required inquiry and nmake proper findings,"
SM30 at 2, and that "the burden is on the court to make a
record,” id. at 7.

62 In other words, the purpose of the circuit court's

colloquy is to develop a record on which the court bases its

| MANI : Like | say |'ve been working on this for 13
nmont hs, you know, |'m very conpetent.

THE COURT: Those are really kind of irrelevant and
unconvi nci ng.

THE COURT: | don't know that nuch about his
capability, but he has only got a 10th grade
education, he said he reads at a college level, that's
the only information | have on the subject of his
education and background. . . . [I]t hasn't been
presented to ne that he has any experience actually
conducting proceedings |like a crimnal court trial.

(Enmphases added.)

12
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determnation that the defendant's waiver is or is not valid
If there is no such record, the circuit court cannot neke a
determnation as to the validity of the waiver. To the extent
that the majority suggests it is up to the defendant to present
a case for why his or her waiver is valid, it is wong. Her e
the circuit court did not engage in the full and conplete
colloquy required, nor did that <court mnake the required
determi nations supporting its holding that Imani's waiver of
assi stance of counsel was invalid.

163 Second, the nmjority ignores precedent. The United
States Suprene Court has held that denial of self-representation
at trial is a structural error that is not subject to harmn ess-

error anal ysis. McKaskle v. Waggins, 465 U S. 168, 177 n.8

(1984). Many constitutional errors are subject to the harnmn ess-
error rule. However, as we have noted, "certain fundanental
constitutional errors are not anenable to harmess error
anal ysis,"™ but rather require automatic reversal. State v.
Harvey, 2002 W 93, 137, 254 Ws. 2d 442, 647 N.W2d 189. These
"structural” errors are "so intrinsically harnful as to require
automatic reversal (i.e., 'affect substantial rights') wthout
regard to their effect on the outcone.” Id. (quoting Neder wv.

United States, 527 U S 1, 15 (1999)). Errors are structura

when they "contain a 'defect affecting the framework wthin
which the trial proceeds, rather than sinply an error in the
trial process itself.'" Harvey, 254 Ws. 2d 442, 4937 (quoting
Arizona v. Fulmnante, 499 U S. 279, 310 (1991)). As we have

observed, the United States Suprene Court has held that denia

13
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of self-representation at trial is a structural error that is
not subj ect to harnless-error anal ysi s. Har vey, 254
Ws. 2d 442, 37 (citing MKaskle, 465 U S. at 177 n.8).

64 The mmjority correctly acknowl edges that the inproper
denial of a defendant's request for self-representation "is a
structural error subject to automatic reversal."”™ Myjority op.
115. But it then goes on to state that it upholds "Klessig as
the controlling authority for determ ning whether a defendant
validly waived the right to counsel” and that "[t]he use of the
Klessig colloquy is mandated 'in every case where a defendant
seeks to proceed pro se to prove knowi ng and voluntary wai ver of
the right to counsel.'™ Majority op., T34. Readi ng those
statenents together, the majority seens to be saying that the
failure to engage in the mandated colloquy is a structural error
pronpti ng automatic reversal.

65 However, the nmajority then appears to go on to assess
the circuit court's failure to engage in the full and conplete
Klessig colloquy to prove a knowing, intelligent, and voluntary
wai ver of the right to counsel, not as a structural error
requiring reversal or a retrospective evidentiary hearing, but
as a harmess error. It bases that approach on its concl usion

that the circuit court here had garnered enough information on

two of the four points of inquiry to deny Imani's request. See
majority op., 934. Yet it sonmehow maintains that the circuit
court would have been required to engage in the full and

conplete Klessig colloquy only if it had determ ned, based on

that colloquy, that Imani's waiver of the right to counsel was

14
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knowi ng, intelligent, and voluntary. See mamjority op., 134 ("If
the circuit court fails to engage a defendant in the four I|ines
of inquiry as prescribed in Klessig, '"a reviewing court may not
find, based on the record, that there was a valid waiver of
counsel .""). As an initial matter, that result-driven approach
puts the cart before the horse. The full and conplete Klessig
colloquy is designed to allow the court to determ ne whether the
defendant's waiver is knowing, intelligent, and voluntary. By
the majority's circular reasoning, the determ nation of whether
a court is required to engage in the full and conplete coll oquy
is based on the result that the full and conplete colloquy is
designed to reach

166 Moreover, that approach appears to treat the inproper
denial of the right to waiver of assistance of counsel as a
structural error, but the inproper denial of the right to self-
representation as a harmess one. For exanple, by the
majority's reasoning, a defendant challenging a circuit court's
grant of his notion to waive assistance of counsel, where the
circuit court failed to engage him in the full and conplete

Klessig colloquy, would appear to be entitled to automatic

reversal and renmand. In that situation, the court's error
inplicates the defendant's constitutional right to the
assi stance of counsel. However, in a situation such as this

one, where the circuit court fails to engage in the full and
conpl ete colloquy and denies the defendant's notion to waive the
assi stance of counsel, potentially inplicating that defendant's

right to self-representation, by the mgjority's reasoning that

15
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defendant is not automatically entitled to reversal and remand,
or at least to a retrospective evidentiary hearing on renand

Rat her, an appellate court may sinply review the record and
treat the circuit court's error as a harmess error. As
expl ai ned herein, that approach is contrary to the MKaskle
deci sion holding that denial of the right to self-representation
is a structural error not subject to the harmess error
analysis. 465 U S. at 177 n.8.

167 Klessig nakes no such distinction between the two
conpeting constitutional rights, nor am | aware of any other
case that does. Rather, Klessig sets a bright-line rule
requiring a full and conplete colloquy touching upon the four
Pi ckens factors when an accused requests self-representation.
It does not endorse a partial or inconplete colloquy based on
whether the circuit court denies the defendant's request to
waive the assistance of counsel and thus for sel f-
representati on.

168 Moreover, to the extent that this court, rather than
the circuit court at a retrospective evidentiary hearing, can
ook to the record for evidence supporting the circuit court's
determnation that Imani's waiver was invalid, | disagree wth
the majority's conclusions that the record contains evidence
supporting a determnation (1) that Imani's waiver was not
deliberate, (2) that he was not aware of the difficulties and
di sadvantages of self-representation, or (3) that Inmani was

i nconpetent to represent hinself.

16
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169 As an initial matter, the majority seens to give no
weight to Imani's statenments that (1) he had been "working on"
his case for 13 nonths, (2) he was dissatisfied with counsel's
failure to challenge particular evidence or to conplete tasks
that he allegedly told Imani that he would conplete, and (3)
because of those perceived inadequacies, Imani felt that he
could represent hinself better at that point in the proceedings.
Instead, it enphasizes the circuit court's |anguage opining,
wi thout the full and conplete colloquy, that Inmani's decision to

represent hinself was not deliberate because his decision was

“"immature,” "flippant,” and "episodic driven."

170 Wthout the colloquy, as required by Klessig, such
statenents are not sufficient to support the denial of a waiver
of counsel. As the Special Materials state, "Denial of a waiver
of counsel must be supported by one of the follow ng findings:
(1) that the defendant does not understandingly and voluntarily
wai ve counsel; (2) that the defendant does not understand the
di sadvant ages of self-representation; or (3) that the defendant

lacks the mnimal conpetence necessary to try to represent

himself or herself.” Ws JI—&imnal SM30 at 6. Here, even
if Imani's request was "flippant” or "episodic-driven,"” it 1is
not necessarily a non-deliberate choice. Rat her, the | anguage

cited reflects the circuit court's opinion that Inmani was making
a foolish choice by waiving counsel. Many courts, when
confronted with a crimnal defendant's request to waive counsel

m ght believe that that defendant is naking a poor choice.

17
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However, such a belief, by itself, is not sufficient to support
a finding that a defendant's decision is not deliberate.

171 Next, the mpjority concludes that Imani, by his own
adm ssion, did not understand the difficulties and di sadvant ages
of self-representation, based on comments that |nmani nade when
he acknow edged that counsel had assisted himto sone degree and
that he recognized that there were parts of his defense on which
it would be helpful to have counsel. Such statenents could
reasonably be read to support the conclusion that |[|nmani
appreciates the difficulties and disadvantages of sel f -
representati on.

172 Finally, t he majority's concl usi on t hat t he
information presented to the circuit court supports the circuit
court's conclusion that Imani was not conpetent to represent
hinself is inconsistent with Pickens and Faretta and the factors
di scussed in those cases. Al though the mmjority correctly
states the standard of review, as set forth in Pickens, that a
court's determnation that a defendant is or is not conpetent to
represent hinmself "will be upheld unless totally unsupported by
the facts apparent in the record,” 96 Ws. 2d at 569-70, it
ignores the framework within which the circuit court is to apply
those facts in the record. As we stated in Pickens, a court
evaluating a defendant's request to waive counsel nust inquire
into factors including education, English-language fluency,
literacy, "and any physical or psychological disability which
may significantly affect his ability to communicate a possible

defense to the jury.” Id. at 569. W went on to state:

18



No. 2008AP1521-CR npc

However, since Faretta indicates that persons of
average ability and intelligence are entitled to
represent thenselves, a tinely and proper request
should be denied only where a specific problem or
disability can be identified which may prevent a
nmeani ngful defense from being offered, should one
exi st.

I d. (enphasis added).

173 Here, there was no specific determnation by the
circuit court that Imani had a disability or problem that would
prevent him from presenting a neaningful defense, nor is there
evidence in the record that could support such a determ nation
Accordingly, the nmgjority's conclusion is at odds wth the
factors discussed in Pickens, which the circuit court should

consider in order to determne whether [the defendant]
possesses the mninmal conpetence necessary to conduct his own
def ense. " 96 Ws. 2d at 569. The mgjority invokes the
followng facts as support for its conclusion that Inmani is not
conpetent to represent hinself: he has a tenth-grade education

he reads at a college level, he has comand of witten and
spoken Engli sh, and he has participated in five other
proceedi ngs as a defendant. Agai n, we enphasized in Pickens
t hat persons of average intelligence and ability are entitled to
represent thenselves. Here, Imani's education, reading |evel,
fluency, and courtroom experience’ seemto offer support for the

conclusion that he is conpetent to represent hinself rather than

support for the mgjority's view that he is not conpetent.

°In fact, lmani's participation in five trials my
constitute nore trial exposure and experience than rmany
practicing lawers could claim especially those |lawers who do
not regularly appear in court.
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| ndeed, the majority appears to be basing its decision on an
anor phous standard of conpetence. |f tenth-grade schooling is
not sufficient, what is? How is a college reading |Ievel
evi dence of inconpetence? How many trials nust a defendant have
participated in to be conpetent to represent hinself? If a
conpetent defendant nust have represented hinself in previous
proceedi ngs, how can he or she ever first represent hinmself pro
se?

174 Moreover, the circuit court did not make a
determ nation as to Rashaad I mani's conpetence. The mpjority's
determ nation that the circuit court had made such a
determ nati on based on the above facts is speculative at best,
especially considering that early in these proceedings, the
circuit court evaluated Raziga Imani, Rashaad Imani's co-
defendant, for Raziga Imani's conpetence to proceed pro se.
Interestingly, after conducting the full Klessig colloquy and
conpetence inquiry with Raziga Imani, the sane circuit court
found that he was conpetent to proceed pro se based on
credentials simlar to those of Rashaad Imani, the defendant in
the case before us: (1) Raziga Imni has a high-schoo
education, (2) he went to technical college for two senesters,
(3) he was literate and spoke English, and (4) he had been
involved in three non-trial court proceedings while being
represented by attorneys.

175 Sinply put, the circuit court here did not engage in
the full and conplete colloquy nandated by Kl essig. The record

does not support the circuit court's denial of Imani's request
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to wai ve counsel and to represent hinself. Because of that, the
circuit court commtted structural error, which requires
rever sal

176 Because | believe that the court of appeals erred when
it determined that the proper renedy for a defective Klessig
colloquy is a new trial, | concur with the ngjority's holding to
the extent that it reverses the court of appeals' renmand for a
new trial. However, | strongly disagree with the majority's
failure to order a remand for a retrospective evidentiary
heari ng. Instead, | would reverse the court of appeals, and
remand to the <circuit court for the required retrospective
evidentiary hearing in accord with Kl essig.?*®

177 For the reasons set forth, | respectfully concur in
part and dissent in part.

178 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSQN, C.J. and Justice ANN WALSH BRADLEY join this

concurrence/ di ssent.

0 1'n concurrence to the majority opinion in Kl essig, Chief
Justice Abrahanson raised concerns about the difficulties
involved with a retrospective determ nation of conpetency. See
Klessig, 211 Ws. 2d at 222 (Abrahanson, C J., concurring).
Regardl ess of those concerns, however, | recognize, as do Chief
Justice Abrahanson and Justice Bradley, that in this case we are
bound by the Klessig precedent and the principle of stare
deci si s.
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