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Plaintiff-Appellant-Petitioner,
v JUL 8, 2011
David D. Funk’ Acti'r?é élogpkvgfe' léﬁ:)reme
Court

Def endant - Respondent .

Revi ew of an order of the Court of Appeals. Reversed.

11 PATI ENCE DRAKE ROGGENSACK, J. W review an order of
the court of appeals! affirmng the circuit court's? order
vacating a jury verdict finding David Funk (Funk) guilty of two
counts of sexual assault of a child and granting him a new
trial. The circuit court ordered a new trial based on its post-
trial discovery that a juror, Tanya G, had not reveal ed during

voir dire that she had been a victim of two prior incidents of

! State v. Funk, No. 2008AP2765-CR, unpublished order (Ws.
Ct. App. Apr. 28, 2010).

2 The Honorable John P. Roener, Jr. of Juneau County
presi ded.
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sexual assault and its findings that these experiences nade her
bi ased agai nst Funk. The issue presented in this case is
whet her Tanya G was bi ased agai nst Funk, thereby depriving Funk
of his constitutional right to an inpartial jury. This issue
requires us to address three sub-issues: (1) whether Tanya G
failed to respond to a material question during voir dire, (2)
whether the circuit court's finding that Tanya G was
subj ectively biased against Funk was clearly erroneous, and (3)
whether, as a matter of |law, a reasonable judge could have
concluded that a reasonable person in Tanya G's position could
not be inpartial, and therefore, Tanya G was objectively biased
agai nst Funk.

12 W conclude that Tanya G failed to respond to a
material question during voir dire when Funk's attorney asked if
anyone on the jury panel had previously testified in a crimna
case. We also conclude that the circuit court's finding that
Tanya G was subjectively biased against Funk is unsupported by
facts of record and is clearly erroneous. Finally, we conclude
that the facts necessary to ground a circuit court's reasonable
| egal conclusion that a reasonable person in Tanya G's position
could not be inpartial were not developed in this case, and
therefore the circuit court's conclusion that Tanya G was
objectively biased was erroneous. Accordingly, we reverse the
court of appeals order and reinstate the guilty verdict and

j udgnent of conviction.
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| . BACKGROUND

13 Funk was charged with two counts of sexual assault of
a child wunder 13 vyears of age, contrary to Ws. Stat.
§ 948.02(1) (2005-06).° The charges were based on two encounters
with CMF., who at the time was ten vyears of age.
Specifically, Funk was alleged to have perforned oral sex on
CMF. and also to have anally penetrated the young girl. The
all eged incidents occurred at CMF.'s hone when her nother was
at  work. At the time, Funk was the boyfriend of CMF.'s
not her.

14 In late April of 2008, Funk was tried to a jury for
the assaults of C MF. Rel evant to the issue in this case is
what occurred during voir dire. First, toward the beginning of
voir dire, the court highlighted the nature of the case and
noted that the jurors would be asked whether they, thenselves,
or soneone they knew, had ever been a victim of sexual assault.
The court enphasized that the jurors could discuss any sensitive

i ssues i n chanbers:

3 Wsconsin Stat. § 948.02(1) (2005-06) provides:

Sexual assault of a child. (1) First Degree
Sexual Assault. Whoever has sexual contact or sexua
intercourse wwth a person who has not attained the age
of 13 years is guilty of one of the foll ow ng:

(b) If the sexual contact or sexual intercourse
did not result in great bodily harm to the person, a
Cl ass B fel ony.
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Now, one of the questions is going to be, |
believe is, have anyone of you been a victim of sexual
assault, or a brother or sister who's been sexually
assaul ted; possibly a nei ghbor of sexual assault?

Wth respect to that question, to be quite frank
wth you, if sonebody asked ne, have you ever been a
victim of sexual assault, | wouldn't answer it, but
you are under oath; nmaybe it's a brother or a sister,
maybe it's a nei ghbor, or maybe it's yourself.

W could go into chanbers, if you wish to; we
certainly don't have to. You need to be honest. You
need to answer the question, and what we will do is to
avoi d any enbarrassnment, we can go i nto chanbers.

Despite the court's proclamation that these questions would be
asked, neither the court nor the attorneys asked whether any
juror had been a victim of sexual assault or whether any juror
knew soneone who had been a victimof sexual assault.

15 O her questions asked by the parties, however, did
lead to the disclosure by sonme jurors that they personally, or
soneone they knew, had been a victim of sexual assault. For
exanple, the State asked: "Have you, or any of your famly
menbers, or close friends ever been accused of a crine by |aw
enforcement?" In response to this question, Juror E.* disclosed
that he had a friend who had been accused of a crinme in a
"situation like this." The State asked to question Juror E. in
chanbers. In chanbers, Juror E. disclosed that a close friend
of his had recently been caught trying to entice underage girls
into having sexual relations, but assured the court he could
still be fair and inpartial to Funk. The court did not excuse

Juror E.

“ W use initials to protect the identities of the jurors.

4
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16 The State also asked: "Now, this case, as Judge
Roener noted, involves allegations of sexual assault of a child.
Based upon those allegations, those charges, does anyone here
believe they wuld have a difficult tinme being fair and
inpartial both to the State and to the Defendant?" |In response
to this question, two jurors asked to speak privately in
chanbers. Juror G disclosed in chanbers that when she was nine
or ten, she was sexually nolested by a famly nenber. She
stated that it would be very difficult for her to put this
experience aside if she were picked to sit on the jury. The
court excused Juror G The other juror, Juror J., disclosed
that her granddaughter had been sexually assaulted and that
there was currently a trial going on in Florida related to the
assaul t. She said she did not know if she could be fair and
inpartial to Funk. The court excused Juror J.

17 The court replaced the two excused jurors.® The State
asked the two new jurors if they would have answered any of the
previous questions affirmatively. Both jurors responded by
requesting to go into chanbers. O the two new jurors, one
di scl osed that he had heard about the case. The court did not

excuse the juror based on this information. The other new

® The replacenent jurors had been in the room during the
previ ous questioning, but were not actively answering the
guesti ons.
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juror, Juror D.,° disclosed that her ex-husband was raped when he
was 14. She stated that she would rather not sit on the jury.
Consequently, Juror D. was excused from service.

18 Juror S. replaced Juror D Juror S. was simlarly
guesti oned about whether he would have answered affirmatively to
any of the previous questions. Juror S. asserted that he would
have, but that he did not need to go into chanbers to discuss
the answer privately. He then stated, in open court, "It has to
do with knowi ng soneone about a sexual assault case. My uncle
went to prison for it, and I don't think I could be fair to the
party." The court excused Juror S.

19 In addition to the above questions asked by the State,
the panel was asked several other tinmes if any juror believed he
or she could not be fair to Funk or the State.’ These questions

did not lead to any further assertions of partiality.

® There appears to be an error in the voir dire transcript
because the transcript reflects the juror we now refer to as
Juror D. as being Juror G However, Juror G had al ready been
excused at the tinme that the questioning of Juror D. took place.

" Toward the end of its voir dire questioning, the State
asked: “"[1]s there anything that, while you are sitting there,
you were saying, 'l wish he'd ask this." And | didn't, but you
just wanted to tell ne sonmething about your service as a juror
in this trial? Anything at all?" The State closed its voir
dire questioning by asking, "Ladies and gentlenen, is there
anything that would make it difficult for you to serve as fair
and inpartial jurors?”
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110 O particular inmportance, Funk's attorney asked if any
juror had ever testified as a witness before: "Anyone ever go
to court to testify in a crimnal case as a witness? Anyone
ever go to court to testify in a civil case as a wtness?"
While nunerous jurors answered "yes" to this question and
explained the circunstances under which they had testified,
Tanya G did not respond. The State also asked if anyone had
ever had contact with the Juneau County District Attorney's
Ofice. Several jurors responded in the affirmative to this
guesti on. Simlarly, Tanya G remained silent when this
guestion was asked. A review of the voir dire transcript shows
that Tanya G did not respond individually® to any question posed
during voir dire.

11 Tanya G was selected to sit on the jury. During the
two-day trial, CMF. testified about the assaults. Mor eover
both NNMF., Funk's 13-year-old daughter, and AMF., Funk's 14-

year-old daughter, testified, corroborating nmnuch of CMF.'s

In addition, defense counsel concluded his voir dire by

asking, "lIs there anything about this case, sexual intercourse
of a child, two counts, anything about questions that Judge
Roenmer has asked you, [the State] has asked you, or | have asked

you, that make you think you can't sit on this jury? No hands,
so then, everyone thinks they can sit on this case and hear what
comes from this witness stand, and what Judge Roener instructs
you as far as the law is concerned and base your decision in
this case solely on what happens in this courtroom Agr eed?
Thank you."

8 There were several questions posed to the entire panel
that produced a collective response. Assunedly, Tanya G
responded to these questions.
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story.® The jury convicted Funk of both counts of sexual assault
of a child under 13 years of age.

112 Sonmetime after the trial, Funk |earned that Tanya G
had been a victim of sexual assault. Consequently, several days
before his scheduled sentencing, Funk noved to vacate the
judgnment of conviction and for a new trial on the grounds that
Tanya G was biased against him and therefore, he had been
deprived of his constitutional right to an inpartial jury.
According to Funk's notion, Tanya G was the victimin an 18-
count sexual assault case that occurred in 1998.

13 The 1998 sexual assaults occurred when Tanya G was
ten years old and involved Tanya G's school -bus driver touching
her private areas when she would get on and off the bus. The
abuse happened on nunerous occasions and Tanya G 's two younger
sisters were also victins. Tanya G reported the abuse to the
authorities and was questioned by a Juneau County detective
about the assaults.

114 Subsequent to Funk's notion to vacate the judgnent, it
was also learned that Tanya G had been the victim of a sexual
assault that occurred in January of 2005. According to the
crimnal conplaint issued for the 2005 incident, Tanya G was at
a party when the perpetrator, Julian C., locked Tanya G in a

bedroom and forced her to have sexual intercourse with him

°® NMF. testified that she saw her father's penis in
CMF.'s nmuth, and A MF. testified that she saw C MF.
standing, with her pants down, in front of Funk's chair on the
day of the assaults.
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Tanya G testified during the prelimnary hearing in the case
agai nst Julian C. Follow ng the prelimnary hearing, Julian C
pl ed no contest and was sentenced. Tanya G was 17 years old at
the time of the assault by Julian C

15 In response to this newy discovered information about
Tanya G, the circuit court held a post-conviction evidentiary
hearing at which Tanya G testified. At the hearing, Tanya G
confirmed that her elenentary-school bus driver had sexually
nol ested her. She explained that the abuse started when she was
in kindergarten and that it occurred "every day" she rode the
bus from kindergarten through third grade. Moreover, Tanya G
testified that she wtnessed the bus driver abuse her two
younger sisters. Tanya G reported the abuse to the
authorities, but the record does not reflect that she testified
in any proceeding related to the abuse. Tanya G also confirned
at the post-conviction hearing that she had been raped by Julian
C. when she was 17 years ol d.

16 The circuit court questioned Tanya G about whether

the all egations agai nst Funk made her unconfortabl e:

[ The Court]: Now, the question | have for you is,
when you heard what the allegations were involving M.
Funk, did you feel wunconfortable at that point in
tinme?

[ Tanya G ]: No.

[ The Court]: You didn't feel unconfortabl e
what soever ?

[ Tanya G ]: No.
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The court then asked Tanya G why she did not disclose each
specific incident of sexual assault. Wth regard to the sexua
assault by the bus driver, Tanya G responded that she did not
think she was allowed to talk about it because, under the
settlenment agreenent in the case, her |awer had told her that
if she talked about it, she would be fined $5,000.% Her
explanation for why she did not disclose that her sisters had
been victins of sexual abuse was: "I understand that | should
have said sonething, but since ny sisters have nothing else on
their records indicating sexual assault, | wasn't allowed to put
themin jeopardy.”

17 Wth regard to the assault by Julian C., Tanya G

stated that she did not disclose the incident to the court

"[b]ecause it's ny past. | don't go fromday to day saying that
this guy raped nme, he did this. It's not the way | live ny
life. | put it in the back of ny head, and | don't reveal it

ever again."

118 At the post-conviction hearing, Tanya G consistently
denied that the nature of the allegations against Funk caused
her to recall her past experiences wth sexual assault during

Funk's trial, or that she had prejudged Funk in any way.!! She

10 The requirement that Tanya G not disclose the assaults
is seemngly part of a March 2008 settlenent agreenment in a
civil case related to the sexual assaults by the bus driver.
The suit was brought by Tanya G and her parents against the
school district.

1 For exanple, one line of questioning went as follows:

10
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[ The Court]: At [the point you heard the details of
the allegations against Funk], did you have an
occasion to think about what had happened to you then?

[ Tanya G ]: No

[ The Court]: So, when you were dealing with those
i ncidences that related to M. Funk, you did not think
about the tinme that you and your sisters were sexually
assaul t ed?

[ Tanya G ]: No.

[ The Court]: Nor did you think about the tine
involving [Julian C]7?

[ Tanya G ]: No.

[ The Court]: Wth regard to the sexual assaults, did
you harbor any hard feelings to M. Funk since you, in
t he past, had been a victimof sexual assault?

[ Tanya G ]: No.

[ The Court]: Wth respect to the evidence, did you
feel unconfortable hearing evidence involving the
sexual assault of a child involving M. Funk?

[ Tanya G ]: No.

[ The Court]: What you are indicating is that after
hearing the <case of that trial, that you didn't
rum nate or think about your occasions whatsoever that
you were assaul ted?

[ Tanya G ]: No.

[ The Court]: Wth respect to the deliberations, as |
understand your testinony, while you were deliberating
in terns of your past regarding [the sexual assaults
to which you were a victin], they did not come up in
your m nd what soever?

[ Tanya G ]: No.

11
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al so noted that she did not discuss that she had been a victim
of sexual assault with any other jurors. Tanya G was never
asked why she did not respond to the question about whether any

juror had been a witness in a crimnal case.

119 The circuit court expressed its difficulty in
understanding Tanya G's answers. The court said, "it's not so
much that |1'm not taking you at face value, but | just have a

hard time understanding, but it seens to ne that the incidences
that involved you would probably be sone of the npbst devastating
of a person's life."

120 Followi ng the post-conviction hearing and a review of
the voir dire transcript, the circuit court determned that at
no tinme during voir dire was the question asked: "' Have you
been a victimof a sexual assault,' or, 'Have you or your famly
been victins of sexual assault? " However, the court concl uded
that Tanya G did not respond to a material question when Funk's
attorney asked whether anyone had testified as a witness in a
crimnal case. This, the court concluded, was an incorrect
answer given that Tanya G had testified at Julian C's
prelimnary hearing.

21 The <court then concluded that Tanya G was both
subj ectively and objectively biased. Wth respect to subjective

bi as, the court opined:

| have a very difficult tinme when an individual takes
the voir dire oath, and I am not going to recite it,
but swears to tell the truth, the whole truth to
questions asked of you to a very solemn occasion,
there's a black-robed man up here, and she did not
answer affirmatively to the question of whether she

12
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was a victim of assault, or nore specifically, as |'ve

previously found, that she could not recall these
i nci dences.

Now, I'm not <calling Tanya [G] a Iliar. I
believe all of wus view things through [] a certain
prism but | have a very exceedingly, exceptionally

difficult time finding subjectively that this wonman
who, as a young child, and who has as a young woman,
been sexually assaulted, and hearing the testinony of

three children, who, as one who was sexually
assaul t ed, she di dn't put t hat asi de. So,
subj ectively, | do find there is bias.

22 Wth respect to objective bias, the court noted that

sinply because Tanya G was a victim of sexual assault, she was

not precluded from sitting on the jury. Rat her, the court
considered whether "a reasonable ©person in [Tanya G's]
position, <could they be inpartial, objectively?" In its

anal ysis, the court conpared the sexual assaults inflicted upon
Tanya G with the sexual assaults at issue in Funk's case. The
court noted that Tanya G was assaulted by her bus driver at
approximately the same age as C. MF., wen Funk's alleged
assaul ts occurred. The court also pointed out that Tanya G's
sisters were sexually assaulted at the same young age, and noted
that in Funk's case, both of Funk's daughters, who referred to
CMF. as their "sister,"” had testified.

23 In addition, the court noted that Tanya G was

sexually assaulted again when she was 17. The court then
concluded, "I believe that objectively when | |ook at the case
that was tried, | look at this juror's past, objectively I find
that the juror could not be fair and inpartial.”™ As a result of

13
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the circuit court's conclusion that Tanya G was biased agai nst
Funk, the court vacated Funk's guilty verdict and judgnent of
conviction and ordered a new trial.

24 The State appeal ed. The court of appeals affirmed in
an unpublished order. State v. Funk, No. 2008AP2765-CR,

unpubl i shed order (Ws. C. App. Apr. 28, 2010). On appeal, the
State argued that the circuit court inproperly found that Tanya
G failed to answer a material question because Funk's notion
focused on whether Tanya G failed to answer whether she had
been a victim of sexual assault, when no such question was asked
of the jury panel. Id. at 6. The court of appeals rejected
this argunent, relying on Tanya G's failure to answer severa
questions correctly, "including whether she had any past
contacts with the district attorney's office and any prior
involvenent in a civil <case, as well as whether she had
testified in a crimnal case." |d. at 7.

25 Mwving to subjective bias, the court of appeals
rejected the State's argunent that the <circuit court was
actually applying an objective test. Id. at 8. I nstead, it
concluded that "[l]ooking at all of +the court's coments
together, we are persuaded that the court was in fact rejecting
Tanya G 's testinony that she did not recall or think about any
of her own past experiences of sexual assault or involvenent in
the court cases stemming fromthem" Id. In other words, Tanya
G "was sinmply not credible.” [Id. at 9.

26 The court of appeals did not address objective bias,
noting that its affirmation of the circuit court's findings that

14
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Tanya G incorrectly answered a material question and that she
was subjectively biased was sufficient to support the circuit
court's exercise of discretion. |d. at 9-10.

27 Judge Lundsten filed a dissenting opinion in which he
concluded that the «circuit court "m sapprehended what 1is
required for findings of subjective bias and objective bias.”
Id. at 10. Nanmel y, when analyzing subjective bias, Judge
Lundsten concluded that the circuit court disregarded Tanya G's
explanations and answers and instead substituted its own
judgnent as to how a person in Tanya G's position should have
felt. 1d. at 10-11. In his brief discussion of objective bias,
Judge Lundsten declared that "[i]t is sufficient to say that |
conclude that the pertinent voir dire questions were so
inartfully posed that Tanya G 's non-answers cannot reasonably
be used to support a finding of objective bias." 1d. at 11.

128 We granted review and now reverse the court of
appeal s.

1. DI SCUSSI ON
A.  Standard of Review

129 Wt address whether juror Tanya G was biased against
Funk thereby depriving him of his constitutional right to an
inpartial jury. In so doing, we determ ne whether Tanya G was

subj ectively or objectively biased against Funk. See State v.

Faucher, 227 Ws. 2d 700, 716, 596 N.W2d 770 (1999); State V.
Wss, 124 Ws. 2d 681, 726, 370 N.W2d 745 (1985), overruled on

other grounds by State v. Poellinger, 153 Ws. 2d 493, 451

N.W2d 752 (1990). \Wether a juror was asked certain questions
15
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and incorrectly or inconpletely responded to those questions is
an issue of fact that we will not reverse unless it is clearly

er r oneous. State ex rel. Pharmv. Bartow, 2007 W 13, 912, 298

Ws. 2d 702, 727 NW2d 1; see also State v. Casey, 166 Ws. 2d

341, 348, 479 N.W2d 251 (C. App. 1991). However, whether the
guestion at issue is "material" is a question of |aw that we
review i ndependently. See Pharm 298 Ws. 2d 702, {12.

130 "[We will uphold the circuit court's factual finding
that a prospective juror is or is not subjectively biased unless
it is clearly erroneous."” Faucher, 227 Ws. 2d at 718.
bj ective bias, on the other hand, is a mxed question of fact
and | aw. Id. at 720. "[A] circuit court's findings regarding

the facts and circunstances surrounding voir dire and the case

wi |l be upheld unless they are clearly erroneous. \Whether those
facts fulfill the legal standard of objective bias is a question
of law" | d. Al though we do not defer to a circuit court's

decision on a question of law, where the factual and I egal
determ nations are intertwined as they are in determning
objective bias, we give weight to the circuit court's |egal
conclusion. W have said that we will reverse a circuit court's
determ nation in regard to objective bias "only if as a matter
of law a reasonable judge could not have reached such a

conclusion." 1d. at 720-21.

16
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B. Principles for Assessing Juror Bias

31 The Sixth Amendment of the United States Constitution®?
and Article |, Section 7 of the Wsconsin Constitution®?
guarantee crimnal defendants the right to an inpartial jury.
Mor eover, principles of due process under which a defendant is
to be judged solely on evidence adduced at trial also protect a
crimnal defendant's right to an inpartial jury. State v.
Ki er nan, 227 Ws. 2d 736, 750, 5906 N.W2d 760 (1999).

"Prospective jurors are presuned inpartial.” State v. Louis,

156 Ws. 2d 470, 478, 457 N W2d 484 (1990). The party
challenging a juror's inpartiality bears the burden of rebutting
this presunption and proving bias. I1d.

132 When we are asked to assess juror bias, we enploy a
two-step test developed in Wyss. Under that test, in order to

be granted a new trial, a litigant must prove:

(1) that the juror incorrectly or inconpletely
responded to a material question on voir dire; and if
so, (2) that it is nore probable than not that under
the facts and circunstances surrounding the particul ar
case, the juror was biased against the noving party.

Wss, 124 Ws. 2d at 726.

12 The Sixth Amendment of the United States Constitution
provi des: “In all crimnal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an inpartial
jury of the State and district wherein the crinme shall have been
commtted . "

3 Article 1, Section 7 of the Wsconsin Constitution
provides: "In all crimnal prosecutions the accused shall enjoy
the right . . . to a speedy public trial by an inpartial jury of
the county or district wherein the offense shall have been
committed . "

17
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33 Under the first step of the Wss test when, as is the
case here, there is no factual dispute about what was asked and
answered during voir dire,! the issue we address is whether the
question incorrectly or inconpletely answered is naterial. e
have not previously had the opportunity to fully articul ate what
constitutes a material question. However, our rationale in Wss
for rejecting the two-step test set forth by the Suprenme Court

in MDonough Power Equipnent, Inc. v. Geenwod, 464 U.S. 548

(1984), provides insight into what constitutes a material
guesti on.

134 Pursuant to the MDonough test, the challenging party
has to "'first denonstrate that a juror failed to answer
honestly a material question on voir dire, and then further show
that a correct response would have provided a valid basis for a
chal l enge for cause.'" Wss, 124 Ws. 2d at 721 (quoting
McDonough, 464 U.S. at 556). W rejected this approach in Wss
because we believed it to be too limted. 1d. at 727-28. W
expl ained that wunder the MDonough test, circunmstances could
arise where a juror's honest response to a question he or she
incorrectly or inconpletely responded to during voir dire may
not, in and of itself, be enough to provide a valid basis to
chal l enge the juror for cause. Nonetheless, if the question had

been answered correctly at voir dire, it may have led to further

4 As discussed above, Tanya G remained silent when the
panel was asked if anyone had ever testified as a witness in a
crimnal matter, although she had testified at the prelimnary
hearing in the case against Julian C

18
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questioning that would have provided a valid basis to challenge
for cause. In other words, as we opined, "a narrow readi ng of
McDonough fails to take into account the very real possibility

that a correct and/or conplete answer, although not providing a

basis for challenge itself, my well provide the basis for
further questions and responses that do uncover bias." |d. at
729.1°

15 W provided a useful exanple to illustrate our concern

wi th MDonough Power Equipnent, Inc. v. Geenwod, 464 U S. 548
(1984):

Take for exanple a personal injury case where al
prospective jurors are asked if they have any
chi | dren. A juror who has a child fails to respond,

but not only does she have a child, but her child had
recently been badly injured in an autonobile accident.
If a litigant sought to have a new trial ordered once
having learned of the juror's incorrect answer, that
[itigant would not prevail if the I|anguage of the
McDonough opinion was applied narrowy. A correct
answer on voir dire wuld have been that the
prospective juror did have a child. However, applying
t he McDonough |anguage literally, this correct answer
woul d not prove to be sufficient to provide a basis to

strike this juror for cause. The correct answer
("yes, | have a child"') would not in and of itself
provide a basis for a challenge for cause. However,

if further inquiry were allowed, it would reveal that
not only did she have a child, but that that child had
been seriously injured in an autonobile accident and,
possibly that she harbored antagonistic feelings
against drivers of autonobiles who caused accidents
and insurance conpanies that contested benefits. A
conplete inquiry wuld have revealed that t he
prospective juror was sufficiently biased to provide a
valid basis for a challenge for cause.

State v. Wss, 124 Ws. 2d 681, 728-29, 370 N W2d 745
(1985), overruled on other grounds by State v. Poellinger,
153 Ws. 2d 493, 451 Nw2d 752 (1990).

19



No. 2008AP2765- CR

135 Wile this discussion in Wss was used as support for
our rejection of the second step of the MDonough test, it also
is telling about what constitutes a material question under the
W sconsin juror bias test. Qur discussion denonstrates that it
is inportant to consider followup questions that would Ilikely
have been asked had the juror answered the asked question
correctly. Consequently, material questions are not only those
questions to which the direct or imediate answer reveals a
juror's bias. Rather, if the defendant proves that the question
and its correct answer would have incited further inquiry,
inquiry that would |ikely have uncovered bias, we consider the
initial question to be material. Stated another way, if the
question the juror inconpletely and/or incorrectly answered is
of consequence to the determ nation of bias, it is material.

136 In Faucher, we engaged in a thorough analysis of the
three types of juror bias: statutory bias, subjective bias, and

objective bias.' Faucher, 227 Ws. 2d at 717-109. The only

8 prior to this court's discussion of juror bias in State
v. Faucher, 227 Ws. 2d 700, 596 N.w2d 770 (1999), Wsconsin
jurisprudence used inconsistent terns to describe statutory,
subj ecti ve, and objective juror bi as. Id. at 706.
Speci fically, prior to Faucher, W sconsin j uror bi as
jurisprudence used the terns "inplied," "actual,” and "inferred"
bi as. Id. Wiile we cautioned in Faucher when we adopted the
terms "statutory," "subjective,” and "objective" to describe
juror bias that they "do not neatly correspond to the terns
"inmplied," "actual,' and 'inferred" as we have used those terns
in our prior <cases,” we noted that "for the purposes of
providing the circuit courts and practitioners w th guidance, we
do acknow edge that subjective bias is nost closely akin to what
we had called actual bias, and that objective bias in sone ways
contenplates both our use of the terns inplied and inferred
bias." |d. at 716.
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issues presented in this case are whether Tanya G was
subj ectively or objectively biased.?’

137 The inquiry into whether a juror is subjectively
bi ased is focused on the specific juror's state of mnd. [d. at
718. Jurors are subjectively biased when they have "expressed
or formed any opinion" about the case prior to hearing the
evidence. 1d. at 717. A juror may reveal his or her subjective
bias either through words, nanely his or her explicit assertion
of bias or partiality, t hrough deneanor, or through a

conbi nati on of the two. Id.; see also State v. Lindell, 2001 W

108, 136, 245 Ws. 2d 689, 629 N.wW2d 223. "Wile there may be
the occasion when a prospective juror explicitly admts to a
prejudice, or explicitly admts to an inability to set aside a
prejudice, nost frequently the prospective juror's subjective
bias wll [] be revealed [only] through his or her deneanor."
Faucher, 227 Ws. 2d at 718. Wen subjective bias is evidenced
by a juror's deneanor, the circuit court's assessnent will often
rest on its analysis of the juror's honesty and credibility.
Id.

138 bjective bias, on the other hand, shifts the inquiry
from the specific juror's state of mnd to an inquiry into

"whether [a] reasonable person in the individual prospective

" A juror is statutorily biased regardliess of his ability

to remain inpartial, if he is related by "blood, marriage or
adoption to any party or to any attorney appearing in the case,
or has any financial interest in the case." Ws. Stat.

§ 805.08(1) (2009-10); see also Faucher, 227 Ws. 2d at 715
(citing 8 805.08(1) (1995-96)).

21



No. 2008AP2765- CR

juror's position could be inpartial.” 1d. The focus is on the
facts and circunstances surrounding the voir dire and trial, and
whet her given those facts and circunstances, a reasonable person
in the juror's position would be biased. [d. at 718-109.

139 In cases involving a juror who was not forthcom ng
during voir dire and subsequently sat on the jury, a circuit
court is to consider the follow ng three, non-exclusive, factors

to determ ne objective bias:

(1) did the question asked sufficiently inquire
into the subject matter to be disclosed by the juror;

(2) were the responses of other jurors to the
sane question sufficient to put a reasonable person on
notice that an answer was required;

(3) did the juror beconme aware of his or her
false or msleading answers at anytime during the
trial and fail to notify the trial court?

ld. at 727 (quoting Wss, 124 Ws. 2d at 731).'® W exanine

t hese questions because a juror's responses under the facts and

18 Justice Bradley's dissent mistakenly infers that Faucher

overruled Wss, thereby discarding this analysis. Justice
Bradley's dissent, 9186. Justice Bradley's dissent msreads
Faucher . Wiile, as discussed above, see supra note 16, we

adopted new terns to discuss the three types of juror bias in
Faucher, we explicitly stated that in adopting these new terns,
we were not changing the existing juror bias jurisprudence.
Faucher, 227 Ws. 2d at 706 ("Qur adoption of these new terns
does not, however, change our existing jurisprudence.")
(enmphasi s added).
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In an attenpt to argue that the jurisprudence was changed
despite our proclamation in Faucher that we were not changing
the existing jurisprudence, the dissent cites to case |aw
descri bi ng t he state of j uror bi as | aw  pre-Faucher.
Specifically, the dissent takes |anguage from State v. Gswald
232 Ws. 2d 103, 606 N.wW2d 238 (Ct. App. 1999) and State v.
Wlfe, 2001 W App 136, 246 Ws. 2d 233, 631 N W2d 240.

Justice Bradley's dissent, 993. The |anguage cited by the
di ssent, however, refers to the term nology used pre-Faucher and
its confusing and inconsistent application. It does not refer
to the Wss test for objective bias.

For exanple, in full, the sentence the dissent cites from
Gswal d reads: "In [Faucher and other cases published at the

sane tinme], the court clarified the previously turbid state of
juror bias jurisprudence in Wsconsin, adopting the terns
"statutory,' 'subjective' and 'objective' bias to replace the
m sused 'inplied,” '"actual' and ‘'inferred" bias term nology."
OGswal d, 232 Ws. 2d at 110. Li kewi se, when referring to the
"murky waters" of pre-Faucher juror bias jurisprudence, the
Wl fe court was referring to the "msused 'inplied,' 'actual'’
and 'inferred" termnology.” Wlfe, 246 Ws. 2d 233, 119. What
is nore, the "new approach" that Professors Blinka and Hanmer
described in their 1999 article was the new term nol ogy adopted
by the Faucher court. Daniel D. Blinka & Thomas J. Hammer,
W sconsin Lawer, Sept. 1999, at 30, 40. As discussed above, we
are in conplete agreenent with the dissent that Faucher changed
juror bias term nol ogy. The dissent errs, however, in
attenpting to expand these changes, and reading themto overrule
the test set forth in Wss.

Moreover, as support for its proposition that Faucher
di scarded the Wss test, the dissent points out that Faucher
"did not apply the three-part test at all."” Justice Bradley's
di ssent, 1986. While this assertion nmay be true, Faucher nakes
clear that the Wss analysis is to be enployed in "lack of juror
candor cases," such as the case before us. Faucher, 227 Ws. 2d

at 726- 28. Faucher was not a "lack of juror candor" case.
Faucher concerned a juror who knew a witness and said that he
believed that the wtness was a "'person of integrity' who
"wouldn't lie."" Id. at 705. Faucher noved to strike the
prospective juror for cause and his notion was denied. Id.
Therefore, there was no reason to enploy the Wss analysis in
Faucher . Additionally, neither Oswald nor Wlfe are "lack of

juror candor" cases.
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circunstances of a particular case nust be conpared with those
of a reasonable person in the position of the juror. State v.
Del gado, 223 Ws. 2d 270, 281-82, 558 N.W2d 1 (1999).

140 Sexual assault cases can be difficult for any juror.
However, the "failure of a juror in a sexual assault case to
answer correctly or conpletely a question during voir dire about
his or her experience of sexual assault does not constitute bias
per se." 1d. at 282; see also State v. FErickson, 227 Ws. 2d

758, 777, 596 N.W2d 749 (1999). The answers to the questions

suggested in Wss and Delgado will provide insight into whether
the juror was so enotionally affected by the prior sexual
assault that a reasonable person in the juror's position could
not be inpartial. Del gado, 223 Ws. 2d at 285-86. In our
review, we perform an independent application of these factors
to the facts and circunstances of the case to determ ne whether
the juror was objectively biased as a matter of law. See id. at

283- 85.

Finally, the dissent cites to State v. WIKkinson, No. 02-
1206, unpublished per curiam 92 (Ws. C. App. Jan. 29, 2003).
See Justice Bradley's dissent, 196. While WIKkinson also is not
a "lack of juror candor" case, and equally inapplicable here, we
underscore the inpropriety of citing to a 2003 unpublished,
unaut hored court of appeals opinion, a citation contrary to this
court's rules. To explain further, subsequent to July 1, 2009,
an unpublished, authored opinion may be cited for persuasive,
but not precedenti al val ue. W s. St at . 8 809. 23(3)(b).
However, the WIkinson decision does not come wthin
8 809.23(3)(b) because it is a per curiam decision and it was
not issued subsequent to July 1, 2009. Consequently, it is an
i mproper citation.
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C. Application
a. Material question

141 We now apply the legal standards set forth above to
the facts and circunstances of this case. Beginning with the
first step of the two-step Wss test, we agree with the circuit
court and court of appeals that Tanya G failed to answer
def ense counsel's questions: "Anyone ever go to court to
testify in a crimnal case as a wtness? Anyone ever go to
court to testify in a civil case as a w tness?"

142 Moreover, given the facts of this case, this question
was material. Funk's argunment throughout has been that Tanya G
was biased based on her previous experiences as a victim of
sexual assault. Had Tanya G correctly responded when asked if
she had testified in a crimnal case, this would likely have
incited further questioning that nmay have uncovered that Tanya
G had been a victimof sexual assault.

143 The Ilikelihood that an affirmative response by Tanya
G may have led to the eventual disclosure that she had been a
victim of sexual assault is evidenced by the responses of the
other jurors to this question. When Funk's attorney asked
whet her anyone on the panel had testified as a wtness, four
jurors answered in the affirmative. Al four disclosed the
nature of the case in which he or she had testified, either in
their initial answer to the question or in response to a follow
up question by Funk's attorney. Consequently, had Tanya G
correctly, and affirmatively, responded to that question,
putting the court on notice that she had previously testified in

25



No. 2008AP2765- CR

a crimnal case, it is likely Funk's attorney would have asked
Tanya G details about the nature of the case in which she
testified. The court, therefore, would have discovered that the
case was a sexual assault case and that Tanya G was the victim
of that assault. As such, the question was of consequence to
the bias determnation at issue here and is material.

b. Subjective bias

144 Moving to the second step of Wss, whether Funk proved
that it was nore probable than not that wunder the facts and
circunstances surrounding this case, Tanya G was bi ased agai nst
him we first address subjective bias. The question that Tanya
G did not answer was whether she had been a witness in a
crim nal case. However, at the post-conviction hearing, no one
asked her why she did not respond to that question. Ther ef or e,
there is no record of why she failed to answer. Al of the
questioning of Tanya G in the post-conviction hearing focused
on why she had not revealed that she was a victim of sexual
assaul t. However, no question about being the victim of sexua
assault was asked during voir dire.

145 As explained above, the inquiry required by law to
determ ne whether Tanya G is subjectively biased is focused on
her state of m nd. Faucher, 227 Ws. 2d at 718. A juror may
reveal subjective bias by an explicit assertion of bias. [d. at
717. Tanya G did not say that she was biased against Funk. To
the contrary, Tanya G explicitly and consistently asserted at
the post-conviction evidentiary hearing that she was not biased

agai nst Funk. See, e.g., supra note 11. Mor eover, during voir
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dire, Tanya G never indicated she was biased against Funk
despite the panel being asked nunerous tinmes whether anyone
woul d have difficulties being inpartial.

46 Subjective bias also may be revealed through a juror's
denmeanor, with a determnation of bias resting on whether the
circuit court finds the juror credible. Faucher, 227 Ws. 2d at
718. Gven this standard, the circuit court's explanation for
its finding that Tanya G was subjectively biased is difficult
to understand. In the portion of the circuit court's oral
decision that explained its finding, the circuit court did not

describe Tanya G 's deneanor, either at voir dire or at the

post - convi cti on heari ng, and expl ai n how her deneanor
denonstrated to the court that she was biased. | nstead, the
circuit court expressed its belief in her responses: "Now, |'m
not calling Tanya [G] a liar. | believe all of us view things

through [] a certain prism"™

147 The court then found Tanya G subjectively biased
based on Tanya G's failure to answer a question that was never
asked and the court's own belief that soneone in Tanya's

position could not be inpartial:

| have a very difficult tinme when an individual takes
the voir dire oath, and I am not going to recite it,

but swears to tell the truth, the whole truth to
questions asked of you to a very solenmn occasion,

there's a black-robed man up here, and she did not

answer affirmatively to the question of whether she
was a victim of assault, or nore specifically, as |'ve
previously found, that she could not recall these
i nci dences.
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| have a very exceedingly, exceptionally difficult
time finding subjectively that this woman who, as a
young child, and who has as a young wonan, been
sexual |y assaulted, and hearing the testinony of three
children, who, as one who was sexually assaulted, she
didn't put that aside. So, subjectively, | do find
there is bias.

148 Assessing what soneone in Tanya G 's position could or
could not have done is not the correct standard on which to

deci de whether a juror is subjectively biased. See Faucher, 227

Ws. 2d at 718. A finding of subjective bias nust be based on
factual findings that show the specific juror's state of mnd.
Id. No such findings were made here. To the contrary, the
circuit court stated that it believed Tanya G's assertion that
she was inpartial. The court also did not nake any findings
about her deneanor that indicated subjective bias. Rat her, the
court determ ned that Tanya G was subjectively biased based on
her failure to answer a question that was never asked and its
finding that sonmeone who had been sexually assaulted in the
manner that Tanya G was, could not be inpartial in a sexual
assault trial. Accordingly, the circuit court's finding that
Tanya G was subjectively biased against Funk is not supported
by facts of record and is clearly erroneous.
c. Objective bias

149 Next, we turn to objective bias and conclude that the
circuit court erred as a matter of |law when it concluded that
Tanya G was objectively biased against Funk. bj ective bias
exi sts when a reasonable person in the juror's position could
not be inpartial. 1d. The fact that a juror has been a victim
of sexual assault does not nake him or her per se biased agai nst
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the defendant in a sexual assault case. Delgado, 223 Ws. 2d at
285.

50 Delgado is instructive as we consider whether Funk has
proved objective bias. As aforenentioned, in deciding whether
there was objective bias in Del gado, we considered the foll ow ng

t hr ee non-excl usive factors:

(1) did the question asked sufficiently inquire
into the subject matter to be disclosed by the juror;

(2) were the responses of other jurors to the
sane question sufficient to put a reasonable person on
notice that an answer was required;

(3) did the juror become aware of his or her
false or msleading answers at anytime during the
trial and fail to notify the trial court?

ld. (citing Wss, 124 Ws. 2d at 731); see also Faucher, 227

Ws. 2d at 727

151 In Delgado, the defendant was tried for first-degree
sexual assault of two young girls, aged seven and nine. 1d. at
273. Simlar to the case at hand, in Del gado, sonetine after
the defendant was found guilty of the crine, it cane to the
court's attention that one of the jurors, Juror C, had herself
been a victim of sexual assault, but did not disclose this

during voir dire.'® 1d. at 276. The circuit court held two

19 Contrary to the situation here, the jury panel in State
v. Delgado, 223 Ws. 2d 270, 588 N W2d 1 (1999), was asked:
"Are there any nmenbers of the jury panel who either have a close
friend or close relative or you yourself who have been the
victim of a sexual assault, either as a child or as an adult?"
Id. at 274-75. Juror C. did not disclose that she had been a
victimof the crinme of sexual assault. 1d. at 275,
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evidentiary hearings on the defendant's notion for a new tria

to determne whether, under the facts and circunstances
surrounding the case, the two-step Wss test was satisfied.?
Id. at 276-78. During the first hearing, Juror C. explained why
she did not respond to the questioning that related to being the
victim of sexual assault. I1d. at 276. At the second hearing,
evi dence  was present ed denonstrating t hat during jury
del i berations, Juror C indicated that she had previously been a
victim of sexual assault. Id. at 278. After listening to the
evidence presented at the second hearing, the circuit court
concluded that Juror C. was inpartial and therefore, the second

step of Wss was not satisfied. |1d. at 278-79.

20 Following the first hearing, the circuit court found that
the first step of the Wss two-step test had not been satisfied,
i.e., that Juror C. had not incorrectly or inconpletely answered
a mterial question during voir dire. Id. at 277. The
def endant appealed this finding. On appeal, the court of
appeals disagreed and concluded that Juror C failed to
correctly or conpletely answer a material question during voir

dire. Id. It remanded for a hearing on whether, under the
facts and circunstances surrounding the case, the second step of
the Wss test was satisfied, i.e., whether Juror C was biased.
ld. at 278.
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152 On review, we noted that the circuit court did not
consider the three factors set out above.? We conducted an
i ndependent review of the facts and circunstances of Delgado as
they applied to the three factors. 1d. at 283-86. Based on our
i ndependent review, we concluded Juror C. was objectively
bi ased, and we ordered a new trial. I|d.

153 Wth regard to the first factor, whether the question
asked sufficiently inquired into the subject matter to be
disclosed by the juror, the panel in Delgado was explicitly
asked whether anyone in the panel had been a victim of sexual
assault. The exact question was: "Are there any nenbers of the
jury panel who either have a close friend or close relative or
you yourself who have been the victim of a sexual assault,
either as a child or as an adult?" Id. at 283. Juror C.
remai ned silent. Id. at 275. W agreed with the court of
appeals that this explicit question inquired into the jurors'
prior personal experiences wth sexual assault and that

"[nJothing in the record support[ed] a conclusion that the

’l Delgado was decided six nmonths before Faucher and
therefore, the term "inferred" bias is used instead of the term

"obj ective" bias. However, in Delgado, we were wusing an
obj ective standard when deciding whether there was "inferred"
bi as. As evidence, in our discussion of "inferred" bias, we

noted that the circuit court used an incorrect analysis "to
determ ne whether from an objective standard" there was bias.
Id. at 285 (enphasis added). Therefore, to avoid confusion,
t hroughout this discussion, we wll refer to the "inferred" bias
in Delgado as if it were referred to in Delgado as "objective"
bi as.
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phraseol ogy of the question justified [JJuror C's silence.”
Id. at 284.

154 Wth regard to Delgado's consideration of the second
factor, whether the responses of other jurors to the sane
question sufficiently put a reasonable person on notice that an
answer was required, we opined that the only reasonable
conclusion was that Juror C. was put on such notice. Id.
Specifically, we pointed out that during voir dire, four jurors,
in response to the above question and in open court, divulged
that a close friend or relative had been sexually assaulted.

ld.; see also id. at 275.

155 Wth regard to the third factor, whether Juror C
becanre aware of her false or msleading answers at any tine
during the trial and failed to informthe trial court, we noted
that Juror C. becane aware of her failure to answer the question
during jury deliberations. Id. at 284. As the post-conviction
evidentiary hearing revealed, during deliberations Juror C
becane angry with one of the other jurors who did not think the
State had proved its case against the defendant. Through anger
she disclosed her prior experience wth sexual assault, stating,
"You don't know what it feels |ike, but | happen to know what it
feels like to be taken advantage of." 1d. at 278. The hol dout
juror replied by asking Juror C. why she did not report the
abuse during voir dire. |d.

156 After considering the three factors for assessing

whether the juror was biased, as well as the facts and
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circunmstances of the case,?® we concluded that Juror C's
enotional involvenent with the case caused her to be objectively

bi ased. Id. at 285-86. W stated:

The probability that [J]Juror C 's substantial
enot i onal i nvol venent would adversely affect her
inpartiality was high. Her enotional involvenment was
denonstrated by the close simlarity of her experience
with the crines charged, her incorrect and inconplete
responses during voir dire, her revelation of her
experience during jury deliberations, and her failure
to report her om ssion to the court.

157 Wile Delgado is factually simlar to the case at hand
because both cases are sexual assault cases and involved a juror
who failed to disclose during voir dire that she had been a
victim of sexual assault, our review of the facts and
circunstances of this case, in light of the three factors for
assessing juror bias, requires a conclusion opposite from the
one reached in Delgado. First, unlike the factual underpinnings
of Del gado, the questions asked of Tanya G during voir dire did
not involve whether any juror had been a victim of sexual
assaul t. Furthernore, at the post-conviction evidentiary
heari ng, Tanya G was never asked why she did not respond to the
question about whether any juror had been a wtness in a
crimnal case, which was the question asked in voir dire to
which she did not respond. Therefore, Funk did not nmake a

record at the post-conviction hearing of why Tanya G failed to

22 Juror C. had been sexually assaulted when she was six or
seven by soneone she knew, but that was not a relative. 1d. at
278.
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answer the question that was asked. It was his burden to do so
in order to fully evaluate Tanya G's potential bias against
him |d. at 278 (citing Wss, 124 Ws. 2d at 726). Put another
way, the questions asked at the post-conviction hearing do not
provide a foundation on which to conclude that a reasonable
person in Tanya G's position could not inpartially decide
Funk's case.

158 To explain further, looking at the first factor, the
questions asked of Tanya G during wvoir dire did not
sufficiently inquire into the subject matter of sexual assault.
The material question that Tanya G failed to answer was whet her
she had testified in a crimnal case. This question cannot be
said to sufficiently inquire into the jurors' prior personal
experiences with sexual assault, which is the basis on which a
new trial was ordered by the ~circuit court. That this
unanswered question could have led to questions about sexual
assault is insufficient because Tanya G was never asked at the
post-conviction hearing why she failed to respond to the
guestion actually asked at voir dire. The overarching question
when evaluating Funk's claim of objective bias is whether a
reasonable person in Tanya G's position could be inpartial.
This analysis requires us to consider whether a reasonable
person who had a simlar level of enotional involvenent wth
hearing the testinony about sexual assault as Tanya G had could
be inpartial. The juror's level of enotional involvenent is
part of the "position" in which we place the reasonable person
for our analysis. Tanya G's failure to answer the question
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about testifying in a crimnal case, with no explanation for her
silence, however, gives us no insight into whether, Dbecause of
her prior experiences wth sexual assault, she was enotionally
involved in Funk's case and therefore wunable to objectively
eval uate the evidence. In other words, we are unable to place a
"reasonabl e person” in Tanya G's "position" because we do not
know the relevant factors that relate to her "position."

159 Wth regard to the second factor, the responses of the
other jurors during voir dire would not have put a reasonable
juror in Tanya G's position on notice that she was required to
disclose that she had previously been a victim of sexual
assaul t. > Wien the circuit court proclainmed during the
begi nning of voir dire that one of the questions was going to be
whet her anyone on the panel had been a victim of sexual assault
or knew soneone who had been a victim of sexual assault, no one
in the jury panel took this proclamation as a question that
needed to be answered. The record shows that although one juror
herself was a victim of sexual assault and nunerous jurors on
t he panel knew soneone who had been a victim of sexual assault,
no juror responded to the circuit <court's proclamtion by
di sclosing information about sexual assault. Rat her, nost of

the informati on about sexual assault came out later in voir dire

23 Al though Justice Bradley's dissent asserts that the three
factors set forth in Wss are no longer the correct standard
under which to evaluate objective juror bias, see supra note 18,
the dissent uses the second Wss factor in conducting its
anal ysis of whether there was juror bias in this case. Justice
Bradl ey' s di ssent, {7107-112.
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in response to the attorneys' nore general questions about
whet her those on the panel could be inpartial. |If Tanya G felt
she could be inpartial, there was no reason for her to respond
to those general questions.?

160 On the other hand, the responses of other jurors to
the question about whether anyone had testified in a crimna
case would have put a reasonable juror in Tanya G's position on
notice that an answer to that question was required. Four
jurors responded, and in their responses, they explained the
case in which they testified. These responses would have put a
reasonable juror in Tanya G's position on notice that she
shoul d have disclosed her prior testinony. However, at the

post -conviction hearing, Tanya G was never asked why she did

22 While the second factor is wusually linited to the
rel evant question in the first factor, we also note that a
review of the voir dire transcript does not indicate that the
responses of other jurors throughout wvoir dire would put a
reasonable juror in Tanya G's position on notice that she was
required to disclose her prior experiences with sexual assault.
Unlike the voir dire proceedings in Delgado where four jurors
di scl osed their experiences with sexual assault in open court,
Del gado, 223 Ws. 2d at 284, only one juror, Juror S., in the
case at hand, disclosed his experience wth sexual assault in
open court. The other jurors disclosed their experiences
privately in chanbers. Additionally, Juror S.'s open court
di sclosure did not follow a particular question to the entire
panel, rather it occurred when he was called to the panel after
anot her juror was excused, and he was asked individually if he
woul d have answered any of the previous questions presented to
t he panel .
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not answer that question.?® Perhaps she understood that question
in a way that required no answer or perhaps she was not paying
attention and mssed the question all together. The record
provides no information in that regard. Sinmply failing to
answer a question during voir dire is insufficient to prove
juror bias. Delgado, 223 Ws. 2d at 282.

161 Finally, in regard to the third factor, unlike Juror
C. in Delgado, there is nothing in the record indicating that
Tanya G becane aware of her failure to answer the question
relating to serving as a witness in a crimnal case at any tine

during Funk's trial. Even nore, this case is nothing Ilike

2 | nstead, much of the evidentiary hearing was focused on
why Tanya G did not respond to the circuit court's statenent at
the beginning of voir dire that "one of the questions is going
to be . . . have anyone of you been a victim of sexual assault."
However, as discussed, this question was never actually asked
during voir dire so it was erroneous for the circuit court to
expect Tanya G to explain why she never answered it.
Nonet hel ess, we do point out that despite what, to Tanya G,
must have been a confusing line of questioning at the
evidentiary hearing, Tanya G did give explanations for not
di scl osing her experiences with sexual assault or her sisters
experiences, none of which inplicate a bias towards Funk. For
exanpl e, she did not want to be fined $5,000. See supra section
l.

Funk argues that the reason Tanya G gave at the
evidentiary hearing for not disclosing the sexual assault by
Julian C.—that it was her past and she had put it behind her—
al so explains why she did not respond to the question of whether
she had testified before. Based on our review of the transcript
of the evidentiary hearing, we do not conclude that the answer
Tanya G gave to why she failed to respond to a question that
was not asked during voir dire (had she ever been a victim of
sexual assault) can rightfully be considered her answer to a
guestion she was not asked at the evidentiary hearing (why she
didn't respond to the prior testinony question).
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Del gado in which Juror C's outburst during deliberations that
"I happen to know what it feels like to be taken advantage of,"
id. at 278, clearly indicates that Juror C 's experience as a
previous victim of sexual assault influenced how she viewed the
case (and she was arguably using this experience to influence
other jurors).

62 Accordingly, an application of the three factors to
the facts and circunstances of this case gives us no insight
about why Tanya G failed to respond when the panel was asked if
anyone had testified as a witness in a crimnal case. The
failure to answer a question on voir dire is not sufficient to
conclude Tanya G was objectively biased against Funk. Id. at
282. And, the failure to answer the question asked gives us
insufficient information to conclude how a reasonable person in
Tanya G's circunstances would have acted in regard to bias
agai nst Funk.

163 In sum jurors are presuned inpartial, and Funk had
the burden of rebutting this presunption and proving Tanya G's
bias in this case. Louis, 156 Ws. 2d at 478. W agree wth
Judge Lundsten that the questions asked of Tanya G were "so
inartfully posed that Tanya G 's non-answers cannot reasonably
be used to support a finding of objective bias." Funk, No.
2008AP2765- CR, unpublished order, at 11. As such, Funk has not
met his burden because there is no proof that a reasonable juror
in Tanya G's position could not be inpartial. Wt hout such
proof, the only basis on which we could conclude that she was
objectively biased is to conclude she was per se biased agai nst
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Funk. Del gado forbids such a per se bias rule based solely on
having been the victim of sexual assault. Del gado, 223 Ws. 2d
at 285. Consequently, we hold that Funk has not nmet his burden
to prove that Tanya G was objectively biased. St at ed
otherwise, the facts necessary to ground a circuit court's
reasonabl e | egal conclusion that Tanya G was objectively biased
were not developed in this case.?® Therefore, the circuit court
erred as a matter of law in concluding that a reasonable person
in Tanya G's position could not be inparti al
1. CONCLUSI ON

164 We conclude that Tanya G failed to respond to a
material question during voir dire when Funk's attorney asked if
anyone on the jury panel had previously testified in a crimna
case. We also conclude that the circuit court's finding that
Tanya G was subjectively biased against Funk is unsupported by
facts of record and is clearly erroneous. Finally, we conclude
that the facts necessary to ground a circuit court's reasonable
| egal conclusion that a reasonable person in Tanya G 's position
could not be inpartial were not developed in this case, and
therefore the circuit court's conclusion that Tanya G was
obj ectively biased was erroneous. Accordingly, we reverse the
court of appeals order and reinstate the guilty verdict against

Funk.

6 Commentators have stressed the "inportance of naking a
conplete record concerning any allegation of juror Dbias.”
Bl i nka, supra note 18, at 40-41.
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By the Court.—Fhe decision of the court of appeals is

rever sed.
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65 SH RLEY S. ABRAHAMVSON, C. J. (di ssenting). | join
Justice Bradley's dissent. | take this opportunity to wite on
the mpjority's application of the "subjective bias" elenent of
juror bias.

66 In the present case we are faced with a circuit
court's determnation of the subjective bias of a juror.
"[ SJubjective bias . . . refers to the prospective juror's state

of m nd. " State . Faucher, 227 Ws. 2d 700, 717, 596

N.W2d 770 (1999). Subj ective bias neans having "expressed or
formed any opinion" about the case before hearing the evidence.
Id. Here the juror asserted that she was not biased against the
def endant .

67 The circuit court is tasked with determ ning whether a
juror is subjectively biased. The circuit court initially
relies on a juror's self-assessnent regardi ng whet her she can be
(or was) inpartial. Yet a circuit court cannot blindly rely on
a juror's self-assessnent. The expressions of the juror

regarding his or her inpartiality are not conclusive[;]
eval uating the subjective sincerity of those expressions is a
matter of the circuit court's discretion.” Faucher, 227

Ws. 2d at 723 (quoting State v. Sarinske, 91 Ws. 2d 14, 33,

280 N.w2d 725 (1979).

168 "[A] subjective inquiry will often not be susceptible
to direct proof." Faucher, 227 Ws. 2d at 717-18. A circuit
court determnes whether it believes or doubts that the juror

"honestly believed that he [or she] could remain inpartial.”
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Faucher, 227 Ws. 2d at 723 (quoting State v. GCesch, 167

Ws. 2d 660, 667, 482 N.W2d 99 (1992)).

169 A circuit court nust evaluate and assess the juror's
responses, the juror's deneanor, the juror's "disposition," and
the juror's honesty and credibility, anmong other relevant facts.
Faucher, 227 Ws. 2d at 718.

170 A juror's good-faith belief that she is not or was not
bi ased, however, is not necessarily an accurate belief. Even if
we could be assured of truthful ness, sonme people are incapable
of making correct assessnments of self, especially on an issue
such as bias. A juror may enphatically believe that she is not
bi ased, yet unknowi ngly lack the ability to be inpartial. The
circuit court nust evaluate whether the juror is correct in her
subj ective belief or whether she is incorrect in her subjective
bel i ef . In other words, if a juror believes she can act as an
impartial decision-nmaker, a circuit court may still conclude
that the juror is not capable of being inpartial.

171 A purely subjective test is a practical inpossibility.
A circuit court cannot |ook inside the heads of individuals and
definitively determne their thoughts and feelings. A circuit
court makes a determ nation regarding a person's subjective bias
through the prism of its interpretation of the statenments and
the evidence before it. This prismis a function of the circuit
court's experiences and know edge of human nature.

172 A subjective standard is limted to an interpretation
by the decision-nmaker of the statenents that are nade within the

context of the evidence available, the disposition and deneanor
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of the individual, and other factors in the record. The nore
outl andi sh or wunreasonable the juror's position seens to a
circuit court, the nore likely the circuit court wll find
subj ective bi as.

73 1 turn to the objective standard. An objective
standard does not use a fictional reasonable person. Rat her,
the objective standard enconpasses the characteristics of the
person whose conduct s being judged. The inquiry into
objective bias is whether "the reasonable person in the
i ndi vi dual prospective juror's position could be inpartial.”
Faucher, 227 Ws. 2d at 718. Thus objective bias, like
subj ective bias, deals with the facts relating to the specific
person in question. A blurring of the subjective and objective
categories is therefore inevitable. It is probable that the two
categories overl ap. Sarvenaz J. Raissi, Comment, Analyzing

Juror Bias Exhibited During Voir Dire in Wsconsin: How To

Lessen the Confusion, 84 Marq. L. Rev. 517, 539 (2000).

74 The circuit court in the present case evaluated the
juror, her deneanor, her disposition, and the circunstances in
the context of the case. 1In doing so the circuit court declared

the juror subjectively biased:

Now, I'mnot calling Tanya [G] a liar. | believe al

of us view things through [] a certain prism but I
have a very exceedingly, exceptionally difficult tinme
finding subjectively that this woman who, as a young
child, and who has as a young woman, been sexually

assaul t ed, and hearing the testinony of t hree
children, who, as one who was sexually assaulted, she
didn't put that aside. So, subjectively, | do find

there i s bias.
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175 The circuit court was "not calling Tanya [G] a liar,"
because Tanya [G] was not |ying. Tanya truly believed she
could be free from bias. The | aw tasks the circuit court wth
maki ng a determ nati on about the subjective state of mnd of the
juror. The circuit court concluded that the juror did not hold
a correct belief that she was inpartial.

176 1In appellate review of a circuit court's finding of
subj ective bias, an appellate court determ nes whether the

record supports a J[circuit court' s] finding that t he
prospective juror is [or is not] a reasonable person who is
sincerely wlling to put aside an opinion or pri or
know edge . " Faucher, 227 Ws. 2d at 724. An appel |l ate
court defers to a large extent to the decision of the circuit
court about subjective bias because the circuit court is in a
superior position to assess the denmeanor and disposition of
prospective jurors and whether they are subjectively biased.
Faucher, 227 Ws. 2d at 718.

177 1n the present case, the circuit court determ ned that
the juror was subjectively biased. The record supports the
circuit court's determnation that the juror was subjectively
bi ased.

178 The circuit court also determined, that the juror was
obj ectively biased. This determnation is to be reversed "only
if as a matter of |law a reasonable judge could not have reached

such a conclusion.” Faucher, 227 Ws. 2d at 721. | cannot

conclude on this record that as a matter of |aw a reasonable
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judge could not have reached the conclusion that the juror was
obj ectively biased.

179 For the foregoing reasons, and those stated in Justice
Bradley's dissent, | wuld affirm the <circuit court order
vacating the judgnment of conviction and granting the defendant a

new trial .
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180 ANN WALSH BRADLEY, J. (di ssenting). Day in and day
out across this state, circuit court judges are on the front
I ines, making tough decisions. This case reflects one of those
tough decisions—erdering a new trial in a child sexual assault
case.

81 In reviewwng the circuit court's objective bias
determ nation, an appellate court asks the follow ng question:
Is this a conclusion that a reasonable judge could reach? Wen
applying this test, we give deference to the decision of the
circuit court because it has special conpetence in rmaking
obj ective bias determ nations. It is intimtely famliar wth
the voir dire proceeding, and is best situated to reflect upon

the prospective juror's response. State v. Faucher, 227

Ws. 2d 700, 720, 596 N.W2d 770 (1999).

182 Here, the circuit court assessed the voir dire as a

whol e. It conpared the factual simlarities between Tanya G's
assaul ts and the facts of this case, eval uat ed her
nonr esponsi veness, wei ghed her subsequent conflicting
statenents, and concluded, "I nust follow the law" Utimtely

it determned that a reasonable person in Tanya G's position

could not be inpartial. Rat her than giving deference to those
on the front lines making these tough decisions, the majority
turns back the clock. It applies a long-discarded test which

skews its analysis and | eaves confusion in its wake.
183 When | apply the test adopted in Faucher and give the

circuit court's determnation the deference it deserves,
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determ ne that a reasonable judge could conclude that Tanya G
was obj ectively biased. Accordingly, | respectfully dissent.
I

84 The question before this court is whether the circuit
court erred in concluding that a reasonable person in Tanya G's
position could not be inpartial. The majority determ nes that
“"there is no proof that a reasonable juror in Tanya G's
position could not be inpartial,” and "[w]ithout such proof, the
only basis on which we could conclude that she was objectively
biased is to conclude she was per se biased against Funk."
Majority op., 163.

85 1In comng to that conclusion, the majority applies a

three-factor test from State v. Wss, 124 Ws. 2d 681, 731, 370

N.W2d 745 (1985).1 Majority op., 739. After applying the three
factors to the facts and circunstances of the case, it concludes
that "failure to answer a question on voir dire is not
sufficient to conclude Tanya G was objectively biased against

Funk. " Id., 962. In explaining its conclusion, the majority

! The three factors set forth in Wss are as foll ows:

(1) did the question asked sufficiently inquire into
the subject matter to be disclosed by the juror;

(2) were the responses of other jurors to the sane
guestion sufficient to put a reasonable person on
notice that an answer was required;

(3) did the juror becone aware of his or her false or
m sl eading answers at anytine during the trial and
fail to notify the trial court?

State v. Wss, 124 Ws. 2d 681, 731, 370 N.W2d 745 (1985); see
al so State v. Del gado, 223 Ws. 2d 270, 588 N.W2d 1 (1999).

2



No. 2008AP2765- CR awb

reasons that applying the three-factor test of Wss "gives us no
i nsi ght about why Tanya G failed to respond when the panel was
asked if anyone had testified as a witness in a crimnal case.”
Id.

186 The lack of insight provided by the application of
Wss's three-part test is telling. The inadequacy of that test
underscores why it was discarded over ten years ago when this
court synthesized the law of juror bias in Faucher. | ndeed,
Faucher did not apply the three-part test at all. Instead, it
fashi oned a new test.

187 The Faucher court set forth a new standard because it

recogni zed that past decisions regarding jury bias "lacked the

clarity necessary to properly guide the bench and bar." 227
Ws. 2d at 706. It explained that the inconsistent analysis and
imprecise use of such ternms as "inplied,” ™"actual,"” and

"inferred" led to confusion anobng attorneys and judges alike.?

1d. at 713.

188 Faucher tracked t he evol ution of jury bi as
jurisprudence by citing to seven different cases, including Wss
and Delgado, and wusing them as a "priner for jury bias

anal ysis. " ld. at 721. It harnonized the rules from these

2 Prior to Delgado, the courts recognized only "actual" and
“"inplied" juror bias. Del gado created a third category,
"inferred" bias, by relying on the language in Wss that "bias
may be inferred from surrounding facts and circunstances.”
State v. Faucher, 227 Ws. 2d 700, 714, 596 N.W2d 770 (1999).
Faucher explained that further confusion stemmed from the word
"inferred" being used as both a verb to describe the process by
which "actual"™ and "inplied" bias is discovered, and also as an
adj ecti ve. Id.  Accordingly, Faucher revanped the jury bias
anal ysi s.
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cases into a clear test for determning if it is nore probable
than not that a juror is objectively biased.

189 The test is: whether a reasonable person in the
juror's position could be inpartial. Id. at 718. Not only did
Faucher discard the Wss test, it also indicated that the three-
factor test was never intended to apply to an analysis of
objective bias at all. Id. at 714.3

190 The mmjority relies on the fifth paragraph of the
Faucher opinion, which asserted that the court's adoption of new
terms "does not . . . change our existing jurisprudence."”
Majority op., 139 n.18 (citing Faucher, 227 Ws. 2d at 706).
Nevert hel ess, reading beyond that paragraph denonstrates that
the Faucher court set forth not just new term nology but also
new substantive standards to be applied by circuit courts and
appel l ate courts alike.

191 It explained that "there is not an absolute, direct
correlation between the former ternms and the terns we adopt
today," that the old terns "do not neatly correspond to the

[new] terns,” and that objective bias "has a neani ng i ndependent

of any one of the fornmer ternms.” Faucher, 227 Ws. 2d at 716-
17. It further enphasized that the new term nology reflects
"both the reason why a juror cannot be inpartial, and the

3 The Faucher court indicated that the |anguage inmediately
prior to the adoption of the three-factor test, that "[b]ias may
be inferred from surrounding facts and circunstances,” was
actually describing the process by which "actual™ or "inplied"
bias is discovered. 227 Ws. 2d at 714. The three-factor test
was not nmeant to be used to determne the existence of
"inferred" bias, the predecessor of objective bias.

4
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analysis a circuit court should use to discern whether a

prospective juror is or is not inpartial.” Id. at 715 (enphasis

added) .

192 Acknowl edging that our prior case law set forth
i nconsi stent standards of appellate review, the Faucher court
plainly and succinctly determ ned that henceforth a deferenti al
appellate standard should be applied when reviewing the

obj ective bias of a prospective juror. The court announced:

Qur jury bias case |law denonstrates that in the past
we have reviewed the circuit court's determ nation of
whet her a prospective juror was objectively biased

under varying standards of review. . . . Although we
have inconsistently reviewed the question in the past,
we are convi nced t hat t he circuit court's

determ nation on the question of objective bias should
be revi ewed under a deferential standard.

Id. at 719.

193 Courts and comrentators have recognized that Faucher
represents a sea change in the [|aw. The court of appeals has
referred to the pre-Faucher era as "the previously turbid state
of juror bias jurisprudence"” and "the nurky waters of juror bias

jurisprudence in Wsconsin." State v. Oswald, 232 Ws. 2d 103

110, 606 N.W2d 238 (Ct. App. 1999); State v. Wlf, 2001 W App

136, 119, 246 Ws. 2d 233, 631 N.w2d 240.*

4 See also State v. Smith, 2006 W 74, Y19 n.4, 291 Ws. 2d
569, 716 N.W2d 482 ("[Als we enphasized in Faucher, 'the case
| aw does not always use the fornmer ternms in a consistent manner,
and there is not an absolute, direct correlation between the
former terns and the terns we adopt today.'"); State v. Jimme
R R, 2000 W App 5, 115 n.4, 232 Ws. 2d 138, 606 N W2d 196

("[I'n Faucher, t]lhe suprenme court cautioned that the new terns
do not neatly correspond to the old ones.").

5
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194 Shortly after Faucher was nandated, Professors Daniel
D. Blinka and Thomas J. Hammer of Marquette University expl ai ned
t hat Faucher "contains an enornously hel pful discussion of past
case law and the reasons why the suprene court concluded that a

new approach was called for." Wsconsin Lawer, Septenber 1999;

see also Comment, Analyzing Juror Bias Exhibited During Voir

Dire In Wsconsin: How to Lessen the Confusion, 84 Marq. L. Rev.

517 (2000).
195 Two years later, this court enphasized that prior to
Faucher, courts "struggled with confusing concepts and awkward

t erm nol ogy. " State v. Lindell, 2001 W 108, 9110, 245

Ws. 2d 689, 629 N.W2d 223 (citing Del gado, 223 Ws. 2d 270, as
an exanpl e). We explained that the inport of Faucher and its
conpani on cases was to provide "the proper analytical franmework"
to resolve jury bias cases: "To assist the bench and bar in

analyzing juror bias, this court initiated a major effort two

years ago to clarify the law. . . . It is our avowed hope that
these new cases will provide a proper analytical framework for
maki ng and resol ving chall enges for cause.” Id., 1110 (enphasis
added) .

196 There has been w despread acknow edgenent that the
standards set forth in Faucher supplanted prior standards of
jury bias jurisprudence. Recogni zi ng Faucher's significance,
the court of appeals has called reliance on pre-Faucher juror
bias jurisprudence "disturbing and m splaced."” It instructed
attorneys to abandon their reliance on pre-Faucher jurisprudence

for the applicable standards in juror bias cases:
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[We observe that the appellant's brief in this case
denonstrates the continuing practice of the appellate
bar to cite to and rely extensively on [pre-Faucher
decisions] with respect to the question of juror bias
and the nature of our review Such reliance is
disturbing and msplaced because Wsconsin |aw
regarding juror bias is nore accurately reflected in
t he subsequent decisions in [Faucher and its progeny].
Wile it is true that |[pre-Faucher cases] were not
expressly overruled by any subsequent decision, what
was said in those cases was clarified and reshaped in
t he Faucher and Oswald cases. W look to the Faucher
and Oswal d decisions for the applicable standards and
ask that the appellate bar do so as well.

State v. WIkinson, No. 2002AP1206, unpublished per curiam 12

(Ws. C. App., Jan. 29, 2003) (enphasis added).®

197 Rather than heeding this warning, the mjority
resurrects old standards. As a result of applying the wong
test, the majority msses an inportant conponent of appellate
revi ew. Totally absent from its analysis is any reference to
the deference reviewing courts owe to the circuit courts when
making a determnation that a juror was objectively biased.
Instead, it professes a lack of insight garnered by the
application of the obsolete three-part test and then enploys the
technique of setting up a straw nman only to knock it down.
Utimately it determnes that "failure to answer a question on
voir dire is not sufficient to conclude Tanya G was objectively

bi ased against Funk." Mjority op., 162.

> recogni ze that an unpublished opinion has no
precedential value and does not bind this court. Ws. Stat.
§ 809. 23(3). For the sane reason | cite the article by Blinka
and Hammer, | <cite the discussion in WIKkinson—not for any
precedential authority but rather to illustrate how the Faucher

case has been perceived by the bench and bar.

7



No. 2008AP2765- CR awb

198 O course it is not sufficient. No one ever advances
that it was sufficient. Enpl oyi ng such an anal ytical technique
underscores an infirmty in the mgjority's analysis because it
fails to give any deference to the circuit court's deci sion.

199 In Faucher, this court recognized the circuit court's
speci al conpetence in determ ning whether objective bias exists
and concluded that deference nust be given to the circuit
court's determnation. 227 Ws. 2d at 720. The review ng court
will reverse the circuit court's conclusion "only if as a matter
of law a reasonable judge could not have reached such a

concl usi on. " Id. at 721; State v. Smth, 2006 W 74, 922, 291

Ws. 2d 569, 716 N W2d 482.

1100 The majority's analysis is further flawed when it
appears to confuse the difference between objective and
subj ective bias. In applying the Wss test, the mmjority
focuses on the fact that Tanya G was never provided the
opportunity to explain why she failed to respond to the question
about testifying in a crimnal case. Majority op., f58.
Wthout an explanation for her silence, the najority stated, it
"gives us no insight into whether . . . [Tanya G] was
emotional ly involved in Funk's case." 1d.

101 This is where the majority m ssteps. By focusing on
whet her Tanya G was enotionally affected, it skews the focus of
obj ective bias analysis. The focus is not on whether the

i ndividual juror was enotionally affected by the facts of the

case. Rather the focus 1is, in <considering all of the
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ci rcunst ances, whether a reasonable person in the juror's
position could be inpartial. Faucher, 227 Ws. 2d at 718.

1102 In skewing the focus, the majority confuses objective
and subjective bias. It uses subjective indicia to answer an
obj ective inquiry. The majority asks whether Tanya G really
was biased, which is a subjective inquiry. I nstead, it should
be asking whether a reasonable juror in Tanya G's position
could be inpartial.

1103 The nmgjority's analysis |eaves confusion in its wake.
Prior to today's decision, Faucher was the |eading case in juror
bias jurisprudence. By not adhering to Faucher and its test for
determ ning objective bias, the majority opinion will |eave the
bench and bar wondering what is the test for determning
obj ective bias and what deference is due to the circuit court's
determ nati on. Shoul d judges still rely on the standards set
forth in Faucher or should they instead resurrect old tests
prior to Faucher?

|1

1104 Applying the correct standard and giving the circuit
court's determ nation proper deference, | conclude that the
circuit court's determnation that Tanya G was objectively
bi ased nust stand.

105 In ordering that Funk was entitled to a new trial
based in part upon its findings that Tanya G was objectively
bi ased, the circuit court did not conclude that every sexual

assault wvictim was prevented from being a juror in a sexual
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assault case.® To the contrary, the judge began his analysis of
objective bias by specifically recognizing that being a victim
of sexual abuse does not preclude a person from sitting on a
jury. He relied in part on the factual simlarities between the
all eged abuse in this case and the abuse that Tanya G
experienced in her past.

1106 The judge reviewed the testinony elicited from the
three children at Funk's trial and conpared it to the abuse that

Tanya G experienced as a child.” He noted the sinilarities in

® Funk's attorney was not seeking a per se rule that all

sexual assault victins should be struck for cause. When asked
at oral argument if the court should always strike victinms of
sexual assault on the basis that they nust be subjectively and
objectively biased, Funk's attorney said "absolutely not." She
stated that the last child sexual assault case that she tried,
she kept a victimon the jury because she thought they are not
al ways bi ased.

"In his oral decision, the circuit court judge stated:

| believe the correct approach . . . is to review the
underlying testinony of three of the children because
that is critical, | believe, and then when we put that
abuse of the three children . . . with the abuse that
was inflicted wupon [Tanya G|, I cone to the
conclusion that the objective juror could not be
unbi ased, and let nme just . . . state how |I've cone to

t hat concl usi on.

As | indicated previously, we have [Tanya G ] who has
been sexually assaulted when she was a young girl,
ki ndergarten through second grade.

W also have [Tanya G ] whose two sibling sisters,
younger than she, were sexually assaulted during the
sanme time period.

W also have [Tanya G] who was in Mnroe County in
2005 sexual |y assaul t ed.

10



No. 2008AP2765- CR awb

age; Tanya G was ten years old when she was sexually abused and
CMF. was ten years old at the tine of the alleged abuse.
Further, he noted that both the abuse that occurred in Tanya
G's past and the alleged abuse in this case involved sisters;
Tanya G 's younger sisters were also victins of the sexual abuse
perpetrated by the school bus driver and Funk's two daughters,
who lived with CMF., were wtnesses to the alleged abuse
inflicted upon her.

107 In addition to the simlarities between Tanya G's
experience with sexual assault and the alleged abuse in this
case, the court had other indicia of Tanya G 's objective bias—
Tanya G 's nonresponsiveness to nultiple questions asked during
voir dire which should have alerted her that an affirmative
response was necessary.

1108 The judge mnmade an opening statenment during voir dire
to the potential jurors indicating that they would be asked

whet her any of them or sonmeone they knew had been a victim of

.[When you |ook at those particular incidences,

and then, when | review the trial record before the
Court, and | need, not in great detail, but in sonme
detail, just to turn everyone's attention to the
trial

[CMF.] was called to testify. . . . She was ten

years of age at the tinme the incident happened.

Ages are inportant because when we |ook at the
previ ous abuse, it appears that [Tanya G ] was young
when these occurred, as well as a factor that | think
is inmportant when we |ook at a reasonable prudent
person [in Tanya G 's] position.

11
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sexual assault. He told themthat they nust be honest and woul d
need to answer the question.

1109 Subsequent questions asked by both parties elicited
responses by nultiple potential jurors. The State asked: "Have
you, or any of your famly nenbers, or close friends ever been
accused of a crine by law enforcenent?” Juror E. responded that
he had a friend who had been accused of a crinme simlar to the
one before the court.

1110 The State further informed the jury that the case
i nvol ves all egations of sexual assault of a child. It asked the
jurors whether, based on those allegations, anyone would have a
difficult time being fair and inpartial. In response to that
guestion, two jurors asked to go into chanbers and both were
eventual |y dism ssed. The replacenent jurors were asked the
sanme questions, and both requested to go into chanbers. One of
the replacenent jurors was excused. The next replacenent juror,
upon being asked the questions, openly disclosed that his uncle
went to prison for sexual assault, and he too was excused.

1111 Defense counsel asked jurors whether anyone had been a
victim of a crinme other than a sexual assault. Three potential
jurors responded that they had. Def ense counsel also inquired
whet her anyone had testified in court. Three potential jurors
responded that they had. Then, defense counsel asked if any
menber of the jury had ever had contact in any form with the
Juneau County District Attorney's Ofice. Again, several jurors

responded that they had.

12
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1112 Despite all of the activity wensuing from the
affirmati ve responses of other jurors, Tanya G never chose to
individually respond to any of the questions asked on voir dire.
Rat her, she remai ned nonresponsi ve.

113 The najority asserts that because it does not know why

Tanya G was nonresponsive, it cannot assess whether she was

enotionally involved in the facts of this case. Majority op.,
158. To the contrary, the record reveals that Tanya G
expl ai ned her silence during other jurors' responsiveness. In
fact, Tanya G offered inconsistent explanations for her
si | ence.

114 At the postconviction evidentiary hearing, Tanya G

testified that she did not talk about the assaults by the bus

driver because, "I didn't want to be fined $5,000 [under the
settlenment agreenent], so | wasn't going to say anything." She
acknow edged, however, that "I understand that | should have
said sonething." Regarding the assault by Julian C., Tanya G
stated: "[I]t's my past. | don't go day to day saying that this
guy raped nme, he did this. It's not the way |I live ny life. |
put it in the back of my head, and | don't reveal it ever
again." However, mnutes l|ater she indicated that, despite

bei ng assaulted repeatedly for three years, her experiences with
sexual assault never crossed her mnd during voir dire or the
two-day trial.

1115 These inconsistent explanations at the postconviction
evidentiary hearing given by Tanya G also support the circuit

court's finding that it was nore probable than not that Tanya G

13
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was objectively biased. It is the function of a circuit court—
not an appellate court—to determne the weight to be given to
i nconsi stent statenents of a wtness. When deciding whether a
juror is biased, a circuit court judge essentially nust make a
credibility determ nation

116 In this case, Tanya G initially stated that she
knowi ngly chose not to disclose the assaults. Later she
contradicted herself and stated that her experiences with sexua
assault never crossed her mnd at voir dire or at trial. A
reasonable judge would take her inconsistent statenments into
consideration when determning that Tanya G was objectively
bi ased. Yet, instead of deferring to the circuit court's
function of weighing conflicting statenments, the majority's
anal ysis ignores them

117 The «circuit court articulated the difficulty and
frustration in comng to this decision. It noted that a new

trial would be a waste of tinme and would take a toll on the

enotional psyches of the children testifying. It stated: "It
makes nme angry, but | believe there's nothing I can do as a
presiding magi strate to this particular case. | nust follow the
law . . . . Is it nore probable than not there was juror
bias[?]"

1118 Unlike the majority, the circuit court followed the
law and had a firm grasp of controlling precedent. The circuit

court correctly stated:

When the Court addresses objective bias, the question
is when we look at [Tanya G ], would a reasonable
person in her position, could they be inpartial,
obj ectively?

14
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The Court nust, as indicated in [Faucher], when
assessing objective bias, consider the facts and
ci rcunst ances surrounding the questions asked and the
answers given on voir dire, and underlying facts of
the case before the Court.

119 In reaching its decision, the circuit court considered
the inconsistent statenents, Tanya G 's nonresponsiveness in the
m dst of other jurors responding to questions inplicating sexua
assaults, and the simlarities between the facts of her assaults
and the facts of this case. Utimately, the circuit court
concluded that a reasonable person in Tanya G's position could
not be inpartial. I determine that the circuit court's
conclusion is one that a reasonabl e judge coul d reach.

120 Accordingly, | respectfully dissent.

121 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON joins this dissent and Justice DAVID T. PROSSER joi ns

Part Il of this dissent.

15
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1122 DAVID T. PROSSER, J. (di ssenting). This case
presents a classic exanple of objective bias. Consequently, |
join Section Il of Justice Ann Wal sh Bradl ey's dissent.
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