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Revi ew of  an or der  of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    We r evi ew an or der  of  

t he cour t  of  appeal s1 af f i r mi ng t he ci r cui t  cour t ' s2 or der  

vacat i ng a j ur y ver di ct  f i ndi ng Davi d Funk ( Funk)  gui l t y of  t wo 

count s of  sexual  assaul t  of  a chi l d and gr ant i ng hi m a new 

t r i al .   The ci r cui t  cour t  or der ed a new t r i al  based on i t s post -

t r i al  di scover y t hat  a j ur or ,  Tanya G. ,  had not  r eveal ed dur i ng 

voi r  di r e t hat  she had been a v i ct i m of  t wo pr i or  i nci dent s of  

                                                 
1 St at e v.  Funk,  No.  2008AP2765- CR,  unpubl i shed or der  ( Wi s.  

Ct .  App.  Apr .  28,  2010) .  

2 The Honor abl e John P.  Roemer ,  Jr .  of  Juneau Count y 
pr esi ded.  
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sexual  assaul t  and i t s f i ndi ngs t hat  t hese exper i ences made her  

bi ased agai nst  Funk.   The i ssue pr esent ed i n t hi s case i s 

whet her  Tanya G.  was bi ased agai nst  Funk,  t her eby depr i v i ng Funk 

of  hi s const i t ut i onal  r i ght  t o an i mpar t i al  j ur y.   Thi s i ssue 

r equi r es us t o addr ess t hr ee sub- i ssues:   ( 1)  whet her  Tanya G.  

f ai l ed t o r espond t o a mat er i al  quest i on dur i ng voi r  di r e,  ( 2)  

whet her  t he c i r cui t  cour t ' s  f i ndi ng t hat  Tanya G.  was 

subj ect i vel y bi ased agai nst  Funk was cl ear l y er r oneous,  and ( 3)  

whet her ,  as a mat t er  of  l aw,  a r easonabl e j udge coul d have 

concl uded t hat  a r easonabl e per son i n Tanya G. ' s  posi t i on coul d 

not  be i mpar t i al ,  and t her ef or e,  Tanya G.  was obj ect i vel y bi ased 

agai nst  Funk.   

¶2 We concl ude t hat  Tanya G.  f ai l ed t o r espond t o a 

mat er i al  quest i on dur i ng voi r  di r e when Funk' s at t or ney asked i f  

anyone on t he j ur y panel  had pr evi ousl y t est i f i ed i n a cr i mi nal  

case.   We al so concl ude t hat  t he c i r cui t  cour t ' s  f i ndi ng t hat  

Tanya G.  was subj ect i vel y bi ased agai nst  Funk i s  unsuppor t ed by 

f act s of  r ecor d and i s c l ear l y er r oneous.   Fi nal l y,  we concl ude 

t hat  t he f act s necessar y t o gr ound a c i r cui t  cour t ' s  r easonabl e 

l egal  concl usi on t hat  a r easonabl e per son i n Tanya G. ' s posi t i on 

coul d not  be i mpar t i al  wer e not  devel oped i n t hi s case,  and 

t her ef or e t he c i r cui t  cour t ' s  concl usi on t hat  Tanya G.  was 

obj ect i vel y bi ased was er r oneous.   Accor di ngl y,  we r ever se t he 

cour t  of  appeal s or der  and r ei nst at e t he gui l t y ver di ct  and 

j udgment  of  convi ct i on.   
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I .  BACKGROUND 

¶3 Funk was char ged wi t h t wo count s  of  sexual  assaul t  of  

a chi l d under  13 year s of  age,  cont r ar y t o Wi s.  St at .  

§ 948. 02( 1)  ( 2005- 06) . 3  The char ges wer e based on t wo encount er s 

wi t h C. M. F. ,  who at  t he t i me was t en year s of  age.   

Speci f i cal l y,  Funk was al l eged t o have per f or med or al  sex on 

C. M. F.  and al so t o have anal l y penet r at ed t he young gi r l .   The 

al l eged i nci dent s occur r ed at  C. M. F. ' s home when her  mot her  was 

at  wor k.   At  t he t i me,  Funk was t he boyf r i end of  C. M. F. ' s 

mot her .   

¶4 I n l at e Apr i l  of  2008,  Funk was t r i ed t o a j ur y f or  

t he assaul t s of  C. M. F.   Rel evant  t o t he i ssue i n t hi s case i s 

what  occur r ed dur i ng voi r  di r e.   Fi r st ,  t owar d t he begi nni ng of  

voi r  di r e,  t he cour t  hi ghl i ght ed t he nat ur e of  t he case and 

not ed t hat  t he j ur or s woul d be asked whet her  t hey,  t hemsel ves,  

or  someone t hey knew,  had ever  been a v i ct i m of  sexual  assaul t .   

The cour t  emphasi zed t hat  t he j ur or s coul d di scuss any sensi t i ve 

i ssues i n chamber s:  

                                                 
3 Wi sconsi n St at .  § 948. 02( 1)  ( 2005- 06)  pr ovi des:  

Sexual  assaul t  of  a chi l d.   ( 1)  Fi r st  Degr ee 
Sexual  Assaul t .   Whoever  has sexual  cont act  or  sexual  
i nt er cour se wi t h a per son who has not  at t ai ned t he age 
of  13 year s i s gui l t y of  one of  t he f ol l owi ng:  

.  .  .  

( b)  I f  t he sexual  cont act  or  sexual  i nt er cour se 
di d not  r esul t  i n gr eat  bodi l y har m t o t he per son,  a 
Cl ass B f el ony.   
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Now,  one of  t he quest i ons i s goi ng t o be,  I  
bel i eve i s,  have anyone of  you been a v i ct i m of  sexual  
assaul t ,  or  a br ot her  or  s i st er  who' s been sexual l y 
assaul t ed;  possi bl y a nei ghbor  of  sexual  assaul t ? 

Wi t h r espect  t o t hat  quest i on,  t o be qui t e f r ank 
wi t h you,  i f  somebody asked me,  have you ever  been a 
v i ct i m of  sexual  assaul t ,  I  woul dn' t  answer  i t ,  but  
you ar e under  oat h;  maybe i t ' s  a br ot her  or  a s i st er ,  
maybe i t ' s  a nei ghbor ,  or  maybe i t ' s  your sel f .  

We coul d go i nt o chamber s,  i f  you wi sh t o;  we 
cer t ai nl y don' t  have t o.   You need t o be honest .   You 
need t o answer  t he quest i on,  and what  we wi l l  do i s t o 
avoi d any embar r assment ,  we can go i nt o chamber s.    

Despi t e t he cour t ' s  pr ocl amat i on t hat  t hese quest i ons woul d be 

asked,  nei t her  t he cour t  nor  t he at t or neys asked whet her  any 

j ur or  had been a v i ct i m of  sexual  assaul t  or  whet her  any j ur or  

knew someone who had been a v i ct i m of  sexual  assaul t .     

¶5 Ot her  quest i ons asked by t he par t i es,  however ,  di d 

l ead t o t he di scl osur e by some j ur or s t hat  t hey per sonal l y,  or  

someone t hey knew,  had been a v i ct i m of  sexual  assaul t .   For  

exampl e,  t he St at e asked:   " Have you,  or  any of  your  f ami l y 

member s,  or  c l ose f r i ends ever  been accused of  a cr i me by l aw 

enf or cement ?"   I n r esponse t o t hi s quest i on,  Jur or  E. 4 di scl osed 

t hat  he had a f r i end who had been accused of  a cr i me i n a 

" s i t uat i on l i ke t hi s. "   The St at e asked t o quest i on Jur or  E.  i n 

chamber s.   I n chamber s,  Jur or  E.  di scl osed t hat  a c l ose f r i end 

of  hi s had r ecent l y been caught  t r y i ng t o ent i ce under age gi r l s 

i nt o havi ng sexual  r el at i ons,  but  assur ed t he cour t  he coul d 

st i l l  be f ai r  and i mpar t i al  t o Funk.   The cour t  di d not  excuse 

Jur or  E.    
                                                 

4 We use i ni t i al s t o pr ot ect  t he i dent i t i es of  t he j ur or s.   
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¶6 The St at e al so asked:   " Now,  t hi s case,  as Judge 

Roemer  not ed,  i nvol ves al l egat i ons of  sexual  assaul t  of  a chi l d.   

Based upon t hose al l egat i ons,  t hose char ges,  does anyone her e 

bel i eve t hey woul d have a di f f i cul t  t i me bei ng f ai r  and 

i mpar t i al  bot h t o t he St at e and t o t he Def endant ?"   I n r esponse 

t o t hi s quest i on,  t wo j ur or s asked t o speak pr i vat el y i n 

chamber s.   Jur or  G.  di scl osed i n chamber s t hat  when she was ni ne 

or  t en,  she was sexual l y mol est ed by a f ami l y  member .   She 

st at ed t hat  i t  woul d be ver y di f f i cul t  f or  her  t o put  t hi s 

exper i ence asi de i f  she wer e pi cked t o s i t  on t he j ur y.   The 

cour t  excused Jur or  G.   The ot her  j ur or ,  Jur or  J. ,  di scl osed 

t hat  her  gr anddaught er  had been sexual l y assaul t ed and t hat  

t her e was cur r ent l y a t r i al  goi ng on i n Fl or i da r el at ed t o t he 

assaul t .   She sai d she di d not  know i f  she coul d be f ai r  and 

i mpar t i al  t o Funk.   The cour t  excused Jur or  J.   

¶7 The cour t  r epl aced t he t wo excused j ur or s. 5  The St at e 

asked t he t wo new j ur or s i f  t hey woul d have answer ed any of  t he 

pr evi ous quest i ons af f i r mat i vel y.  Bot h j ur or s r esponded by 

r equest i ng t o go i nt o chamber s.   Of  t he t wo new j ur or s,  one 

di scl osed t hat  he had hear d about  t he case.   The cour t  di d not  

excuse t he j ur or  based on t hi s i nf or mat i on.   The ot her  new 

                                                 
5 The r epl acement  j ur or s had been i n t he r oom dur i ng t he 

pr evi ous quest i oni ng,  but  wer e not  act i vel y answer i ng t he 
quest i ons.    
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j ur or ,  Jur or  D. , 6 di scl osed t hat  her  ex- husband was r aped when he 

was 14.   She st at ed t hat  she woul d r at her  not  s i t  on t he j ur y.   

Consequent l y,  Jur or  D.  was excused f r om ser vi ce.  

¶8 Jur or  S.  r epl aced Jur or  D.   Jur or  S.  was si mi l ar l y 

quest i oned about  whet her  he woul d have answer ed af f i r mat i vel y t o 

any of  t he pr evi ous quest i ons.   Jur or  S.  asser t ed t hat  he woul d 

have,  but  t hat  he di d not  need t o go i nt o chamber s t o di scuss 

t he answer  pr i vat el y.   He t hen st at ed,  i n open cour t ,  " I t  has t o 

do wi t h knowi ng someone about  a sexual  assaul t  case.   My uncl e 

went  t o pr i son f or  i t ,  and I  don' t  t hi nk I  coul d be f ai r  t o t he 

par t y. "   The cour t  excused Jur or  S.  

¶9 I n addi t i on t o t he above quest i ons asked by t he St at e,  

t he panel  was asked sever al  ot her  t i mes i f  any j ur or  bel i eved he 

or  she coul d not  be f ai r  t o Funk or  t he St at e. 7  These quest i ons 

di d not  l ead t o any f ur t her  asser t i ons of  par t i al i t y .   

                                                 
6 Ther e appear s t o be an er r or  i n t he voi r  di r e t r anscr i pt  

because t he t r anscr i pt  r ef l ect s t he j ur or  we now r ef er  t o as 
Jur or  D.  as bei ng Jur or  G.   However ,  Jur or  G.  had al r eady been 
excused at  t he t i me t hat  t he quest i oni ng of  Jur or  D.  t ook pl ace.    

7 Towar d t he end of  i t s  voi r  di r e quest i oni ng,  t he St at e 
asked:   " [ I ] s t her e anyt hi ng t hat ,  whi l e you ar e s i t t i ng t her e,  
you wer e sayi ng,  ' I  wi sh he' d ask t hi s. '   And I  di dn' t ,  but  you 
j ust  want ed t o t el l  me somet hi ng about  your  ser v i ce as a j ur or  
i n t hi s t r i al ?  Anyt hi ng at  al l ?"   The St at e c l osed i t s voi r  
di r e quest i oni ng by aski ng,  " Ladi es and gent l emen,  i s t her e 
anyt hi ng t hat  woul d make i t  di f f i cul t  f or  you t o ser ve as f ai r  
and i mpar t i al  j ur or s?"     
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¶10 Of  par t i cul ar  i mpor t ance,  Funk' s at t or ney asked i f  any 

j ur or  had ever  t est i f i ed as a wi t ness bef or e:   " Anyone ever  go 

t o cour t  t o t est i f y i n a cr i mi nal  case as a wi t ness?  Anyone 

ever  go t o cour t  t o t est i f y i n a c i v i l  case as a wi t ness?"   

Whi l e numer ous j ur or s answer ed " yes"  t o t hi s quest i on and 

expl ai ned t he c i r cumst ances under  whi ch t hey had t est i f i ed,  

Tanya G.  di d not  r espond.   The St at e al so asked i f  anyone had 

ever  had cont act  wi t h t he Juneau Count y Di st r i ct  At t or ney' s 

Of f i ce.   Sever al  j ur or s r esponded i n t he af f i r mat i ve t o t hi s 

quest i on.   Si mi l ar l y,  Tanya G.  r emai ned si l ent  when t hi s  

quest i on was asked.   A r evi ew of  t he voi r  di r e t r anscr i pt  shows 

t hat  Tanya G.  di d not  r espond i ndi v i dual l y8 t o any quest i on posed 

dur i ng voi r  di r e.  

¶11 Tanya G.  was sel ect ed t o s i t  on t he j ur y.   Dur i ng t he 

t wo- day t r i al ,  C. M. F.  t est i f i ed about  t he assaul t s.   Mor eover ,  

bot h N. M. F. ,  Funk' s 13- year - ol d daught er ,  and A. M. F. ,  Funk' s 14-

year - ol d daught er ,  t est i f i ed,  cor r obor at i ng much of  C. M. F. ' s 

                                                                                                                                                             
I n addi t i on,  def ense counsel  concl uded hi s voi r  di r e by 

aski ng,  " I s t her e anyt hi ng about  t hi s case,  sexual  i nt er cour se 
of  a chi l d,  t wo count s,  anyt hi ng about  quest i ons t hat  Judge 
Roemer  has asked you,  [ t he St at e]  has asked you,  or  I  have asked 
you,  t hat  make you t hi nk you can' t  s i t  on t hi s j ur y?  No hands,  
so t hen,  ever yone t hi nks t hey can si t  on t hi s case and hear  what  
comes f r om t hi s wi t ness st and,  and what  Judge Roemer  i nst r uct s 
you as f ar  as t he l aw i s concer ned and base your  deci s i on i n 
t hi s case sol el y on what  happens i n t hi s cour t r oom.   Agr eed?  
Thank you. "    

8 Ther e wer e sever al  quest i ons posed t o t he ent i r e panel  
t hat  pr oduced a col l ect i ve r esponse.   Assumedl y,  Tanya G.  
r esponded t o t hese quest i ons.    
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st or y. 9  The j ur y convi ct ed Funk of  bot h count s of  sexual  assaul t  

of  a chi l d under  13 year s of  age.   

¶12 Somet i me af t er  t he t r i al ,  Funk l ear ned t hat  Tanya G.  

had been a v i ct i m of  sexual  assaul t .   Consequent l y,  sever al  days 

bef or e hi s schedul ed sent enci ng,  Funk moved t o vacat e t he 

j udgment  of  conv i ct i on and f or  a new t r i al  on t he gr ounds t hat  

Tanya G.  was bi ased agai nst  hi m,  and t her ef or e,  he had been 

depr i ved of  hi s  const i t ut i onal  r i ght  t o an i mpar t i al  j ur y.   

Accor di ng t o Funk' s mot i on,  Tanya G.  was t he vi ct i m i n an 18-

count  sexual  assaul t  case t hat  occur r ed i n 1998.    

¶13 The 1998 sexual  assaul t s occur r ed when Tanya G.  was 

t en year s ol d and i nvol ved Tanya G. ' s school - bus dr i ver  t ouchi ng 

her  pr i vat e ar eas when she woul d get  on and of f  t he bus.   The 

abuse happened on numer ous occasi ons and Tanya G. ' s t wo younger  

s i st er s wer e al so v i ct i ms.   Tanya G.  r epor t ed t he abuse t o t he 

aut hor i t i es and was quest i oned by a Juneau Count y det ect i ve 

about  t he assaul t s.    

¶14 Subsequent  t o Funk' s mot i on t o vacat e t he j udgment ,  i t  

was al so l ear ned t hat  Tanya G.  had been t he vi ct i m of  a sexual  

assaul t  t hat  occur r ed i n Januar y of  2005.   Accor di ng t o t he 

cr i mi nal  compl ai nt  i ssued f or  t he 2005 i nci dent ,  Tanya G.  was at  

a par t y when t he per pet r at or ,  Jul i an C. ,  l ocked Tanya G.  i n a 

bedr oom and f or ced her  t o have sexual  i nt er cour se wi t h hi m.   

                                                 
9 N. M. F.  t est i f i ed t hat  she saw her  f at her ' s peni s i n 

C. M. F. ' s mout h,  and A. M. F.  t est i f i ed t hat  she saw C. M. F.  
st andi ng,  wi t h her  pant s down,  i n f r ont  of  Funk' s chai r  on t he 
day of  t he assaul t s.  
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Tanya G.  t est i f i ed dur i ng t he pr el i mi nar y hear i ng i n t he case 

agai nst  Jul i an C.   Fol l owi ng t he pr el i mi nar y hear i ng,  Jul i an C.  

pl ed no cont est  and was sent enced.   Tanya G.  was 17 year s ol d at  

t he t i me of  t he assaul t  by Jul i an C.   

¶15 I n r esponse t o t hi s newl y di scover ed i nf or mat i on about  

Tanya G. ,  t he c i r cui t  cour t  hel d a post - convi ct i on evi dent i ar y  

hear i ng at  whi ch Tanya G.  t est i f i ed.   At  t he hear i ng,  Tanya G.  

conf i r med t hat  her  el ement ar y- school  bus dr i ver  had sexual l y 

mol est ed her .   She expl ai ned t hat  t he abuse st ar t ed when she was 

i n k i nder gar t en and t hat  i t  occur r ed " ever y day"  she r ode t he 

bus f r om ki nder gar t en t hr ough t hi r d gr ade.   Mor eover ,  Tanya G.  

t est i f i ed t hat  she wi t nessed t he bus dr i ver  abuse her  t wo 

younger  s i st er s.   Tanya G.  r epor t ed t he abuse t o t he 

aut hor i t i es,  but  t he r ecor d does not  r ef l ect  t hat  she t est i f i ed 

i n any pr oceedi ng r el at ed t o t he abuse.   Tanya G.  al so conf i r med 

at  t he post - convi ct i on hear i ng t hat  she had been r aped by Jul i an 

C.  when she was 17 year s ol d.   

¶16 The ci r cui t  cour t  quest i oned Tanya G.  about  whet her  

t he al l egat i ons agai nst  Funk made her  uncomf or t abl e:    

[ The Cour t ] :   Now,  t he quest i on I  have f or  you i s,  
when you hear d what  t he al l egat i ons wer e i nvol v i ng Mr .  
Funk,  di d you f eel  uncomf or t abl e at  t hat  poi nt  i n 
t i me?  

[ Tanya G. ] :   No.  

[ The Cour t ] :   You di dn' t  f eel  uncomf or t abl e 
what soever ? 

[ Tanya G. ] :   No.   
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The cour t  t hen asked Tanya G.  why she di d not  di scl ose each 

speci f i c  i nci dent  of  sexual  assaul t .   Wi t h r egar d t o t he sexual  

assaul t  by t he bus dr i ver ,  Tanya G.  r esponded t hat  she di d not  

t hi nk she was al l owed t o t al k about  i t  because,  under  t he 

set t l ement  agr eement  i n t he case,  her  l awyer  had t ol d her  t hat  

i f  she t al ked about  i t ,  she woul d be f i ned $5, 000. 10  Her  

expl anat i on f or  why she di d not  di scl ose t hat  her  s i st er s had 

been vi ct i ms of  sexual  abuse was:   " I  under st and t hat  I  shoul d 

have sai d somet hi ng,  but  s i nce my si st er s have not hi ng el se on 

t hei r  r ecor ds i ndi cat i ng sexual  assaul t ,  I  wasn' t  al l owed t o put  

t hem i n j eopar dy. "   

¶17 Wi t h r egar d t o t he assaul t  by Jul i an C. ,  Tanya G.  

st at ed t hat  she di d not  di scl ose t he i nci dent  t o t he cour t  

" [ b] ecause i t ' s  my past .   I  don' t  go f r om day t o day sayi ng t hat  

t hi s guy r aped me,  he di d t hi s.   I t ' s  not  t he way I  l i ve my 

l i f e.   I  put  i t  i n t he back of  my head,  and I  don' t  r eveal  i t  

ever  agai n. "  

¶18 At  t he post - convi ct i on hear i ng,  Tanya G.  consi st ent l y 

deni ed t hat  t he nat ur e of  t he al l egat i ons agai nst  Funk caused 

her  t o r ecal l  her  past  exper i ences wi t h sexual  assaul t  dur i ng 

Funk' s t r i al ,  or  t hat  she had pr ej udged Funk i n any way. 11  She 

                                                 
10 The r equi r ement  t hat  Tanya G.  not  di scl ose t he assaul t s 

i s seemi ngl y par t  of  a Mar ch 2008 set t l ement  agr eement  i n a 
c i v i l  case r el at ed t o t he sexual  assaul t s by t he bus dr i ver .   
The sui t  was br ought  by Tanya G.  and her  par ent s agai nst  t he 
school  di st r i ct .      

11 For  exampl e,  one l i ne of  quest i oni ng went  as f ol l ows:  
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[ The Cour t ] :   At  [ t he poi nt  you hear d t he det ai l s of  
t he al l egat i ons agai nst  Funk] ,  di d you have an 
occasi on t o t hi nk about  what  had happened t o you t hen? 

[ Tanya G. ] :   No 

[ The Cour t ] :   So,  when you wer e deal i ng wi t h t hose 
i nci dences t hat  r el at ed t o Mr .  Funk,  you di d not  t hi nk 
about  t he t i me t hat  you and your  s i st er s wer e sexual l y 
assaul t ed? 

[ Tanya G. ] :   No.  

[ The Cour t ] :   Nor  di d you t hi nk about  t he t i me 
i nvol v i ng [ Jul i an C. ] ? 

[ Tanya G. ] :   No.  

[ The Cour t ] :   Wi t h r egar d t o t he sexual  assaul t s ,  di d 
you har bor  any har d f eel i ngs t o Mr .  Funk si nce you,  i n 
t he past ,  had been a v i ct i m of  sexual  assaul t ? 

[ Tanya G. ] :   No.  

[ The Cour t ] :   Wi t h r espect  t o t he evi dence,  di d you 
f eel  uncomf or t abl e hear i ng evi dence i nvol v i ng t he 
sexual  assaul t  of  a chi l d i nvol v i ng Mr .  Funk? 

[ Tanya G. ] :   No.  

[ The Cour t ] :   What  you ar e i ndi cat i ng i s t hat  af t er  
hear i ng t he case of  t hat  t r i al ,  t hat  you di dn' t  
r umi nat e or  t hi nk about  your  occasi ons what soever  t hat  
you wer e assaul t ed? 

[ Tanya G. ] :   No.  

.  .  .  

[ The Cour t ] :   Wi t h r espect  t o t he del i ber at i ons,  as I  
under st and your  t est i mony,  whi l e you wer e del i ber at i ng 
i n t er ms of  your  past  r egar di ng [ t he sexual  assaul t s 
t o whi ch you wer e a v i ct i m] ,  t hey di d not  come up i n 
your  mi nd what soever ? 

[ Tanya G. ] :   No.    
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al so not ed t hat  she di d not  di scuss t hat  she had been a v i ct i m 

of  sexual  assaul t  wi t h any ot her  j ur or s.   Tanya G.  was never  

asked why she di d not  r espond t o t he quest i on about  whet her  any 

j ur or  had been a wi t ness i n a cr i mi nal  case.    

¶19 The ci r cui t  cour t  expr essed i t s di f f i cul t y i n 

under st andi ng Tanya G. ' s answer s.   The cour t  sai d,  " i t ' s  not  so 

much t hat  I ' m not  t aki ng you at  f ace val ue,  but  I  j ust  have a 

har d t i me under st andi ng,  but  i t  seems t o me t hat  t he i nci dences 

t hat  i nvol ved you woul d pr obabl y be some of  t he most  devast at i ng 

of  a per son' s l i f e. "   

¶20 Fol l owi ng t he post - convi ct i on hear i ng and a r evi ew of  

t he voi r  di r e t r anscr i pt ,  t he c i r cui t  cour t  det er mi ned t hat  at  

no t i me dur i ng voi r  di r e was t he quest i on asked:   " ' Have you 

been a v i ct i m of  a sexual  assaul t , '  or ,  ' Have you or  your  f ami l y 

been vi ct i ms of  sexual  assaul t ?' "   However ,  t he cour t  concl uded 

t hat  Tanya G.  di d not  r espond t o a mat er i al  quest i on when Funk' s  

at t or ney asked whet her  anyone had t est i f i ed as a wi t ness i n a 

cr i mi nal  case.   Thi s,  t he cour t  concl uded,  was an i ncor r ect  

answer  gi ven t hat  Tanya G.  had t est i f i ed at  Jul i an C. ' s 

pr el i mi nar y hear i ng.  

¶21 The cour t  t hen concl uded t hat  Tanya G.  was bot h 

subj ect i vel y and obj ect i vel y bi ased.   Wi t h r espect  t o subj ect i ve 

bi as,  t he cour t  opi ned:  

I  have a ver y di f f i cul t  t i me when an i ndi v i dual  t akes 
t he voi r  di r e oat h,  and I  am not  goi ng t o r eci t e i t ,  
but  swear s t o t el l  t he t r ut h,  t he whol e t r ut h t o 
quest i ons asked of  you t o a ver y sol emn occasi on,  
t her e' s a bl ack- r obed man up her e,  and she di d not  
answer  af f i r mat i vel y t o t he quest i on of  whet her  she 
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was a v i ct i m of  assaul t ,  or  mor e speci f i cal l y,  as I ' ve 
pr evi ousl y f ound,  t hat  she coul d not  r ecal l  t hese 
i nci dences.  

.  .  .  

Now,  I ' m not  cal l i ng Tanya [ G. ]  a l i ar .   I  
bel i eve al l  of  us v i ew t hi ngs t hr ough [ ]  a cer t ai n 
pr i sm,  but  I  have a ver y exceedi ngl y,  except i onal l y 
di f f i cul t  t i me f i ndi ng subj ect i vel y t hat  t hi s woman 
who,  as a young chi l d,  and who has as a young woman,  
been sexual l y assaul t ed,  and hear i ng t he t est i mony of  
t hr ee chi l dr en,  who,  as one who was sexual l y 
assaul t ed,  she di dn' t  put  t hat  asi de.   So,  
subj ect i vel y,  I  do f i nd t her e i s bi as.  

¶22 Wi t h r espect  t o obj ect i ve bi as,  t he cour t  not ed t hat  

s i mpl y because Tanya G.  was a v i ct i m of  sexual  assaul t ,  she was 

not  pr ecl uded f r om si t t i ng on t he j ur y.   Rat her ,  t he cour t  

consi der ed whet her  " a r easonabl e per son i n [ Tanya G. ' s]  

posi t i on,  coul d t hey be i mpar t i al ,  obj ect i vel y?"   I n i t s  

anal ysi s,  t he cour t  compar ed t he sexual  assaul t s i nf l i c t ed upon 

Tanya G.  wi t h t he sexual  assaul t s at  i ssue i n Funk' s case.   The 

cour t  not ed t hat  Tanya G.  was assaul t ed by her  bus dr i ver  at  

appr oxi mat el y t he same age as C. M. F. ,  when Funk' s al l eged 

assaul t s occur r ed.   The cour t  al so poi nt ed out  t hat  Tanya G. ' s 

s i st er s wer e sexual l y assaul t ed at  t he same young age,  and not ed 

t hat  i n Funk' s case,  bot h of  Funk' s daught er s,  who r ef er r ed t o 

C. M. F.  as t hei r  " s i st er , "  had t est i f i ed.   

¶23 I n addi t i on,  t he cour t  not ed t hat  Tanya G.  was 

sexual l y assaul t ed agai n when she was 17.   The cour t  t hen 

concl uded,  " I  bel i eve t hat  obj ect i vel y when I  l ook at  t he case 

t hat  was t r i ed,  I  l ook at  t hi s j ur or ' s past ,  obj ect i vel y I  f i nd 

t hat  t he j ur or  coul d not  be f ai r  and i mpar t i al . "   As a r esul t  of  
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t he c i r cui t  cour t ' s  concl usi on t hat  Tanya G.  was bi ased agai nst  

Funk,  t he cour t  vacat ed Funk' s gui l t y ver di ct  and j udgment  of  

convi ct i on and or der ed a new t r i al .  

¶24 The St at e appeal ed.   The cour t  of  appeal s af f i r med i n 

an unpubl i shed or der .   St at e v.  Funk,  No.  2008AP2765- CR,  

unpubl i shed or der  ( Wi s.  Ct .  App.  Apr .  28,  2010) .   On appeal ,  t he 

St at e ar gued t hat  t he c i r cui t  cour t  i mpr oper l y f ound t hat  Tanya 

G.  f ai l ed t o answer  a mat er i al  quest i on because Funk' s mot i on 

f ocused on whet her  Tanya G.  f ai l ed t o answer  whet her  she had 

been a v i ct i m of  sexual  assaul t ,  when no such quest i on was asked 

of  t he j ur y panel .   I d.  at  6.   The cour t  of  appeal s r ej ect ed 

t hi s ar gument ,  r el y i ng on Tanya G. ' s f ai l ur e t o answer  sever al  

quest i ons cor r ect l y,  " i ncl udi ng whet her  she had any past  

cont act s wi t h t he di st r i ct  at t or ney' s of f i ce and any pr i or  

i nvol vement  i n a c i v i l  case,  as wel l  as whet her  she had 

t est i f i ed i n a cr i mi nal  case. "   I d.  at  7.  

¶25 Movi ng t o subj ect i ve bi as,  t he cour t  of  appeal s 

r ej ect ed t he St at e' s ar gument  t hat  t he c i r cui t  cour t  was 

act ual l y appl y i ng an obj ect i ve t est .   I d.  at  8.   I nst ead,  i t  

concl uded t hat  " [ l ] ooki ng at  al l  of  t he cour t ' s  comment s 

t oget her ,  we ar e per suaded t hat  t he cour t  was i n f act  r ej ect i ng 

Tanya G. ' s t est i mony t hat  she di d not  r ecal l  or  t hi nk about  any 

of  her  own past  exper i ences of  sexual  assaul t  or  i nvol vement  i n 

t he cour t  cases st emmi ng f r om t hem. "   I d.   I n ot her  wor ds,  Tanya 

G.  " was si mpl y not  cr edi bl e. "   I d.  at  9.    

¶26 The cour t  of  appeal s di d not  addr ess obj ect i ve bi as,  

not i ng t hat  i t s af f i r mat i on of  t he c i r cui t  cour t ' s  f i ndi ngs t hat  
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Tanya G.  i ncor r ect l y answer ed a mat er i al  quest i on and t hat  she 

was subj ect i vel y bi ased was suf f i c i ent  t o suppor t  t he c i r cui t  

cour t ' s  exer ci se of  di scr et i on.   I d.  at  9- 10.    

¶27 Judge Lundst en f i l ed a di ssent i ng opi ni on i n whi ch he 

concl uded t hat  t he c i r cui t  cour t  " mi sappr ehended what  i s  

r equi r ed f or  f i ndi ngs of  subj ect i ve bi as and obj ect i ve bi as. "   

I d.  at  10.   Namel y,  when anal yzi ng subj ect i ve bi as,  Judge 

Lundst en concl uded t hat  t he c i r cui t  cour t  di sr egar ded Tanya G. ' s  

expl anat i ons and answer s and i nst ead subst i t ut ed i t s own 

j udgment  as t o how a per son i n Tanya G. ' s posi t i on shoul d have 

f el t .   I d.  at  10- 11.   I n hi s br i ef  di scussi on of  obj ect i ve bi as,  

Judge Lundst en decl ar ed t hat  " [ i ] t  i s  suf f i c i ent  t o say t hat  I  

concl ude t hat  t he per t i nent  voi r  di r e quest i ons wer e so 

i nar t f ul l y  posed t hat  Tanya G. ' s non- answer s cannot  r easonabl y 

be used t o suppor t  a f i ndi ng of  obj ect i ve bi as. "   I d.  at  11.   

¶28 We gr ant ed r ev i ew and now r ever se t he cour t  of  

appeal s.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶29 We addr ess whet her  j ur or  Tanya G.  was bi ased agai nst  

Funk t her eby depr i v i ng hi m of  hi s const i t ut i onal  r i ght  t o an 

i mpar t i al  j ur y.   I n so doi ng,  we det er mi ne whet her  Tanya G.  was 

subj ect i vel y or  obj ect i vel y bi ased agai nst  Funk.   See St at e v.  

Faucher ,  227 Wi s.  2d 700,  716,  596 N. W. 2d 770 ( 1999) ;  St at e v.  

Wyss,  124 Wi s.  2d 681,  726,  370 N. W. 2d 745 ( 1985) ,  over r ul ed on 

ot her  gr ounds by St at e v.  Poel l i nger ,  153 Wi s.  2d 493,  451 

N. W. 2d 752 ( 1990) .   Whet her  a j ur or  was asked cer t ai n quest i ons 



No.  2008AP2765- CR   

 

16 
 

and i ncor r ect l y or  i ncompl et el y r esponded t o t hose quest i ons i s 

an i ssue of  f act  t hat  we wi l l  not  r ever se unl ess i t  i s  c l ear l y 

er r oneous.   St at e ex r el .  Phar m v.  Bar t ow,  2007 WI  13,  ¶12,  298 

Wi s.  2d 702,  727 N. W. 2d 1;  see al so St at e v.  Casey,  166 Wi s.  2d 

341,  348,  479 N. W. 2d 251 ( Ct .  App.  1991) .   However ,  whet her  t he 

quest i on at  i ssue i s " mat er i al "  i s  a quest i on of  l aw t hat  we 

r evi ew i ndependent l y.   See Phar m,  298 Wi s.  2d 702,  ¶12.    

¶30 " [ W] e wi l l  uphol d t he c i r cui t  cour t ' s  f act ual  f i ndi ng 

t hat  a pr ospect i ve j ur or  i s or  i s not  subj ect i vel y bi ased unl ess 

i t  i s  c l ear l y er r oneous. "   Faucher ,  227 Wi s.  2d at  718.   

Obj ect i ve bi as,  on t he ot her  hand,  i s a mi xed quest i on of  f act  

and l aw.   I d.  at  720.   " [ A]  c i r cui t  cour t ' s  f i ndi ngs r egar di ng 

t he f act s and ci r cumst ances sur r oundi ng voi r  di r e and t he case 

wi l l  be uphel d unl ess t hey ar e c l ear l y er r oneous.   Whet her  t hose 

f act s f ul f i l l  t he l egal  st andar d of  obj ect i ve bi as i s a quest i on 

of  l aw. "   I d.   Al t hough we do not  def er  t o a c i r cui t  cour t ' s  

deci s i on on a quest i on of  l aw,  wher e t he f act ual  and l egal  

det er mi nat i ons ar e i nt er t wi ned as t hey ar e i n det er mi ni ng 

obj ect i ve bi as,  we gi ve wei ght  t o t he c i r cui t  cour t ' s  l egal  

concl usi on.   We have sai d t hat  we wi l l  r ever se a c i r cui t  cour t ' s  

det er mi nat i on i n r egar d t o obj ect i ve bi as " onl y i f  as a mat t er  

of  l aw a r easonabl e j udge coul d not  have r eached such a 

concl usi on. "   I d.  at  720- 21.   



No.  2008AP2765- CR   

 

17 
 

B.   Pr i nci pl es f or  Assessi ng Jur or  Bi as 

¶31 The Si xt h Amendment  of  t he Uni t ed St at es Const i t ut i on12 

and Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on13 

guar ant ee cr i mi nal  def endant s t he r i ght  t o an i mpar t i al  j ur y.   

Mor eover ,  pr i nci pl es of  due pr ocess under  whi ch a def endant  i s 

t o be j udged sol el y on evi dence adduced at  t r i al  al so pr ot ect  a 

cr i mi nal  def endant ' s r i ght  t o an i mpar t i al  j ur y.   St at e v.  

Ki er nan,  227 Wi s.  2d 736,  750,  596 N. W. 2d 760 ( 1999) .  

" Pr ospect i ve j ur or s ar e pr esumed i mpar t i al . "   St at e v.  Loui s,  

156 Wi s.  2d 470,  478,  457 N. W. 2d 484 ( 1990) .   The par t y 

chal l engi ng a j ur or ' s i mpar t i al i t y  bear s t he bur den of  r ebut t i ng 

t hi s pr esumpt i on and pr ovi ng bi as.   I d.    

¶32 When we ar e asked t o assess j ur or  bi as,  we empl oy a 

t wo- st ep t est  devel oped i n Wyss.   Under  t hat  t est ,  i n or der  t o 

be gr ant ed a new t r i al ,  a l i t i gant  must  pr ove:   

( 1)  t hat  t he j ur or  i ncor r ect l y or  i ncompl et el y 
r esponded t o a mat er i al  quest i on on voi r  di r e;  and i f  
so,  ( 2)  t hat  i t  i s  mor e pr obabl e t han not  t hat  under  
t he f act s and ci r cumst ances sur r oundi ng t he par t i cul ar  
case,  t he j ur or  was bi ased agai nst  t he movi ng par t y.  

Wyss,  124 Wi s.  2d at  726.  

                                                 
12 The Si xt h Amendment  of  t he Uni t ed St at es Const i t ut i on 

pr ovi des:   " I n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  
enj oy t he r i ght  t o a speedy and publ i c t r i al ,  by an i mpar t i al  
j ur y of  t he St at e and di st r i ct  wher ei n t he cr i me shal l  have been 
commi t t ed .  .  .  . "  

13 Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on 
pr ovi des:   " I n al l  cr i mi nal  pr osecut i ons t he accused shal l  enj oy 
t he r i ght  .  .  .  t o a speedy publ i c t r i al  by an i mpar t i al  j ur y of  
t he count y or  di st r i ct  wher ei n t he of f ense shal l  have been 
commi t t ed .  .  .  . "    
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¶33 Under  t he f i r st  st ep of  t he Wyss t est  when,  as i s t he 

case her e,  t her e i s no f act ual  di sput e about  what  was asked and 

answer ed dur i ng voi r  di r e, 14 t he i ssue we addr ess i s whet her  t he 

quest i on i ncor r ect l y or  i ncompl et el y answer ed i s  mat er i al .   We 

have not  pr evi ousl y had t he oppor t uni t y t o f ul l y ar t i cul at e what  

const i t ut es a mat er i al  quest i on.   However ,  our  r at i onal e i n Wyss 

f or  r ej ect i ng t he t wo- st ep t est  set  f or t h by t he Supr eme Cour t  

i n McDonough Power  Equi pment ,  I nc.  v.  Gr eenwood,  464 U. S.  548 

( 1984) ,  pr ovi des i nsi ght  i nt o what  const i t ut es a mat er i al  

quest i on.    

¶34 Pur suant  t o t he McDonough t est ,  t he chal l engi ng par t y  

has t o " ' f i r st  demonst r at e t hat  a j ur or  f ai l ed t o answer  

honest l y a mat er i al  quest i on on voi r  di r e,  and t hen f ur t her  show 

t hat  a cor r ect  r esponse woul d have pr ovi ded a val i d basi s f or  a 

chal l enge f or  cause. ' "   Wyss,  124 Wi s.  2d at  721 ( quot i ng 

McDonough,  464 U. S.  at  556) .   We r ej ect ed t hi s appr oach i n Wyss 

because we bel i eved i t  t o be t oo l i mi t ed.   I d.  at  727- 28.   We 

expl ai ned t hat  under  t he McDonough t est ,  c i r cumst ances coul d 

ar i se wher e a j ur or ' s honest  r esponse t o a quest i on he or  she 

i ncor r ect l y or  i ncompl et el y r esponded t o dur i ng voi r  di r e may 

not ,  i n and of  i t sel f ,  be enough t o pr ovi de a val i d basi s t o 

chal l enge t he j ur or  f or  cause.   Nonet hel ess,  i f  t he quest i on had 

been answer ed cor r ect l y at  voi r  di r e,  i t  may have l ed t o f ur t her  

                                                 
14 As di scussed above,  Tanya G.  r emai ned si l ent  when t he 

panel  was asked i f  anyone had ever  t est i f i ed as a wi t ness i n a 
cr i mi nal  mat t er ,  al t hough she had t est i f i ed at  t he pr el i mi nar y 
hear i ng i n t he case agai nst  Jul i an C.  
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quest i oni ng t hat  woul d have pr ov i ded a val i d bas i s t o chal l enge 

f or  cause.   I n ot her  wor ds,  as we opi ned,  " a nar r ow r eadi ng of  

McDonough f ai l s t o t ake i nt o account  t he ver y r eal  possi bi l i t y  

t hat  a cor r ect  and/ or  compl et e answer ,  al t hough not  pr ovi di ng a 

basi s f or  chal l enge i t sel f ,  may wel l  pr ovi de t he basi s f or  

f ur t her  quest i ons and r esponses t hat  do uncover  bi as. "   I d.  at  

729. 15 

                                                 
15 We pr ovi ded a usef ul  exampl e t o i l l ust r at e our  concer n 

wi t h McDonough Power  Equi pment ,  I nc.  v.  Gr eenwood,  464 U. S.  548 
( 1984) :  

Take f or  exampl e a per sonal  i nj ur y case wher e al l  
pr ospect i ve j ur or s ar e asked i f  t hey have any 
chi l dr en.   A j ur or  who has a chi l d f ai l s  t o r espond,  
but  not  onl y does she have a chi l d,  but  her  chi l d had 
r ecent l y been badl y i nj ur ed i n an aut omobi l e acci dent .  
I f  a l i t i gant  sought  t o have a new t r i al  or der ed once 
havi ng l ear ned of  t he j ur or ' s i ncor r ect  answer ,  t hat  
l i t i gant  woul d not  pr evai l  i f  t he l anguage of  t he 
McDonough opi ni on was appl i ed nar r owl y.   A cor r ect  
answer  on voi r  di r e woul d have been t hat  t he 
pr ospect i ve j ur or  di d have a chi l d.   However ,  appl y i ng 
t he McDonough l anguage l i t er al l y,  t hi s cor r ect  answer  
woul d not  pr ove t o be suf f i c i ent  t o pr ovi de a basi s t o 
st r i ke t hi s j ur or  f or  cause.   The cor r ect  answer  
( " yes,  I  have a chi l d" )  woul d not  i n and of  i t sel f  
pr ovi de a basi s f or  a chal l enge f or  cause.   However ,  
i f  f ur t her  i nqui r y wer e al l owed,  i t  woul d r eveal  t hat  
not  onl y di d she have a chi l d,  but  t hat  t hat  chi l d had 
been ser i ousl y i nj ur ed i n an aut omobi l e acci dent  and,  
possi bl y t hat  she har bor ed ant agoni st i c f eel i ngs 
agai nst  dr i ver s of  aut omobi l es who caused acci dent s 
and i nsur ance compani es t hat  cont est ed benef i t s.   A 
compl et e i nqui r y woul d have r eveal ed t hat  t he 
pr ospect i ve j ur or  was suf f i c i ent l y bi ased t o pr ovi de a 
val i d basi s f or  a chal l enge f or  cause.  

St at e v.  Wyss,  124 Wi s.  2d 681,  728- 29,  370 N. W. 2d 745 
( 1985) ,  over r ul ed on ot her  gr ounds by St at e v.  Poel l i nger ,  
153 Wi s.  2d 493,  451 N. W. 2d 752 ( 1990) .  
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¶35 Whi l e t hi s di scussi on i n Wyss was used as suppor t  f or  

our  r ej ect i on of  t he second st ep of  t he McDonough t est ,  i t  al so 

i s t el l i ng about  what  const i t ut es a mat er i al  quest i on under  t he 

Wi sconsi n j ur or  bi as t est .   Our  di scussi on demonst r at es t hat  i t  

i s  i mpor t ant  t o consi der  f ol l ow- up quest i ons t hat  woul d l i kel y  

have been asked had t he j ur or  answer ed t he asked quest i on 

cor r ect l y.   Consequent l y,  mat er i al  quest i ons ar e not  onl y t hose 

quest i ons t o whi ch t he di r ect  or  i mmedi at e answer  r eveal s a 

j ur or ' s bi as.   Rat her ,  i f  t he def endant  pr oves t hat  t he quest i on 

and i t s cor r ect  answer  woul d have i nci t ed f ur t her  i nqui r y,  

i nqui r y t hat  woul d l i kel y have uncover ed bi as,  we consi der  t he 

i ni t i al  quest i on t o be mat er i al .   St at ed anot her  way,  i f  t he 

quest i on t he j ur or  i ncompl et el y and/ or  i ncor r ect l y answer ed i s 

of  consequence t o t he det er mi nat i on of  bi as,  i t  i s  mat er i al .  

¶36 I n Faucher ,  we engaged i n a t hor ough anal ysi s of  t he 

t hr ee t ypes of  j ur or  bi as:   st at ut or y bi as,  subj ect i ve bi as,  and 

obj ect i ve bi as. 16  Faucher ,  227 Wi s.  2d at  717- 19.   The onl y 
                                                 

16 Pr i or  t o t hi s cour t ' s  di scussi on of  j ur or  bi as i n St at e 
v.  Faucher ,  227 Wi s.  2d 700,  596 N. W. 2d 770 ( 1999) ,  Wi sconsi n 
j ur i spr udence used i nconsi st ent  t er ms t o descr i be st at ut or y,  
subj ect i ve,  and obj ect i ve j ur or  bi as.   I d.  at  706.   
Speci f i cal l y,  pr i or  t o Faucher ,  Wi sconsi n j ur or  bi as 
j ur i spr udence used t he t er ms " i mpl i ed, "  " act ual , "  and " i nf er r ed"  
bi as.   I d.   Whi l e we caut i oned i n Faucher  when we adopt ed t he 
t er ms " st at ut or y, "  " subj ect i ve, "  and " obj ect i ve"  t o descr i be 
j ur or  bi as t hat  t hey " do not  neat l y cor r espond t o t he t er ms 
' i mpl i ed, '  ' act ual , '  and ' i nf er r ed'  as we have used t hose t er ms 
i n our  pr i or  cases, "  we not ed t hat  " f or  t he pur poses of  
pr ovi di ng t he ci r cui t  cour t s and pr act i t i oner s wi t h gui dance,  we 
do acknowl edge t hat  subj ect i ve bi as i s most  c l osel y aki n t o what  
we had cal l ed act ual  bi as,  and t hat  obj ect i ve bi as i n some ways 
cont empl at es bot h our  use of  t he t er ms i mpl i ed and i nf er r ed 
bi as. "   I d.  at  716.   



No.  2008AP2765- CR   

 

21 
 

i ssues pr esent ed i n t hi s case ar e whet her  Tanya G.  was 

subj ect i vel y or  obj ect i vel y bi ased. 17  

¶37 The i nqui r y i nt o whet her  a j ur or  i s subj ect i vel y 

bi ased i s f ocused on t he speci f i c  j ur or ' s st at e of  mi nd.   I d.  at  

718.   Jur or s ar e subj ect i vel y bi ased when t hey have " expr essed 

or  f or med any opi ni on"  about  t he case pr i or  t o hear i ng t he 

evi dence.   I d.  at  717.   A j ur or  may r eveal  hi s or  her  subj ect i ve 

bi as ei t her  t hr ough wor ds,  namel y hi s or  her  expl i c i t  asser t i on 

of  bi as or  par t i al i t y ,  t hr ough demeanor ,  or  t hr ough a 

combi nat i on of  t he t wo.   I d. ;  see al so St at e v.  Li ndel l ,  2001 WI  

108,  ¶36,  245 Wi s.  2d 689,  629 N. W. 2d 223.   " Whi l e t her e may be 

t he occasi on when a pr ospect i ve j ur or  expl i c i t l y  admi t s t o a 

pr ej udi ce,  or  expl i c i t l y  admi t s t o an i nabi l i t y  t o set  asi de a 

pr ej udi ce,  most  f r equent l y t he pr ospect i ve j ur or ' s subj ect i ve 

bi as wi l l  [ ]  be r eveal ed [ onl y]  t hr ough hi s or  her  demeanor . "   

Faucher ,  227 Wi s.  2d at  718.   When subj ect i ve bi as i s evi denced 

by a j ur or ' s demeanor ,  t he c i r cui t  cour t ' s  assessment  wi l l  of t en 

r est  on i t s anal ysi s of  t he j ur or ' s honest y and cr edi bi l i t y .   

I d.    

¶38 Obj ect i ve bi as,  on t he ot her  hand,  shi f t s t he i nqui r y 

f r om t he speci f i c  j ur or ' s st at e of  mi nd t o an i nqui r y i nt o 

" whet her  [ a]  r easonabl e per son i n t he i ndi v i dual  pr ospect i ve 

                                                 
17 A j ur or  i s st at ut or i l y  bi ased r egar dl ess of  hi s abi l i t y  

t o r emai n i mpar t i al ,  i f  he i s r el at ed by " bl ood,  mar r i age or  
adopt i on t o any par t y or  t o any at t or ney appear i ng i n t he case,  
or  has any f i nanci al  i nt er est  i n t he case. "   Wi s.  St at .  
§ 805. 08( 1)  ( 2009- 10) ;  see al so Faucher ,  227 Wi s.  2d at  715 
( c i t i ng § 805. 08( 1)  ( 1995- 96) ) .  
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j ur or ' s posi t i on coul d be i mpar t i al . "   I d.   The f ocus i s on t he 

f act s and ci r cumst ances sur r oundi ng t he voi r  di r e and t r i al ,  and 

whet her  gi ven t hose f act s and ci r cumst ances,  a r easonabl e per son 

i n t he j ur or ' s posi t i on woul d be bi ased.   I d.  at  718- 19.    

¶39 I n cases i nvol v i ng a j ur or  who was not  f or t hcomi ng 

dur i ng voi r  di r e and subsequent l y sat  on t he j ur y,  a c i r cui t  

cour t  i s  t o consi der  t he f ol l owi ng t hr ee,  non- excl usi ve,  f act or s  

t o det er mi ne obj ect i ve bi as:  

( 1)  di d t he quest i on asked suf f i c i ent l y i nqui r e 
i nt o t he subj ect  mat t er  t o be di scl osed by t he j ur or ;  

( 2)  wer e t he r esponses of  ot her  j ur or s t o t he 
same quest i on suf f i c i ent  t o put  a r easonabl e per son on 
not i ce t hat  an answer  was r equi r ed;  

( 3)  di d t he j ur or  become awar e of  hi s or  her  
f al se or  mi sl eadi ng answer s at  anyt i me dur i ng t he 
t r i al  and f ai l  t o not i f y t he t r i al  cour t ? 

I d.  at  727 ( quot i ng Wyss,  124 Wi s.  2d at  731) . 18  We exami ne 

t hese quest i ons because a j ur or ' s r esponses under  t he f act s and 

                                                 
18 Just i ce Br adl ey' s di ssent  mi st akenl y i nf er s t hat  Faucher  

over r ul ed Wyss,  t her eby di scar di ng t hi s anal ysi s.   Just i ce 
Br adl ey' s di ssent ,  ¶86.   Just i ce Br adl ey' s di ssent  mi sr eads 
Faucher .   Whi l e,  as di scussed above,  see supr a not e 16,  we 
adopt ed new t er ms t o di scuss t he t hr ee t ypes of  j ur or  bi as i n 
Faucher ,  we expl i c i t l y  st at ed t hat  i n adopt i ng t hese new t er ms,  
we wer e not  changi ng t he exi st i ng j ur or  bi as j ur i spr udence.   
Faucher ,  227 Wi s.  2d at  706 ( " Our  adopt i on of  t hese new t er ms 
does not ,  however ,  change our  exi st i ng j ur i spr udence. " )  
( emphasi s added) .    
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I n an at t empt  t o ar gue t hat  t he j ur i spr udence was changed 

despi t e our  pr ocl amat i on i n Faucher  t hat  we wer e not  changi ng 
t he exi st i ng j ur i spr udence,  t he di ssent  c i t es t o case l aw 
descr i bi ng t he st at e of  j ur or  bi as l aw pr e- Faucher .   
Speci f i cal l y,  t he di ssent  t akes l anguage f r om St at e v.  Oswal d,  
232 Wi s.  2d 103,  606 N. W. 2d 238 ( Ct .  App.  1999)  and St at e v.  
Wol f e,  2001 WI  App 136,  246 Wi s.  2d 233,  631 N. W. 2d 240.   
Just i ce Br adl ey' s di ssent ,  ¶93.   The l anguage ci t ed by t he 
di ssent ,  however ,  r ef er s t o t he t er mi nol ogy used pr e- Faucher  and 
i t s conf usi ng and i nconsi st ent  appl i cat i on.   I t  does not  r ef er  
t o t he Wyss t est  f or  obj ect i ve bi as.    

For  exampl e,  i n f ul l ,  t he sent ence t he di ssent  c i t es f r om 
Oswal d r eads:   " I n [ Faucher  and ot her  cases publ i shed at  t he 
same t i me] ,  t he cour t  c l ar i f i ed t he pr evi ousl y t ur bi d st at e of  
j ur or  bi as j ur i spr udence i n Wi sconsi n,  adopt i ng t he t er ms 
' st at ut or y, '  ' subj ect i ve'  and ' obj ect i ve'  bi as t o r epl ace t he 
mi sused ' i mpl i ed, '  ' act ual '  and ' i nf er r ed'  bi as t er mi nol ogy. "   
Oswal d,  232 Wi s.  2d at  110.   Li kewi se,  when r ef er r i ng t o t he 
" mur ky wat er s"  of  pr e- Faucher  j ur or  bi as j ur i spr udence,  t he 
Wol f e cour t  was r ef er r i ng t o t he " mi sused ' i mpl i ed, '  ' act ual '  
and ' i nf er r ed'  t er mi nol ogy. "   Wol f e,  246 Wi s.  2d 233,  ¶19.   What  
i s mor e,  t he " new appr oach"  t hat  Pr of essor s Bl i nka and Hammer  
descr i bed i n t hei r  1999 ar t i c l e was t he new t er mi nol ogy adopt ed 
by t he Faucher  cour t .   Dani el  D.  Bl i nka & Thomas J.  Hammer ,  
Wi sconsi n Lawyer ,  Sept .  1999,  at  30,  40.   As di scussed above,  we 
ar e i n compl et e agr eement  wi t h t he di ssent  t hat  Faucher  changed 
j ur or  bi as t er mi nol ogy.   The di ssent  er r s,  however ,  i n 
at t empt i ng t o expand t hese changes,  and r eadi ng t hem t o over r ul e 
t he t est  set  f or t h i n Wyss.   

Mor eover ,  as suppor t  f or  i t s  pr oposi t i on t hat  Faucher  
di scar ded t he Wyss t est ,  t he di ssent  poi nt s out  t hat  Faucher  
" di d not  appl y t he t hr ee- par t  t est  at  al l . "   Just i ce Br adl ey' s 
di ssent ,  ¶86.   Whi l e t hi s asser t i on may be t r ue,  Faucher  makes 
cl ear  t hat  t he Wyss anal ysi s i s t o be empl oyed i n " l ack of  j ur or  
candor  cases, "  such as t he case bef or e us.   Faucher ,  227 Wi s.  2d 
at  726- 28.   Faucher  was not  a " l ack of  j ur or  candor "  case.   
Faucher  concer ned a j ur or  who knew a wi t ness and sai d t hat  he 
bel i eved t hat  t he wi t ness was a " ' per son of  i nt egr i t y '  who 
' woul dn' t  l i e. ' "   I d.  at  705.   Faucher  moved t o st r i ke t he 
pr ospect i ve j ur or  f or  cause and hi s mot i on was deni ed.   I d.   
Ther ef or e,  t her e was no r eason t o empl oy t he Wyss anal ysi s i n 
Faucher .   Addi t i onal l y,  nei t her  Oswal d nor  Wol f e ar e " l ack of  
j ur or  candor "  cases.    
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c i r cumst ances of  a par t i cul ar  case must  be compar ed wi t h t hose 

of  a r easonabl e per son i n t he posi t i on of  t he j ur or .   St at e v.  

Del gado,  223 Wi s.  2d 270,  281- 82,  558 N. W. 2d 1 ( 1999) .    

¶40 Sexual  assaul t  cases can be di f f i cul t  f or  any j ur or .   

However ,  t he " f ai l ur e of  a j ur or  i n a sexual  assaul t  case t o 

answer  cor r ect l y or  compl et el y a quest i on dur i ng voi r  di r e about  

hi s or  her  exper i ence of  sexual  assaul t  does not  const i t ut e bi as 

per  se. "   I d.  at  282;  see al so St at e v.  Er i ckson,  227 Wi s.  2d 

758,  777,  596 N. W. 2d 749 ( 1999) .   The answer s t o t he quest i ons 

suggest ed i n Wyss and Del gado wi l l  pr ovi de i nsi ght  i nt o whet her  

t he j ur or  was so emot i onal l y af f ect ed by t he pr i or  sexual  

assaul t  t hat  a r easonabl e per son i n t he j ur or ' s posi t i on coul d 

not  be i mpar t i al .   Del gado,  223 Wi s.  2d at  285- 86.   I n our  

r evi ew,  we per f or m an i ndependent  appl i cat i on of  t hese f act or s  

t o t he f act s and ci r cumst ances of  t he case t o det er mi ne whet her  

t he j ur or  was obj ect i vel y bi ased as a mat t er  of  l aw.   See i d.  at  

283- 85.  

                                                                                                                                                             
Fi nal l y,  t he di ssent  c i t es t o St at e v.  Wi l k i nson,  No.  02-

1206,  unpubl i shed per  cur i am,  ¶2 ( Wi s.  Ct .  App.  Jan.  29,  2003) .   
See Just i ce Br adl ey' s di ssent ,  ¶96.   Whi l e Wi l k i nson al so i s not  
a " l ack of  j ur or  candor "  case,  and equal l y i nappl i cabl e her e,  we 
under scor e t he i mpr opr i et y of  c i t i ng t o a 2003 unpubl i shed,  
unaut hor ed cour t  of  appeal s opi ni on,  a c i t at i on cont r ar y t o t hi s 
cour t ' s  r ul es.   To expl ai n f ur t her ,  subsequent  t o Jul y 1,  2009,  
an unpubl i shed,  aut hor ed opi ni on may be ci t ed f or  per suasi ve,  
but  not  pr ecedent i al  val ue.   Wi s.  St at .  § 809. 23( 3) ( b) .   
However ,  t he Wi l k i nson deci s i on does not  come wi t hi n 
§ 809. 23( 3) ( b)  because i t  i s  a per  cur i am deci s i on and i t  was 
not  i ssued subsequent  t o Jul y 1,  2009.   Consequent l y,  i t  i s  an 
i mpr oper  c i t at i on.   
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C.   Appl i cat i on 

a.   Mat er i al  quest i on 

¶41 We now appl y t he l egal  st andar ds set  f or t h above t o 

t he f act s and ci r cumst ances of  t hi s case.   Begi nni ng wi t h t he 

f i r st  st ep of  t he t wo- st ep Wyss t est ,  we agr ee wi t h t he c i r cui t  

cour t  and cour t  of  appeal s t hat  Tanya G.  f ai l ed t o answer  

def ense counsel ' s quest i ons:   " Anyone ever  go t o cour t  t o 

t est i f y i n a cr i mi nal  case as a wi t ness?  Anyone ever  go t o 

cour t  t o t est i f y i n a c i v i l  case as a wi t ness?"    

¶42 Mor eover ,  gi ven t he f act s of  t hi s case,  t hi s quest i on 

was mat er i al .   Funk' s ar gument  t hr oughout  has been t hat  Tanya G.  

was bi ased based on her  pr evi ous exper i ences as a v i ct i m of  

sexual  assaul t .   Had Tanya G.  cor r ect l y r esponded when asked i f  

she had t est i f i ed i n a cr i mi nal  case,  t hi s woul d l i kel y have 

i nci t ed f ur t her  quest i oni ng t hat  may have uncover ed t hat  Tanya 

G.  had been a v i ct i m of  sexual  assaul t .    

¶43 The l i kel i hood t hat  an af f i r mat i ve r esponse by Tanya 

G.  may have l ed t o t he event ual  di scl osur e t hat  she had been a 

v i ct i m of  sexual  assaul t  i s  evi denced by t he r esponses of  t he 

ot her  j ur or s t o t hi s quest i on.   When Funk' s at t or ney asked 

whet her  anyone on t he panel  had t est i f i ed as a wi t ness,  f our  

j ur or s answer ed i n t he af f i r mat i ve.   Al l  f our  di scl osed t he 

nat ur e of  t he case i n whi ch he or  she had t est i f i ed,  ei t her  i n 

t hei r  i ni t i al  answer  t o t he quest i on or  i n r esponse t o a f ol l ow-

up quest i on by Funk' s at t or ney.   Consequent l y,  had Tanya G.  

cor r ect l y,  and af f i r mat i vel y,  r esponded t o t hat  quest i on,  

put t i ng t he cour t  on not i ce t hat  she had pr evi ousl y t est i f i ed i n 
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a cr i mi nal  case,  i t  i s  l i kel y Funk' s at t or ney woul d have asked 

Tanya G.  det ai l s about  t he nat ur e of  t he case i n whi ch she 

t est i f i ed.   The cour t ,  t her ef or e,  woul d have di scover ed t hat  t he 

case was a sexual  assaul t  case and t hat  Tanya G.  was t he vi ct i m 

of  t hat  assaul t .   As such,  t he quest i on was of  consequence t o 

t he bi as det er mi nat i on at  i ssue her e and i s mat er i al .  

b.   Subj ect i ve bi as 

¶44 Movi ng t o t he second st ep of  Wyss,  whet her  Funk pr oved 

t hat  i t  was mor e pr obabl e t han not  t hat  under  t he f act s and 

ci r cumst ances sur r oundi ng t hi s case,  Tanya G.  was bi ased agai nst  

hi m,  we f i r st  addr ess subj ect i ve bi as.   The quest i on t hat  Tanya 

G.  di d not  answer  was whet her  she had been a wi t ness i n a 

cr i mi nal  case.   However ,  at  t he post - convi ct i on hear i ng,  no one 

asked her  why she di d not  r espond t o t hat  quest i on.   Ther ef or e,  

t her e i s no r ecor d of  why she f ai l ed t o answer .   Al l  of  t he 

quest i oni ng of  Tanya G.  i n t he post - convi ct i on hear i ng f ocused 

on why she had not  r eveal ed t hat  she was a v i ct i m of  sexual  

assaul t .   However ,  no quest i on about  bei ng t he vi ct i m of  sexual  

assaul t  was asked dur i ng voi r  di r e.    

¶45 As expl ai ned above,  t he i nqui r y r equi r ed by l aw t o 

det er mi ne whet her  Tanya G.  i s subj ect i vel y bi ased i s f ocused on 

her  st at e of  mi nd.   Faucher ,  227 Wi s.  2d at  718.   A j ur or  may 

r eveal  subj ect i ve bi as by an expl i c i t  asser t i on of  bi as.   I d.  at  

717.   Tanya G.  di d not  say t hat  she was bi ased agai nst  Funk.   To 

t he cont r ar y,  Tanya G.  expl i c i t l y  and consi st ent l y asser t ed at  

t he post - convi ct i on evi dent i ar y hear i ng t hat  she was not  bi ased 

agai nst  Funk.   See,  e. g. ,  supr a not e 11.   Mor eover ,  dur i ng voi r  



No.  2008AP2765- CR   

 

27 
 

di r e,  Tanya G.  never  i ndi cat ed she was bi ased agai nst  Funk 

despi t e t he panel  bei ng asked numer ous t i mes whet her  anyone 

woul d have di f f i cul t i es bei ng i mpar t i al .    

¶46 Subj ect i ve bi as al so may be r eveal ed t hr ough a j ur or ' s 

demeanor ,  wi t h a det er mi nat i on of  bi as r est i ng on whet her  t he 

c i r cui t  cour t  f i nds t he j ur or  cr edi bl e.   Faucher ,  227 Wi s.  2d at  

718.   Gi ven t hi s st andar d,  t he c i r cui t  cour t ' s  expl anat i on f or  

i t s f i ndi ng t hat  Tanya G.  was subj ect i vel y bi ased i s di f f i cul t  

t o under st and.   I n t he por t i on of  t he c i r cui t  cour t ' s  or al  

deci s i on t hat  expl ai ned i t s f i ndi ng,  t he c i r cui t  cour t  di d not  

descr i be Tanya G. ' s demeanor ,  ei t her  at  voi r  di r e or  at  t he 

post - convi ct i on hear i ng,  and expl ai n how her  demeanor  

demonst r at ed t o t he cour t  t hat  she was bi ased.   I nst ead,  t he 

c i r cui t  cour t  expr essed i t s bel i ef  i n her  r esponses:   " Now,  I ' m 

not  cal l i ng Tanya [ G. ]  a l i ar .   I  bel i eve al l  of  us v i ew t hi ngs 

t hr ough [ ]  a cer t ai n pr i sm. "    

¶47 The cour t  t hen f ound Tanya G.  subj ect i vel y bi ased 

based on Tanya G. ' s f ai l ur e t o answer  a quest i on t hat  was never  

asked and t he cour t ' s  own bel i ef  t hat  someone i n Tanya' s 

posi t i on coul d not  be i mpar t i al :   

I  have a ver y di f f i cul t  t i me when an i ndi v i dual  t akes 
t he voi r  di r e oat h,  and I  am not  goi ng t o r eci t e i t ,  
but  swear s t o t el l  t he t r ut h,  t he whol e t r ut h t o 
quest i ons asked of  you t o a ver y sol emn occasi on,  
t her e' s a bl ack- r obed man up her e,  and she di d not  
answer  af f i r mat i vel y t o t he quest i on of  whet her  she 
was a v i ct i m of  assaul t ,  or  mor e speci f i cal l y,  as I ' ve 
pr evi ousl y f ound,  t hat  she coul d not  r ecal l  t hese 
i nci dences.  

.  .  .  
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I  have a ver y exceedi ngl y,  except i onal l y di f f i cul t  
t i me f i ndi ng subj ect i vel y t hat  t hi s woman who,  as a 
young chi l d,  and who has as a young woman,  been 
sexual l y assaul t ed,  and hear i ng t he t est i mony of  t hr ee 
chi l dr en,  who,  as one who was sexual l y assaul t ed,  she 
di dn' t  put  t hat  asi de.   So,  subj ect i vel y,  I  do f i nd 
t her e i s bi as.    

¶48 Assessi ng what  someone i n Tanya G. ' s posi t i on coul d or  

coul d not  have done i s not  t he cor r ect  st andar d on whi ch t o 

deci de whet her  a j ur or  i s subj ect i vel y bi ased.   See Faucher ,  227 

Wi s.  2d at  718.   A f i ndi ng of  subj ect i ve bi as must  be based on 

f act ual  f i ndi ngs t hat  show t he speci f i c  j ur or ' s st at e of  mi nd.   

I d.   No such f i ndi ngs wer e made her e.   To t he cont r ar y,  t he 

c i r cui t  cour t  st at ed t hat  i t  bel i eved Tanya G. ' s  asser t i on t hat  

she was i mpar t i al .   The cour t  al so di d not  make any f i ndi ngs 

about  her  demeanor  t hat  i ndi cat ed subj ect i ve bi as.   Rat her ,  t he 

cour t  det er mi ned t hat  Tanya G.  was subj ect i vel y bi ased based on 

her  f ai l ur e t o answer  a quest i on t hat  was never  asked and i t s 

f i ndi ng t hat  someone who had been sexual l y assaul t ed i n t he 

manner  t hat  Tanya G.  was,  coul d not  be i mpar t i al  i n a sexual  

assaul t  t r i al .   Accor di ngl y,  t he c i r cui t  cour t ' s  f i ndi ng t hat  

Tanya G.  was subj ect i vel y bi ased agai nst  Funk i s not  suppor t ed 

by f act s of  r ecor d and i s c l ear l y er r oneous.    

c.   Obj ect i ve bi as 

¶49 Next ,  we t ur n t o obj ect i ve bi as and concl ude t hat  t he 

c i r cui t  cour t  er r ed as a mat t er  of  l aw when i t  concl uded t hat  

Tanya G.  was obj ect i vel y bi ased agai nst  Funk.   Obj ect i ve bi as 

exi st s when a r easonabl e per son i n t he j ur or ' s posi t i on coul d 

not  be i mpar t i al .   I d.   The f act  t hat  a j ur or  has been a v i ct i m 

of  sexual  assaul t  does not  make hi m or  her  per  se bi ased agai nst  
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t he def endant  i n a sexual  assaul t  case.   Del gado,  223 Wi s.  2d at  

285.    

¶50 Del gado i s i nst r uct i ve as we consi der  whet her  Funk has 

pr oved obj ect i ve bi as.   As af or ement i oned,  i n deci di ng whet her  

t her e was obj ect i ve bi as i n Del gado,  we consi der ed t he f ol l owi ng 

t hr ee non- excl usi ve f act or s:    

( 1)  di d t he quest i on asked suf f i c i ent l y i nqui r e 
i nt o t he subj ect  mat t er  t o be di scl osed by t he j ur or ;  

( 2)  wer e t he r esponses of  ot her  j ur or s t o t he 
same quest i on suf f i c i ent  t o put  a r easonabl e per son on 
not i ce t hat  an answer  was r equi r ed;  

( 3)  di d t he j ur or  become awar e of  hi s or  her  
f al se or  mi sl eadi ng answer s at  anyt i me dur i ng t he 
t r i al  and f ai l  t o not i f y t he t r i al  cour t ? 

I d.  ( c i t i ng Wyss,  124 Wi s.  2d at  731) ;  see al so Faucher ,  227 

Wi s.  2d at  727.   

¶51 I n Del gado,  t he def endant  was t r i ed f or  f i r st - degr ee 

sexual  assaul t  of  t wo young gi r l s,  aged seven and ni ne.   I d.  at  

273.   Si mi l ar  t o t he case at  hand,  i n Del gado,  somet i me af t er  

t he def endant  was f ound gui l t y of  t he cr i me,  i t  came t o t he 

cour t ' s  at t ent i on t hat  one of  t he j ur or s,  Jur or  C. ,  had her sel f  

been a v i ct i m of  sexual  assaul t ,  but  di d not  di scl ose t hi s 

dur i ng voi r  di r e. 19  I d.  at  276.   The ci r cui t  cour t  hel d t wo 

                                                 
19 Cont r ar y t o t he s i t uat i on her e,  t he j ur y panel  i n St at e 

v.  Del gado,  223 Wi s.  2d 270,  588 N. W. 2d 1 ( 1999) ,  was asked:   
" Ar e t her e any member s of  t he j ur y panel  who ei t her  have a c l ose 
f r i end or  c l ose r el at i ve or  you your sel f  who have been t he 
vi ct i m of  a sexual  assaul t ,  ei t her  as a chi l d or  as an adul t ?"   
I d.  at  274- 75.   Jur or  C.  di d not  di scl ose t hat  she had been a 
v i ct i m of  t he cr i me of  sexual  assaul t .   I d.  at  275.    
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evi dent i ar y hear i ngs on t he def endant ' s mot i on f or  a new t r i al  

t o det er mi ne whet her ,  under  t he f act s and ci r cumst ances 

sur r oundi ng t he case,  t he t wo- st ep Wyss t est  was sat i sf i ed. 20  

I d.  at  276- 78.   Dur i ng t he f i r st  hear i ng,  Jur or  C.  expl ai ned why 

she di d not  r espond t o t he quest i oni ng t hat  r el at ed t o bei ng t he 

vi ct i m of  sexual  assaul t .   I d.  at  276.   At  t he second hear i ng,  

evi dence was pr esent ed demonst r at i ng t hat  dur i ng j ur y 

del i ber at i ons,  Jur or  C.  i ndi cat ed t hat  she had pr evi ousl y been a 

v i ct i m of  sexual  assaul t .   I d.  at  278.   Af t er  l i s t eni ng t o t he 

evi dence pr esent ed at  t he second hear i ng,  t he c i r cui t  cour t  

concl uded t hat  Jur or  C.  was i mpar t i al  and t her ef or e,  t he second 

st ep of  Wyss was not  sat i sf i ed.   I d.  at  278- 79.    

                                                 
20 Fol l owi ng t he f i r st  hear i ng,  t he c i r cui t  cour t  f ound t hat  

t he f i r st  st ep of  t he Wyss t wo- st ep t est  had not  been sat i sf i ed,  
i . e. ,  t hat  Jur or  C.  had not  i ncor r ect l y or  i ncompl et el y answer ed 
a mat er i al  quest i on dur i ng voi r  di r e.   I d.  at  277.   The 
def endant  appeal ed t hi s f i ndi ng.   On appeal ,  t he cour t  of  
appeal s di sagr eed and concl uded t hat  Jur or  C.  f ai l ed t o 
cor r ect l y or  compl et el y answer  a mat er i al  quest i on dur i ng voi r  
di r e.   I d.   I t  r emanded f or  a hear i ng on whet her ,  under  t he 
f act s and ci r cumst ances sur r oundi ng t he case,  t he second st ep of  
t he Wyss t est  was sat i sf i ed,  i . e. ,  whet her  Jur or  C.  was bi ased.   
I d.  at  278.  
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¶52 On r evi ew,  we not ed t hat  t he c i r cui t  cour t  di d not  

consi der  t he t hr ee f act or s set  out  above. 21  We conduct ed an 

i ndependent  r evi ew of  t he f act s and ci r cumst ances of  Del gado as 

t hey appl i ed t o t he t hr ee f act or s.   I d.  at  283- 86.   Based on our  

i ndependent  r evi ew,  we concl uded Jur or  C.  was obj ect i vel y 

bi ased,  and we or der ed a new t r i al .   I d.    

¶53 Wi t h r egar d t o t he f i r st  f act or ,  whet her  t he quest i on 

asked suf f i c i ent l y i nqui r ed i nt o t he subj ect  mat t er  t o be 

di scl osed by t he j ur or ,  t he panel  i n Del gado was expl i c i t l y  

asked whet her  anyone i n t he panel  had been a vi ct i m of  sexual  

assaul t .   The exact  quest i on was:   " Ar e t her e any member s of  t he 

j ur y panel  who ei t her  have a c l ose f r i end or  c l ose r el at i ve or  

you your sel f  who have been t he vi ct i m of  a sexual  assaul t ,  

ei t her  as a chi l d or  as an adul t ?"   I d.  at  283.   Jur or  C.  

r emai ned si l ent .   I d.  at  275.   We agr eed wi t h t he cour t  of  

appeal s t hat  t hi s expl i c i t  quest i on i nqui r ed i nt o t he j ur or s '  

pr i or  per sonal  exper i ences wi t h sexual  assaul t  and t hat  

" [ n] ot hi ng i n t he r ecor d suppor t [ ed]  a concl usi on t hat  t he 

                                                 
21 Del gado was deci ded si x mont hs bef or e Faucher  and 

t her ef or e,  t he t er m " i nf er r ed"  bi as i s used i nst ead of  t he t er m 
" obj ect i ve"  bi as.   However ,  i n Del gado,  we wer e usi ng an 
obj ect i ve st andar d when deci di ng whet her  t her e was " i nf er r ed"  
bi as.   As evi dence,  i n our  di scussi on of  " i nf er r ed"  bi as,  we 
not ed t hat  t he c i r cui t  cour t  used an i ncor r ect  anal ysi s " t o 
det er mi ne whet her  f r om an obj ect i ve st andar d"  t her e was bi as.   
I d.  at  285 ( emphasi s added) .   Ther ef or e,  t o avoi d conf usi on,  
t hr oughout  t hi s di scussi on,  we wi l l  r ef er  t o t he " i nf er r ed"  bi as 
i n Del gado as i f  i t  wer e r ef er r ed t o i n Del gado as " obj ect i ve"  
bi as.    
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phr aseol ogy of  t he quest i on j ust i f i ed [ J] ur or  C. ' s s i l ence. "   

I d.  at  284.    

¶54 Wi t h r egar d t o Del gado' s consi der at i on of  t he second 

f act or ,  whet her  t he r esponses of  ot her  j ur or s t o t he same 

quest i on suf f i c i ent l y put  a r easonabl e per son on not i ce t hat  an 

answer  was r equi r ed,  we opi ned t hat  t he onl y r easonabl e 

concl usi on was t hat  Jur or  C.  was put  on such not i ce.   I d.   

Speci f i cal l y,  we poi nt ed out  t hat  dur i ng voi r  di r e,  f our  j ur or s,  

i n r esponse t o t he above quest i on and i n open cour t ,  di vul ged 

t hat  a c l ose f r i end or  r el at i ve had been sexual l y assaul t ed.   

I d. ;  see al so i d.  at  275.  

¶55 Wi t h r egar d t o t he t hi r d f act or ,  whet her  Jur or  C.  

became awar e of  her  f al se or  mi sl eadi ng answer s at  any t i me 

dur i ng t he t r i al  and f ai l ed t o i nf or m t he t r i al  cour t ,  we not ed 

t hat  Jur or  C.  became awar e of  her  f ai l ur e t o answer  t he quest i on 

dur i ng j ur y del i ber at i ons.   I d.  at  284.   As t he post - convi ct i on 

evi dent i ar y hear i ng r eveal ed,  dur i ng del i ber at i ons Jur or  C.  

became angr y wi t h one of  t he ot her  j ur or s who di d not  t hi nk t he 

St at e had pr oved i t s case agai nst  t he def endant .   Thr ough anger ,  

she di scl osed her  pr i or  exper i ence wi t h sexual  assaul t ,  st at i ng,  

" You don' t  know what  i t  f eel s l i ke,  but  I  happen t o know what  i t  

f eel s l i ke t o be t aken advant age of . "   I d.  at  278.   The hol dout  

j ur or  r epl i ed by aski ng Jur or  C.  why she di d not  r epor t  t he 

abuse dur i ng voi r  di r e.   I d.  

¶56 Af t er  consi der i ng t he t hr ee f act or s f or  assessi ng 

whet her  t he j ur or  was bi ased,  as wel l  as t he f act s and 



No.  2008AP2765- CR   

 

33 
 

c i r cumst ances of  t he case, 22 we concl uded t hat  Jur or  C. ' s 

emot i onal  i nvol vement  wi t h t he case caused her  t o be obj ect i vel y 

bi ased.   I d.  at  285- 86.   We st at ed:  

The pr obabi l i t y  t hat  [ J] ur or  C. ' s subst ant i al  
emot i onal  i nvol vement  woul d adver sel y af f ect  her  
i mpar t i al i t y  was hi gh.   Her  emot i onal  i nvol vement  was 
demonst r at ed by t he c l ose si mi l ar i t y of  her  exper i ence 
wi t h t he cr i mes char ged,  her  i ncor r ect  and i ncompl et e 
r esponses dur i ng voi r  di r e,  her  r evel at i on of  her  
exper i ence dur i ng j ur y del i ber at i ons,  and her  f ai l ur e 
t o r epor t  her  omi ssi on t o t he cour t .  

I d.  

¶57 Whi l e Del gado i s f act ual l y s i mi l ar  t o t he case at  hand 

because bot h cases ar e sexual  assaul t  cases and i nvol ved a j ur or  

who f ai l ed t o di scl ose dur i ng voi r  di r e t hat  she had been a 

v i ct i m of  sexual  assaul t ,  our  r evi ew of  t he f act s and 

ci r cumst ances of  t hi s case,  i n l i ght  of  t he t hr ee f act or s f or  

assessi ng j ur or  bi as,  r equi r es a concl usi on opposi t e f r om t he 

one r eached i n Del gado.   Fi r st ,  unl i ke t he f act ual  under pi nni ngs 

of  Del gado,  t he quest i ons asked of  Tanya G.  dur i ng voi r  di r e di d 

not  i nvol ve whet her  any j ur or  had been a v i ct i m of  sexual  

assaul t .   Fur t her mor e,  at  t he post - convi ct i on evi dent i ar y 

hear i ng,  Tanya G.  was never  asked why she di d not  r espond t o t he 

quest i on about  whet her  any j ur or  had been a wi t ness i n a 

cr i mi nal  case,  whi ch was t he quest i on asked i n voi r  di r e t o 

whi ch she di d not  r espond.   Ther ef or e,  Funk di d not  make a 

r ecor d at  t he post - convi ct i on hear i ng of  why Tanya G.  f ai l ed t o 

                                                 
22 Jur or  C.  had been sexual l y assaul t ed when she was si x or  

seven by someone she knew,  but  t hat  was not  a r el at i ve.   I d.  at  
278.    
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answer  t he quest i on t hat  was asked.   I t  was hi s bur den t o do so 

i n or der  t o f ul l y  eval uat e Tanya G. ' s pot ent i al  bi as agai nst  

hi m.   I d.  at  278 ( c i t i ng Wyss,  124 Wi s.  2d at  726) .   Put  anot her  

way,  t he quest i ons asked at  t he post - convi ct i on hear i ng do not  

pr ovi de a f oundat i on on whi ch t o concl ude t hat  a r easonabl e 

per son i n Tanya G. ' s posi t i on coul d not  i mpar t i al l y  deci de 

Funk' s case.  

¶58 To expl ai n f ur t her ,  l ooki ng at  t he f i r st  f act or ,  t he 

quest i ons asked of  Tanya G.  dur i ng voi r  di r e di d not  

suf f i c i ent l y i nqui r e i nt o t he subj ect  mat t er  of  sexual  assaul t .   

The mat er i al  quest i on t hat  Tanya G.  f ai l ed t o answer  was whet her  

she had t est i f i ed i n a cr i mi nal  case.   Thi s quest i on cannot  be 

sai d t o suf f i c i ent l y i nqui r e i nt o t he j ur or s '  pr i or  per sonal  

exper i ences wi t h sexual  assaul t ,  whi ch i s t he basi s on whi ch a 

new t r i al  was or der ed by t he c i r cui t  cour t .   That  t hi s 

unanswer ed quest i on coul d have l ed t o quest i ons about  sexual  

assaul t  i s  i nsuf f i c i ent  because Tanya G.  was never  asked at  t he 

post - convi ct i on hear i ng why she f ai l ed t o r espond t o t he 

quest i on act ual l y asked at  voi r  di r e.   The over ar chi ng quest i on 

when eval uat i ng Funk' s c l ai m of  obj ect i ve bi as i s whet her  a 

r easonabl e per son i n Tanya G. ' s  posi t i on coul d be i mpar t i al .   

Thi s anal ysi s r equi r es us t o consi der  whet her  a r easonabl e 

per son who had a s i mi l ar  l evel  of  emot i onal  i nvol vement  wi t h 

hear i ng t he t est i mony about  sexual  assaul t  as Tanya G.  had coul d 

be i mpar t i al .   The j ur or ' s l evel  of  emot i onal  i nvol vement  i s 

par t  of  t he " posi t i on"  i n whi ch we pl ace t he r easonabl e per son 

f or  our  anal ysi s.   Tanya G. ' s f ai l ur e t o answer  t he quest i on 
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about  t est i f y i ng i n a cr i mi nal  case,  wi t h no expl anat i on f or  her  

s i l ence,  however ,  gi ves us no i nsi ght  i nt o whet her ,  because of  

her  pr i or  exper i ences wi t h sexual  assaul t ,  she was emot i onal l y  

i nvol ved i n Funk' s case and t her ef or e unabl e t o obj ect i vel y 

eval uat e t he evi dence.   I n ot her  wor ds,  we ar e unabl e t o pl ace a 

" r easonabl e per son"  i n Tanya G. ' s " posi t i on"  because we do not  

know t he r el evant  f act or s t hat  r el at e t o her  " posi t i on. "    

¶59 Wi t h r egar d t o t he second f act or ,  t he r esponses of  t he 

ot her  j ur or s dur i ng voi r  di r e woul d not  have put  a r easonabl e 

j ur or  i n Tanya G. ' s posi t i on on not i ce t hat  she was r equi r ed t o 

di scl ose t hat  she had pr evi ousl y been a v i ct i m of  sexual  

assaul t . 23  When t he ci r cui t  cour t  pr ocl ai med dur i ng t he 

begi nni ng of  voi r  di r e t hat  one of  t he quest i ons was goi ng t o be 

whet her  anyone on t he panel  had been a v i ct i m of  sexual  assaul t  

or  knew someone who had been a v i ct i m of  sexual  assaul t ,  no one 

i n t he j ur y panel  t ook t hi s pr ocl amat i on as a quest i on t hat  

needed t o be answer ed.   The r ecor d shows t hat  al t hough one j ur or  

her sel f  was a v i ct i m of  sexual  assaul t  and numer ous j ur or s on 

t he panel  knew someone who had been a v i ct i m of  sexual  assaul t ,  

no j ur or  r esponded t o t he c i r cui t  cour t ' s  pr ocl amat i on by 

di scl osi ng i nf or mat i on about  sexual  assaul t .   Rat her ,  most  of  

t he i nf or mat i on about  sexual  assaul t  came out  l at er  i n voi r  di r e 

                                                 
23 Al t hough Just i ce Br adl ey' s di ssent  asser t s t hat  t he t hr ee 

f act or s set  f or t h i n Wyss ar e no l onger  t he cor r ect  st andar d 
under  whi ch t o eval uat e obj ect i ve j ur or  bi as,  see supr a not e 18,  
t he di ssent  uses t he second Wyss f act or  i n conduct i ng i t s 
anal ysi s of  whet her  t her e was j ur or  bi as i n t hi s case.   Just i ce 
Br adl ey' s di ssent ,  ¶¶107- 112.    
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i n r esponse t o t he at t or neys'  mor e gener al  quest i ons about  

whet her  t hose on t he panel  coul d be i mpar t i al .   I f  Tanya G.  f el t  

she coul d be i mpar t i al ,  t her e was no r eason f or  her  t o r espond 

t o t hose gener al  quest i ons. 24 

¶60 On t he ot her  hand,  t he r esponses of  ot her  j ur or s t o 

t he quest i on about  whet her  anyone had t est i f i ed i n a cr i mi nal  

case woul d have put  a r easonabl e j ur or  i n Tanya G. ' s posi t i on on 

not i ce t hat  an answer  t o t hat  quest i on was r equi r ed.   Four  

j ur or s r esponded,  and i n t hei r  r esponses,  t hey expl ai ned t he 

case i n whi ch t hey t est i f i ed.   These r esponses woul d have put  a 

r easonabl e j ur or  i n Tanya G. ' s posi t i on on not i ce t hat  she 

shoul d have di scl osed her  pr i or  t est i mony.   However ,  at  t he 

post - convi ct i on hear i ng,  Tanya G.  was never  asked why she di d 

                                                 
24 Whi l e t he second f act or  i s usual l y l i mi t ed t o t he 

r el evant  quest i on i n t he f i r st  f act or ,  we al so not e t hat  a 
r evi ew of  t he voi r  di r e t r anscr i pt  does not  i ndi cat e t hat  t he 
r esponses of  ot her  j ur or s t hr oughout  voi r  di r e woul d put  a 
r easonabl e j ur or  i n Tanya G. ' s posi t i on on not i ce t hat  she was 
r equi r ed t o di scl ose her  pr i or  exper i ences wi t h sexual  assaul t .   
Unl i ke t he voi r  di r e pr oceedi ngs i n Del gado wher e f our  j ur or s 
di scl osed t hei r  exper i ences wi t h sexual  assaul t  i n open cour t ,  
Del gado,  223 Wi s.  2d at  284,  onl y one j ur or ,  Jur or  S. ,  i n t he 
case at  hand,  di scl osed hi s exper i ence wi t h sexual  assaul t  i n 
open cour t .   The ot her  j ur or s di scl osed t hei r  exper i ences 
pr i vat el y i n chamber s.   Addi t i onal l y,  Jur or  S. ' s open cour t  
di scl osur e di d not  f ol l ow a par t i cul ar  quest i on t o t he ent i r e 
panel ,  r at her  i t  occur r ed when he was cal l ed t o t he panel  af t er  
anot her  j ur or  was excused,  and he was asked i ndi v i dual l y i f  he 
woul d have answer ed any of  t he pr evi ous quest i ons pr esent ed t o 
t he panel .   
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not  answer  t hat  quest i on. 25  Per haps she under st ood t hat  quest i on 

i n a way t hat  r equi r ed no answer  or  per haps she was not  payi ng 

at t ent i on and mi ssed t he quest i on al l  t oget her .   The r ecor d 

pr ovi des no i nf or mat i on i n t hat  r egar d.   Si mpl y f ai l i ng t o 

answer  a quest i on dur i ng voi r  di r e i s i nsuf f i c i ent  t o pr ove 

j ur or  bi as.   Del gado,  223 Wi s.  2d at  282.    

¶61 Fi nal l y,  i n r egar d t o t he t hi r d f act or ,  unl i ke Jur or  

C.  i n Del gado,  t her e i s not hi ng i n t he r ecor d i ndi cat i ng t hat  

Tanya G.  became awar e of  her  f ai l ur e t o answer  t he quest i on 

r el at i ng t o ser vi ng as a wi t ness i n a cr i mi nal  case at  any t i me 

dur i ng Funk' s t r i al .   Even mor e,  t hi s case i s not hi ng l i ke 

                                                 
25 I nst ead,  much of  t he evi dent i ar y hear i ng was f ocused on 

why Tanya G.  di d not  r espond t o t he c i r cui t  cour t ' s  st at ement  at  
t he begi nni ng of  voi r  di r e t hat  " one of  t he quest i ons i s goi ng 
t o be .  .  .  have anyone of  you been a v i ct i m of  sexual  assaul t . "   
However ,  as di scussed,  t hi s quest i on was never  act ual l y asked 
dur i ng voi r  di r e so i t  was er r oneous f or  t he c i r cui t  cour t  t o 
expect  Tanya G.  t o expl ai n why she never  answer ed i t .   
Nonet hel ess,  we do poi nt  out  t hat  despi t e what ,  t o Tanya G. ,  
must  have been a conf usi ng l i ne of  quest i oni ng at  t he 
evi dent i ar y hear i ng,  Tanya G.  di d gi ve expl anat i ons f or  not  
di scl osi ng her  exper i ences wi t h sexual  assaul t  or  her  s i st er s '  
exper i ences,  none of  whi ch i mpl i cat e a bi as t owar ds Funk.  For  
exampl e,  she di d not  want  t o be f i ned $5, 000.   See supr a sect i on 
I .    

Funk ar gues t hat  t he r eason Tanya G.  gave at  t he 
evi dent i ar y hear i ng f or  not  di scl osi ng t he sexual  assaul t  by 
Jul i an C. ——t hat  i t  was her  past  and she had put  i t  behi nd her ——
al so expl ai ns why she di d not  r espond t o t he quest i on of  whet her  
she had t est i f i ed bef or e.   Based on our  r evi ew of  t he t r anscr i pt  
of  t he evi dent i ar y hear i ng,  we do not  concl ude t hat  t he answer  
Tanya G.  gave t o why she f ai l ed t o r espond t o a quest i on t hat  
was not  asked dur i ng voi r  di r e ( had she ever  been a v i ct i m of  
sexual  assaul t )  can r i ght f ul l y  be consi der ed her  answer  t o a 
quest i on she was not  asked at  t he evi dent i ar y hear i ng ( why she 
di dn' t  r espond t o t he pr i or  t est i mony quest i on) .  
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Del gado i n whi ch Jur or  C. ' s out bur st  dur i ng del i ber at i ons t hat  

" I  happen t o know what  i t  f eel s l i ke t o be t aken advant age of , "  

i d.  at  278,  c l ear l y i ndi cat es t hat  Jur or  C. ' s exper i ence as a 

pr evi ous vi ct i m of  sexual  assaul t  i nf l uenced how she vi ewed t he 

case ( and she was ar guabl y usi ng t hi s exper i ence t o i nf l uence 

ot her  j ur or s) .  

¶62 Accor di ngl y,  an appl i cat i on of  t he t hr ee f act or s t o 

t he f act s and ci r cumst ances of  t hi s case gi ves us no i nsi ght  

about  why Tanya G.  f ai l ed t o r espond when t he panel  was asked i f  

anyone had t est i f i ed as a wi t ness i n a cr i mi nal  case.   The 

f ai l ur e t o answer  a quest i on on voi r  di r e i s not  suf f i c i ent  t o 

concl ude Tanya G.  was obj ect i vel y bi ased agai nst  Funk.   I d.  at  

282.   And,  t he f ai l ur e t o answer  t he quest i on asked gi ves us 

i nsuf f i c i ent  i nf or mat i on t o concl ude how a r easonabl e per son i n 

Tanya G. ' s c i r cumst ances woul d have act ed i n r egar d t o bi as 

agai nst  Funk.  

¶63 I n sum,  j ur or s ar e pr esumed i mpar t i al ,  and Funk had 

t he bur den of  r ebut t i ng t hi s pr esumpt i on and pr ovi ng Tanya G. ' s 

bi as i n t hi s case.   Loui s,  156 Wi s.  2d at  478.   We agr ee wi t h 

Judge Lundst en t hat  t he quest i ons asked of  Tanya G.  wer e " so 

i nar t f ul l y  posed t hat  Tanya G. ' s non- answer s cannot  r easonabl y 

be used t o suppor t  a f i ndi ng of  obj ect i ve bi as. "   Funk,  No.  

2008AP2765- CR,  unpubl i shed or der ,  at  11.   As such,  Funk has not  

met  hi s bur den because t her e i s no pr oof  t hat  a r easonabl e j ur or  

i n Tanya G. ' s posi t i on coul d not  be i mpar t i al .   Wi t hout  such 

pr oof ,  t he onl y basi s on whi ch we coul d concl ude t hat  she was 

obj ect i vel y bi ased i s t o concl ude she was per  se bi ased agai nst  
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Funk.   Del gado f or bi ds such a per  se bi as r ul e based sol el y on 

havi ng been t he vi ct i m of  sexual  assaul t .   Del gado,  223 Wi s.  2d 

at  285.   Consequent l y,  we hol d t hat  Funk has not  met  hi s bur den 

t o pr ove t hat  Tanya G.  was obj ect i vel y bi ased.   St at ed 

ot her wi se,  t he f act s necessar y t o gr ound a c i r cui t  cour t ' s  

r easonabl e l egal  concl usi on t hat  Tanya G.  was obj ect i vel y bi ased 

wer e not  devel oped i n t hi s case. 26  Ther ef or e,  t he c i r cui t  cour t  

er r ed as a mat t er  of  l aw i n concl udi ng t hat  a r easonabl e per son 

i n Tanya G. ' s posi t i on coul d not  be i mpar t i al .    

I I I .   CONCLUSI ON 

¶64 We concl ude t hat  Tanya G.  f ai l ed t o r espond t o a 

mat er i al  quest i on dur i ng voi r  di r e when Funk' s at t or ney asked i f  

anyone on t he j ur y panel  had pr evi ousl y t est i f i ed i n a cr i mi nal  

case.   We al so concl ude t hat  t he c i r cui t  cour t ' s  f i ndi ng t hat  

Tanya G.  was subj ect i vel y bi ased agai nst  Funk i s  unsuppor t ed by 

f act s of  r ecor d and i s c l ear l y er r oneous.   Fi nal l y,  we concl ude 

t hat  t he f act s necessar y t o gr ound a c i r cui t  cour t ' s  r easonabl e 

l egal  concl usi on t hat  a r easonabl e per son i n Tanya G. ' s posi t i on 

coul d not  be i mpar t i al  wer e not  devel oped i n t hi s case,  and 

t her ef or e t he c i r cui t  cour t ' s  concl usi on t hat  Tanya G.  was 

obj ect i vel y bi ased was er r oneous.   Accor di ngl y,  we r ever se t he 

cour t  of  appeal s  or der  and r ei nst at e t he gui l t y ver di ct  agai nst  

Funk.   

                                                 
26 Comment at or s have st r essed t he " i mpor t ance of  maki ng a 

compl et e r ecor d concer ni ng any al l egat i on of  j ur or  bi as. "   
Bl i nka,  supr a not e 18,  at  40- 41.   
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By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶65 SHI RLEY S.  ABRAHAMSON,  C. J.    (dissenting).  I  j oi n 

Just i ce Br adl ey' s di ssent .   I  t ake t hi s oppor t uni t y t o wr i t e on 

t he maj or i t y ' s appl i cat i on of  t he " subj ect i ve bi as"  el ement  of  

j ur or  bi as.  

¶66 I n t he pr esent  case we ar e f aced wi t h a c i r cui t  

cour t ' s  det er mi nat i on of  t he subj ect i ve bi as of  a j ur or .   

" [ S] ubj ect i ve bi as .  .  .  r ef er s t o t he pr ospect i ve j ur or ' s st at e 

of  mi nd. "   St at e v.  Faucher ,  227 Wi s.  2d 700,  717,  596 

N. W. 2d 770 ( 1999) .   Subj ect i ve bi as means havi ng " expr essed or  

f or med any opi ni on"  about  t he case bef or e hear i ng t he evi dence.  

I d.   Her e t he j ur or  asser t ed t hat  she was not  bi ased agai nst  t he 

def endant .      

¶67 The ci r cui t  cour t  i s  t asked wi t h det er mi ni ng whet her  a 

j ur or  i s subj ect i vel y bi ased.   The ci r cui t  cour t  i ni t i al l y  

r el i es on a j ur or ' s sel f - assessment  r egar di ng whet her  she can be 

( or  was)  i mpar t i al .   Yet  a c i r cui t  cour t  cannot  bl i ndl y r el y on 

a j ur or ' s sel f - assessment .   The expr essi ons of  t he j ur or  

r egar di ng hi s or  her  i mpar t i al i t y  " ar e not  concl usi ve[ ; ]  

eval uat i ng t he subj ect i ve s i ncer i t y of  t hose expr essi ons i s a 

mat t er  of  t he c i r cui t  cour t ' s  di scr et i on. "   Faucher ,  227 

Wi s.  2d at  723 ( quot i ng St at e v.  Sar i nske,  91 Wi s.  2d 14,  33,  

280 N. W. 2d 725 ( 1979) .    

¶68 " [ A]  subj ect i ve i nqui r y wi l l  of t en not  be suscept i bl e 

t o di r ect  pr oof . "   Faucher ,  227 Wi s.  2d at  717- 18.   A c i r cui t  

cour t  det er mi nes whet her  i t  bel i eves or  doubt s t hat  t he j ur or  

" honest l y bel i eved t hat  he [ or  she]  coul d r emai n i mpar t i al . "   
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Faucher ,  227 Wi s.  2d at  723 ( quot i ng St at e v.  Gesch,  167 

Wi s.  2d 660,  667,  482 N. W. 2d 99 ( 1992) ) .    

¶69 A ci r cui t  cour t  must  eval uat e and assess t he j ur or ' s 

r esponses,  t he j ur or ' s demeanor ,  t he j ur or ' s " di sposi t i on, "  and 

t he j ur or ' s honest y and cr edi bi l i t y ,  among ot her  r el evant  f act s.   

Faucher ,  227 Wi s.  2d at  718.   

¶70 A j ur or ' s good- f ai t h bel i ef  t hat  she i s not  or  was not  

bi ased,  however ,  i s  not  necessar i l y  an accur at e bel i ef .   Even i f  

we coul d be assur ed of  t r ut hf ul ness,  some peopl e ar e i ncapabl e 

of  maki ng cor r ect  assessment s of  sel f ,  especi al l y on an i ssue 

such as bi as.   A j ur or  may emphat i cal l y bel i eve t hat  she i s not  

bi ased,  yet  unknowi ngl y l ack t he abi l i t y  t o be i mpar t i al .   The 

ci r cui t  cour t  must  eval uat e whet her  t he j ur or  i s cor r ect  i n her  

subj ect i ve bel i ef  or  whet her  she i s i ncor r ect  i n her  subj ect i ve 

bel i ef .   I n ot her  wor ds,  i f  a j ur or  bel i eves she can act  as an 

i mpar t i al  deci s i on- maker ,  a c i r cui t  cour t  may st i l l  concl ude 

t hat  t he j ur or  i s not  capabl e of  bei ng i mpar t i al .       

¶71 A pur el y subj ect i ve t est  i s  a pr act i cal  i mpossi bi l i t y .   

A c i r cui t  cour t  cannot  l ook i nsi de t he heads of  i ndi v i dual s and 

def i ni t i vel y det er mi ne t hei r  t hought s and f eel i ngs.   A c i r cui t  

cour t  makes a det er mi nat i on r egar di ng a per son' s  subj ect i ve bi as 

t hr ough t he pr i sm of  i t s i nt er pr et at i on of  t he st at ement s and 

t he evi dence bef or e i t .   Thi s pr i sm i s a f unct i on of  t he c i r cui t  

cour t ' s  exper i ences and knowl edge of  human nat ur e.        

¶72 A subj ect i ve st andar d i s l i mi t ed t o an i nt er pr et at i on 

by t he deci s i on- maker  of  t he st at ement s t hat  ar e made wi t hi n t he 

cont ext  of  t he evi dence avai l abl e,  t he di sposi t i on and demeanor  
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of  t he i ndi v i dual ,  and ot her  f act or s i n t he r ecor d.   The mor e 

out l andi sh or  unr easonabl e t he j ur or ' s posi t i on seems t o a 

c i r cui t  cour t ,  t he mor e l i kel y t he c i r cui t  cour t  wi l l  f i nd 

subj ect i ve bi as.  

¶73 I  t ur n t o t he obj ect i ve st andar d.   An obj ect i ve 

st andar d does not  use a f i c t i onal  r easonabl e per son.   Rat her ,  

t he obj ect i ve s t andar d encompasses t he char act er i st i cs of  t he 

per son whose conduct  i s bei ng j udged.   The i nqui r y i nt o 

obj ect i ve bi as i s whet her  " t he r easonabl e per son i n t he 

i ndi v i dual  pr ospect i ve j ur or ' s posi t i on coul d be i mpar t i al . "   

Faucher ,  227 Wi s.  2d at  718.   Thus obj ect i ve bi as,  l i ke 

subj ect i ve bi as,  deal s wi t h t he f act s r el at i ng t o t he speci f i c  

per son i n quest i on.   A bl ur r i ng of  t he subj ect i ve and obj ect i ve 

cat egor i es i s t her ef or e i nevi t abl e.   I t  i s  pr obabl e t hat  t he t wo 

cat egor i es over l ap.   Sar venaz J.  Rai ssi ,  Comment ,  Anal yzi ng 

Jur or  Bi as Exhi bi t ed Dur i ng Voi r  Di r e i n Wi sconsi n:  How To 

Lessen t he Conf usi on,  84 Mar q.  L.  Rev.  517,  539 ( 2000) .   

¶74 The ci r cui t  cour t  i n t he pr esent  case eval uat ed t he 

j ur or ,  her  demeanor ,  her  di sposi t i on,  and t he c i r cumst ances i n 

t he cont ext  of  t he case.   I n doi ng so t he ci r cui t  cour t  decl ar ed 

t he j ur or  subj ect i vel y bi ased:   

Now,  I ' m not  cal l i ng Tanya [ G. ]  a l i ar .   I  bel i eve al l  
of  us v i ew t hi ngs t hr ough [ ]  a cer t ai n pr i sm,  but  I  
have a ver y exceedi ngl y,  except i onal l y di f f i cul t  t i me 
f i ndi ng subj ect i vel y t hat  t hi s  woman who,  as a young 
chi l d,  and who has as a young woman,  been sexual l y 
assaul t ed,  and hear i ng t he t est i mony of  t hr ee 
chi l dr en,  who,  as one who was sexual l y assaul t ed,  she 
di dn' t  put  t hat  asi de.   So,  subj ect i vel y,  I  do f i nd 
t her e i s bi as.  
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¶75 The ci r cui t  cour t  was " not  cal l i ng Tanya [ G. ]  a l i ar , "  

because Tanya [ G. ]  was not  l y i ng.   Tanya t r ul y bel i eved she 

coul d be f r ee f r om bi as.   The l aw t asks t he c i r cui t  cour t  wi t h 

maki ng a det er mi nat i on about  t he subj ect i ve st at e of  mi nd of  t he 

j ur or .   The ci r cui t  cour t  concl uded t hat  t he j ur or  di d not  hol d 

a cor r ect  bel i ef  t hat  she was i mpar t i al .  

¶76 I n appel l at e r evi ew of  a c i r cui t  cour t ' s  f i ndi ng of  

subj ect i ve bi as,  an appel l at e cour t  det er mi nes whet her  t he 

r ecor d suppor t s " a [ c i r cui t  cour t ' s ]  f i ndi ng t hat  t he 

pr ospect i ve j ur or  i s [ or  i s  not ]  a r easonabl e per son who i s 

s i ncer el y wi l l i ng t o put  asi de an opi ni on or  pr i or  

knowl edge .  .  .  . "   Faucher ,  227 Wi s.  2d at  724.   An appel l at e 

cour t  def er s t o a l ar ge ext ent  t o t he deci s i on of  t he c i r cui t  

cour t  about  subj ect i ve bi as because t he ci r cui t  cour t  i s  i n a 

super i or  posi t i on t o assess t he demeanor  and di sposi t i on of  

pr ospect i ve j ur or s and whet her  t hey ar e subj ect i vel y bi ased.   

Faucher ,  227 Wi s.  2d at  718.    

¶77 I n t he pr esent  case,  t he c i r cui t  cour t  det er mi ned t hat  

t he j ur or  was subj ect i vel y bi ased.   The r ecor d suppor t s t he 

c i r cui t  cour t ' s  det er mi nat i on t hat  t he j ur or  was subj ect i vel y 

bi ased.  

¶78 The ci r cui t  cour t  al so det er mi ned,  t hat  t he j ur or  was 

obj ect i vel y bi ased.   Thi s det er mi nat i on i s t o be r ever sed " onl y  

i f  as a mat t er  of  l aw a r easonabl e j udge coul d not  have r eached 

such a concl usi on. "   Faucher ,  227 Wi s.  2d at  721.   I  cannot  

concl ude on t hi s  r ecor d t hat  as a mat t er  of  l aw a r easonabl e 



No.   2008AP2765- CR. ssa 

 

5 
 

j udge coul d not  have r eached t he concl usi on t hat  t he j ur or  was 

obj ect i vel y bi ased.       

¶79 For  t he f or egoi ng r easons,  and t hose st at ed i n Just i ce 

Br adl ey' s di ssent ,  I  woul d af f i r m t he ci r cui t  cour t  or der  

vacat i ng t he j udgment  of  convi ct i on and gr ant i ng t he def endant  a 

new t r i al .      
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¶80 ANN WALSH BRADLEY,  J.    (dissenting).  Day i n and day 

out  acr oss t hi s st at e,  c i r cui t  cour t  j udges ar e on t he f r ont  

l i nes,  maki ng t ough deci s i ons.   Thi s case r ef l ect s one of  t hose 

t ough deci s i ons—or der i ng a new t r i al  i n a chi l d sexual  assaul t  

case.  

¶81 I n r evi ewi ng t he ci r cui t  cour t ' s  obj ect i ve bi as 

det er mi nat i on,  an appel l at e cour t  asks t he f ol l owi ng quest i on:  

I s t hi s a concl usi on t hat  a r easonabl e j udge coul d r each?  When 

appl y i ng t hi s t est ,  we gi ve def er ence t o t he deci s i on of  t he 

c i r cui t  cour t  because i t  has speci al  compet ence i n maki ng  

obj ect i ve bi as det er mi nat i ons.   I t  i s  i nt i mat el y  f ami l i ar  wi t h 

t he voi r  di r e pr oceedi ng,  and i s best  s i t uat ed t o r ef l ect  upon 

t he pr ospect i ve j ur or ' s r esponse.   St at e v .  Faucher ,  227 

Wi s.  2d 700,  720,  596 N. W. 2d 770 ( 1999) .  

¶82 Her e,  t he c i r cui t  cour t  assessed t he voi r  di r e as a 

whol e.   I t  compar ed t he f act ual  s i mi l ar i t i es bet ween Tanya G. ' s  

assaul t s and t he f act s of  t hi s case,  eval uat ed her  

nonr esponsi veness,  wei ghed her  subsequent  conf l i c t i ng 

st at ement s,  and concl uded,  " I  must  f ol l ow t he l aw. "   Ul t i mat el y 

i t  det er mi ned t hat  a r easonabl e per son i n Tanya G. ' s posi t i on 

coul d not  be i mpar t i al .   Rat her  t han gi v i ng def er ence t o t hose 

on t he f r ont  l i nes maki ng t hese t ough deci s i ons,  t he maj or i t y 

t ur ns back t he cl ock.   I t  appl i es a l ong- di scar ded t est  whi ch 

skews i t s anal ysi s and l eaves conf usi on i n i t s wake.    

¶83 When I  appl y t he t est  adopt ed i n Faucher  and gi ve t he 

c i r cui t  cour t ' s  det er mi nat i on t he def er ence i t  deser ves,  I  
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det er mi ne t hat  a r easonabl e j udge coul d concl ude t hat  Tanya G.  

was obj ect i vel y bi ased.   Accor di ngl y,  I  r espect f ul l y di ssent .  

I  

¶84 The quest i on bef or e t hi s cour t  i s  whet her  t he c i r cui t  

cour t  er r ed i n concl udi ng t hat  a r easonabl e per son i n Tanya G. ' s 

posi t i on coul d not  be i mpar t i al .   The maj or i t y det er mi nes t hat  

" t her e i s no pr oof  t hat  a r easonabl e j ur or  i n Tanya G. ' s 

posi t i on coul d not  be i mpar t i al , "  and " [ w] i t hout  such pr oof ,  t he 

onl y basi s on whi ch we coul d concl ude t hat  she was obj ect i vel y 

bi ased i s t o concl ude she was per  se bi ased agai nst  Funk. "   

Maj or i t y op. ,  ¶63.    

¶85 I n comi ng t o t hat  concl usi on,  t he maj or i t y appl i es a 

t hr ee- f act or  t est  f r om St at e v.  Wyss,  124 Wi s.  2d 681,  731,  370 

N. W. 2d 745 ( 1985) . 1  Maj or i t y op. ,  ¶39.   Af t er  appl y i ng t he t hr ee 

f act or s t o t he f act s and ci r cumst ances of  t he case,  i t  concl udes 

t hat  " f ai l ur e t o answer  a quest i on on voi r  di r e i s not  

suf f i c i ent  t o concl ude Tanya G.  was obj ect i vel y  bi ased agai nst  

Funk. "   I d. ,  ¶62.   I n expl ai ni ng i t s concl usi on,  t he maj or i t y 

                                                 
1 The t hr ee f act or s set  f or t h i n Wyss ar e as f ol l ows:  

( 1)  di d t he quest i on asked suf f i c i ent l y i nqui r e i nt o 
t he subj ect  mat t er  t o be di scl osed by t he j ur or ;  

( 2)  wer e t he r esponses of  ot her  j ur or s t o t he same 
quest i on suf f i c i ent  t o put  a r easonabl e per son on 
not i ce t hat  an answer  was r equi r ed;  

( 3)  di d t he j ur or  become awar e of  hi s or  her  f al se or  
mi sl eadi ng answer s at  anyt i me dur i ng t he t r i al  and 
f ai l  t o not i f y t he t r i al  cour t ? 

St at e v.  Wyss,  124 Wi s.  2d 681,  731,  370 N. W. 2d 745 ( 1985) ;  see 
al so St at e v.  Del gado,  223 Wi s.  2d 270,  588 N. W. 2d 1 ( 1999) .  
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r easons t hat  appl y i ng t he t hr ee- f act or  t est  of  Wyss " gi ves us no 

i nsi ght  about  why Tanya G.  f ai l ed t o r espond when t he panel  was 

asked i f  anyone had t est i f i ed as a wi t ness i n a cr i mi nal  case. "   

I d.  

¶86 The l ack of  i ns i ght  pr ovi ded by t he appl i cat i on of  

Wyss' s t hr ee- par t  t est  i s  t el l i ng.   The i nadequacy of  t hat  t est  

under scor es why i t  was di scar ded over  t en year s ago when t hi s 

cour t  synt hesi zed t he l aw of  j ur or  bi as i n Faucher .   I ndeed,  

Faucher  di d not  appl y t he t hr ee- par t  t est  at  al l .   I nst ead,  i t  

f ashi oned a new t est .    

¶87 The Faucher  cour t  set  f or t h a new st andar d because i t  

r ecogni zed t hat  past  deci s i ons r egar di ng j ur y bi as " l acked t he 

cl ar i t y necessar y t o pr oper l y gui de t he bench and bar . "   227 

Wi s.  2d at  706.   I t  expl ai ned t hat  t he i nconsi st ent  anal ysi s and 

i mpr eci se use of  such t er ms as " i mpl i ed, "  " act ual , "  and 

" i nf er r ed"  l ed t o conf usi on among at t or neys and j udges al i ke. 2  

I d.  at  713.   

¶88 Faucher  t r acked t he evol ut i on of  j ur y bi as 

j ur i spr udence by c i t i ng t o seven di f f er ent  cases,  i ncl udi ng Wyss 

and Del gado,  and usi ng t hem as a " pr i mer  f or  j ur y bi as 

anal ysi s. "   I d.  at  721.   I t  har moni zed t he r ul es f r om t hese 

                                                 
2 Pr i or  t o Del gado,  t he cour t s r ecogni zed onl y " act ual "  and 

" i mpl i ed"  j ur or  bi as.   Del gado cr eat ed a t hi r d cat egor y,  
" i nf er r ed"  bi as,  by r el y i ng on t he l anguage i n Wyss t hat  " bi as 
may be i nf er r ed f r om sur r oundi ng f act s and ci r cumst ances. "   
St at e v.  Faucher ,  227 Wi s.  2d 700,  714,  596 N. W. 2d 770 ( 1999) .   
Faucher  expl ai ned t hat  f ur t her  conf usi on st emmed f r om t he wor d 
" i nf er r ed"  bei ng used as bot h a ver b t o descr i be t he pr ocess by 
whi ch " act ual "  and " i mpl i ed"  bi as i s di scover ed,  and al so as an 
adj ect i ve.   I d.   Accor di ngl y,  Faucher  r evamped t he j ur y bi as 
anal ysi s.  
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cases i nt o a c l ear  t est  f or  det er mi ni ng i f  i t  i s  mor e pr obabl e 

t han not  t hat  a j ur or  i s obj ect i vel y bi ased.    

¶89 The t est  i s :  whet her  a r easonabl e per son i n t he 

j ur or ' s posi t i on coul d be i mpar t i al .   I d.  at  718.   Not  onl y di d 

Faucher  di scar d t he Wyss t est ,  i t  al so i ndi cat ed t hat  t he t hr ee-

f act or  t est  was never  i nt ended t o appl y t o an anal ysi s of  

obj ect i ve bi as at  al l .   I d.  at  714. 3 

¶90 The maj or i t y r el i es on t he f i f t h par agr aph of  t he 

Faucher  opi ni on,  whi ch asser t ed t hat  t he cour t ' s adopt i on of  new 

t er ms " does not  .  .  .  change our  exi st i ng j ur i spr udence. "   

Maj or i t y op. ,  ¶39 n. 18 ( c i t i ng Faucher ,  227 Wi s.  2d at  706) .   

Never t hel ess,  r eadi ng beyond t hat  par agr aph demonst r at es t hat  

t he Faucher  cour t  set  f or t h not  j ust  new t er mi nol ogy but  al so 

new subst ant i ve st andar ds t o be appl i ed by c i r cui t  cour t s and 

appel l at e cour t s al i ke.    

¶91 I t  expl ai ned t hat  " t her e i s not  an absol ut e,  di r ect  

cor r el at i on bet ween t he f or mer  t er ms and t he t er ms we adopt  

t oday, "  t hat  t he ol d t er ms " do not  neat l y cor r espond t o t he 

[ new]  t er ms, "  and t hat  obj ect i ve bi as " has a meani ng i ndependent  

of  any one of  t he f or mer  t er ms. "   Faucher ,  227 Wi s.  2d at  716-

17.   I t  f ur t her  emphasi zed t hat  t he new t er mi nol ogy r ef l ect s 

" bot h t he r eason why a j ur or  cannot  be i mpar t i al ,  and t he 

                                                 
3 The Faucher  cour t  i ndi cat ed t hat  t he l anguage i mmedi at el y 

pr i or  t o t he adopt i on of  t he t hr ee- f act or  t est ,  t hat  " [ b] i as may 
be i nf er r ed f r om sur r oundi ng f act s and ci r cumst ances, "  was 
act ual l y descr i bi ng t he pr ocess by whi ch " act ual "  or  " i mpl i ed"  
bi as i s di scover ed.   227 Wi s.  2d at  714.   The t hr ee- f act or  t est  
was not  meant  t o be used t o det er mi ne t he exi st ence of  
" i nf er r ed"  bi as,  t he pr edecessor  of  obj ect i ve bi as.  
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anal ysi s a c i r cui t  cour t  shoul d use t o di scer n whet her  a 

pr ospect i ve j ur or  i s or  i s  not  i mpar t i al ."  I d.  at  715 ( emphasi s  

added) .   

¶92 Acknowl edgi ng t hat  our  pr i or  case l aw set  f or t h 

i nconsi st ent  st andar ds of  appel l at e r evi ew,  t he Faucher  cour t  

pl ai nl y and succi nct l y det er mi ned t hat  hencef or t h a def er ent i al  

appel l at e st andar d shoul d be appl i ed when r evi ewi ng t he 

obj ect i ve bi as of  a pr ospect i ve j ur or .   The cour t  announced:  

Our  j ur y bi as case l aw demonst r at es t hat  i n t he past  
we have r evi ewed t he ci r cui t  cour t ' s  det er mi nat i on of  
whet her  a pr ospect i ve j ur or  was obj ect i vel y bi ased 
under  var yi ng st andar ds of  r evi ew.  .  .  .  Al t hough we 
have i nconsi st ent l y r evi ewed t he quest i on i n t he past ,  
we ar e convi nced t hat  t he c i r cui t  cour t ' s  
det er mi nat i on on t he quest i on of  obj ect i ve bi as shoul d 
be r evi ewed under  a def er ent i al  st andar d.  

I d.  at  719.  

¶93 Cour t s and comment at or s have r ecogni zed t hat  Faucher  

r epr esent s a sea change i n t he l aw.   The cour t  of  appeal s has 

r ef er r ed t o t he pr e- Faucher  er a as " t he pr evi ous l y t ur bi d st at e 

of  j ur or  bi as j ur i spr udence"  and " t he mur ky wat er s of  j ur or  bi as 

j ur i spr udence i n Wi sconsi n. "   St at e v.  Oswal d,  232 Wi s.  2d 103,  

110,  606 N. W. 2d 238 ( Ct .  App.  1999) ;  St at e v.  Wol f ,  2001 WI  App 

136,  ¶19,  246 Wi s.  2d 233,  631 N. W. 2d 240. 4         

                                                 
4 See al so St at e v.  Smi t h,  2006 WI  74,  ¶19 n. 4,  291 Wi s.  2d 

569,  716 N. W. 2d 482 ( " [ A] s we emphasi zed i n Faucher ,  ' t he case 
l aw does not  al ways use t he f or mer  t er ms i n a consi st ent  manner ,  
and t her e i s not  an absol ut e,  di r ect  cor r el at i on bet ween t he 
f or mer  t er ms and t he t er ms we adopt  t oday. ' " ) ;  St at e v.  J i mmi e 
R. R. ,  2000 WI  App 5,  ¶15 n. 4,  232 Wi s.  2d 138,  606 N. W. 2d 196 
( " [ I n  Faucher ,  t ] he supr eme cour t  caut i oned t hat  t he new t er ms 
do not  neat l y cor r espond t o t he ol d ones. " ) .  
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¶94 Shor t l y af t er  Faucher  was mandat ed,  Pr of essor s Dani el  

D.  Bl i nka and Thomas J.  Hammer  of  Mar quet t e Uni ver si t y expl ai ned 

t hat  Faucher  " cont ai ns an enor mousl y hel pf ul  di scussi on of  past  

case l aw and t he r easons why t he supr eme cour t  concl uded t hat  a 

new appr oach was cal l ed f or . "   Wi sconsi n Lawyer ,  Sept ember  1999;  

see al so Comment ,  Anal yzi ng Jur or  Bi as Exhi bi t ed Dur i ng Voi r  

Di r e I n Wi sconsi n:  How t o Lessen t he Conf usi on,  84 Mar q.  L.  Rev.  

517 ( 2000) .  

¶95 Two year s l at er ,  t hi s cour t  emphasi zed t hat  pr i or  t o 

Faucher ,  cour t s " st r uggl ed wi t h conf usi ng concept s and awkwar d 

t er mi nol ogy. "   St at e v.  Li ndel l ,  2001 WI  108,  ¶110,  245 

Wi s.  2d 689,  629 N. W. 2d 223 ( c i t i ng Del gado,  223 Wi s.  2d 270,  as 

an exampl e) .   We expl ai ned t hat  t he i mpor t  of  Faucher  and i t s 

compani on cases was t o pr ovi de " t he pr oper  anal y t i cal  f r amewor k"  

t o r esol ve j ur y bi as cases:  " To assi st  t he bench and bar  i n 

anal yzi ng j ur or  bi as,  t hi s cour t  i ni t i at ed a maj or  ef f or t  t wo 

year s ago t o c l ar i f y t he l aw.  .  .  .  I t  i s  our  avowed hope t hat  

t hese new cases wi l l  pr ovi de a pr oper  anal yt i cal  f r amewor k f or  

maki ng and r esol v i ng chal l enges f or  cause. "   I d. ,  ¶110 ( emphasi s 

added) .  

¶96 Ther e has been wi despr ead acknowl edgement  t hat  t he 

st andar ds set  f or t h i n Faucher  suppl ant ed pr i or  st andar ds of  

j ur y bi as j ur i spr udence.   Recogni z i ng Faucher ' s s i gni f i cance,  

t he cour t  of  appeal s has cal l ed r el i ance on pr e- Faucher  j ur or  

bi as j ur i spr udence " di st ur bi ng and mi spl aced. "   I t  i nst r uct ed 

at t or neys t o abandon t hei r  r el i ance on pr e- Faucher  j ur i spr udence 

f or  t he appl i cabl e st andar ds i n j ur or  bi as cases:  
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[ W] e obser ve t hat  t he appel l ant ' s br i ef  i n t hi s  case 
demonst r at es t he cont i nui ng pr act i ce of  t he appel l at e 
bar  t o c i t e t o and r el y ext ensi vel y on [ pr e- Faucher  
deci s i ons]  wi t h r espect  t o t he quest i on of  j ur or  bi as 
and t he nat ur e of  our  r evi ew.   Such r el i ance i s 
di st ur bi ng and mi spl aced because Wi sconsi n l aw 
r egar di ng j ur or  bi as i s mor e accur at el y r ef l ect ed i n 
t he subsequent  deci s i ons i n [ Faucher  and i t s pr ogeny] .   
Whi l e i t  i s  t r ue t hat  [ pr e- Faucher  cases]  wer e not  
expr essl y over r ul ed by any subsequent  deci s i on,  what  
was sai d i n t hose cases was cl ar i f i ed and r eshaped i n 
t he Faucher  and Oswal d cases.   We l ook t o t he Faucher  
and Oswal d deci s i ons f or  t he appl i cabl e st andar ds and 
ask t hat  t he appel l at e bar  do so as wel l .      

St at e v.  Wi l k i nson,  No.  2002AP1206,  unpubl i shed per  cur i am,  ¶2 

( Wi s.  Ct .  App. ,  Jan.  29,  2003)  ( emphasi s added) . 5  

¶97 Rat her  t han heedi ng t hi s war ni ng,  t he maj or i t y 

r esur r ect s ol d st andar ds.   As a r esul t  of  appl y i ng t he wr ong 

t est ,  t he maj or i t y mi sses an i mpor t ant  component  of  appel l at e 

r evi ew.   Tot al l y absent  f r om i t s anal ysi s i s any r ef er ence t o 

t he def er ence r evi ewi ng cour t s owe t o t he c i r cui t  cour t s when 

maki ng a det er mi nat i on t hat  a j ur or  was obj ect i vel y bi ased.   

I nst ead,  i t  pr of esses a l ack of  i nsi ght  gar ner ed by t he 

appl i cat i on of  t he obsol et e t hr ee- par t  t est  and t hen empl oys t he 

t echni que of  set t i ng up a st r aw man onl y t o knock i t  down.   

Ul t i mat el y i t  det er mi nes t hat  " f ai l ur e t o answer  a quest i on on 

voi r  di r e i s not  suf f i c i ent  t o concl ude Tanya G.  was obj ect i vel y 

bi ased agai nst  Funk. "   Maj or i t y op. ,  ¶62.   

                                                 
5 I  r ecogni ze t hat  an unpubl i shed opi ni on has no 

pr ecedent i al  val ue and does not  bi nd t hi s cour t .   Wi s.  St at .  
§ 809. 23( 3) .   For  t he same r eason I  c i t e t he ar t i c l e by Bl i nka 
and Hammer ,  I  c i t e t he di scussi on i n Wi l k i nson——not  f or  any 
pr ecedent i al  aut hor i t y but  r at her  t o i l l ust r at e how t he Faucher  
case has been per cei ved by t he bench and bar .         
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¶98 Of  cour se i t  i s  not  suf f i c i ent .   No one ever  advances 

t hat  i t  was suf f i c i ent .   Empl oyi ng such an anal y t i cal  t echni que 

under scor es an i nf i r mi t y i n t he maj or i t y ' s anal ysi s because i t  

f ai l s  t o gi ve any def er ence t o t he c i r cui t  cour t ' s  deci s i on.  

¶99 I n Faucher ,  t hi s cour t  r ecogni zed t he ci r cui t  cour t ' s  

speci al  compet ence i n det er mi ni ng whet her  obj ect i ve bi as exi st s  

and concl uded t hat  def er ence must  be gi ven t o t he c i r cui t  

cour t ' s  det er mi nat i on.   227 Wi s.  2d at  720.   The r evi ewi ng cour t  

wi l l  r ever se t he ci r cui t  cour t ' s  concl usi on " onl y i f  as a mat t er  

of  l aw a r easonabl e j udge coul d not  have r eached such a 

concl usi on. "   I d.  at  721;  St at e v.  Smi t h,  2006 WI  74,  ¶22,  291 

Wi s.  2d 569,  716 N. W. 2d 482.  

¶100 The maj or i t y ' s anal ysi s i s f ur t her  f l awed when i t  

appear s t o conf use t he di f f er ence bet ween obj ect i ve and 

subj ect i ve bi as.   I n appl y i ng t he Wyss t est ,  t he maj or i t y 

f ocuses on t he f act  t hat  Tanya G.  was never  pr ovi ded t he 

oppor t uni t y t o expl ai n why she f ai l ed t o r espond t o t he quest i on 

about  t est i f y i ng i n a cr i mi nal  case.   Maj or i t y op. ,  ¶58.   

Wi t hout  an expl anat i on f or  her  s i l ence,  t he maj or i t y st at ed,  i t  

" gi ves us no i nsi ght  i nt o whet her  .  .  .  [ Tanya G. ]  was 

emot i onal l y i nvol ved i n Funk' s case. "   I d.    

¶101 Thi s i s wher e t he maj or i t y mi sst eps.   By f ocusi ng on 

whet her  Tanya G.  was emot i onal l y af f ect ed,  i t  skews t he f ocus of  

obj ect i ve bi as anal ysi s.   The f ocus i s not  on whet her  t he 

i ndi v i dual  j ur or  was emot i onal l y af f ect ed by t he f act s of  t he 

case.   Rat her  t he f ocus i s,  i n consi der i ng al l  of  t he 
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ci r cumst ances,  whet her  a r easonabl e per son i n t he j ur or ' s 

posi t i on coul d be i mpar t i al .   Faucher ,  227 Wi s.  2d at  718.  

¶102 I n skewi ng t he f ocus,  t he maj or i t y conf uses obj ect i ve 

and subj ect i ve bi as.   I t  uses subj ect i ve i ndi c i a t o answer  an 

obj ect i ve i nqui r y.   The maj or i t y asks whet her  Tanya G.  r eal l y 

was bi ased,  whi ch i s a subj ect i ve i nqui r y.   I nst ead,  i t  shoul d 

be aski ng whet her  a r easonabl e j ur or  i n Tanya G. ' s posi t i on 

coul d be i mpar t i al .  

¶103 The maj or i t y ' s anal ysi s l eaves conf usi on i n i t s wake.   

Pr i or  t o t oday' s deci s i on,  Faucher  was t he l eadi ng case i n j ur or  

bi as j ur i spr udence.   By not  adher i ng t o Faucher  and i t s t est  f or  

det er mi ni ng obj ect i ve bi as,  t he maj or i t y opi ni on wi l l  l eave t he 

bench and bar  wonder i ng what  i s t he t est  f or  det er mi ni ng 

obj ect i ve bi as and what  def er ence i s due t o t he c i r cui t  cour t ' s  

det er mi nat i on.   Shoul d j udges st i l l  r el y on t he st andar ds set  

f or t h i n Faucher  or  shoul d t hey i nst ead r esur r ect  ol d t est s 

pr i or  t o Faucher ? 

I I  

¶104 Appl y i ng t he cor r ect  st andar d and gi v i ng t he ci r cui t  

cour t ' s  det er mi nat i on pr oper  def er ence,  I  conc l ude t hat  t he 

c i r cui t  cour t ' s  det er mi nat i on t hat  Tanya G.  was obj ect i vel y 

bi ased must  st and.  

¶105 I n or der i ng t hat  Funk was ent i t l ed t o a new t r i al  

based i n par t  upon i t s f i ndi ngs t hat  Tanya G.  was obj ect i vel y 

bi ased,  t he c i r cui t  cour t  di d not  concl ude t hat  ever y sexual  

assaul t  v i ct i m was pr event ed f r om bei ng a j ur or  i n a sexual  
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assaul t  case. 6  To t he cont r ar y,  t he j udge began hi s anal ysi s of  

obj ect i ve bi as by speci f i cal l y r ecogni z i ng t hat  bei ng a v i ct i m 

of  sexual  abuse does not  pr ecl ude a per son f r om si t t i ng on a 

j ur y.   He r el i ed i n par t  on t he f act ual  s i mi l ar i t i es bet ween t he 

al l eged abuse i n t hi s case and t he abuse t hat  Tanya G.  

exper i enced i n her  past .  

¶106 The j udge r evi ewed t he t est i mony el i c i t ed f r om t he 

t hr ee chi l dr en at  Funk' s t r i al  and compar ed i t  t o t he abuse t hat  

Tanya G.  exper i enced as a chi l d. 7  He not ed t he si mi l ar i t i es i n 

                                                 
6 Funk' s at t or ney was not  seeki ng a per  se r ul e t hat  al l  

sexual  assaul t  v i ct i ms shoul d be st r uck f or  cause.   When asked 
at  or al  ar gument  i f  t he cour t  shoul d al ways st r i ke v i ct i ms of  
sexual  assaul t  on t he basi s t hat  t hey must  be subj ect i vel y and 
obj ect i vel y bi ased,  Funk' s at t or ney sai d " absol ut el y not . "   She 
st at ed t hat  t he l ast  chi l d sexual  assaul t  case t hat  she t r i ed,  
she kept  a v i ct i m on t he j ur y because she t hought  t hey ar e not  
al ways bi ased.    

7 I n hi s or al  deci s i on,  t he c i r cui t  cour t  j udge st at ed:  

I  bel i eve t he cor r ect  appr oach .  .  .  i s  t o r evi ew t he 
under l y i ng t est i mony of  t hr ee of  t he chi l dr en because 
t hat  i s cr i t i cal ,  I  bel i eve,  and t hen when we put  t hat  
abuse of  t he t hr ee chi l dr en .  .  .  wi t h t he abuse t hat  
was i nf l i c t ed upon [ Tanya G. ] ,  I  come t o t he 
concl usi on t hat  t he obj ect i ve j ur or  coul d not  be 
unbi ased,  and l et  me j ust  .  .  .  st at e how I ' ve come t o 
t hat  concl usi on.  

As I  i ndi cat ed pr evi ousl y,  we have [ Tanya G. ]  who has 
been sexual l y assaul t ed when she was a young gi r l ,  
k i nder gar t en t hr ough second gr ade.  

We al so have [ Tanya G. ]  whose t wo si bl i ng s i s t er s,  
younger  t han she,  wer e sexual l y assaul t ed dur i ng t he 
same t i me per i od.  

We al so have [ Tanya G. ]  who was i n Monr oe Count y i n 
2005 sexual l y assaul t ed.  
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age;  Tanya G.  was t en year s ol d when she was sexual l y abused and 

C. M. F.  was t en year s ol d at  t he t i me of  t he al l eged abuse.   

Fur t her ,  he not ed t hat  bot h t he abuse t hat  occur r ed i n Tanya 

G. ' s past  and t he al l eged abuse i n t hi s case i nvol ved si st er s;  

Tanya G. ' s younger  s i st er s wer e al so v i ct i ms of  t he sexual  abuse 

per pet r at ed by t he school  bus dr i ver  and Funk' s t wo daught er s,  

who l i ved wi t h C. M. F. ,  wer e wi t nesses t o t he al l eged abuse 

i nf l i c t ed upon her .  

¶107 I n addi t i on t o t he s i mi l ar i t i es bet ween Tanya G. ' s 

exper i ence wi t h sexual  assaul t  and t he al l eged abuse i n t hi s  

case,  t he cour t  had ot her  i ndi c i a of  Tanya G. ' s obj ect i ve bi as——

Tanya G. ' s nonr esponsi veness t o mul t i pl e quest i ons asked dur i ng 

voi r  di r e whi ch shoul d have al er t ed her  t hat  an af f i r mat i ve 

r esponse was necessar y.  

¶108 The j udge made an openi ng st at ement  dur i ng voi r  di r e 

t o t he pot ent i al  j ur or s i ndi cat i ng t hat  t hey woul d be asked 

whet her  any of  t hem or  someone t hey knew had been a v i ct i m of  

                                                                                                                                                             
.  .  . [ W] hen you l ook at  t hose par t i cul ar  i nci dences,  
and t hen,  when I  r evi ew t he t r i al  r ecor d bef or e t he 
Cour t ,  and I  need,  not  i n gr eat  det ai l ,  but  i n some 
det ai l ,  j ust  t o t ur n ever yone' s at t ent i on t o t he 
t r i al  .  .  .  .    

[ C. M. F. ]  was cal l ed t o t est i f y .  .  .  .   She was t en 
year s of  age at  t he t i me t he i nci dent  happened.  

Ages ar e i mpor t ant  because when we l ook at  t he 
pr evi ous abuse,  i t  appear s t hat  [ Tanya G. ]  was young 
when t hese occur r ed,  as wel l  as a f act or  t hat  I  t hi nk 
i s i mpor t ant  when we l ook at  a r easonabl e pr udent  
per son [ i n Tanya G. ' s]  posi t i on.   
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sexual  assaul t .   He t ol d t hem t hat  t hey must  be honest  and woul d 

need t o answer  t he quest i on.   

¶109 Subsequent  quest i ons asked by bot h par t i es el i c i t ed 

r esponses by mul t i pl e pot ent i al  j ur or s.   The St at e asked:  " Have 

you,  or  any of  your  f ami l y member s,  or  c l ose f r i ends ever  been 

accused of  a cr i me by l aw enf or cement ?"   Jur or  E.  r esponded t hat  

he had a f r i end who had been accused of  a cr i me si mi l ar  t o t he 

one bef or e t he cour t .   

¶110 The St at e f ur t her  i nf or med t he j ur y t hat  t he case 

i nvol ves al l egat i ons of  sexual  assaul t  of  a chi l d.   I t  asked t he 

j ur or s whet her ,  based on t hose al l egat i ons,  anyone woul d have a 

di f f i cul t  t i me bei ng f ai r  and i mpar t i al .   I n r esponse t o t hat  

quest i on,  t wo j ur or s asked t o go i nt o chamber s and bot h wer e 

event ual l y di smi ssed.   The r epl acement  j ur or s wer e asked t he 

same quest i ons,  and bot h r equest ed t o go i nt o chamber s.   One of  

t he r epl acement  j ur or s was excused.   The next  r epl acement  j ur or ,  

upon bei ng asked t he quest i ons,  openl y di scl osed t hat  hi s uncl e 

went  t o pr i son f or  sexual  assaul t ,  and he t oo was excused.  

¶111 Def ense counsel  asked j ur or s whet her  anyone had been a 

v i ct i m of  a cr i me ot her  t han a sexual  assaul t .   Thr ee pot ent i al  

j ur or s r esponded t hat  t hey had.   Def ense counsel  al so i nqui r ed 

whet her  anyone had t est i f i ed i n cour t .   Thr ee pot ent i al  j ur or s 

r esponded t hat  t hey had.   Then,  def ense counsel  asked i f  any 

member  of  t he j ur y had ever  had cont act  i n any f or m wi t h t he 

Juneau Count y Di st r i ct  At t or ney' s Of f i ce.   Agai n,  sever al  j ur or s  

r esponded t hat  t hey had.  
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¶112 Despi t e al l  of  t he act i v i t y ensui ng f r om t he 

af f i r mat i ve r esponses of  ot her  j ur or s,  Tanya G.  never  chose t o 

i ndi v i dual l y r espond t o any of  t he quest i ons asked on voi r  di r e.  

Rat her ,  she r emai ned nonr esponsi ve.  

¶113 The maj or i t y asser t s t hat  because i t  does not  know why 

Tanya G.  was nonr esponsi ve,  i t  cannot  assess whet her  she was 

emot i onal l y i nvol ved i n t he f act s of  t hi s case.   Maj or i t y op. ,  

¶58.   To t he cont r ar y,  t he r ecor d r eveal s t hat  Tanya G.  

expl ai ned her  s i l ence dur i ng ot her  j ur or s '  r esponsi veness.   I n 

f act ,  Tanya G.  of f er ed i nconsi st ent  expl anat i ons f or  her  

s i l ence.   

¶114 At  t he post convi ct i on evi dent i ar y hear i ng,  Tanya G.  

t est i f i ed t hat  she di d not  t al k about  t he assaul t s by t he bus 

dr i ver  because,  " I  di dn' t  want  t o be f i ned $5, 000 [ under  t he 

set t l ement  agr eement ] ,  so I  wasn' t  goi ng t o say anyt hi ng. "   She 

acknowl edged,  however ,  t hat  " I  under st and t hat  I  shoul d have 

sai d somet hi ng. "   Regar di ng t he assaul t  by Jul i an C. ,  Tanya G.  

st at ed:  " [ I ] t ' s  my past .  I  don' t  go day t o day sayi ng t hat  t hi s 

guy r aped me,  he di d t hi s.   I t ' s  not  t he way I  l i ve my l i f e.   I  

put  i t  i n t he back of  my head,  and I  don' t  r eveal  i t  ever  

agai n. "   However ,  mi nut es l at er  she i ndi cat ed t hat ,  despi t e 

bei ng assaul t ed r epeat edl y f or  t hr ee year s,  her  exper i ences wi t h 

sexual  assaul t  never  cr ossed her  mi nd dur i ng voi r  di r e or  t he 

t wo- day t r i al .  

¶115 These i nconsi st ent  expl anat i ons at  t he post convi ct i on 

evi dent i ar y hear i ng gi ven by Tanya G.  al so suppor t  t he c i r cui t  

cour t ' s  f i ndi ng t hat  i t  was mor e pr obabl e t han not  t hat  Tanya G.  
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was obj ect i vel y bi ased.   I t  i s  t he f unct i on of  a c i r cui t  cour t ——

not  an appel l at e cour t ——t o det er mi ne t he wei ght  t o be gi ven t o 

i nconsi st ent  st at ement s of  a wi t ness.   When deci di ng whet her  a 

j ur or  i s bi ased,  a c i r cui t  cour t  j udge essent i al l y  must  make a 

cr edi bi l i t y  det er mi nat i on.   

¶116 I n t hi s case,  Tanya G.  i ni t i al l y  st at ed t hat  she 

knowi ngl y chose not  t o di scl ose t he assaul t s.   Lat er  she 

cont r adi ct ed her sel f  and st at ed t hat  her  exper i ences wi t h sexual  

assaul t  never  cr ossed her  mi nd at  voi r  di r e or  at  t r i al .   A 

r easonabl e j udge woul d t ake her  i nconsi st ent  st at ement s i nt o 

consi der at i on when det er mi ni ng t hat  Tanya G.  was obj ect i vel y 

bi ased.   Yet ,  i nst ead of  def er r i ng t o t he c i r cui t  cour t ' s  

f unct i on of  wei ghi ng conf l i c t i ng st at ement s,  t he maj or i t y ' s 

anal ysi s i gnor es t hem.  

¶117 The ci r cui t  cour t  ar t i cul at ed t he di f f i cul t y and 

f r ust r at i on i n comi ng t o t hi s deci s i on.   I t  not ed t hat  a new 

t r i al  woul d be a wast e of  t i me and woul d t ake a t ol l  on t he 

emot i onal  psyches of  t he chi l dr en t est i f y i ng.   I t  st at ed:  " I t  

makes me angr y,  but  I  bel i eve t her e' s not hi ng I  can do as a 

pr esi di ng magi st r at e t o t hi s par t i cul ar  case.   I  must  f ol l ow t he 

l aw .  .  .  .   I s i t  mor e pr obabl e t han not  t her e was j ur or  

bi as[ ?] "  

¶118 Unl i ke t he maj or i t y,  t he c i r cui t  cour t  f ol l owed t he 

l aw and had a f i r m gr asp of  cont r ol l i ng pr ecedent .   The ci r cui t  

cour t  cor r ect l y st at ed:   

When t he Cour t  addr esses obj ect i ve bi as,  t he quest i on 
i s when we l ook at  [ Tanya G. ] ,  woul d a r easonabl e 
per son i n her  posi t i on,  coul d t hey be i mpar t i al ,  
obj ect i vel y? 
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The Cour t  must ,  as i ndi cat ed i n [ Faucher ] ,  when 
assessi ng obj ect i ve bi as,  consi der  t he f act s and 
ci r cumst ances sur r oundi ng t he quest i ons asked and t he 
answer s gi ven on voi r  di r e,  and under l y i ng f act s of  
t he case bef or e t he Cour t .  

¶119 I n r eachi ng i t s deci s i on,  t he c i r cui t  cour t  consi der ed 

t he i nconsi st ent  st at ement s,  Tanya G. ' s nonr esponsi veness i n t he 

mi dst  of  ot her  j ur or s r espondi ng t o quest i ons i mpl i cat i ng sexual  

assaul t s,  and t he si mi l ar i t i es bet ween t he f act s of  her  assaul t s 

and t he f act s of  t hi s case.   Ul t i mat el y,  t he c i r cui t  cour t  

concl uded t hat  a r easonabl e per son i n Tanya G. ' s  posi t i on coul d 

not  be i mpar t i al .  I  det er mi ne t hat  t he c i r cui t  cour t ' s  

concl usi on i s one t hat  a r easonabl e j udge coul d r each.  

¶120 Accor di ngl y,  I  r espect f ul l y di ssent .  

¶121 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent  and Just i ce DAVI D T.  PROSSER j oi ns 

Par t  I I  of  t hi s di ssent .    
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¶122 DAVI D T.  PROSSER,  J.    (dissenting).  Thi s case 

pr esent s a c l assi c exampl e of  obj ect i ve bi as.   Consequent l y,  I  

j oi n Sect i on I I  of  Just i ce Ann Wal sh Br adl ey' s di ssent .  
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