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REVI EW of a decision of the Court of Appeals. Reversed and

remanded to the circuit court.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a published
deci sion of the court of appeals® reversing the circuit court's?
order granting Brad Forbush's (Forbush) notion to suppress
statenents he made during a police interrogation. The centra
issue presented is whether the United States Supreme Court's

decision in Mntejo v. Louisiana, 556 US _ , 129 S. . 2079

! State v. Forbush, 2010 W App 11, 323 Ws. 2d 258, 779
N. W 2d 476.

2 The Honorable Terence T. Bourke of Sheboygan County
presi ded.
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(2009), requires us to overrule Wsconsin precedent that
established the paraneters of a charged defendant's right to
counsel in Wsconsin when a defendant, who has affirmatively
invoked his constitutional right to counsel by retaining and
receiving the services of counsel on pending charges, is
subj ected to questioning by |aw enforcenent.

12 Forbush contends that his right to counsel under the
Si xth Anmendnent of the United States Constitution and Article I,
Section 7 of the Wsconsin Constitution was violated by police
interrogation because he had affirmatively invoked his right to
counsel and counsel was not present when he was asked to waive
the right he previously invoked. | agree. For the reasons
di scussed below, | conclude that in the factual context herein
presented, Montejo does not sanction the interrogation that
occurr ed. W so conclude because Forbush's right to counsel
under the federal or state constitution had attached and was
invoked affirmatively by Forbush before the investigator's
guestioning was initiated. | also conclude that the circuit
court's finding that the investigator knew Forbush had secured
| egal counsel for the pending charges is not clearly erroneous.
Furthernore, Forbush was not required to "re-invoke" his right

to counsel when the investigator initiated interrogation
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Accordingly, Forbush's statenments nust be suppressed, and we
reverse the decision of the court of appeals.?
| . BACKGROUND

13 On May 8, 2008, the State of Wsconsin filed a
crimnal conplaint against Forbush charging him with attenpted
second- degree sexual assault and false inprisonnent. A warrant
was issued for his arrest. Forbush was arrested in M chigan and
made a court appearance there with an attorney he retained for
t hese charges. Hi s brother, Scott Forbush, a licensed M chigan
attorney (Attorney Forbush), provided |egal representation to
Forbush. Wth the advice of counsel, Forbush waived extradition
pr oceedi ngs. He was transported to Wsconsin in the early
nmorni ng hours of My 16, 2008. The State stipulated that the
district attorney's office was notified that Forbush was
represented by counsel prior to Detective Cory Norlander's
(Norl ander) interrogation of Forbush. Attorney Forbush, as
Forbush's |awer for the pending charges, had contact wth
Detective Ethan Wber, of the Sheboygan County Sheriff's

Depart nent .

3 Chief Justice Shirley S. Abrahamson, joined by Justice Ann
Wal sh Bradl ey in an opinion based on reasoning that differs from
that enployed herein, concurs in concluding that Forbush's

Article I, Section 7 right to counsel was violated and that his
statenents to Norlander nust be suppressed; Justice David T.
Prosser, in a separate opinion based on reasoning that differs

from that enployed herein and that enployed by Chief Justice
Abr ahanson, concurs in concluding that Forbush's statenents to
Nor | ander nust be suppressed; Justice N Patrick Crooks, Justice
Annette Kingsland Ziegler and Justice Mchael J. Gableman
di ssent and have fil ed dissenting opinions.
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14 On the norning of My 16, Forbush was questioned by
Nor | ander, also of the Sheboygan County Sheriff's Departnent.
Nor | ander had reviewed Detective Whber's reports prior to his
interrogation of Forbush. The interrogation was videotaped.
Nor | ander read Forbush the M randa* warnings. After 28 mnutes
of inquiry regarding whether Forbush was willing to waive his
right to have counsel present, Norlander repeatedly told Forbush
that he would like to hear his side of the story; that it was
usually better if |aw enforcenment knew both sides of the story;
that Norlander knew only one side of the story, but that he
could not hear Forbush's side unless Forbush signed the waiver
of rights form For bush subsequently gave a verbal waiver and
conpleted a waiver of rights form Thr oughout the rem nder of
the interrogation, Forbush nmade potentially incrimnating
st at ement s.

15 | medi ately followng the interrogation, Forbush was
taken to his initial appearance. Attorney Rebecca Coffee, an
attorney with the Mstantuono Law Ofice, who together wth
Attorney Forbush has represented Forbush on these charges
t hroughout this case, was present at the initial hearing.

16 Before trial, Forbush noved to suppress his statenments
to Norlander on the grounds that his right to counsel was

vi ol at ed® because he was represented by counsel on these charges

* Mranda v. Arizona, 384 U S. 436 (1966).

°> Forbush also argued that there was a Fifth Anendnent
violation, but the circuit court's Fifth Amendnent holding is
not on appeal .
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at the time of the interrogation. Specifically, Forbush
asserted that he was represented both by Attorney Forbush, a
M chi gan attorney, and by Attorney Craig Mastantuono, a
Wsconsin attorney, at the tinme of his interrogation.® Because
of his representation by counsel on these charges and because he
had been formally charged, Forbush argued that any statenents
elicited by Norlander violated his Sixth Amendnent and Article
|, Section 7 right to counsel

M7 The <circuit court found that |aw enforcenent knew
Forbush was represented by counsel on the pending charges and
concluded that the State had violated Forbush's Sixth Amendnent
right to counsel. The circuit court granted Forbush's notion,
barring the State from introducing Forbush's statenents to
Nor | ander .

18 The State appealed and the court of appeals reversed

t he suppression order. State v. Forbush, 2010 W App 11, 12,

323 Ws. 2d 258, 779 NW2d 476. The court of appeals concl uded
that sonetine after the circuit court's decision, the United

States Suprene Court in Mntejo overruled Mchigan v. Jackson

475 U.S. 625 (1986), and held that the Sixth Amendnent does not
pr event police from questioning charged and represented
defendants. Forbush, 323 Ws. 2d 258, 2. Because the court of
appeals concluded that the circuit court's holding was based

entirely on this court's conclusions in State v. Dagnall, 2000

® Attorney Mastantuono has continued to represent Forbush
t hroughout this appeal.
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W 82, 236 Ws. 2d 339, 612 N.W2d 680, and that Dagnall was
effectively overruled by Mntejo, the court of appeals reversed
the circuit court's suppression order. For bush, 323 Ws. 2d
258, 112, 13.

19 W granted review and now reverse the court of
appeal s.

1. DI SCUSSI ON
A.  Standard of Review

10 At issue is whether the United States Suprene Court's
decision in Mntejo requires us to overrule Wsconsin |aw that
established the paraneters of a defendant's right to counsel
after he has affirmatively invoked his Sixth Amendnent right to
counsel by retaining and receiving the services of counsel on
t he pendi ng charges. This issue "involves the application of

constitutional principles to historical facts." State v. Hoppe,

2003 W 43, 19134, 261 Ws. 2d 294, 661 N wW2d 407. W have
adopted a two-part standard of review for questions of
constitutional fact. Id. We uphold the circuit court's
findings of historical or wevidentiary fact unless they are

clearly erroneous. State v. Arias, 2008 W 84, 912, 311 Ws. 2d

358, 752 N.wW2d 748. We review independently the application of

constitutional principles to the facts found. State v. Ward,

2009 W 60, 917, 318 Ws. 2d 301, 767 N.W2d 236.
B. Right to Counse
11 On appeal, Forbush argues that the interrogation by
Nor | ander violated his right to counsel. For bush cont ends t hat
he invoked his right to counsel under the Sixth Amendment of the

6
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United States Constitution and Article |, Section 7 of the
W sconsin Constitution when he affirmatively requested and
received representation of counsel, Attorney Forbush and the
Mast antuono Law O fice, for these charges. Accordingly, Forbush
argues that he was represented by counsel when Norlander
questioned him and that the State was aware of this
representation. The State contends that Mntejo has renoved the
restrictions on questioning a represented defendant unless he
requests counsel at the tinme of questioning.

12 | begin ny discussion with the franework for the right
to counsel that has been enployed during interpretations of the
United States and Wsconsin Constitutions, in order to show the
contours of the right when Forbush was interrogated. | then
examne the rule of Ilaw established by the Suprene Court's
decision in Montejo. Finally, | discuss the current viability
of the pre-Mintejo standards in Wsconsin and apply the
applicable | aw to Forbush.

a. Ceneral framework
113 The Sixth Amendnment guarantees that "the accused shall

enjoy . . . the Assistance of Counsel for his defence."’

“In full, the Sixth Arendnent reads:

In all crimnal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an
inpartial jury of the State and district wherein the
crinme shall have been commtted, which district shall
have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to
be confronted with the w tnesses against him to have
conmpul sory process for obtaining witnesses in his

7
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Simlarly, Article I, Section 7 of the Wsconsin Constitution
guarantees that "[i]n all crimnal prosecutions the accused
shall enjoy the right to be heard by hinself and counsel."® The
right to counsel is a fundanental right guaranteed to crimna

defendants in this country. Johnson v. Zerbst, 304 U S. 458

462 (1938). The United States Suprene Court has declared that

the right to counsel

is one of the safeguards of the Sixth Amendnent deened
necessary to insure fundamental human rights of life
and liberty. . . . It enbodi es a realistic
recognition of the obvious truth that the average
def endant does not have the professional |egal skill
to protect hinself when brought before a tribunal wth
power to take his life or liberty, wherein the

favor, and to have the Assistance of Counsel for his
def ence.

U S. Const. anend. VI.

The Suprenme Court applied the Sixth Amendnent right to
counsel to the states through incorporation by the Due Process
Cl ause of the Fourteenth Anmendnment in G deon v. Wainwight, 372
U S. 335 (1963).

8 In full, Article I, Section 7, "Rights of accused," reads:

In all crimnal prosecutions the accused shal
enjoy the right to be heard by hinself and counsel; to
demand the nature and cause of the accusation against
him to neet the wtnesses face to face; to have
conpul sory process to conpel the attendance of
witnesses in his behalf; and in prosecutions by
indictnment, or information, to a speedy public trial
by an inpartial jury of the county or district wherein
the offense shall have been conmitted; which county or

district shall have been previously ascertained by
| aw.
Ws. Const. art. I, 8§ 7.
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prosecution is presented by experienced and | earned
counsel

ld. at 462-63. The Sixth Amendnent "guarantees the accused

the right to rely on counsel as a 'nedium between him and

the State.” Mine v. Multon, 474 U S. 159, 176 (1985). "The

right to the assistance of counsel guaranteed by the Sixth and
Fourteenth Amendnent s is i ndi spensabl e to t he fair
adm nistration of our adversarial system of crimnal justice."
Id. at 168-69.

14 1t is inportant to note that "[o]Jnce the right to
counsel has attached and been asserted, the State nust of course
honor it." 1d. at 170. "[ T] he prosecutor and police have an
affirmative obligation not to act in a manner that circuments
and thereby dilutes the protection afforded by the right to
counsel." ld. at 171. In Moulton, the right to counsel was
i nvoked by the appearance of Moulton and his attorney before the
Mai ne Superior Court for Waldo County, where a plea of not
guilty to the crimes charged was entered. 1d. at 162.

115 GCenerally, the right to counsel wunder the Sixth
Amendnent and Article |, Section 7 "'attaches only at or after
the tinme that adversary judicial proceedings have been initiated

agai nst [a defendant].'"® United States v. Gouveia, 467 U. S

180, 187 (1984) (quoting Kirby v. Illinois, 406 U'S. 682, 688

(1972)); State v. Sanchez, 201 Ws. 2d 219, 226, 548 N.W2d 69

(1996) (concluding that the Article I, Section 7 right to

® Cf., Escobedo v. Illinois, 378 U S. 478 (1964).
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counsel does not <create a right different from the Sixth
Amendnent right to counsel).

16 The Sixth Anendnent right to counsel extends to all
"critical stages" of the crimnal proceedings, including the

period prior to trial. United States v. Wade, 388 U. S. 218

227-28 (1967). This is particularly inportant because pretria
proceedings "'mght well settle the accused' s fate and reduce
the trial itself to a nere formality."" Moul ton, 474 U. S. at
170 (quoting Wade, 388 U.S. at 224). As a general rule, "[t]he
right to counsel under the Sixth Anmendnent arises after
adversary j udi ci al pr oceedi ngs have been initiated—n
W sconsin, by the filing of a crimnal conplaint or the issuance
of an arrest warrant.” Dagnall, 236 Ws. 2d 339, ¢30. Once a
crimnal conplaint or an arrest warrant has been issued, the
right to counsel attaches. Id., 32.

17 Prior to charging, the right to counsel during in-
custody police questioning is afforded under the Fifth Amendnent
and Article |, Section 8 of the Wsconsin Constitution. Bot h
the Suprene Court and this court have held that under the Fifth
Amendnent , a suspect nust unequivocally and unanbi guously
request counsel before police are required to cease questioning.

See Davis v. United States, 512 U S. 452, 459 (1994); State v.

Jenni ngs, 2002 W 44, 944, 252 Ws. 2d 228, 647 N.W2d 142.1°

10 Jennings also addressed Article 1, Section 8 of the
W sconsin Constitution and chose to interpret it consistent with
the Suprenme Court's interpretation of the Fifth Amendnent of the
United States Constitution. State v. Jennings, 2002 W 44, 940
& n.8, 252 Ws. 2d 228, 647 N.W2d 142.

10
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118 As with the Fifth Amendnent right to counsel, the
Sixth Amendnent right to counsel that has attached with the
filing of a crimnal conplaint or the issuance of an arrest
warrant is not automatically invoked when such a defendant is
questioned by the police. Consequently, police questioning of a
charged defendant is not automatically prohibited. Rat her, to
have a valid claim that one's constitutional rights have been
violated, a charged defendant nust show that he invoked his

right to counsel. McNeil v. Wsconsin, 501 U S 171, 175-79

(1991).

19 Dagnall described sonme circunstances under which a
charged defendant may invoke his right to counsel. In Dagnall
the Dane County District Attorney's office issued a crimna
conpl aint charging Dagnall wth hom cide. Dagnall, 236 Ws. 2d
339, f15. Shortly thereafter, Dagnall was arrested in Florida.
Id.

20 On the sane day that Dagnall was arrested, Attorney
James H. Conners delivered a letter to the Dane County Sheriff's
Departnent inform ng them that he had been retained to represent

Dagnall on the pending charges, and that he did not want Dagnal

questioned by anyone about the homcide. 1d., 6. The next day

1 1n Dagnall, the issue of whether Dagnall had invoked his
right to counsel under the Wsconsin Constitution was not raised

and therefore, this court did not directly address it. But
rather, Dagnall interpreted the law relative to a charged
def endant t hr ough reference to past Si xt h Amendnent

i nterpretations. State v. Dagnall, 2000 W 82, 128 n.7, 236
Ws. 2d 339, 612 N.W2d 680.

11
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two detectives from Dane County went to Florida and questioned
Dagnal | . Id., 17. They questioned him on three separate
occasi ons in which Dagnall made incrimnating statenents. ' Id.,
M910- 13. Wiile talking with the detectives, Dagnall nentioned
his attorney nore than once. First, prior to questioning, he
told the detectives, "My lawer told ne that | shouldn't talk to
you guys." Id., 19. Wile being transported to the Dane County
jail, he also told the detectives that his |lawer "would be nmad
at him for speaking" to them Id., 913. Finally, when the
detectives approached Dagnall at the Dane County jail, Dagnall
asked whet her Attorney Conners knew Dagnall was back in town and

when the detectives said that they did not know, the officers

recalled that Dagnall said that "it would probably be best to

have his attorney present.” 1 d., 914. The detectives ceased
all questioning at that point. Id.
121 As part of our discussion in Dagnall, we reviewed the

nmodes by which an accused may invoke his right to counsel,
thereby mandating the cessation of questioning by the police.
After thorough consideration of Suprenme Court precedent, we
concluded "that a charged defendant in custody who does not have

counsel nust invoke, assert, or exercise the right to counsel to

prevent interrogation.” Id., 9148. W went on, however, to
di stinguish a crimnal defendant who has an attorney: "W do
not, however, . . . require an accused defendant who has an

12 The detectives read Dagnall his Mranda warnings on each

occasion before they questioned him 1d., 110, 12.

12
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attorney for the crine charged to show the sane diligence as a

defendant w thout an attorney." Id., 949. W summarized the

rule as foll ows:

The Sixth Amendnent right to counsel does not attach

until the initiation of crimnal charges. It then
attaches for those specific charges. The right nust
be "invoked" by the accused to termnate police

guestioning before an attorney has been retained

After an attorney represents the defendant on
particul ar charges, the accused nmay not be questioned
about the crinmes charged in the absence of an
at t or ney. The authorities nust assune that the
accused does not intend to waive the constitutionally
guaranteed right to the assistance of counsel.

ld., 1152-53.

122 We clarified that the right to counsel was not
violated when a represented defendant nakes an "unguarded
outburst” or hinself initiates the contact with the police.
Id., 9154. Moreover, we pointed out that an additiona
consideration in this analysis is whether the police have
knowl edge that the accused has obtained representation. Id.,
151. W explained that "[t]o require an accused person to
assert the right to counsel after the accused has counsel would
invite the governnent to enbark on a persistent canpaign of
overtures and bl andi shnents to induce the accused into giving up
his rights."” Id., 959.

23 The question of whether an accused defendant actually

i nvoked his right to counsel was addressed in Smith v. Illinois,

469 U.S. 91 (1984). There, the Suprene Court concluded that the

defendant's statenent "I'd like to do that[,]" upon being told

13



No. 2008AP3007- CR

that he had the right have an attorney present, was sufficient
to invoke the right to counsel. 1d. at 96. The Court explained
that nothing in Smth's invocation "reasonably would have
suggested equivocation.” 1d. at 97. The Court al so concl uded
that statenents nade after Smth's invocation of his right to
counsel could not be used to defeat that right once it was
invoked. 1d.

124 As the Court explained by quoting the trial court, "a
statenent either is such an assertion of the right to counsel or
it is not." Id. at 97-98 (brackets omtted). In Davis, the
Court relied on the reasoning of Smth to "determ ne whether
[an] accused actually invoked his right to counsel." Davis, 512
U S at 458 (quoting Smth, 469 U.S. at 95). The Suprene Court
expl ained that whether a defendant has invoked his right to
counsel is an "objective inquiry." Id. at 458-59. The Court
noted that such an objective inquiry "'requires, at a mninmm
sone statenent that can reasonably be construed to be an
expression of a desire for the assistance of an attorney.'" 1d.
(quoting McNeil, 501 U.S. at 178).

125 The Court in Smth also discussed the difference
between invoking the right to counsel and the waiver of that
right, concluding that "a valid waiver 'cannot be established by
showng only that [the accused] responded to further police-
initiated custodial interrogation.'" Smth, 469 US. at 098
(quoting Edwards v. Arizona, 451 U. S. 477, 484 (1981)).

126 A charged defendant may invoke his Sixth Anmendnent
right to counsel at an extradition proceeding, even though it is

14
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a separate proceeding from the crimnal action for which

extradition is sought. See People v. Maust, 576 N E.2d 965, 971

(rrr. App. 1 Dist. 1991) (concluding that Must invoked his
Sixth Anendnent right to counsel for pending charges when he
requested counsel during a hearing where he waived form

extradition); see also State v. Mirch, 2011 W 332327, at *25

(Tenn. Crim App. Jan. 27, 2011) (concluding that Mrch invoked
his Sixth Amendnent right to counsel by retaining counsel before
he was returned fromCalifornia to Tennessee).
b. The effect of Montejo

27 The State now wurges that we overrule Dagnall's
conclusion that the waiver of the right to counsel by a charged
def endant who has affirmatively invoked his right to counsel by
securing the services of an attorney for the crimes charged is
invalid unless the defendant initiates the contact wth the
police. The State's argunent is based on the 2009 Suprene Court
decision in Montejo; however, Mntejo does not require the
result that the State seeks. Montej o decided only that courts
need not "presunme that such a waiver is invalid under certain
ci rcunst ances. " Montejo, 556 U S at _ , 129 S. C. at 2085
The "certain circunstances” of Mntejo were a charged defendant
for whom the Sixth Anendnment right to counsel had attached and
who was represented. However, the Court concluded that it
should not presunme that Montejo had actually invoked his Sixth
Amendnent right to counsel, sinmply from the fact that he was
repr esent ed. Accordingly, the Supreme Court renmanded the case
to the trial court to determne whether Mntejo had actually

15
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invoked his Sixth Anmendnent right to counsel such that the
protecti ons of Edwards woul d apply. 1d. at 2091-92.

128 Montejo was charged with first-degree nurder and at
his 72-hour hearing, the Louisiana trial <court ordered the
Ofice of Indigent Defender to represent him Id. at 2082.
Montejo did not affirmatively request and retain counsel for the
crimes charged. That sanme day, two police detectives took
Montejo on an "excursion"” to help them |l ocate the nurder weapon.
Id.

129 Wiile the exact details were disputed, at sonme point
during the excursion, the police convinced Montejo to wite an
i ncul patory letter of apology to the widow of the victim Id.
Prior to witing the letter, Mntejo was read his Mranda
war ni ngs. Id. At trial, the letter was introduced over
Montej o' s objection. 1d.

130 On appeal to the Louisiana Suprenme Court, Montejo
argued that admssion of the letter into evidence was a
violation of his Sixth Anmendnent right to counsel because the
Ofice of Indigent Defender had been ordered to represent him
therefore, he was represented when the police initiated contact
wth him Id. at 2082-83. He based his argunment on the rule of
Jackson. Jackson held that "if police initiate interrogation
after a defendant's assertion, at an arraignnent or simlar

proceeding, of his right to counsel, any waiver of the

16
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def endant' s right to counsel for t hat police-initiated
interrogation is invalid." Jackson, 475 U.S. at 636.%

131 The Louisiana Suprene Court rej ected Montej o' s
argunent, reasoning that the Jackson rule is not triggered
"unless and until the defendant has actually requested a |awer
or has otherw se asserted his Sixth Amendnent right to counsel."
Montejo, 556 U S at  , 129 S O. at 2083. Since the
Louisiana trial <court ordered that the Ofice of |ndigent
Def ender represent Montejo at the 72-hour hearing, and Montejo
did not request counsel hinself, the Louisiana Supreme Court
hel d that Montejo never "actually requested a lawer." |d.

132 Montejo appealed to the United States Suprene Court.
The Suprene Court first rejected the Louisiana court's
interpretation of the Jackson rule. |1d. at 2083-84. The Court
pointed out the varying practices throughout the states, noting
that "[i]n sonme two dozen [states], the appointnment of counsel
is automatic upon a finding of indigency; and in a nunber of
ot hers, appointnment can be nmade either wupon the defendant's

request or sua sponte by the court.” ld. at 2083 (citations

13 The Jackson case consolidated the cases of two separate
defendants in two separate crines, def endant Bl adel and
def endant Jackson. M chigan v. Jackson, 475 U S. 625 (1986).
Both defendants expressly requested appointnent of counsel at

their arraignnents because they were indigent. ld. at 627-28.
Detectives involved in each respective investigation were
present at the arraignnents and aware of the requests. | d.

Nonet hel ess, in each instance, before the defendant was provi ded
an opportunity to consult with counsel, police initiated further
interrogations in which they obtained incrimnating statenents.
Id. Both defendants were read Mranda warnings before they made
any statenents. I|d.

17
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omtted). The Court noted that nothing in Jackson indicated
that the Court was aware that sone states do not require
i ndi gent defendants to assert their right to counsel prior to
appoi ntment, and, therefore, nothing in Jackson indicated how
the Jackson rule would apply to such states. Id. at 2083-84

The Court expl ai ned:

The Louisiana Supreme Court's answer to that
unresolved question is troublesone. The centra
distinction it draws—between defendants who "assert”
their right to counsel and those who do not—i+s
exceedingly hazy when applied to States that appoint
counsel absent request from the defendant. . . . How
does one affirmatively accept counsel appointed by
court order? An indigent defendant has no right to
choose his counsel, so it is hard to imagine what his
"acceptance” would l|ook Iike, beyond the passive
silence that Montejo exhibited.

Id. at 2084 (internal citation omtted).

133 After rejecting the Louisiana court's interpretation
of Jackson, the Court in Mntejo discussed the viability of the
Jackson rule with regard to appointed counsel by reaffirmng
those principles that it sought not to disturb. First, the
Court noted that "once the adversary judicial process has been
initiated, the Sixth Amendnment guarantees a defendant the right
to have counsel present at all 'critical' stages of the crimnal
proceedi ngs. " Id. at 2085 (citing Wade, 388 U S. at 227-28)
Second, the Court confirmed that "[i]nterrogation by the State

is such a stage." ld. (citing Massiah v. United States, 377

U S 201, 204-05 (1964)). Third, the Court pointed out that the
"Sixth Amendnent right to counsel may be waived by a defendant,

so long as relinquishnment of the right is voluntary, know ng

18
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and intelligent." ld. (citing Patterson v. Illinois, 487 U.S

285, 292 n.4 (1989)). Fourth, the Court reaffirmed the anti-
badgering protections afforded by Edwards.

134 The court then noted that the "only question raised by
this case, and the only one addressed by the Jackson rule, is
whet her courts nust presune that such a waiver is invalid under
certain circunstances."” Id. The "certain circunstances”
referenced in the Court's framng of the issue in Montejo were a
charged defendant for whom counsel had been appointed by the
court, but for whom the Suprene Court could not determ ne
whet her he had actually invoked his right to counsel and the
protections that would then flow from Edwards. Accordingly, the
Court remanded the case to determine whether the "protections
al ready provided by Edwards" apply. Id. at 2091-92.

135 The Montejo decision did not conclude that a charged
defendant who has affirmatively invoked his Sixth Amendnent
right to counsel by retaining and receiving the services of a
| awer for the offenses charged nust "re-invoke" his Sixth
Amendnent right to counsel every tinme |law enforcenent attenpts
to interrogate him To the contrary, the Court cited Massiah
with approval, wherein the Court concluded that eliciting
testinony of a defendant who has appeared in court with counse
retained for the pending <charges was violative of the
defendant's Sixth Anmendnent rights. Id. at 2085; Massiah, 377
U S. at 206-07.

136 The Court in NMontejo examned the origins of the
Jackson rul e. It highlighted that the Jackson rule was created
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by analogy to the Fifth Anendnent presunptive rule created in
Edwar ds. The presunptive rule in Edwards mandates that under

the Fifth Anmendnent,

when an accused has invoked his right to have counse
present during custodial interrogation, a valid waiver
of that right cannot be established by showing only
t hat he r esponded to further police-initiated
custodial interrogation even if he has been advi sed of
his rights. We further hold that an accused :
having expressed his desire to deal wth the police
only through counsel, is not subject to further
interrogation by the authorities wuntil counsel has
been nade available to him unless the accused hinself
initiates further comuni cat i on, exchanges, or
conversations with the police.

Edwards, 451 U.S. at 484-85. Montejo explained that the purpose

of the Edwards rule was to prevent police from badgering a

defendant into waiving his previously asserted [] rights.'"
Montejo, 556 U S. at _ , 129 S. C. at 2085 (quoting M chigan
v. Harvey, 494 U S. 344, 350 (1990)). Accordingly, it reasoned
that the same rationale drives the Jackson rule in the Sixth
Amendnent context.' 1d. at 2086. "Edwards and Jackson are
meant to prevent police from badgering defendants into changing
their mnds about their rights, but a defendant who never asked

for counsel has not yet made up his mnd in the first instance.”

Id. at 2087.

% The dissent disagreed, arguing that the purpose of the
Jackson rule was to preserve the "unique protections afforded to
the attorney-client relationship by the Sixth Amendnent."
Montejo v. Louisiana, 556 U S. |, 129 S. C. 2079, 2096 (2009)
(Stevens, J., dissenting).
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137 The Court first concluded that not requiring the
invocation of the right to counsel by a defendant in order to
trigger the Jackson presunption, while consistent wth the
holding in Jackson, was unworkable in the many states that
appoint counsel to indigent defendants wthout requiring an
express request. Id. at 2088. Based in part on its
determnation that Jackson was wunworkable, and that the
protections the Court believed that Jackson provided were
already afforded by Edwards for defendants who personally had
retained and received the services of a lawer for the crines
charged, the Court elimnated the presunptive rule of Jackson
1d. at 2091.

138 The Court did not change the rule of law set out in
Massi ah that holds that a charged defendant who has secured and
received representation of counsel for the pending charges has
i nvoked his Sixth Amendnent right to counsel, thereby preventing
the subsequent eliciting of statenments by the defendant w thout
the presence of counsel. Massi ah, 377 U S. at 206 (concluding
that Massiah was denied the "basic protections of [the Sixth
Amendnent right to counsel] when there was used against him at
his trial evidence of his own incrimnating words, which federa
agents had deliberately elicited from him after he had been
indicted and in the absence of his counsel.") The Court also
reaffirmed the proscription of police badgering a defendant to
change his mnd about his invocation of the right to counsel
made before police questioning began. Mntejo, 556 U S. at __
129 S. C. at 2085-87.
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139 Here, Forbush invoked his Sixth Amendnent right to
counsel while in custody in M chigan. He contacted Attorney
For bush and requested that Attorney Forbush represent him with
regard to pending charges, and Attorney Forbush did so. The
Si xth Amendnment's objective standard for determ ning whether the
right to counsel was invoked is fully satisfied by Forbush
appearing in Mchigan with the attorney that he retained. See
Davis, 512 U S. at 459. There is nothing in the record to show
that his invocation of the Sixth Amendnent right to counsel was
equivocal or that he did not request that Attorney Forbush
assist him with the pending charges. That Forbush's first
appearance with counsel was at an extradition hearing where he
wai ved formal extradition proceedings does not dimnish the fact
that he was then a charged defendant and that the attorney who
represented him was his brother, an attorney whom he retained.
Id.; Maust, 576 N.E.2d at 971,

40 In sone respects, Forbush's circunstances are simlar
to those in Missiah, in that Massiah had appeared on pending
charges wwth a | awer and pleaded not guilty. Massiah, 377 U S.
at 201. Wien |aw enforcenent succeeded in obtaining
incrimnating statements from him through an internediary
outside the presence of counsel, the Suprenme Court held
Massi ah's statenents inadmssible as violative of his Sixth
Amendrment right to counsel. Id. at 205-06. Here, Forbush's
statenments were made after he had invoked his Sixth Amendnent
right to counsel by his appearance in Mchigan with an attorney
when these charges were pending. The Sixth Anendnent
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circunstances presented by the facts of this case are not the
"certain circunstances" addressed in Mntejo where there was no
determ nation that Montejo had i nvoked his Sixth Amendnent right
to counsel .’
c. Wsconsin | aw

41 In regard to the protections afforded defendants in
crimnal proceedings, one interpretation of Forbush's argunent
is that he is not asking us to create a new interpretation of
Article 1, Section 7 of the Wsconsin Constitution in order to
expand its protections beyond those afforded by the Sixth
Amendnent of the United States Constitution. Rat her, Forbush
may be asking us to mamintain our past interpretations of Article
|, Section 7. In order to address this argunment, | review past
interpretations of Article |, Section 7 that we have applied in

cases where an accused's right to counsel is at issue.

15 Justice Crooks' dissent is based on the unstated, but
faulty, prem se that Forbush did not invoke his Sixth Amendnent
right to counsel by his appearance in Mchigan with an attorney
when these charges were pending. However, there is no
reasonable view of the record before us under which one could
conclude that Forbush by his unequivocal conduct did not then
invoke his Sixth Amendnent right to counsel for these charges.
See Massiah v. United States, 377 U S. 201, 201-02 (1964); Davis
v. United States, 512 U S. 452, 458-59 (1994); Smth .
Illinois, 469 U S. 91, 97-98 (1984). He appeared in M chigan
after he had been charged and he appeared with an attorney who

is his brother. Scott Forbush was not an attorney selected by
soneone else. If the dissent were to admt that Forbush invoked
his right to counsel, all of the dissent's argunents fall away.
Accordingly, | understand why the dissent has not applied the
objective test to the record before us, as is required by the
Suprene Court; however, it is inportant for the reader to

understand the tactic the di ssent has chosen, as well.
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142 Prior to Mntejo, we held that "[t]he right to the
assi stance of counsel is necessary to ensure that a crimnal
defendant receives a fair trial. . . . A crimnal defendant in
Wsconsin is guaranteed this fundanental right to the assistance
of counsel for his defense by both Article I, 8 7 of the
Wsconsin Constitution and the Sixth Amendnment of the United

States Constitution.” State v. Klessig, 211 Ws. 2d 194, 201-

02, 564 N.wW2d 716 (1997) (footnotes omtted). In State v.
Pol ak, 2002 W App 120, 254 Ws. 2d 585, 646 N W2d 845, the
court of appeals explained that "[t]he scope, extent and
interpretation of the right to assistance of counsel s
identical wunder both the Wsconsin and the United States
Constitutions.” 1d., ¢98. Both Klessig and Polak arose after
the defendants had asked for and were given the right of self-
representation. However, the |language that the courts used in
reasoning through to their conclusions broadly described the
parallel between the rights then guaranteed by the Sixth
Amendnent and those guaranteed by Article |, Section 7.

143 1In the context of an ineffective assistance of counsel
claim we also have concluded that Article I, Section 7's right
to counsel is the same as what we then understood to have been
provided by the Sixth Amendnent. Sanchez, 201 Ws. 2d at 226
Furthernore, our previous interpretations of the right to
counsel in Wsconsin are consistent with the constitutional
history of Article I, Section 7 of the Wsconsin Constitution
Al t hough, records from the Wsconsin constitutional conventions
do not contain informative debate about the right to counsel in
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Article I, Section 7, cases decided near the time the
Constitution was enacted are instructive. In 1859, in Carpenter

v. County of Dane, we concluded that a prosecuting county was

responsible for the cost of attorneys court-appointed to defend

i ndi gent defendants. Carpenter v. Cnty. of Dane, 9 Ws. 249,

250 (1859). W relied on Article I, Section 7, when we

r easoned:

It is true, we find no express provision of |aw

declaring that the county shall pay for services
rendered by an attorney appointed by the court, in
defending a person on trial for a crimnal offense;
and vyet, it woul d be a reproach upon the
admnistration of justice, if a person, thus upon

trial, could not have the assistance of |egal counsel
because he was too poor to secure it.

Id. at 250-51. W highlighted the significance of the right to

counsel in Wsconsin:

Now, is the right to neet the wtnesses face to face,
and to have conpulsory process to conpel t he
attendance of unwilling wtnesses, nore inportant, or
nore valuable to a person in [jeopardy] of life or
liberty, than the privilege of having the benefit of
the talents and assi stance of counsel in examning the
W t nesses, or making his defense before the jury? And
would it not be a little |ike nockery to secure to a
pauper these solemn constitutional guaranties for a

6 The Wsconsin Constitution was adopted in 1848. There
were two constitutional conventions, one in 1846 and 1847-48.
State v. Hansford, 219 Ws. 2d 226, 235 n.11, 580 N.w2d 171

(1998). Review of the debates indicates that on January 22,
1848, the comittee on revision and arrangenent of the
Decl aration of Rights changed the Article I, Section 7 right to

counsel from "the accused hath a right to be heard by hinself
and counsel"™ to "the accused shall enjoy the right to be heard

by hinmself and counsel."” Mlo M Qaife, The Attainnment of
St at ehood 714 (1928). This is not instructive for our
construction of Article I, Section 7.
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fair and full trial of the matters with which he was
charged, and yet say to him when on trial, that he
must enploy his own counsel, who could alone render
t hese guaranties of any real pernmanent value to him

Id. at 251. We recogni zed the inportance of having a robust
right to counsel wunder Article I, Section 7, and that to be
effective, this right nmust include the right to have the expense
of counsel for indigent defendants covered by the State.

44 The inport of the discussion of the right to counsel
under Article I, Section 7 in Carpenter increases given that the
opi nion was authored by Justice Orsanmus Cole. Justice Cole was
the Grant County delegate to the 1848 constitutional

convention. '’ Justice Cole, consequently, had considerable

insight into the intent of the franers. Cf. State v. Hansford,

219 Ws. 2d 226, 238-39 (1998) (explaining that an 1852 case
that held a right to a 12-person jury under the Wsconsin
Constitution was "particularly significant™ given that one of
the justices on the unani nous court, although not the author of
the opinion, was a delegate to the 1847-48 convention).

45 In addition to this early history of the right to
counsel under Article I, Section 7, careful consideration of
underlying constitutional policy supportive of this provision
has led us to vigorously protect an accused's right to counsel
The above-cited |anguage from early cases such as Carpenter

denonstrates that the long-standing principles relating to the

17 Supreme  Court Justi ces, Wsconsin  Court Syst em
http://w courts. gov/about/judges/suprene/retired/ cole.htm (Ilast
visited Apr. 18, 2011).
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right to counsel are anong the nost inportant in protecting an
accused. For exanple, Carpenter pointed out how it would be
not hi ng short of "nockery" to afford the accused the right to
conpel and confront wtnesses, while not providing counsel to
assist him Carpenter, 9 Ws. at 251. Moreover, in County of
Dane v. Smth, 13 Ws. 654 (1861), we explained that the

def endant and the prosecution are inherently adverse, and stated
that it would be "unsafe and hazardous" for the accused to
proceed W thout counsel. 1d. at 656-57.

146 We repeatedly have expressed simlar constitutional
rationales relating to the issues presented today. First,
regarding a defendant's right to the cessation of questioning
once he has been formally charged and is represented by counsel,
we explained, by conparing the differences in the wording of the

Si xt h Amendnent and Fifth Amendnent right to counsel, that:

[t]he Sixth Amendnent right to "Assistance of Counsel™
is provided explicitly in the text of the Anmendnent
and is designed to assist the "accused" with his or

her "defence." The Fifth Amendnent right to counse
is not expressly provided. It is a right that exists
by inplication, a prophylactic devised by courts to
protect a person's right, in a crimnal case, not to
incrimnate hinself or herself involuntarily.
Dagnal |, 236 Ws. 2d 339, ({31. We explained that once the
accused has requested and retained counsel, "'a distinct set of

constitutional safeguards ainmed at preserving the sanctity of
the attorney-client relationship takes effect.'" Id., 949

(quoting Patterson, 487 U.S. at 290 n. 3).
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47 The constitutional policy wunderlying the Dagnall
hol di ng enphasi zes that once a defendant noves from a "suspect"
to an "accused,"” i.e., once a person has been formally charged,
his or her right to counsel attaches. And in Dagnall, the
defendant had affirmatively invoked his right to counsel by
retaining and receiving the services of counsel. The strong
constitutional protections wunder both the federal and state
constitutions for an accused in the circunstances attendant to
our Dagnall decision are logical given the conpeting interests
at stake at that point in a prosecution. That is, the State
seeks to obtain a confession from the accused while the accused
has an interest in guarding agai nst the powers of the State that
are focused on convicting him Moreover, nmuch of the State's
investigation will be conpleted by the tinme the State formally
charges a defendant, and therefore, protections for an accused
do not unduly hinder the State's ability to investigate crines.

148 In Dagnall, we also relied on the inportant policy
rationale behind preserving the attorney-client relationship.
This is a consideration separate and apart from other reasons
for the principles we explained. | ndeed, "the confidence and
t rust under | yi ng t he attorney-client relationship are
foundational to the practice of |aw and deeply rooted in our |aw

and Professional Rules.” Sands v. WMenard, Inc., 2010 W 96,

153, 328 Ws. 2d 647, 787 N.W2d 384.
149 In Sparkman v. State, 27 Ws. 2d 92, 133 N W2d 776

(1965), we addressed whether a defendant had a right to
appointed counsel at or prior to a prelimnary hearing, as a
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matter of public policy. Sparkman clained a violation of his

right to counsel under the Fourteenth Anmendnent of the United

States Constitution and Article |, Section 7 of the Wsconsin
Constitution. ld. at 97. For a variety of reasons, we did not
reach the <constitutional questions presented. However, we

concluded that counsel was required to be appointed for

"conpelling reasons,” such as assisting in preserving the
constitutional right to a fair trial, avoi ding adverse
psychol ogi cal factors for the defendant, preparing and

conducting the cross-exam nation of governnent w tnesses and
preserving testinony. 1d. at 99-100. In so concluding, we said
that the court's "power and duty were based on common |aw and
supported by argunents from the various provisions of sec. 7,
art. |." 1d. at 98.

150 In Dagnall and many other cases cited above, we
affirmed the rights that we concluded charged defendants require
for fair trials. |  now conclude that the fundanenta
constitutional principles underlying those decisions are just as
conpelling today as we held themto be in the past. Therefore,
they continue to be sound policy for Wsconsin that assures
defendants fair trials.

151 In sum I affirm the reasoning of Dagnall as
controlling on the issue of the right to counsel for a defendant
who has affirmatively invoked his right to counsel by requesting
and receiving the services of counsel for pending charges. I
agree with the State that Mntejo did nodify Dagnall such that
there is no presunption of a Sixth Amendnent violation due to
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police interrogation of a represented defendant when the
"certain circunstances" of defendant match those of defendant-
Montejo. | now apply these standards to the case at hand.
C. Application
152 At the Septenber 8, 2008 notion hearing, the parties
stipulated that Forbush was represented by counsel at the tine
Nor |l ander initiated questioning. This stipulation is consistent

with Massiah, Davis and Smth. Stated otherw se, applying an

obj ective standard to determ ne whether Forbush actually invoked
his Sixth Amendnent right to counsel by this representation to
which the State has stipul ated, requires the reasonable
conclusion that he did invoke his right to counsel.?'®

153 The parties did not stipulate to whether Norlander
knew Forbush was represented. However, the circuit court nmade a
finding of fact that authorities knew Forbush had retained
counsel. This finding is not clearly erroneous.*®

54 In this regard, | reaffirm that authorities nust not
avoid discovering whether an accused has invoked his Sixth

Amendnent right to counsel. Dagnall, 236 Ws. 2d 339, {51. The

18 Justice Crooks' dissent asserts that the stipulation
gives no support to the conclusion that Forbush invoked his
right to counsel. Justice Crooks' dissent, 91130. However, |
conclude that the continuation of Ilegal representation in
W sconsin that Forbush began by personally retaining an attorney
in Mchigan, leads to the reasonable conclusion that Forbush
i nvoked his Sixth Anmendnment and Article I, Section 7 rights to
counsel

9 Norlander testified that he had reviewed Detective
Weber's report prior to questioning Forbush and Detective Wber
had been in contact with Scott Forbush, Forbush's attorney.
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circuit court concluded that, "In those circunstances where it's
known that there has been an attorney and when it's been advi sed
to the DA's Ofice that there is an attorney, | think it's
i ncunbent on the officers doing the interview to at |east ask if
there is an attorney representing that defendant. And that
wasn't done."

155 | agree with the circuit court's reasoning. Under the
undi sputed facts herein presented, Forbush affirmatively invoked
his Sixth Amendnent and Article |, Section 7 rights to counsel
by retaining and receiving the services of counsel for the
crimes charged, and |law enforcenent was aware of that
representation when Norlander began to question Forbush.
Accordi ngly, Norlander's questioning violated Forbush's right to
counsel afforded by the Sixth Amendnent and Article |, Section 7
of the Wsconsin Constitution, from its inception; the circuit
court's suppression of Forbush's statenents to Norlander was
required due to the violation of Forbush's constitutional
rights. Nothing in Mntejo disturbs Edwards absolute bar to
gquestioning a defendant who has invoked his right to counsel.
Accordingly, Mntejo is not applicable to the constitutional
analysis applicable after Forbush affirmatively invoked the
Si xth Amendnent right to counsel by retaining and receiving the

servi ces of an attorney.?°

20 The reader should note that this is not a waiver case,
i.e., the question presented is not whether Forbush waived his
right to counsel during Norlander's interrogation. This is an

i nvocation case, i.e., the question presented is whether Forbush
i nvoked his Sixth Anmendnment and Article I, Section 7 rights to
counsel .
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1. CONCLUSI ON

156 | conclude that in the factual context herein
presented, Montejo does not sanction the interrogation that
occurred. W so conclude because Forbush's right to counsel
under the federal or state constitution had attached and was
invoked affirmatively by Forbush before the investigator's
guestioning was initiated. | also conclude that the circuit
court's finding that the investigator knew Forbush had secured
| egal counsel for the pending charges is not clearly erroneous.
Furthernore, Forbush was not required to "re-invoke" his right
to counsel when the investigator initiated interrogation
Accordingly, we reverse the decision of the court of appeals and
affirmthe suppression order of the circuit court.

By the Court.—Fhe decision of the court of appeals is

reversed and the cause is remanded to the circuit court.
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157 SH RLEY S. ABRAHAMSON, C. J. (concurring). Because
Justice Roggensack's opinion appears as the first opinion in

print and el ectronic publications and inconsistently enploys the

words "we" and "us" (incorrectly in many instances, inasnuch as
no justice is joining her opinion), it is inportant to clarify
the precedential value of Justice Roggensack's opi nion. It has
none. See Justice Roggensack's op., 92, n.3 (explaining that

four justices agree to reverse the decision of the court of
appeal s, although they do not agree on the rationale).

158 | agree to sone extent with the witings of both
Justice Roggensack and Justice Crooks. | agree with Justice
Roggensack's bottom |ine that Forbush's right to counsel was
violated and that Forbush's statements nust be suppressed. I
agree with Justice Crooks's criticism of Justice Roggensack's

reasoni ng regarding Wsconsin |law and Mntejo v. Louisiana, 556

US _ , 129 S. C. 2079 (2009).! Justice Roggensack does not

1 Justice Roggensack, in an obfuscated attenpt to avoid
interpreting t he W sconsin Consti tution, rests on an
interpretation of Montejo v. Louisiana, 556 U S |, 129 S.
2079 (2009). I agree wth Justice Crooks that her
interpretation |acks foundation in the text of the decision.

| further agree wth Justice Crooks's dissent that a
determ nation of an accused's constitutional rights is tethered

to the text of a constitution, not to "fundanental
constitutional princi pl es” or "sound policy" as Justice
Roggensack asserts in 9144-49. There is neither support for,

nor a need for, the concoction of constitutional principles and
policy unnobored from the solemm constitutional guaranties the
people of Wsconsin ensured for thenselves. See Justice
Roggensack' s opi ni on, 1144-49.
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forthrightly rest her decision on the Wsconsin Constitution
| nstead, Justice Roggensack vacillates between resting on the
W sconsin Constitution, on constitutional interpretation in the
case |aw, and nebul ous concepts of "fundanental constitutional
principles" and "sound policy" derived from the Wsconsin
Constitution and our case |aw.?

159 | conclude that Forbush's right to counsel is

appropriately tethered to the Wsconsin Constitution.

160 | conclude that Forbush's right to counsel i's
protected wunder Article I, Section 7 of the Wsconsin
Constitution, which provides: "In all crimnal prosecutions the

In avoiding interpreting the Wsconsin Constitution,
Justice Roggensack rests on unnoored principles of public

policy. It has been observed that public policy "is a very
unruly horse, and once you get astride it you never know where
it wll carry you. It may lead you fromsound |law." Ri chardson
v. Mellish, 130 Eng. Rep. 294, 303 (1824). | heed that warning
and avoid riding that wunruly horse. Instead | base this

concurrence on the Wsconsin Constitution and this Court's | ong-
standing and cherished tradition of interpreting the Wsconsin
Constitution to protect an accused's neaningful right to counsel
to ensure the integrity of our system of justice.

Justice Roggensack's view that our court's interpretation
of the federal Constitution in State v. Dagnall, 2000 W 82, 236
Ws. 2d 339, 612 N.W2d 680, is in reality an interpretation of
the state constitution is erroneous, see Justice Crooks's
di ssent, 491136-137, and contravenes the United States Suprene
Court's doctrine of "adequate and independent state ground[s]."
M chigan v. Long, 463 U. S. 1032, 1035, 1040 (1983).

2 The interpretation of an accused's right to counsel under
the Wsconsin Constitution is not based on sound policy or the
coomon |law unnmoored from the constitutional guaranties the
peopl e of Wsconsin ensured for thensel ves through the Wsconsin
constitution.
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accused shall enjoy the right to be heard by hinself and
counsel "

61 This case nust be wunderstood in the Ilight of two
deci sions—eur decision in State v. Dagnall, 2000 W 82, 236

Ws. 2d 339, 612 N W2d 680, and the United States Suprene
Court's decision in Mntejo v. Louisiana, 556 U S, 129 S.

. 2079 (2009)—and in light of Wsconsin constitutional |aw
and constitutional history.

62 1In Dagnall, this court interpreted the Sixth Anendnent
to the United States Constitution, not the Wsconsin
Consti tution. The Dagnall court suppressed a defendant's
incrimnating statenents under the Sixth Amendnent, concluding
that a presunption existed that the defendant had invoked his
right to counsel when (1) the defendant had been charged; (2)
t he defendant had counsel; and (3) |aw enforcenent officers were
aware that the defendant had counsel.? Both Forbush and the
State agree that the well-established |aw enforcenent practice
in Wsconsin has been to refrain frominterrogating charged and
represent ed def endants.

63 In Mntejo, the United States Suprenme Court overrul ed
its prior decisions to conclude that the protections of the
Sixth Amendnment right to counsel are equivalent to the
protections of an accused's Fifth Amendnent right to counsel.
The Court ruled in Montejo that a defendant who has been charged

with a crime may waive his Sixth Amendnent right to counsel so

% State v. Dagnall, 2000 W 82, 91152-53, 236 Ws. 2d 339,
612 N. W 2d 680.
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long as the relinquishment of the right is voluntary, know ng,
and intelligent;* an equivocal request for counsel does not
constitute a request for counsel under the Sixth Arendment.®

164 The United States Suprene Court's interpretation of
the Sixth Anmendnent in Montejo supersedes our interpretation of
the Sixth Anmendnent in Dagnall and our previous interpretations
of the Sixth Amendment.® "[T]he Supremacy O ause of the United

States Constitution conpels adherence to United States Suprene

* "The defendant may waive the right whether or not he is
al ready represented by counsel; the decision to waive need not
itself be counseled.”™ Mntejo, 129 S. . at 2085.

®ld.

® Montejo also effectively overruled State v. Hornung, 229
Ws. 2d 469, 600 N.W2d 264 (Ct. App. 1999), in which the court
of appeals determ ned that strict requirenments of "unequivocally
and unanbi guousl y" asserting the right to counsel, as determ ned
under the Fifth Anendnent, were not the appropriate requirenents

under the Sixth Anmendnent. The Hornung court, relying upon
M chigan v. Jackson, 475 U S. 625, 631-32 (1986), determ ned
that greater l|leeway was afforded a <charged defendant in

asserting the right to counsel.

This court referred to the Hornung decision in State v.
Ward, 2009 W 60, 943 n.5, 318 Ws. 2d 301, 767 N.W2d 236, in
summ ng up Wsconsin precedent regarding a charged defendant's
invocation of the right to counsel under the Sixth Anmendnent.
In Ward, Justice Crooks, in dissent, lanmented the artificial
line-drawi ng between the protections of the Fifth and Sixth
Amendnent s. | agree with Justice Crooks that the protections
for the right of counsel should be sane for the Fifth and Sixth
Amendnent s. Unli ke Justice Crooks, | would keep the stronger
protections rather than drop down to the weaker protections.
Neverthel ess, the Supreme Court has interpreted the United
States Constitution, and this court is bound by that
determ nati on.
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Court precedent on matters of federal law, although it neans
deviating froma conflicting decision of this court."’

65 Thus, Forbush concludes that he is foreclosed by the
Si xth Amendnent . He focuses on the Wsconsin Constitution. I
too focus ny analysis on the Wsconsin Constitution. The core
i ssue Forbush presents in the instant case is whether Article I,
Section 7 of the Wsconsin Constitution requires the suppression
of the statenents he made to Detective Norlander.?

166 Forbush calls our attention to Justice Scalia's
majority opinion in Mntejo, inviting state courts to look to
their own constitutions.® Justice Scalia wote: "If a State
wi shes to abstain from requesting interviews with represented
defendants when counsel is not present, it obviously nay
continue to do so."*

67 No invitation from the United States Suprene Court is
necessary for a state court to abide by its own constitution.
Wsconsin judges take an oath to support the Wsconsin
Consti tution. The long-standing tradition in this State is to

protect the rights provided by the fundanental charter between

W sconsin and the people of this state.

" See State v. Jennings, 2002 W 44, 13, 252 Ws. 2d 228,
647 N. W 2d 142.

8 Forbush's Petition for Review at 2; Brief and Appendix of
Def endant - Respondent - Peti ti oner at 1.

° Brief and Appendix of Defendant-Respondent-Petitioner at
23-24.

10 Mbntejo, 129 S. Ct. at 2089 (enphasis in original).
5
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168 State courts have, wthout question, the power to
interpret their state constitutions differently than the United
States Suprenme Court has interpreted even parallel, analogous

federal constitutional provisions.?!?

1 The United States Supreme Court has explicitly
acknow edged this authority on numerous occasions, even going So
far as offering invitations to state courts to do so on nany
occasions, just as Justice Scalia has in Mntejo. See, e.g.,
Montejo, 129 S. C. at 2089 ("If a State wishes to abstain from
requesting interviews with represented defendants when counsel
is not present, it obviously may continue to do so" (enphasis in
original).); Oregon v. Hass, 420 U.S. 714, 719 (1975 ("[A]
State is free as a matter of its own law to inpose greater
restrictions on police activity than those this Court holds to
be necessary upon federal constitutional standards" (enphasis in
original).); Oegon v. Mthiason, 429 U. S. 492, 499 (1977) ("It
is therefore inportant to note that the state courts remain
free, in interpreting state constitutions, to guard against the
evi | clearly identified by this case.") (Marshal |, J.,
di ssenting); Lego v. Twoney, 404 U S. 477, 489 (1972) ("Of
course, the States are free, pursuant to their own law, to adopt
a higher standard."). For other authority stating the sane
proposition of law, see State v. Knapp (Knapp Il1), 2005 W 127,
157, 285 Ws. 2d 86, 700 N.W2d 899; id., 91185-86, (Crooks, J.,
concurring).

The Wsconsin Suprenme Court has a long history of
recognizing the vitality of the Declaration of R ghts of the

W sconsin Constitution . . . ." State v. Pallone, 2000 W 77,
192, 236 Ws. 2d 162, 613 N W2d 568 (Abrahanson, CJ.,
di ssenti ng). See, e.g., Jokosh v. State, 181 Ws. 160, 193

N.W 976 (1923); Hoyer v. State, 180 Ws. 407, 193 N W 89
(1923); State v. Knapp, 2005 W 127, 285 Ws. 2d 86, 700
N.W2d 899; see also John Sundquist, Construction of the
W sconsin Constituti on—Recurrence to Fundanental Principles, 62
Marg. L. Rev. 531 (1979); Eric Klunb, Comment, The | ndependent
Application of State Constitutional Provisions to Questions of
Crimnal Procedure, 62 Marq. L. Rev. 596 (1979); Junaid H.
Chi da, Coment , Redi scovering the Wsconsin Constitution:
Presentation of Constitutional Questions to State Courts, 1983
Ws. L. Rev. 483.
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169 It is axiomatic that a state's highest court is the
final arbiter of the neaning of the state constitution, subject
to the rule that a state may not infringe upon protections
afforded by the federal constitution. Nearly fifty years ago
our court explained that when interpreting our Constitution,
decisions from the United States Suprene Court interpreting
anal ogous provisions in the federal Constitution "are em nent
and highly persuasive, but not controlling, authority . 12

170 This court has explained that it "will not be bound by
the mninmunms which are inposed by the Suprene Court of the
United States if it is the judgnent of this court that the

Constitution of Wsconsin and the laws of this state require

that greater protection of <citizens' liberties ought to be
afforded."* Article |, Section 22 of the Wsconsin Constitution
adnoni shes: "The blessings of a free governnment can only be
maintained by a firm adherence to justice, noder at i on,

tenperance, frugality and virtue, and by frequent recurrence to
fundanmental principles.™

171 Based on our long tradition, | accept Justice Scalia's
invitation to interpret the protections afforded Forbush under

the W sconsin Constitution. | conclude that under the Wsconsin

For a discussion of other state courts interpreting their
own constitutions rather than viewng the state constitution as
a restatenent of the federal Constitution, see Knapp I, 285
Ws. 2d 86, 1Y87-91 (Crooks, J., concurring).

12 MCauley v. Tropic of Cancer, 20 Ws. 2d 134, 139, 121
N. W 2d 545 (1963).

13 State v. Doe, 78 Ws. 2d 161, 172, 254 N.W2d 210 (1977).

7
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Constitution, an accused is afforded the protections this court
previously described in Dagnall,' Hornung,*® and Ward'® to be
attached to the Sixth Amendnent. Applying the holding of
Dagnall to the Wsconsin Constitution, | conclude that Forbush
"was not required to invoke the right to counsel in this case
because he had been formally charged with a crinme and counsel
had been retained to represent him on that charge."?'’ \%%
conclusion is grounded in Wsconsin's long history of protecting
an accused's neaningful right to counsel, a history dating back
well before the protections under the Sixth Amendnment were
extended to the people of this State.?!®

72 1In reaching this conclusion I am followi ng the course

this court took in our recent decision in State v. Knapp, 2005

W 127, 285 Ws. 2d 86, 700 N.W2d 899. The history of Knapp is
anal ogous to the history of the present case. Knapp provides an
exanple of this court's interpreting the Wsconsin Constitution
to afford greater protection to our citizens' Iliberties than
t hat provi ded under the federal constitution.

173 In State v. Knapp (Knapp 1), 2003 W 121, 265

Ws. 2d 278, 666 N W2d 881, the court interpreted the Fifth

4 State v. Dagnall, 2000 W 82, 236 Ws. 2d 339, 612
N. W 2d 680.

> Hornung v. Hornung, 229 Ws. 2d 469, 477-80, 600
N.W2d 264 (Ct. App. 1999).

6 state v. Ward, 2009 W 60, 943 n.5, 318 Ws. 2d 301, 767
N. W 2d 236.

17 Dagnal |, 236 Ws. 2d 339, 4.

18 Carpenter v. Dane County, 9 Ws. 274 (1859).

8
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Amendnent of the federal Constitution. (In Dagnall, this court
interpreted the Sixth Amendnent.) The Knapp | court concl uded
that the fruit of the poisonous tree doctrine extended to
derivative evidence discovered as a result of defendant's
vol untary statenents obtai ned without M randa warnings.

174 Thereafter, in United States v. Patane, 542 U S. 630

(2004), the United States Suprene Court disagreed wth our
court's interpretation of the Fifth Arendnent and concluded in a
plurality opinion that the adm ssion of such derivative evidence
did not violate the Fifth Amendrment.!® The United States Supremne
Court vacated the Knapp | decision and remanded the case to this
court.?° (In Mntejo the Supreme Court disagreed with our
court's interpretation of the Sixth Amendnment in Dagnall.)

175 On remand of Knapp I, this court had to decide in
Knapp 11%' whether to follow the United States Supreme Court
decision in Patane or stay with Knapp | and hold that the
physi cal evidence obtained as the direct result of an
i ntentional Mranda violation should be suppressed as a

violation of Article I, Section 8 of the Wsconsin Constitution

19 Justices Kennedy and O Connor concurred in the judgment,
agreeing with the plurality that adm ssion of nontestinonial
physi cal fruits does not run the risk of admtting into trial an
accused's coerced incrimnating statements against hinself.
United States v. Patane, 542 U. S. 630, 645 (2004).

20 Wsconsin v. Knapp, 542 U.S. 952 (2004) (vacating this
court's decision on Fifth Anmendnent grounds in State v. Knapp
(Knapp 1), 2003 W 121, 265 Ws. 2d 278, 666 N W2d 881).

Ll State v. Knapp (Knapp Il), 2005 W 127, 285 Ws. 2d 86,
700 N. W2d 899.
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(the Fifth Anendnent analogue).?® (In the instant case, this
court has to decide whether to follow the United States Suprene
Court decision in Mntejo or adhere to Dagnall as a matter of
state constitutional |aw)

176 The State argued in Knapp |l that Patane was
di spositive because neither did Knapp raise violations of, nor
did this court base its decision in Knapp Il on, our state
constitution's analogue of the Fifth Amendnent. Mor eover, the
State argued that this court had declined in previous cases to
interpret the Wsconsin Constitution's right against self-
incrimnation in Article I, Section 8 (textually al nost
identical to that right in the Fifth Amendnent) nore broadly
than the federal constitutional right.?® (The State nakes a
simlar argunent in the instant case.)

177 On remand in Knapp Il, relying upon Wsconsin's |ong
and cherished history of providing robust protection for
individual rights to preserve the integrity of our crimnal
justice system this court held that the Wsconsin Constitution
provi des greater protections under Article I, Section 8 than are

afforded under the analogous Fifth Amendnment of the United

States Constitution.?® In the present case, | would follow the
22 Article 1, Section 8 of the Wsconsin Constitution
provi des: "No person . . . nmay be conpelled in any crimnal

case to be a witness against hinself or herself."”

23 State v. Jennings, 2002 W 44, 96, 252 Ws. 2d 228, 647
N. W 2d 142.

24 Knapp |1, 285 Ws. 2d 86, f179-83.
10
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precedent set forth in Knapp II and apply the state
constitution.

178 Protecting an accused's right to counsel in pre-trial
interrogation is inperative to protect the trial rights of an
accused and to enhance the integrity of the fact-finding
process. As the United States Supreme Court recognized in
Mranda: "Wthout the protections flowi ng from adequate warning

and the rights of counsel, "all the careful safeguards erected
around the giving of testinony, whether by an accused or any
other witness, would beconme enpty fornalities in a procedure
where the nost conpelling possible evidence of guilt, a
confession, would have al ready been obtained at the unsupervised

pl easure of the police." Mpp v. Chio, 367 U S. 643, 685 (1961)

(Harlan, J., dissenting). Cf. Pointer v. Texas, 380 U S. 400

(1965)."2°

179 1 would interpret Article I, Section 7 of the
W sconsin Constitution following the reasoning and concl usions
set forth in Dagnall and other Wsconsin cases interpreting a
charged defendant's right to counsel. In doing so | carry
forward our 1859 Carpenter decision®® and this ~court's
| ongstanding state constitutional law jurisprudence to protect

an accused' s neani ngful right to counsel.

See Knapp Il, 285 Ws. 2d 86, 92 (reinstating all portions
of the prior Knapp | decision, 265 Ws. 2d 278, not inplicated
by the United States Suprenme Court's order vacating the decision
inlight of United States v. Patane, 542 U.S. 630 (2004)).

2 Mranda v. Arizona, 384 U.S. 436, 466 (1966) (parallel
citations omtted).

26 Carpenter v. Doe, 9 Ws. 274 (1859).
11
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180 For the reasons set forth, | conclude that the State
vi ol ated Forbush's constitutional right to counsel under Article
|, Section 7 of the Wsconsin Constitution. The circuit court
properly suppressed his statenents.

81 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.

12
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182 DAVID T. PROSSER, J. (concurring). In 2000 the
W sconsin Suprene Court interpreted the Sixth Amendnent right to
counsel in the following circunstances: (1) the defendant had
been charged with a crinme; (2) counsel had been retained to
represent the accused on that charge; (3) counsel infornmed |aw
enforcenent authorities about the representation and adnoni shed
them not to question the accused about the charge; and (4) both
the law enforcenent officers involved and the accused knew of
the representation and discussed it. In these circunstances,
the | aw enforcenent officers continued to question the accused,

adm nistering Mranda warnings! three times, then interrogating

the accused about the charge. Each tinme they elicited
incrimnating information. The accused later attenpted to
suppress this information. See State v. Dagnall, 2000 W 82,

236 Ws. 2d 339, 612 N.W2d 680.

183 The Dagnall court did not determne whether the
accused's statenent to the officers—MW lawer told ne that |
shouldn't talk to you guys"—was sufficient to "invoke" his
Sixth Amendnent right to counsel after he received a Mranda
warning. 1d., 9156-57. Rather, the court determ ned that the
def endant was not required to "invoke" the right of counsel in

the circunstances presented:

W hold that Dagnall was not required to invoke
the right to counsel in this case because he had been
formally charged with a crinme and counsel had been
retained to represent him on that charge. Because
Dagnal | was an accused person under the Sixth

! Mranda v. Arizona, 384 U.S. 436 (1966).

1
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Amendnent who had an attorney to represent him on the
specific crime charged, and because the attorney had
informed the police of his representation of Dagnall
and adnoni shed them not to question his client about
that crime, any subsequent questioning about that
crime was inproper.

Dagnal |, 236 Ws. 2d 339, f4.

184 The court added in its concl usion:

We hold that the Sixth Anendnent right to counse
protected Dagnall from police interrogation about the
hom ci de once Dagnall was formally charged and once an
attorney represented him on that charge. Because the
detectives went to Florida knowing that counsel had
been retained on the charge and because Attorney
Connors had notified authorities that he represented
Dagnall and did not want Dagnall questioned about the
hom cide, the detectives had no authority to question
Dagnal | about that crine.

Id., 67.

85 The Dagnall decision was this court's attenpt to
synt hesi ze and explain United States Suprenme Court decisions on
the right to counsel, under the Sixth Amendnent, as of m d-2000.
The decision affirned a unaninmous decision of the court of

appeals, State v. Dagnall, 228 Ws. 2d 495, 596 N.W2d 482 (C

App. 1999), that concluded that Dagnall's "[ny |awer"
statenent to the officers—n the wake of Attorney Janes
Connors' retention, notice of retention, and adnonition to |aw
enforcenment —effectively invoked Dagnall's right to counsel

The court of appeals stated that right-to-counsel invocations by
accused persons under the Sixth Anmendnment appeared to be
afforded "greater |eeway" than that given to "uncharged suspects
(under the Fifth Amendnent) during custodial questioning." I|d.

at 504-05.
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186 The Dagnall decision did not elimnate the need to
invoke the right to counsel for "a charged defendant in custody

who does not have counsel.” Dagnall, 236 Ws. 2d 339, 948

(enphasi s added). The court said that the Sixth Amendnent right
to counsel "nust be 'invoked' by the accused to termnate police

questioning before an attorney has been retained or appointed

for those specific charges,"” provided that the accused has been

properly informed of his right to have an attorney and his right
not to answer questions. 1d., 152 (enphasis added).

187 But once a person has been charged and an attorney has
been retained or appointed for that charge, "an accused who has
[ ] counsel . . . need not nake a 'real request' [an unanbi guous
invocation of the right to counsel] as required by the Fifth
Amendrent . " 1d., 150.

188 These statenents constitute the |law of Wsconsin on
and after July 6, 2000. They were the |law of Wsconsin on My
16, 2008, when a detective for the Sheboygan County Sheriff's
Departnent questioned Brad E. Forbush about the attenpted sexua
assault and false inprisonnent charges filed against him eight
days earlier.

189 On May 8, 2008, the Sheboygan County District
Attorney's office had charged Forbush with two felonies and
secured a warrant for his arrest. On that day, Forbush was
arrested on the warrant in M chigan. He thereafter appeared at
an extradition hearing in a Mchigan court where he was
represented by his brother, Scott Forbush, a M chigan attorney.

190 Forbush waived extradition and was transported to

Wsconsin on My 15, 2008. The following norning he was
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guesti oned—after receiving a Mranda warni ng—by Detective Cory
Nor | ander before his schedul ed appearance in Sheboygan County
Crcuit Court.

191 There is no dispute that during the week between
Forbush's arrest in Mchigan and his return to Wsconsin,
sonmeone close to Forbush retained the Mastantuono Law O fice to
represent Forbush on his Wsconsin charges and the Mastantuono
Law O fice imediately notified the Sheboygan County District
Attorney's office of this representation. Attorney Rebecca
Coffee of the Mastantuono Law O fice was present for Forbush's
11 a.m initial appearance in court on My 16.

192 In short, Forbush's Sixth Amendnent right to counsel
was triggered by the filing of a crimnal conplaint. Counsel
was present for Forbush in Mchigan, and counsel was retained
for Forbush in Wsconsin. The District Attorney's office was
pronptly notified of Forbush's Wsconsin representation, and
counsel for Forbush appeared tinely for the first court hearing.
There is sinply no basis for disconnecting the facts of this
case fromthe clear |aw established in Dagnall because under the
law in Dagnall, Forbush was not required to personally,
unanbi guously, and unequivocally "invoke" his right to counsel
when he spoke to Detective Norl ander.

193 Accordingly, the detective's questioning was not
pr oper. Any incrimnating statenments obtained from Forbush on
the norning of May 16 should have been suppressed under then
controlling Wsconsin |aw The circuit court was correct when
it applied this law and suppressed Forbush's statenents on

Sept enber 19, 2008.
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MONTEJO AND GANT

194 1In 2009, while the State's appeal was pending in the
court of appeals, the United States Supreme Court handed down

two inportant crimnal |aw decisions: Mntejo v. Louisiana, 556

US _, 129 S. C. 2079 (2009), and Arizona v. Gant, 556 U.S.

_, 129 s. C. 1710 (2009).
195 In Montejo, the Suprene Court overruled its holding in
M chigan v. Jackson, 475 U. S. 625, 636 (1986), that once the

Si xth Amendnent right to counsel is asserted, an accused may not
validly waive that right in a police-initiated custodial
i nterrogation. Montejo, 129 S. C. at 2091. The Court, in an
opinion by Justice Scalia, conducted a cost-benefit analysis,
ultimately concluding that the "three layers of prophylaxis”

outlined by the Court's decisions in Mranda v. Arizona, 384

US 436 (1966), Edwards v. Arizona, 451 U S. 477 (1981), and

M nnick v. Mssissippi, 498 U S. 146 (1990), were sufficient to

protect the right to counsel under the Sixth Anmendnent.
Montejo, 129 S. C. at 2090.

196 In overruling Jackson, the Court undercut many of the
maj or  under pi nni ngs  of Dagnal | , which relied heavily on

Jackson's reasoning. See Dagnall, 236 Ws. 2d 339, 1142, 48.

The Montejo Court held that where a defendant has been read his
Mranda rights, is represented by counsel, and waives his
rights, no presunption of invalidity attaches to the waiver.
Montejo, 129 S. C. at 2085. As a practical matter, the Court's
holding in Montejo constricted the rights of crimnal defendants
who have been charged with an offense and are represented on

t hat of f ense.
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197 The Court inplicitly recognized, however, that its
changed interpretation of the Sixth Amendnent right to counsel
is not the only constitutionally acceptable approach. "If a
State wshes to abstain from requesting interviews wth
represented defendants when counsel is not present, it obviously
may continue to do so.”" NMontejo, 129 S. C. at 2089. In making
this statenent, the Court not only acknow edged the viability of
other, nore protective, procedures in the Sixth Amrendnent
context but also belied any interpretation that its Mntejo
ruling nust be applied retroactively.

198 The second inportant crimnal case in 2009 was

Arizona v. @Gnt. In Gant, the Court narrowed the search-

incident-to-arrest exception to the Fourth Amendnent's warrant
requirenent. By clarifying and narrowmng the holding in New

York v. Belton, 453 U S. 454 (1981), the Court limted police

searches of the passenger conpartnments of notor vehicles to
situations in which the persons arrested are wunsecured and
wi thin reaching distance of the conpartnents at the tine of the
search. Gant, 129 S. Q. at 1719.

199 Many courts, including courts in Wsconsin, had

interpreted Belton expansively, see, e.g., State v. Fry, 131

Ws. 2d 153, 388 N.W2d 565 (1986), and |aw enforcenent officers
had relied on these rulings in conducting certain autonobile
searches incident to arrest.

1100 When this court was confronted wth the holding in
Gant, we imediately accepted the Gant interpretation as
controlling for future searches but declined to apply the renedy

of exclusion retroactively to searches conducted prior to Gant.

6



No. 2008AP3007- CR. dtp
See State v. Dearborn, 2010 W 84, 113-4, 327 Ws. 2d 252, 786

N.W2d 97; State v. Littlejohn, 2010 W 85, {5, 327 Ws. 2d 107,

786 N.W2d 123. W recognized that the search conducted by the
officers in Dearborn was clearly lawful at the time,? and
occurred in reasonable reliance on existing Wsconsin precedent.
Id., 128.

101 Because there was no question that the officers were
acting in good faith, we applied the good faith exception to the
exclusionary rule and declined to apply the renedy of excl usion.
Id., 149. W noted that in this context, where officers act in
objectively reasonable reliance on settled precedent |later
deened unconstitutional, the deterrent benefit of excluding the
evi dence sei zed woul d be nonexistent. Id.

102 In many ways, the Forbush case presents the opposite
of the good faith reliance exenplified in Dearborn. When
Forbush was questioned on the norning of My 16, 2008, he had
been charged with two crinmes and was represented by counsel.
The law of Wsconsin did not require Forbush to "invoke" his
right to counsel under these circunstances. Rat her, it

precluded |aw enforcement officers frominitiating questions to

the accused about these crines. The law in Wsconsin was not
anbi guous. The Departnent of Justice's own training naterials
clearly stated that, wunder Dagnall, a represented defendant

charged with a crinme need not invoke his Sixth Amendnent right

to counsel to prevent police questioning. W sconsi n Depart nent

2 The search in question occurred on April 9, 2006. State
v. Dearborn, 2010 W 84, 15, 327 Ws. 2d 252, 786 N W2d 97.
Arizona v. Gant was argued on Cctober 7, 2008, and decided on
April 21, 2009.
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of Justice, Training and Standards Bureau, The Mranda Priner: A

Handbook for Law Enforcenent (2004). In a publication witten

specifically for Ilaw enforcenent, the Departnment of Justice

i nstructed:

[I]f a suspect who has been charged responds to the
Mranda warning by naking references to an attorney
even though she does not clearly express a wish for
counsel, this would likely be considered an assertion
of the 6th amendnent right. . . . The court jealously
protects the 6th anendnent right to counsel

The Mranda Priner, 9 (citing Dagnall, 236 Ws. 2d 339).

1103 At the time of Forbush's interrogation, the advent of
the Montejo ruling was barely a glimer in Justice Scalia s eye.
The Suprenme Court would not grant certiorari in Mntejo until

alnost five nonths later (Cctober 1, 2008), Montejo .

Louisiana, 129 S. C. 30 (2008), and it would not render a
decision until My 26, 2009. It is therefore inpossible to
contend, as did the officers in Dearborn, that they acted in
good faith reliance on existing | aw

1104 Law enforcenent should not be disadvantaged for its
"obj ectively reasonable reliance" on settled |aw. Dearborn, 327
Ws. 2d 252, 944. When officers follow "the clear and settled
precedent of this court,” they are doing what officers should
do. Id. Applying the exclusionary rule to these officers
sinply because the "settled" |law is subsequently changed would
not deter m sconduct. Conversely, |aw enforcenent should not be
rewarded for disregarding settled law in anticipation that
sonmeday it may be overruled. Evi dence obtained in clear
violation of the constitutional principles announced by this

court should be suppressed.
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105 The good faith exception to the exclusionary rule
evolved from a recognition that where |aw enforcenent acts in

good faith, the purpose of deterrence is not served by

suppressing reliable evidence. Illinois v. Krull, 480 U S. 340,
349-50 (1987). The <corollary to rewarding good faith is
sanctioning bad faith. Applying the exclusionary rule and

suppressi ng evidence where | aw enforcenent has not conplied with
constitutional |aw pronotes deterrence. Wiile this court
concluded that deterrence was not served by the retroactive
application of Gant, it 1is served here. Odinarily, |aw
enforcenment nust conply with existing |aw, even though that |aw
is later changed.
FUTURE CASES

106 The principles stated above should determne the
outcone of this case and may affect other cases where |aw
enforcement officers conducted inappropriate questioning of
accused defendants before Mntejo was deci ded. The principles
stated above do not address the future. It is, however,
inportant to note that the Suprenme Court invited the states to
preserve existing law that police-initiated questioning of
accused persons charged with crinmes and represented by counsel
is presuned invalid and will lead to exclusion of incrimnating
evi dence.

107 The Wsconsin Departnent of Justice was correct when
it stated that this court "jealously protects the 6th anmendnent

right to counsel.”" The Mranda Priner, 9. As we indicated in

Dagnall, the Sixth Anmendnent right to counsel arises after
adversary judicial proceedings have been initiated by the filing

9



No. 2008AP3007- CR. dtp
of a crimnal conplaint or the issuance of an arrest warrant,
Dagnal |, 236 Ws. 2d 339, 130, and it includes pretria
interrogations after either of these events has occurred, id.

1108 Interpreting the cases in 2000, this court said that
"a charged defendant in custody who does not have counsel nust
i nvoke, assert, or exercise the right to counsel to prevent
interrogation.” 1d., 148.

109 The upshot of Mntejo is that a charged defendant in
custody nust invoke, assert, or exercise the right to counsel
clearly, to prevent interrogation, even after counsel has been
hired or appointed, so long as a proper Mranda warni ng has been
provi ded.

110 Justice Scalia acknowl edged in Montejo that a "bright-

line rule like that adopted in Jackson ensures that no fruits of

interrogations made possible by badgering-induced involuntary

wai vers are ever erroneously admtted at trial." Montej o, 129
S. . at 2089. But he discounted the value of such a rule
writing:

[T]he Court has already taken substantial other
overlapping neasures toward the sane end. Under
M randa' s prophylactic protection of the right against
conpelled self-incrimnation, any suspect subject to
custodial interrogation has the right to have a | awer
present if he so requests, and to be advised of that
right. Under Edwards' prophylactic protection of the
Mranda right, once such a defendant "has invoked his
right to have counsel present,” interrogation nust
stop. And under M nnick's prophylactic protection of
the Edwards right, no subsequent interrogation may
take place until counsel is present, "whether or not
t he accused has consulted with his attorney."

Id. at 2089-90 (citations omtted).

10
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111 According to Justice Scalia, "a defendant who does not

want to speak to the police w thout counsel present need only

say as nuch when he is first approached and given the Mranda
warnings." |d. at 2090.

1112 This blueprint for interrogation will inevitably raise

guestions about whether a particular accused's statenents "say
as much" as necessary to termnate interrogation in the absence
of counsel. It raises questions about whether an attorney
present at the jail and demanding to see her client wll be
permtted to confer wth the accused unless the accused
personal ly asks to confer with his attorney.

1113 An accused's waiver of counsel nust be know ng and
intelligent and voluntary, and the state will have the burden of
showing all three in every case. This is significant when we
acknowl edge that not all defendants are equal in their capacity
to understand and appreciate their rights, and not all post-
M randa adm ssions will automatically pass nuster.

1114 Whether rights afforded by the Sixth Amendnment wll
require additional protection in this state remains to be
det er m ned.

1115 The law is ever changing. At first glance, Montejo
presents a dramatic shift in direction for Sixth Amrendnent
jurisprudence. If there is anything to be |earned from a study
of constitutional Ilaw, however, it 1is that even the nost
monment ous decisions rarely escape sone refinenent over tine.
The Court's holding in Belton was perceived to be very broad

when it was issued, but the decision was not <clarified and

11
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narrowed until alnost 30 years later. Gant, 129 S. . at 1718-

19.

1116 Montejo is unquestionably the current controlling |aw
on the subject of the Sixth Amendnment right to counsel. But
neither this court nor |aw enforcenment currently has the benefit
of the inevitable explanation, application, and nodification of
the principles that Mntejo so recently announced. It is
unnecessary here to expound on what additional protections, if
any, may be needed in the future. It is enough now to uphold
the protections that were in place when Brad Forbush was
gquestioned in violation of settled | aw.

1117 For the foregoing reasons, | respectfully concur.

12
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1118 N. PATRI CK CROCKS, J. (di ssenting). | lament the
fact that three justices, each in a separate witten opinion,
take three divergent avenues in a futile effort to uphold the
Dagnal |l rule and suppress statenents Forbush voluntarily nmade to
pol i ce. These varying approaches |eave nobre questions than
answers. Justice Roggensack, in her effort to save the Dagnal
rule, enploys an extrenely narrow reading of Montejo, ignoring
an entire section of that decision, in order to extract only the
| anguage and principles that support her position. Her attenpt
to mnimze the effect of a United States Suprene Court decision
rings hollow because Montejo clarified that the focus on
retai ned versus appointed counsel is a distinction wthout a
difference. After Mntejo, retaining or appointing counsel does
not, by itself, serve to invoke the Sixth Anendnent right to
counsel prohibiting a subsequent police-initiated interrogation.
Both Justice Prosser and Chief Justice Abrahanson note as nuch
in their witings. Justice Prosser, in his effort to save the
Dagnall rule, invents an anomalous bad faith corollary to the
good faith exception to the exclusionary rule. Chi ef Justice
Abrahanson, in her effort to save the Dagnall rule, relies on

the Wsconsin Constitution but pays scant attention to the fact

t hat Dagnal | was based entirely on the United States
Consti tution. | would follow the clear mandate in Mntejo and
overrule Dagnall. This result follows the letter and the spirit

of Montejo, protecting a defendant's right to counsel while



No. 2008AP3007-CR. npc

ensuring that justice will be done by the adm ssion of voluntary
statements of a defendant such as Forbush.

1119 | disagree with the decisions of these justices to
depart from well-reasoned federal constitutional |law, and thus I
respectfully dissent. Part | analyzes the United States Suprene

Court's decision in Mntejo v. Louisiana, 556 US _ , 129 S.

Ct. 2079 (2009). Part |1 explains the effect of Montejo on the
Si xth Anmendnent right to counsel and the law in Wsconsin. In

Part 111, | note, as | did in my dissent in State v. Dagnall,

2000 W 82, 236 Ws. 2d 339, 612 N. W2d 680, that the concerns
echoed by the United States Suprene Court in Mntejo and the
| ack of |egal support for distinguishing between the Fifth and
Si xth Anendnent rights to counsel strongly support follow ng the
United States Suprene Court's approach in Mntejo. Part |V
briefly concludes ny dissent.

I .

1120 I begin by clarifying the effect of Mntejo to
denonstrate that Justice Roggensack's interpretation |acks any
foundation in the |anguage of that deci sion. Her opinion gives
far too little credence to the United States Suprene Court’s
careful exam nation of the Sixth Amendment right to counsel and
the rationale underlying the Jackson rule. Montejo's clear and
enphatic rejection of the Jackson rule effectively overrules

Dagnall, as the court of appeals appropriately concluded. State

V. For bush, 2010 W App 11, 913, 323 Ws. 2d 258, 779

N. W 2d 476. Montejo also clarified that only a clear,
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unequi vocal request for counsel wll invoke the Sixth Amendnent
right to counsel.?!

1121 Under Jackson, a waiver of the right to counsel was
presuned invalid where it was obtained during police-initiated

guestioning after the State was notified that a charged

def endant had secured representation by counsel. Montej o, 129
S. . at 2083. In Jackson, the defendant affirmatively
requested the appoi ntnment of counsel. M chigan v. Jackson, 475

U S. 625, 627 (1986). The Montejo Court explicitly overruled
Jackson, <concluding that it produced an unworkable, “fact-
intensive and burdensonme” rule for |aw enforcenent and courts.
Montejo, 129 S. C. at 2084.

1122 The Montejo Court's holding enconpassed two distinct
but related Sixth Amendnent right to counsel issues. The Court
first rejected Montejo's attenpt to expand Jackson to allow the
nmere appointnent of counsel, wthout any request by the
defendant, to serve as an invocation of the Sixth Amendnent
right to counsel. Id. at 2083-88. Going a step further, the
Court overrul ed Jackson outright. 1d. at 2088-91.

1123 In rejecting the expansion of Jackson to the facts in

Montejo, the United States Suprene Court noted that the only

rationale for the Jackson rule was protection from police

! The central focus of Montejo was “the scope and continued
viability of the rule announced by [the United States Suprene
Court] in Mchigan v. Jackson. Montejo v. Louisiana, 556 U S
~ ., 129 S. . 2079, 2082 (2009). After overruling Jackson, the
Court also clarified that upon remand, Montejo could establish a
violation of his Sixth Amendnent right to counsel only if he
proved that he clearly and unequivocally requested counsel when
the officers approached him |d. at 2091-92.

3
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badgeri ng. Id. at 2085-86. When a defendant has not actually
requested the assistance of an attorney during custodial
interrogation, the Court concluded that it was and is wholly
unnecessary to place these constraints on |aw enforcenent. The

Court expl ai ned:

No reason exists to assune that a defendant |ike
Montejo, who has done nothing at all to express his
intentions with respect to his Sixth Amendnent rights,
woul d not be perfectly anenable to speaking with the
police w thout having counsel present. And no reason
exists to prohibit the police frominquiring. Edwards
and Jackson are neant to prevent police from badgering
defendants into changing their mnds about their
rights, but a defendant who never asked for counsel
has not yet made up his mind in the first instance.

Id. at 2086-87.

1124 The United States Suprene Court then put the entire
Jackson rule in its sights. After weighing the costs and
benefits of the Jackson rule, the Court concluded that Jackson
| acked conpelling reasoning. Id. at 2089-91. The Court
hi ghl i ghted the absurdity of protecting a defendant from his own
election to talk to |law enforcement w thout counsel when other
saf eguards ensure that such a decision is know ng and voluntary.
Id. at 2089-90. Little additional protection is gained fromthe
Jackson rul e considering the many prophylactic |ayers that exist

to prevent police from obtaining involuntary or coerced
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statements.? 1d. The cost of the Jackson rule, on the other
hand, is substantial, given that it could often be used to
invalidate an entirely voluntary confession and nay deter |aw
enforcenment from even trying to obtain confessions. Id. at
2090-91. Utimately, the Court overruled Jackson, holding that
its limted benefit to constitutional protections cane at too
great a cost. 1d. at 2091.

1125 Montejo also clarified that an unequi vocal request for
counsel is required to invoke both the Fifth and Sixth Amendnment
right to counsel.? The United States Suprenme Court has |ong

requi red an unequivocal and unanbi guous request to invoke the

Fifth Anendnent right to counsel. Davis v. U S., 512 U S. 452,

2 The Montejo Court elaborated that there are three key
| ayers of protection which adequately shield a defendant from an
i nvoluntary confession. 129 S. . at 2089-90. M randa V.
Arizona, 384 U S. 436, 474 (1966), prevents conpelled self-
incrimnation by providing defendants with a nunber of rights in
custodial interrogations, including the right to have an
attorney present and the right to be notified of that right.
Edwards v. Arizona, 451 U S. 477, 484-85 (1981), ensures that
law enforcenent respects the Mranda right by prohibiting
further interrogation after a defendant invokes the right to
counsel . In a simlar vein, Mnnick v. Mssissippi, 498 U.S
146, 153 (1990), adds to the protection provided by Edwards by
prohibiting any interrogation outside the presence of counsel
once a defendant has invoked the right to counsel.

3 Justice Roggensack's failure to address Forbush's argunent
that he equivocally requested counsel and that such a request is
sufficient to invoke the right to counsel inplicitly recognizes

that this argunment |acks nerit after Montejo. Chi ef Justice
Abr ahanson's opinion recognizes that Mntejo clarified that a
cl ear, wunequivocal request for counsel is required to invoke

both the Fifth and Sixth Anendnent right to counsel, though she
concl udes that equivocal requests are sufficient to invoke the
right to counsel wunder the Wsconsin Constitution. Chi ef
Justice Abrahanson's op., 164 n.6, 71

5
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459 (1994). Prior to Mntejo, the Court had not directly
addressed the clarity with which a defendant was required to
request counsel to invoke the Sixth Amendnent right. However,
the Court did not state that any different standard applied to
post-charging interrogations either. Wile only the Fifth
Amendnent right to counsel was inplicated in Davis, nothing in
that case indicated that the standard was applicable only to
pre-charging interrogations, and 1its reasoning is equally
applicable to interrogations after a defendant has been charged.
1d. at 458-62.

1126 In Montejo, after rejecting his argunent under the
now defunct Jackson decision, the United States Suprene Court
ordered a renmand to allow Montejo to argue that he “nade a clear
assertion of the right to counsel,” which under Edwards would
invalidate any statenents obtained after such an invocation if
police initiated the subsequent interrogation. Montej o, 129 S.
Ct. at 2091-92 (citing Davis, 512 U S. at 459). The Court noted
that “[e]ven if Montejo subsequently agreed to waive his rights,
that waiver would have been invalid had it followed an
‘unequi vocal election of the right.’” Id. at 2091 (quoting

Texas v. Cobb, 532 U.S. 162, 176 (2001)).

1127 At one tinme, the Wsconsin court of appeals had
suggested “that the strict requirenents for ‘unequivocally and
unanbi guously’ asserting one’s right to counsel under the Fifth
Amendmnent are sonmewhat | ess stringent under the Sixth

Amendnent . ” State v. Hornung, 229 Ws. 2d 469, 478-80, 600

N.W2d 264 (Ct. App. 1999) (relying on distinctions between the
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Fifth and Sixth Amendnment right to counsel in Jackson). Thi s

court extended that statenent in a footnote in State v. Ward,

even though the Sixth Anmendnment was not at issue in that case,
by noting that “in contrast to the Fifth Amendnent right to
counsel, an equivocal request for counsel in a Sixth Amendnent

context is sufficient to invoke that right.” State v. Ward,

2009 W 60, 143 n.5, 318 Ws. 2d 301, 767 N W2d 236 (citing
Hor nung, 229 Ws. 2d at 477-78 and Patterson v. Illinois, 487

UsS 285  290-91 (1988), and simlarly relying on such
di stinctions). The United States Suprenme Court has now erased
the distinctions between pre- and post-charging interrogations
in Mntejo and clarified that an unequivocal request is required

to invoke the right to counsel under both Amendnents. The Ward

footnote is nowclearly in error.

1128 Significantly, in its decision overruling Jackson and
clarifying that only an unequivocal request can invoke the Sixth
Amendnent right to counsel, the United States Suprene Court
di sposed of the distinctions between the Fifth and Sixth
Amendnent right to counsel in NMontejo. In support of its
abrogation of the Jackson rule, the Court explained that
“Is]ince the right under both sources is waived using the sane
pr ocedure, doctrines ensuring voluntariness of the Fifth
Amendrent  wai ver sinultaneously ensure the voluntariness of the
Si xth Amendnment waiver.” Mntejo, 129 S. C. at 2090 (internal
citations omtted). Even nore directly, the Court explicitly

provided that “there is no reason categorically to distinguish
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an unrepresented defendant (Fifth Anmendnent) from a represented
one (Sixth Arendnent).” 1d. at 2092 (parentheticals added).
1.
1129 | enphasi ze these tenets of Montejo because the United

States Suprenme Court’s definitive interpretation of the Sixth

Amendnment  right to <counsel in Mntejo clearly invalidates
Justice Roggensack's reasoning for upholding Dagnall and
provides the appropriate outconme in this case. The heart of

Justice Roggensack's rationale is based on three erroneous | egal
argunents: (1) requesting counsel in out-of-state extradition
proceedi ngs invokes the right to counsel for a subsequent
interrogation in Wsconsin, (2) Mntejo is limted to its facts,
and (3) Dagnall interpreted the Wsconsin Constitution or
created constitutional principles severed from the Sixth
Amendnent. These assertions |ack any | egal support.

1130 There is also a fourth and quite critical factual flaw
in Justice Roggensack's reasoning. Even if Montejo and Dagnal l
could be reconciled into a rule prohibiting the police-initiated
interrogation of a charged defendant "who has affirmatively
invoked his right to counsel by securing the services of an
attorney for the crinmes charged," Justice Roggensack's op., 127,
there is no evidence that Forbush in fact did so in this case.
Wil e Forbush secured a Mchigan attorney as counsel for his
extradition hearing, there is no evidence that he secured
counsel in Wsconsin or even knew that he was represented by
counsel when the interrogation took place in Wsconsin. Justice

Roggensack makes nuch of the parties' stipulation that Forbush
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was represented by counsel when interrogated by Detective
Nor |l ander and the circuit court's finding that Norlander knew of
that representation. Justice Roggensack's op., 1952- 53.
Montejo rejected the idea that retaining counsel was sufficient
to invoke the Sixth Amendnment right to counsel. Justice
Roggensack asserts that the Dagnall rule that survives Mntejo
applies to a defendant who affirmatively requests counsel, but
the record does not support a conclusion that Forbush did so.
More than conflicting with Mntejo, allowing the retention of
counsel by a famly nenber or other person to invoke a
defendant's right to <counsel is contrary to this court's

statenent in Ward that only the defendant can invoke his right

to counsel. Ward, 318 Ws. 2d 301, ¢{38. There is nothing in
the record to show that Forbush, hinself, "affirmatively invoked
his right to counsel by securing the services of an attorney for
the crimes charged” in Wsconsin. Thus, Justice Roggensack's
opinion is unveiled as nothing nore than an endeavor to sal vage
Dagnal |

1131 Despite the lack of evidence in the record that
Forbush affirmatively requested counsel in Wsconsin, Justice
Roggensack makes the novel assertion that Forbush's retention of
counsel for his extradition hearing in Mchigan invoked his
Si xth Amendnment right to counsel for these Wsconsin charges.

Justice Roggensack's op., 1126, 39-40. Justice Roggensack
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provides no relevant support for this claim® Indeed, as was

recently reaffirmed in Montejo, the United States Suprene Court

has "in fact never held that a person can invoke his Mranda
rights anticipatorily, in a context other than 'custodi al
interrogation.'™ NMontejo, 129 S. C. at 2091 (quoting MNeil v.

Wsconsin, 501 U S 171, 182 n.3 (1991)). No decision by this
or any court provides that Forbush's assistance from M chigan

counsel in a procedural, not substantive, extradition hearing in

4 Justice Roggensack primarily relies on two decisions from
other states, neither of which lend her any support. The
Appel late Court of Illinois, relying on Jackson, since overruled
in Mntejo, held that police could not question a defendant who
had requested counsel at an extradition hearing related to the
crinmes charged. People v. Maust, 576 N E 2d 965, 971 (Ill. App
. 1991). In a very different factual scenario in State v.
March, No. MO007-53-CCA-R3-CD, 2011 W 332327 (Tenn. Crim App.
Jan. 27, 2011), the defendant retained Tennessee counsel for the
purposes of the pending crimnal charges in Tennessee while
still in California. However, this was not during or for the
purposes of his extradition hearing. Id. at 19, 25. The court
did, in passing, suggest that this invoked his Sixth Amendnent
right to counsel for the Tennessee charges, id. at 25; however,
this conclusion was conpletely irrelevant to the court's
ultimate decision that the defendant's Sixth Amendnent rights
were not violated because he initiated the conversation wth
police, id. at 27

Justice Roggensack's reliance on several United States

Suprene Court cases is simlarly msplaced. Both Davis and
Smth v. Illinois deal with the sufficiency of a request for
counsel made during a custodial interrogation after being
notified of the right to have an attorney present. Davis, 512
US at 454-55, 459; Smth v. Illinois, 469 US. 91, 94-97
(1984). Massiah v. United States, 377 U S. 201, 202-03, 206
(1964), did not involve a waiver at all, but rather the

propriety of a clandestine interrogation by a third party
wi thout notice that the defendant was entitled to have an
attorney present.

10
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M chigan could serve to invoke his right to counsel for the
purposes of an interrogation on crimnal charges in Wsconsin.®
1132 Additionally, it sinply is not possible to read
Montejo as narrowWy as Justice Roggensack desires. Justice
Roggensack insists that Mntejo is limted to the "certain
ci rcunst ances” presented in Mntejo, which she vaguely asserts
as "a charged defendant for whom counsel had been appointed by

the court, but for whom the Supreme Court could not determ ne

®> The extradition hearing in an asylum state, in this case,
M chigan, is distinct from any crimnal proceedings that flow
from the charges in the demanding state, in this case,
W sconsi n. An extradition hearing, codified in the M chigan
statutes at Mch. Conp. Laws § 780.14 (2009), follows the
i ssuance of a fugitive conpliant under 8§ 780.12. See also Ws.
Stat. 8§ 976.03(13), (15) (2009-10). Pursuant to Mch. Conp.
Laws 8 780.12, the fugitive conplaint nust be on the oath of a
credi ble person, nust assert that the defendant conmtted a
crime in another state, and nust charge that the defendant has
fled fromjustice. Then, at the extradition hearing, a judge in
the asylum state determ nes whether "it appears that the person
held is the person charged with having conmmtted the crine
al | eged” and whether it appears "that he has fled fromjustice."

§ 780. 14. At the extradition hearing, the defendant may
exercise his right to waive further extradition proceedi ngs and
be willingly transported back to the demandi ng state.

In this case, Forbush secured his brother as counsel for
his extradition hearing, waived extradition, and was wllingly
transported back to Wsconsin. As a practical matter, it is
often the case that for purposes of representation at the
extradition hearing, the court wll have a public defender
present or may appoint counsel, or, as was the case here, the
def endant m ght wish to retain his own counsel. However, as the
above statutory procedures nake clear, a fugitive conplaint and
an extradition hearing are by no neans a trial on the underlying
charges in the demanding state. Accordingly, contrary to
Justice Roggensack's suggestion, the fact that Forbush secured
his brother as counsel for his extradition hearing in M chigan
does not mnmean that Forbush affirmatively invoked his right to
counsel for the crinmes charged in Wsconsin.

11
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whet her he had actually invoked his right to counsel and the

"6 Justice

protections that would then flow from Edwards.
Roggensack's op., 9134 (citing Mntejo, 129 S. C. at 2091-92)

Justice Roggensack does not provide a single case from any court
that has interpreted or limted Mntejo in this way. | also
found none. To the extent Justice Roggensack attenpts to limt
Montej o based on the Court's decision to renmand to allow Montejo

to make an argunment that he "made a clear assertion of the right

to counsel when the officers approached him" that is nerely a

reference to the legal standard after Montejo: a defendant
cannot "invoke his Mranda rights anticipatorily, in a context
other than 'custodial interrogation.'"’ Montejo, 129 S. C. at
2091 (quoting McNeil, 501 U. S. at 182 n.3) (enphasis added).

1133 Federal and state courts around the country have

recogni zed that after Mntejo, neither requesting nor being

® Justice Roggensack's opinion asserts that, as a result of
Montejo, Dagnall no longer requires courts to presune that a
wai ver by a charged and represented defendant is invalid. Thi s
begs the question: What then is left of the Dagnall rule that
Justice Roggensack strives so mghtily to hold onto? Justice
Roggensack suggests that the Dagnall rule now neans a defendant
may invoke the Sixth Anmendnent right to counsel by "retaining
and receiving the services of a lawer" and need not "re-invoke"
the right to counsel during custodial interrogation. Justice
Roggensack's op., 135. Wthout the presunption, is there really
anyt hi ng meani ngful left of the Dagnall hol ding?

" Justice Roggensack's reliance, in part, on Mntejo's
approval of the Edwards rule, which protects defendants from
police "badgering," 1is msguided. Justice Roggensack's op.

133. The Court addressed the anti-badgering rationale in the
section overruling Jackson, concluding that it did not justify
the Jackson rule because other prophylactic rules adequately
protect against so-called police badgering. Mntejo, 129 S.
at 2089- 90.

12
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appoi nted nor receiving the services of counsel serves to invoke

the Sixth Anmendnent right to counsel. United States v. Johnson

No. 09-752, 2010 W 4910889, at *3-4 (E.D. Pa. Dec. 2, 2010);
United States v. Veals, No. 08-2235, at 6, 2010 W. 145110, (7th

Cr. Jan. 15, 2010); People v. Vickery, 229 P.3d 278, 281 (Colo.

2010); Hughen v. State, 297 S.W3d 330, 335 (Tex. Crim App.

2009); WIlliams v. State, 38 So. 3d 188, 190-92 (Fla. Dist. C

App. 2010). Commentators have also noted that Mntejo
foreclosed any rule allowing representation by or the retention
of an attorney to serve as an invocation of the Sixth Amendnent

right to counsel. Si xth  Amendnent —Ri ght to Counsel —

I nterrogati on Wthout Counsel Present, 123 Harv. L. Rev. 182,

183 (2009) ("Justice Scalia held that neither of the two
proposed approaches to Jackson—applying it only when the
defendant affirmatively requests counsel or applying it as soon
as the defendant is granted counsel even if there is no
affirmati ve request—+s workable."). The witings of Justice
Prosser and Chief Justice Abrahanmson both recognize that Mntejo
repudiated this court's interpretation of the Sixth Amendnent
right to counsel in Dagnall. Justice Prosser's op., 9196, 109;
Chi ef Justice Abrahanson's op., 164.

1134 A closer look at the context of the Court's |anguage

in Mntejo illumnates the fact that the "certain circunstances”
are nmuch broader, including both the facts of this case and the
Dagnal | rule. In sunmarizing the issue presented, the Court

stated, "The only question raised by this case, and the only one

addressed by the Jackson rule, is whether courts nmnust presune

13
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that such a waiver is invalid under certain circunstances."

Montejo, 129 S. C. at 2085. Thus, "certain circunstances”
refers to those in Jackson, where the defendant had
affirmatively requested counsel. Jackson, 475 U S. at 627. It

could not be nore clear that the Jackson rule—dpon the
attachment of the Sixth Amendnent right to counsel, a waiver is
presuned invalid if obtained in a police-initiated interrogation
by a defendant who has previously secured counsel for those
charges—was what the Court categorically rejected in Montejo.
Montejo, 129 S. C. at 2091.

1135 The decision did not conclude upon the United States
Suprene Court's explanation that the Jackson rule did not
i nclude a charged defendant who had "previously been appointed a
| awyer." Id. at 2088. The Court proceeded to vitiate the
Jackson rule and explained that it had "never held that a person
can invoke his Mranda rights anticipatorily, in a context other
than 'custodial interrogation.'" Id. at 2091 (quoting MNeil
501 U.S. at 182 n.3). The Court could not have provided a nore
conplete rejection of the Sixth Amendnment interpretation
espoused in Jackson, adopted by this court in Dagnall, and

advanced in Justice Roggensack's opinion.?8

8 Justice Roggensack's reliance on Massiah, 377 U.S. 201, is
m spl aced. Justice Roggensack's op., 9138, 40. Massiah was not
a wai ver case; indeed, Massiah was never advised of his right to

counsel at all. 377 U.S. at 202-03. In Montejo, after citing
Massi ah and several other tangentially related Sixth Anmendnent
cases, the Court noted, "Since everyone agrees that absent a

valid waiver, Mntejo was entitled to a |lawer during the
interrogation, those cases do not advance his argunent.”
Montejo, 129 S. C. at 2088. Massiah is simlarly unavailing on
the precise issue here.

14
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1136 Dagnall’s holding “that the Sixth anmendnment right to
counsel protected Dagnall from police interrogation . . . once
Dagnall was formally charged and once an attorney represented
him on that charge,” directly conflicts with Mntejo and thus
should no longer be the law in Wsconsin. Dagnal |, 236

Ws. 2d 339, ¢967; see State v. Jennings, 2002 W 44, 493, 252

Ws. 2d 228, 647 N W2d 142 (“[T]he Supremacy C ause of the
United States Constitution conpels adherence to United States
Suprene Court precedent on matters of federal l|aw, although it
means deviating froma conflicting decision of this court.”).?®
1137 On a deeper level, Mntejo rejected not only this
court’s holding in Dagnall, but also our reasoning in that case.

Dagnal | ' s!° departure fromthe nore defined Fifth Amendnent right

°l would also highlight that our decision in Jennings dealt
with a conflict simlar to the one presented in this case. That
led us in Jennings to overrule conflicting Wsconsin precedent.

Qur decision in Wal kowi ak was tethered to the Fifth

and Fourteenth Amendnent s and M r anda/ Edwar ds
jurisprudence up to that point. Davis was decided a
nmonth | ater. The follow ng year, we acknow edged the

conflict between Wal kowi ak and Davis, but did not
explicitly overrule Wal kow ak. W now do so.

Jenni ngs, 252 Ws. 2d 228, 135 (internal citations omtted).

W should simlarly overrule Dagnall, and clarify the
conflicting footnote in Ward, as both were "tethered" to now
overruled United States Suprenme Court precedent.

10 we shoul d not |ose sight of the fact that our decisions
have real consequences. As a result of the mpjority's decision
in Dagnall, his "statenments detailing his involvenent, with co-
def endant Christopher E. Murray, in beating a man to death with
basebal | bats [was not] allowed in evidence. H s conviction of
first degree intentional hom cide by use of a dangerous weapon,
party to a crine, [was] set aside.” Dagnall, 236 Ws. 2d 339,
170 (Crooks, J., dissenting).

15
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to counsel standards was based, in part, on purported
distinctions between the Fifth and Sixth Anmendnment rights to
counsel . | dissented in Dagnall because there is no basis for
deriving different standards from the Fifth and Sixth Amendnment
rights to counsel. 236 Ws. 2d 339, 1174-76 (Crooks, J.,
di ssenting). As explained above, the United States Suprene
Court has now expressly rejected the premise that it is nore
difficult to waive the Sixth Amendnent right to counsel than it
is to waive the Fifth Anmendnent right. Montejo, 129 S. CO. at
2090, 2092.

1138 Montejo rejected this court's interpretation of the
Sixth Amendnent right to counsel in Dagnall, and it cannot
survive wthout those Sixth Anendnent under pinnings. e
explicitly stated in Dagnall that our decision was based solely
on the United States Suprene Court’s interpretation of the Sixth
Amendnent right to counsel and not on any interpretation of the
W sconsin Constitution. In fact, the Dagnall majority referred
to the Sixth Amendnent 69 tines and referred to the Wsconsin
Constitution only in a footnote, which was added to nmake
absolutely clear that our decision was not based on Article I,

Section 7. 236 Ws. 2d 339, 128 n.7 (“The State does not raise

the issue whether Dagnall properly invoked his right to counse

under the state constitutional provision. Therefore, we do not

address it.”) (enphasis added).

1139 While Justice Roggensack insists that Montej o' s
interpretation of the Sixth Amendnent does not conflict wth

Dagnall, she nevertheless suggests that Dagnall <created a
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"fundanmental constitutional principle[]"” underlying Article I,
Section 7 that is unencunbered by Sixth Amendnent jurisprudence.
Justice Roggensack's op., 91741-51. As noted in Justice
Roggensack's opinion, 9142, we have generally interpreted the
right to counsel under Article I, Section 7 consistent with that

in the Sixth Amendnent. See State v. Polak, 2002 W App 120,

18, 254 Ws. 2d 585, 646 N W2d 845; State v. Sanchez, 201

Ws. 2d 219, 226-27, 548 N.W2d 69 (1996); State v. Klessig, 211

Ws. 2d 194, 202-03, 564 N W2d 716 (1997). In a convol uted
inversion of that premse, Justice Roggensack essentially
concludes that when we interpreted and applied the Sixth
Amendnent right to counsel in Dagnall, we created "fundanental
constitutional principles" separate and independent from the
federal constitution on which they were based. Justice
Roggensack's op., 1942, 50. This is a novel and unsupported
i nterpretation. In both Sanchez and Klessig, our conclusion
equating the right to counsel in Article I, Section 7 with that
in the Sixth Amendnent |ed us to adopt the United States Suprene
Court’s definitive interpretation of the Sixth Amendment right
to counsel as the rule in Wsconsin. Sanchez, 201 Ws. 2d at

226-36; Klessig, 211 Ws. 2d at 201-03. Applying that rationale

' To the extent that Justice Roggensack's citation to
Sparkman v. State, 27 Ws. 2d 92, 133 N.w2d 776 (1965), and

characterization of the Dagnall rule as a "fundanental
constitutional principle[]" suggests that the rule she applies
rests upon a constitutional common law, | note that there is no
support for such a claim Spar kman—a  procedural , not

constitutional right-to-counsel case—does not support the
devel opnment of a constitutional common |law rule detached from
the constitution. Id. at 97-101.

17
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here should simlarly lead Justices Roggensack and Prosser and
Chief Justice Abrahanson to accept and follow the Court’s
interpretation of the Sixth Amendnment in Montejo.

1140 Justice Roggensack' s reference to W sconsin’s
historically vigorous protection of the right to counsel does
not require a different result. Her witing correctly notes
that Wsconsin has |long protected a robust right to counsel but
fails to provide a single case interpreting the right to counse
in Article |, Section 7 to provide the specific enbellishnents
at issue in this case. Nor is there an explanation as to how
the right to counsel, as interpreted by the United States
Suprene Court in NMntejo, is inconsistent with Wsconsin's
commtment to protecting the right to counsel. Instead, Justice
Roggensack rewites our previous interpretations of the Sixth
Amendnent right to counsel in Dagnall into a constitutional rule
that is, i nexplicably, i ndependent of the constitutional
provi sion fromwhich it was derived.

141 Usi ng another unique tactic to uphold the exclusion of
Forbush's statenents, Justice Prosser invents a bad faith
corollary to the good faith exception to the exclusionary rule.
W recently discussed the good faith exception in State V.
Dear born, 2010 W 84, 327 Ws. 2d 252, 786 N.W2d 97. W noted
in Dearborn that the good faith exception was adopted from
United States Suprenme Court decisions and has been extensively
devel oped through Fourth Anmendnent precedent. Id., 9933-43.
Conversely, to ny know edge, this bad faith corollary has never

been recognized by any other court, nor has the good faith

18
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exception ever before been applied in the Sixth anmendnment
cont ext .

142 Most inportantly, Justice Prosser fails to heed our
warning in Dearborn upon which our decision not to exclude

critical evidence was based: deterrence should not be put ahead

of the interest of justice. Id., 9136 ("To trigger the
exclusionary rule, police conduct nmust be sufficiently
deliberate that exclusion <can neaningfully deter it, and

sufficiently cul pable that such deterrence is worth the price

paid by the justice system”) (quoting Herring v. United States,

555 U.S. 135, 129 S. Ct. 695, 702 (2009)). It sinply cannot be
said in this case that Detective Norlander's conduct was so
deliberate and cul pable that exclusion is warranted when, in
light of Montejo, there was no Sixth Anendnent vi ol ation.

1143 Taking further |liberties with United States Suprene
Court precedent, Justice Prosser suggests that because it is
uncl ear how Montejo, "the current controlling |law on the subject

of the Sixth Amendnent right to counsel,” will be refined in the
future, this court can wait and see how the |aw devel ops before
we decide whether to follow it. Justice Prosser's op., 971115-
16. This ignores the maxim that "this court is bound by the
interpretations which the United States Suprene Court has given"

to provisions of the federal constitution. State v. Pitsch, 124

Ws. 2d 628, 632, 369 N W2d 711 (1985). W may not elect
whether to follow current constitutional |aw when applying the
Si xth Anmendnent or defer until it develops into a rule we find

nor e pal at abl e.
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1144 Two  of our previ ous decisions illustrate the
consequences of msinterpreting and msapplying United States

Suprene Court precedent. In State v. Ranps, 211 Ws. 2d 12, 564

N.W2d 328 (1997), | dissented, in part, because the nmgjority
m sread Ross v. Oklahoma, 487 U.S. 81 (1988), to accord with its

resul t. W noted as nuch in State v. Lindell, 2001 W 108, 245

Ws. 2d 689, 629 N W2d 223, overruling Ranps because it was
neither practically nor legally sound in light of the Court's

decision in United States v. Martinez-Salazar, 528 U S. 304

(2000), explicitly rejecting this court's reading of Ross in

Ranos. Lindell, 245 Ws. 2d 689, (1q187-90, 131. Rather than

waiting for the Court to explicitly reject Justice Roggensack's
reading of Montejo, it wuld be wise to enploy the only
interpretation consistent wth Mntejo's reasoning: neither
equi vocal Iy requesting, nor having appointed, nor receiving the
services of an attorney invokes the right to counsel for the
pur poses of a custodial interrogation. It takes an unequi vocal
i nvocation of such right.

1145 To reach their desired result, Justices Roggensack and
Prosser need not m sapply our precedent and that of the United
States Suprenme Court, as they have done here, because, as we
have done in certain unique circunstances, there are established
met hods through which we may depart from federal constitutiona
rulings. For exanple, we may exam ne a parallel provision of
the Wsconsin Constitution to determne whether it provides
protections not afforded under the United States Constitution.

See e.g., State v. Hansford, 219 Ws. 2d 226, 241-43, 580
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N.W2d 171 (1998) (holding that Article I, section 7 required a
12-person jury trial despite the United States Suprenme Court's
decision that the Sixth Amendnment jury trial right did not)
(citing Wllianms v. Florida, 399 U S. 78 (1970)). However, |

woul d note that there are limtations on this avenue, as there
should be on any attenpt to depart from federal constitutiona
st andar ds. Any "upwar d departure from the f edera

constitutional standards adopted by the United States Suprene

Court for purposes of our own state constitutional |aw mnust
itself be grounded in requirements found in the state
constitution or laws." Jennings, 252 Ws. 2d 228, 939 (citing

State v. Agnello, 226 Ws. 2d 164, 180-181, 593 N W2d 427

(1999)); see also State v. Doe, 78 Ws. 2d 161, 172, 254

N.W2d 210 (1977). Unfortunately, Justice Roggensack's and
Justice Prosser's departures from the Court's definitive
interpretation of the Sixth Amendnment right to counsel in
Montej o does not rest on any solid ground.

1146 Chief Justice Abrahanmson's opinion follows the well-
est abl i shed nmet hod of exam ni ng whet her the Wsconsin
Constitution provides greater protections than the federal
constitution. Wile | do not quibble with her approach, for the
reasons set forth in this dissent, | strongly disagree with her
result. |1 do not believe that there are any requirenents in our
W sconsin Constitution or laws upon which an attenpt to sal vage
the Dagnall rule may be founded.

1147 The Dagnall rule is without any legal footing after

Mont ej o. This rule should not survive for several practical
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reasons as well. In its decision rejecting the Jackson rule,
based in part on a cost-benefit analysis of its practical
application, the United States Suprene Court explained that it
“deters law enforcenent officers from even trying to obtain
voluntary confessions.” NMontejo, 129 S. C. at 2091. Allow ng
equi vocal requests for counsel to serve as an invocation of the
right to counsel is simlarly inprudent. As | noted previously,
in Davis, when proclaimng the standard that only an unequi vocal
and unanbi guous request can invoke the right to counsel, the
Court noted that anything less “would transform the Mranda
safeguards into wholly irrational obstacles to legitinate police
investigative activity.” Davis, 512 U'S. at 460 (quoting
M chigan v. Msley, 423 U S. 96, 102 (1975)). The anor phous

concept of what constitutes an equivocal request for counsel
provi des alnbst no guidance to law enforcenent officers and
courts and thus is not a wise standard to inpose.

1148 As a result of the opinions of the three justices,
statenents Forbush nmade to police voluntarily after carefully
considering whether to waive his right to counsel and tell his
side of the story are held to be inadmssible. The
justification for this result is unclear in light of the fact
that, consistent wth established Fifth Amendnent |aw, had
police questioned Forbush before charges were formally filed,
his waiver wuld be wvalid and his statenents would be
adm ssi bl e. However, since charges had been filed, they find
his waiver invalid, even though if they followed the decision in

Montej o, the waiver would be valid. Based on the clear holding
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of the United States Suprene Court in Montejo, | believe that
there is no basis whatsoever for the rule set forth today.

1149 Any interpretation of the right to counsel nust strike
a bal ance between protecting a defendant’s rights and all ow ng

| aw enforcenent to seek justice. See Mntejo, 129 S. C. at

2089. The other opinions clearly fail to strike such a bal ance.
1150 For the above reasons, we should follow the United
States Suprenme Court and nmeke it clear that Dagnall is no |onger
the law in Wsconsin. Dagnall relied solely on the Sixth
Amendnent to the federal constitution, and given the Court’s
clear decision in Mntejo, | believe that the Supremacy C ause

dictates this outcone. See Jennings, 252 Ws. 2d 228, {3.

Justice Roggensack strives to salvage Dagnall’s holding by

restricting Mintejo and attenpting to convince the reader to

believe that Dagnall <created a rule unnmoored to the Sixth
Amendnent . Despite this unsupported rationale, Dagnall cannot
survive Montejo. Since Mntejo also clarified that an

unequi vocal request for counsel is required to invoke both the
Fifth and Sixth Amendnment right to counsel, we should recognize
that as the law in Wsconsin.
L1l

151 | believe it is also inportant to highlight that, in
my dissent in Dagnall, | raised nmany of the same concerns
addressed by the United States Supreme Court in its rejection of
the Jackson rule in Mntejo. One such concern is the limted
support for applying different standards to the Fifth and Sixth

Amendnent rights to counsel. | dissented in Dagnall because
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“I[i1]n nost significant respects, the Fifth and Sixth Anendnents
have been accorded simlar treatnment in regard to the right to
counsel .” 236 Ws. 2d 339, 174 (Crooks, J., dissenting). I
further explained that the United States Suprene Court’s
decision in Patterson, 487 U S. 285, “made it clear that while
different policies are involved in the Fifth Amendnent and Sixth
Amendnent right to counsel, one right is not superior to the

other, and it is not nore difficult to waive the Si xth Anendnent

right than the Fifth Amendnent right.” Dagnal |, 236
Ws. 2d 339, ¢176. | also noted problenms with such distinctions
in practice. The “bright-line rule . . . prohibiting police

interrogation where there has been an anbiguous or equivocal
Si xth Amendnent invocation, or no invocation at all by the
accused, could be disastrous for |law enforcenment officials in
W sconsin.” Id., 184 (Crooks, J., dissenting). As di scussed
above, the United States Suprenme Court agreed, noting that
deterring law enforcenent officers from trying to obtain
confessions would seriously interfere wth investigations.

Montejo, 129 S. C. at 2090-91.

| V.
1152 Therefore, | would affirm the court of appeals’
decision and remand this case for trial. In so doing | would
make it clear that Dagnall is no |onger the law in Wsconsin and

hold that the Sixth Amendnent does not prohibit |aw enforcenent
from questioning a charged and represented defendant, assun ng
Mranda warnings and a knowing, voluntary, and intelligent

wai ver. | would also hold that a defendant may i nvoke the Sixth
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Amendnent right to counsel only through an wunanbiguous and
unequi vocal request for the assistance of counsel.

1153 | have enphasized in previous dissents and continue to
enphasi ze here that when different rules apply to charged and
uncharged defendants there nay be a tenptation to mani pul ate the
timng of charging in a manner inconsistent with the interests
of justice. Additionally, a bright-line rule prohibiting |aw
enforcenment from initiating questioning with a charged and
represented defendant wll wunduly restrict |aw enforcenment’s
ability to obtain voluntary confessions. The result in this
case cones at a serious cost. Wen |law enforcenent is prevented
from obtaining voluntary confessions, “crinmes go unsolved and
crimnals unpunished.” Montejo, 129 S. C. at 2091.

1154 For the reasons set forth herein, | respectfully
di ssent.

155 I am authorized to state that Justices ANNETTE
KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN join this dissent.
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1156 ANNETTE KI NGSLAND Z| EGLER, J. (dissenting). | join
Justice Crooks' dissent, but | wite separately to enphasize ny
reason for joining his dissent.

1157 For the past decade, the law in this state regarding
custodial interrogation of represented defendants has been

governed by State v. Dagnall, 2000 W 82, 236 Ws. 2d 339, 612

N. W 2d 680. In Dagnall, this court concluded that the right to
counsel under the Sixth Anmendnent of the United States
Constitution protects a defendant from police interrogation once
the defendant is formally charged and once the defendant is
represented by counsel on that charge. Id., f967. Nowhere in
Dagnall did the court base its decision on Article I, Section 7
of the Wsconsin Constitution. See id., 9128 n.7. Had the
Dagnal | court so based its decision on the Wsconsin
Constitution instead of relying solely on the United States
Constitution, mnmy analysis mght be different. This court is not
"bound by the m ninuns which are inposed by the Suprenme Court of
the United States if it is the judgnent of this court that the
Constitution of Wsconsin and the laws of this state require
that greater protection of <citizens' liberties ought to be

af forded. " State v. Doe, 78 Ws. 2d 161, 172, 254 N W2d 210

(1977). For a tine, Dagnall set forth a workable standard for
those in the <crimnal justice system and, in ny View,
articulated a sound and fair rule.

1158 However, in the wake of Mntejo v. Louisiana, 556 U S.

_, 129 s. . 2079 (2009), Dagnall, which relied solely on the
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federal constitution, can no |longer be viewed as the law in this

state—unless this court was to now rely on the Wsconsin

Constitution to uphold Dagnall and +the principles stated
t herein. Absent that reliance on the state constitution, that
is, wthout applying "new federalism" Dagnall is no |onger good

| aw. Because | would adhere to the |ong-standing principle that
we follow the United States Suprene Court's interpretation of
the Sixth Anmendnment when interpreting the parallel provision,

Article |, Section 7, of our state constitution, see State v.

Klessig, 211 Ws. 2d 194, 202-03, 564 N.W2d 716 (1997), it is
my view that this court is required to follow the Suprene
Court's clear decision in Mntejo.?!

1159 For that reason, | join Justice Crooks' witing and
respectfully dissent.

1160 I am authorized to state that Justice M CHAEL J.
GABLEMAN j oins this dissent.

Y1n this case, | aw  enf or cenent act ed in di rect
contravention of clear, then-existing law wunder State v.
Dagnal |, 2000 W 82, 236 Ws. 2d 339, 612 N.W2d 680. | do not
condone that action. However, given the Suprene Court's
subsequent decision in Mntejo v. Louisiana, 556 U.S. _ , 129

S. CG. 2079 (2009), there is no recourse for law enforcenent's
vi ol ati on of Dagnall.
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