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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Fond du Lac 

Count y,  Dal e L.  Engl i sh,  j udge.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s case comes bef or e 

us by cer t i f i cat i on f r om t he cour t  of  appeal s.   The cer t i f i ed 

quest i on i s:   " Whet her  r et r oact i ve appl i cat i on of  Wi s.  St at .  

§§ 102. 17( 4)  and 102. 66( 1) ,  as amended ef f ect i ve Apr i l  1,  2006,  

i s unconst i t ut i onal . "  

¶2 On June 25,  1982,  Gar y Li ska ( Li ska)  sust ai ned a wor k-

r el at ed i nj ur y t o hi s r i ght  l eg t hat  r equi r ed amput at i on bel ow 

t he knee.   Soci et y I nsur ance Co.  ( Soci et y) ,  t he i nsur er  f or  
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James Meyer ,  I nc.  ( Meyer ) ,  pai d wor ker ' s compensat i on benef i t s  

t o Li ska.   Soci et y pai d t empor ar y t ot al  di sabi l i t y  benef i t s 

i nt er mi t t ent l y f r om June 25,  1982 t hr ough June 12,  1990,  and 

per manent  par t i al  di sabi l i t y  benef i t s,  whi ch wer e pai d i n 

advance on Febr uar y 18,  1983.   On Febr uar y 25,  2004,  Li ska f i l ed 

a c l ai m f or  addi t i onal  medi cal  expenses.    

¶3 Under  t he l aw i n ef f ect  at  t he t i me of  Li ska' s i nj ur y,  

Soci et y ' s l i abi l i t y  t o pay Li ska' s benef i t s or  t r eat ment  expense 

expi r ed on June 12,  2002,  pur suant  t o t he 12- year  st at ut e of  

l i mi t at i ons.   See Wi s.  St at .  § 102. 17( 4)  ( 2003–04) . 1  Ther ef or e,  

                                                 
1 Wi sconsi n St at .  § 102. 17( 4)  ( 2003–04)  st at es ( emphasi s 

added) :  

The r i ght  of  an empl oyee,  t he empl oyee' s l egal  
r epr esent at i ve,  or  a dependent  t o pr oceed under  t hi s 
sect i on shal l  not  ext end beyond 12 year s f r om t he dat e 
of  t he i nj ur y  or  deat h or  f r om t he dat e t hat  
compensat i on,  ot her  t han t r eat ment  or  bur i al  expenses,  
was l ast  pai d,  or  woul d have been l ast  payabl e i f  no 
advancement  wer e made,  whi chever  dat e i s l at est .   I n 
t he case of  occupat i onal  di sease,  a t r aumat i c i nj ur y 
r esul t i ng i n t he l oss or  t ot al  i mpai r ment  of  a hand or  
any par t  of  t he r est  of  t he ar m pr oxi mal  t o t he hand 
or  of  a f oot  or  any par t  of  t he r est  of  t he l eg 
pr oxi mal  t o t he f oot ,  any l oss of  v i s i on,  any 
per manent  br ai n i nj ur y,  or  any i nj ur y causi ng t he need 
f or  a t ot al  or  par t i al  knee or  hi p r epl acement ,  t her e 
shal l  be no st at ut e of  l i mi t at i ons,  except  t hat  
benef i t s or  t r eat ment  expense becomi ng due af t er  12 
year s f r om t he dat e of  i nj ur y or  deat h or  l ast  payment  
of  compensat i on shal l  be pai d f r om t he wor k i nj ur y 
suppl ement al  benef i t  f und under  s.  102. 65 and i n t he 
manner  pr ovi ded i n s.  102. 66.   Payment  of  wages by t he 
empl oyer  dur i ng di sabi l i t y  or  absence f r om wor k t o 
obt ai n t r eat ment  shal l  be deemed payment  of  
compensat i on f or  t he pur pose of  t hi s sect i on i f  t he 
empl oyer  knew of  t he empl oyee' s condi t i on and i t s 
al l eged r el at i on t o t he empl oyment .  
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any subsequent  payment s t o Li ska woul d have been pai d f r om t he 

Wor k I nj ur y Suppl ement al  Benef i t  Fund ( t he Fund) .   See Wi s.  

St at .  § 102. 66( 1)  ( 2003–04) . 2  Subsequent l y,  t he l egi s l at ur e 

amended §§ 102. 17( 4)  ( 2005- 06) 3 and 102. 66( 1)  ( 2005- 06) , 4 

                                                 
2 Wi sconsi n St at .  § 102. 66( 1)  ( 2003–04)  st at es ( emphasi s 

added) :  

I n t he event  t hat  t her e i s an ot her wi se 
mer i t or i ous c l ai m f or  occupat i onal  di sease,  a 
t r aumat i c i nj ur y r esul t i ng i n t he l oss or  t ot al  
i mpai r ment  of  a hand or  any par t  of  t he r est  of  t he 
ar m pr oxi mal  t o t he hand or  of  a f oot  or  any par t  of  
t he r est  of  t he l eg pr oxi mal  t o t he f oot ,  any l oss of  
v i s i on,  any per manent  br ai n i nj ur y,  or  any i nj ur y 
causi ng t he need f or  a t ot al  or  par t i al  knee or  hi p 
r epl acement ,  and t he cl ai m i s bar r ed sol el y by t he 
st at ut e of  l i mi t at i ons under  s.  102. 17( 4) ,  t he 
depar t ment  may,  i n l i eu of  wor ker ' s compensat i on 
benef i t s,  di r ect  payment  f r om t he wor k i nj ur y 
suppl ement al  benef i t  f und under  s.  102. 65 of  such 
compensat i on and such medi cal  expenses as woul d 
ot her wi se be due,  based on t he dat e of  i nj ur y,  t o or  
on behal f  of  t he i nj ur ed empl oyee.   The benef i t s shal l  
be suppl ement al ,  t o t he ext ent  of  compensat i on 
l i abi l i t y ,  t o any di sabi l i t y  or  medi cal  benef i t s 
payabl e f r om any gr oup i nsur ance pol i cy whose pr emi um 
i s pai d i n whol e or  i n par t  by any empl oyer ,  or  under  
any f eder al  i nsur ance or  benef i t  pr ogr am pr ovi di ng 
di sabi l i t y  or  medi cal  benef i t s.   Deat h benef i t s 
payabl e under  any such gr oup pol i cy do not  l i mi t  t he 
benef i t s payabl e under  t hi s sect i on.  

3 Wi sconsi n St at .  § 102. 17( 4)  ( 2005–06)  st at es ( emphasi s 
added) :  

Except  as pr ovi ded i n t hi s subsect i on,  t he r i ght  
of  an empl oyee,  t he empl oyee' s l egal  r epr esent at i ve,  
or  a dependent  t o pr oceed under  t hi s sect i on shal l  not  
ext end beyond 12 year s f r om t he dat e of  t he i nj ur y or  
deat h or  f r om t he dat e t hat  compensat i on,  ot her  t han 
t r eat ment  or  bur i al  expenses,  was l ast  pai d,  or  woul d 
have been l ast  payabl e i f  no advancement  wer e made,  
whi chever  dat e i s l at est .  I n t he case of  occupat i onal  
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ef f ect i ve Apr i l  1,  2006,  and i n so doi ng,  shi f t ed t he bur den of  

payment  of  an empl oyee' s benef i t s or  t r eat ment  expense f or  

                                                                                                                                                             
di sease;  a t r aumat i c i nj ur y r esul t i ng i n t he l oss or  
t ot al  i mpai r ment  of  a hand or  any par t  of  t he r est  of  
t he ar m pr oxi mal  t o t he hand or  of  a f oot  or  any par t  
of  t he r est  of  t he l eg pr oxi mal  t o t he f oot ,  any l oss 
of  v i s i on,  or  any per manent  br ai n i nj ur y;  or  a 
t r aumat i c i nj ur y causi ng t he need f or  an ar t i f i c i al  
spi nal  di sc or  a t ot al  or  par t i al  knee or  hi p 
r epl acement ,  t her e shal l  be no st at ut e of  l i mi t at i ons,  
except  t hat  benef i t s or  t r eat ment  expense f or  an 
occupat i onal  di sease becomi ng due af t er  12 year s f r om 
t he dat e of  i nj ur y or  deat h or  l ast  payment  of  
compensat i on shal l  be pai d f r om t he wor k i nj ur y 
suppl ement al  benef i t  f und under  s.  102. 65 and i n t he 
manner  pr ovi ded i n s.  102. 66 and benef i t s or  t r eat ment  
expense f or  a t r aumat i c i nj ur y becomi ng due af t er  12 
year s f r om t hat  dat e shal l  be pai d by t he empl oyer  or  
i nsur er .   Payment  of  wages by t he empl oyer  dur i ng 
di sabi l i t y  or  absence f r om wor k t o obt ai n t r eat ment  
shal l  be deemed payment  of  compensat i on f or  t he 
pur pose of  t hi s sect i on i f  t he empl oyer  knew of  t he 
empl oyee' s condi t i on and i t s al l eged r el at i on t o t he 
empl oyment .  

4 Wi sconsi n St at .  § 102. 66( 1)  ( 2005–06)  st at es:  

I n t he event  t hat  t her e i s an ot her wi se 
mer i t or i ous c l ai m f or  occupat i onal  di sease,  and t he 
cl ai m i s bar r ed sol el y by t he st at ut e of  l i mi t at i ons 
under  s.  102. 17( 4) ,  t he depar t ment  may,  i n l i eu of  
wor ker ' s compensat i on benef i t s,  di r ect  payment  f r om 
t he wor k i nj ur y suppl ement al  benef i t  f und under  s.  
102. 65 of  such compensat i on and such medi cal  expenses 
as woul d ot her wi se be due,  based on t he dat e of  
i nj ur y,  t o or  on behal f  of  t he i nj ur ed empl oyee.   The 
benef i t s shal l  be suppl ement al ,  t o t he ext ent  of  
compensat i on l i abi l i t y ,  t o any di sabi l i t y  or  medi cal  
benef i t s payabl e f r om any gr oup i nsur ance pol i cy whose 
pr emi um i s pai d i n whol e or  i n par t  by any empl oyer ,  
or  under  any f eder al  i nsur ance or  benef i t  pr ogr am 
pr ovi di ng di sabi l i t y  or  medi cal  benef i t s.  Deat h 
benef i t s payabl e under  any such gr oup pol i cy do not  
l i mi t  t he benef i t s payabl e under  t hi s sect i on.  
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t r aumat i c i nj ur i es becomi ng due af t er  12 year s f r om t he dat e of  

i nj ur y,  deat h or  l ast  payment  of  compensat i on,  f r om t he Fund t o 

t he i nsur er  or  empl oyer .   2005 Wi s.  Act  172,  §§ 15,  62.   The 

par t i es concede,  f or  pur poses of  t hi s appeal ,  t hat  t he 

l egi s l at ur e i nt ended such changes t o appl y r et r oact i vel y,  

t her eby r equi r i ng Soci et y t o pay Li ska' s benef i t s or  t r eat ment  

expense becomi ng due af t er  June 12,  2002.  

¶4 The Fund appeal s an or der  of  t he c i r cui t  cour t  

decl ar i ng t he r et r oact i ve appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  

and 102. 66( 1)  ( 2005–06) , 5 " unconst i t ut i onal  as bei ng vi ol at i ve of  

due pr ocess and t he cont r act  c l ause. "  

¶5 We concl ude t hat  t he r et r oact i ve appl i cat i on of  Wi s.  

St at .  §§ 102. 17( 4)  and 102. 66( 1) ,  as amended ef f ect i ve Apr i l  1,  

2006,  i s unconst i t ut i onal  as appl i ed t o Soci et y f or  t wo r easons:   

( 1)  i t  v i ol at es Soci et y ' s due pr ocess r i ght s guar ant eed by t he 

Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on and 

Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on;  and ( 2)  i t  

subst ant i al l y  i mpai r s Soci et y ' s cont r act ual  obl i gat i on i n 

v i ol at i on of  Ar t i c l e I ,  Sect i on 10 of  t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 12 of  t he Wi sconsi n 

Const i t ut i on.  

                                                 
5 Al l  r ef er ences t o Wi s.  St at .  §§ 102. 17( 4)  and 102. 66( 1) ,  

as amended ef f ect i ve Apr i l  1,  2006,  ar e t o t he 2005–06 ver si on 
of  t he st at ut es.   Al l  ot her  r ef er ences t o t he Wi sconsi n St at ut es 
ar e t o t he 2007–08 ver si on unl ess ot her wi se i ndi cat ed.  
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I .   BACKGROUND 

¶6 On June 25,  1982,  Li ska,  whi l e empl oyed by Meyer ,  

sust ai ned a wor k- r el at ed i nj ur y t hat  r equi r ed amput at i on of  hi s 

r i ght  l eg bel ow t he knee.   For  t hi s t r aumat i c i nj ur y,  Soci et y,  

Meyer ' s i nsur er ,  pai d Li ska wor ker ' s compensat i on benef i t s.   

Speci f i cal l y,  Soci et y pai d t empor ar y t ot al  di sabi l i t y  benef i t s 

t o Li ska i nt er mi t t ent l y f r om June 25,  1982 t o June 12,  1990,  

t ot al i ng $6, 873. 08.   Soci et y al so pai d per manent  par t i al  

di sabi l i t y  benef i t s t o Li ska,  whi ch accr ued each week t empor ar y 

t ot al  di sabi l i t y  benef i t s wer e not  pai d.   Soci et y admi t t ed 

l i abi l i t y  f or  337. 5 weeks ( 6. 49 year s)  of  per manent  par t i al  

di sabi l i t y  and pai d such benef i t s i n an advance l ump on 

Febr uar y 18,  1983,  whi ch,  l ess t he i nt er est  cr edi t  of  $5, 537. 99,  

t ot al ed $24, 837. 01.   I t  i s  undi sput ed t hat  June 12,  1990 i s t he 

dat e of  Soci et y ' s l ast  i ndemni t y payment  t o Li ska.  

¶7 On Febr uar y 25,  2004,  Li ska f i l ed an addi t i onal  

wor ker ' s compensat i on c l ai m f or  payment  of  t r eat ment  expenses 

t ot al i ng $14, 364. 94 pl us t r anspor t at i on cost s,  al ong wi t h an 

appl i cat i on f or  a hear i ng wi t h t he Depar t ment  of  Wor kf or ce 

Devel opment  Wor ker ' s Compensat i on Di v i s i on ( Depar t ment ) .   

Soci et y answer ed al l egi ng t hat  Li ska' s c l ai m was t i me- bar r ed 

pur suant  t o t he 12- year  st at ut e of  l i mi t at i ons under  Wi s.  St at .  

§ 102. 17( 4)  ( 2003–04) .   Accor di ngl y,  i t  deni ed Li ska' s c l ai m,  

and di r ect ed Li ska t o submi t  hi s  c l ai m t o t he Fund pur suant  t o 

Wi s.  St at .  § 102. 66( 1)  ( 2003–04) .   On Sept ember  16,  2004,  an 

admi ni st r at i ve l aw j udge i ssued an or der  decl ar i ng Li ska' s c l ai m 

as t o Soci et y bar r ed by t he st at ut e of  l i mi t at i ons and di r ect ed 
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t he Fund t o pay $3, 322. 43 f or  var i ous expenses i ncur r ed by 

Li ska.  

¶8 On Jul y 27,  2006,  t he Fund began f or war di ng Li ska' s 

t r eat ment  expense i nvoi ces t o Soci et y f or  payment .   Soci et y 

f i l ed an appl i cat i on f or  hear i ng.   An admi ni st r at i ve l aw j udge 

f or  t he Depar t ment  hel d a hear i ng on t he mat t er .   On 

December  14,  2007,  t he Depar t ment  i ssued an or der  concl udi ng 

t hat  pur suant  t o Wi s.  St at .  §§ 102. 17( 4)  and 102. 66( 1)  ( 2003–04)  

t he 12- year  st at ut e of  l i mi t at i ons r an on Li ska' s t r aumat i c 

i nj ur y c l ai m on June 12,  2002;  however ,  2005 Wi s.  Act  172,  whi ch 

amended §§ 102. 17( 4)  and 102. 66( 1) ,  suspended t he 12- year  

st at ut e of  l i mi t at i ons f or  a cer t ai n cat egor y of  t r aumat i c 

i nj ur i es shi f t i ng t he bur den of  payment  back t o t he i nsur er .   

Concl udi ng t hat  t he amendment s appl i ed r et r oact i vel y t o Li ska' s  

c l ai m,  but  expr essl y decl i ni ng t o r ul e on t he const i t ut i onal i t y 

of  t he amendment s,  t he Depar t ment  concl uded t hat  " Soci et y 

I nsur ance has l i abi l i t y  f or  [ Li ska' s]  c l ai m and i s or der ed t o 

make payment  of  .  .  .  medi cal  expenses associ at ed wi t h t hi s 

i nj ur y. "  

¶9 Soci et y pet i t i oned t he Labor  and I ndust r y Revi ew 

Commi ssi on ( Commi ssi on)  f or  r evi ew of  t he Depar t ment ' s 

i nt er l ocut or y or der .   On May 13,  2008,  t he Commi ssi on af f i r med 

t he f i ndi ngs and or der  of  t he Depar t ment .   I t  expr essl y decl i ned 

t o deci de t he const i t ut i onal i t y of  t he r et r oact i ve appl i cat i on 

of  Wi s.  St at .  §§ 102. 17( 4)  and 102. 66( 1)  not i ng t hat  " t he 

Commi ssi on .  .  .  has no aut hor i t y t o addr ess t he 

const i t ut i onal i t y of  st at ut es i t  enf or ces. "  
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¶10 Soci et y sought  r evi ew of  t he Commi ssi on' s deci s i on i n 

t he c i r cui t  cour t .   On Sept ember  29,  2008,  t he c i r cui t  cour t  

concl uded t hat  t he l egi s l at ur e i nt ended Wi s.  St at .  §§ 102. 17( 4)  

and 102. 66( 1) ,  as amended ef f ect i ve Apr i l  1,  2006,  t o appl y 

r et r oact i vel y.   The ci r cui t  cour t  f ur t her  concl uded " t hat  t he 

r et r oact i ve appl i cat i on of  [ §§ ] 102. 17( 4)  and 102. 66( 1)  as 

amended ef f ect i ve 4/ 01/ 06 i s  unconst i t ut i onal  as bei ng vi ol at i ve 

of  t he cont r act  c l ause and due pr ocess r i ght s of  Soci et y. "   

Accor di ngl y,  t he c i r cui t  cour t  di r ect ed t he Fund t o r ei mbur se 

Soci et y f or  any t r eat ment  expense Soci et y pai d t o Li ska af t er  

Apr i l  1,  2006,  and decl ar ed " t hat  t he Fund shal l  be r esponsi bl e 

f or  Mr .  Li ska' s .  .  .  medi cal  expenses r egar di ng t he June 25,  

1982,  i nj ur y f r om t hi s poi nt  f or war d. "  

¶11 I n so concl udi ng,  t he c i r cui t  cour t  made sever al  

f i ndi ngs of  f act .   Fi r st ,  i n det er mi ni ng t hat  t he i mpai r ment  of  

Soci et y ' s cont r act ual  obl i gat i on was subst ant i al ,  t he c i r cui t  

cour t  cal cul at ed t he t r eat ment  expenses Li ska had submi t t ed 

s i nce t he 12- year  st at ut e of  l i mi t at i ons r an.   I t  f ound t hat  i n 

2004,  " Li ska submi t t ed over  $14, 000 wor t h of  expenses f or  

payment "  of  whi ch t he Fund was or der ed t o pay appr oxi mat el y 

$3, 300.   The ci r cui t  cour t  f ur t her  f ound t hat  Li ska submi t t ed 

addi t i onal  expenses i n 2007 i n t he amount  of  $2, 189. 80 or  

$8, 159. 09,  dependi ng on whet her  Li ska' s heal t h i nsur er  was t o be 

r ei mbur sed.   The ci r cui t  cour t  concl uded t hat  t hese wer e 

subst ant i al  expenses t o i mpose on Soci et y.   Second,  t he c i r cui t  

cour t  f ound t hat  " t her e i sn' t  any way f or  [ Soci et y]  t o addr ess 
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pr emi ums t o pay f or  cur r ent l y exi st i ng expenses f or  c l ai ms wher e 

t he st at ut e of  l i mi t at i ons has al r eady r un. "  

¶12 The Fund appeal ed.   The cour t  of  appeal s cer t i f i ed t he 

appeal ,  whi ch we accept ed pur suant  t o Wi s.  St at .  § 808. 05( 2) . 6  

We now af f i r m t he deci s i on of  t he c i r cui t  cour t .  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶13 Whet her  t he r et r oact i ve appl i cat i on of  a st at ut e i s 

const i t ut i onal  pr esent s a quest i on of  l aw t hat  we r evi ew de 

novo.   See Bar bar a B.  v.  Dor i an H. ,  2005 WI  6,  ¶8,  277 Wi s.  2d 

378,  690 N. W. 2d 849 ( c i t i ng Nei man v.  Am.  Nat ' l  Pr op.  & Cas.  

Co. ,  2000 WI  83,  ¶8,  236 Wi s.  2d 411,  613 N. W. 2d 160) .   Al t hough 

" ' t hi s cour t  does def er  t o a cer t ai n ext ent '  t o t he 

i nt er pr et at i on and appl i cat i on of  t he st at ut e by t he enf or ci ng 

agency, "  we need not  do so her e because t he enf or ci ng agency 

expr essl y decl i ned t o r ul e on t he const i t ut i onal i t y of  t he 

r et r oact i ve appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  and 

102. 66( 1) ,  as amended.   Chappy v.  LI RC,  136 Wi s.  2d 172,  180,  

401 N. W. 2d 568 ( 1987)  ( quot i ng Pi geon v.  DI LHR,  109 Wi s.  2d 519,  

525,  326 N. W. 2d 752 ( 1982) ) .   I n det er mi ni ng whet her  

§§ 102. 17( 4)  and 102. 66( 1)  ar e unconst i t ut i onal ,  we wi l l  uphol d 

                                                 
6 Wi sconsi n St at .  § 808. 05( 2)  pr ovi des i n r el evant  par t :   

" The supr eme cour t  may t ake j ur i sdi ct i on of  an appeal  or  any 
ot her  pr oceedi ng pendi ng i n t he cour t  of  appeal s  i f :   .  .  .  [ i ] t  
gr ant s di r ect  r evi ew upon cer t i f i cat i on f r om t he cour t  of  
appeal s pr i or  t o t he cour t  of  appeal s hear i ng and deci di ng t he 
mat t er  .  .  .  . "  
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t he c i r cui t  cour t ' s  f i ndi ngs of  hi st or i cal  f act  unl ess t hey ar e 

c l ear l y er r oneous.   See i d.  at  184.  

B.   The Fund and 2005 Wi s.  Act  172 

¶14 To det er mi ne whet her  Soci et y ' s const i t ut i onal  r i ght s 

have been vi ol at ed by t he r et r oact i ve appl i cat i on of  Wi s.  St at .  

§§ 102. 17( 4)  and 102. 66( 1) ,  some backgr ound on t he Fund,  

i ncl udi ng t he changes i mpl ement ed by 2005 Wi s.  Act  172,  i s 

necessar y.    

¶15 The Fund,  est abl i shed under  Wi s.  St at .  § 102. 65,  

cr eat es a sour ce of  suppl ement al  wor ker ' s compensat i on benef i t s  

f or  cer t ai n cases i n addi t i on t o t he benef i t s t he Wor ker ' s 

Compensat i on Act  ( t he Act )  r equi r es an i nsur er  " t o pay t o an 

empl oyee who i s i nj ur ed or  who di es i n t he cour se of  hi s  

empl oyment . "   Teschendor f  v.  St at e Far m I ns.  Co. ,  2006 WI  89,  

¶34,  293 Wi s.  2d 123,  717 N. W. 2d 258.   Addi t i onal  monet ar y 

bur dens ar e i mposed on empl oyer s or  i nsur er s i n cer t ai n 

c i r cumst ances " t o pay dependent  chi l dr en of  deceased empl oyees 

and i nj ur ed empl oyees who woul d ot her wi se be under compensat ed. "   

I d. ,  ¶36.  

¶16 We have concl uded t hat  t he admi ni st r at i on of  t he Fund 

i s consi st ent  wi t h t he over al l  pur pose of  t he Act .   I d. ,  ¶37.  

The f undament al  pur pose of  t he [ Act ]  i s  t o compensat e 
i nj ur ed empl oyees.   The [ Act ]  ensur es empl oyees 
smal l er  but  mor e cer t ai n r ecover i es t han mi ght  be 
avai l abl e i n t or t  act i ons,  whi l e empl oyer s ar e f r eed 
f r om t he r i sk of  l ar ge and unpr edi ct abl e damage 
awar ds.   Accor di ngl y,  t he [ Act ]  bal ances t he i nt er est s 
of  empl oyer s and empl oyees by ensur i ng a r ecover y 
suf f i c i ent  t o meet  an empl oyee' s economi c damages 
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whi l e keepi ng t he expense of  f undi ng wor ker ' s 
compensat i on manageabl e f or  empl oyer s.  

I d.  ( i nt er nal  quot at i ons and ci t at i ons omi t t ed) .  

¶17 " The Fund i s f i nanced by payment s f r om empl oyer s or  

wor ker ' s compensat i on car r i er s. "   I d. ,  ¶35;  see Wi s.  St at .  

§ 102. 65 ( " [ M] oneys payabl e t o t he st at e t r easur y under  ss.  

102. 35( 1) ,  102. 47,  102. 49,  102. 59,  and 102. 60,  t oget her  wi t h al l  

accr ued i nt er est  on t hose moneys,  .  .  .  shal l  const i t ut e [ t he 

Fund] . " ) .   Empl oyer s and i nsur er s ar e r equi r ed t o make payment s 

upon t he occur r ence of  cer t ai n speci f i ed event s.   Payment s must  

be made i nt o t he Fund as f ol l ows:   ( 1)  a sur char ge must  be pai d 

" of  not  l ess t han $10 nor  mor e t han $100"  f or  f ai l i ng t o keep 

r ecor ds or  make r epor t s i n accor dance wi t h t he Act  or  f or  

f al s i f y i ng such r ecor ds or  r epor t s,  Wi s.  St at .  § 102. 35( 1) ;  ( 2)  

" [ i ] n each case of  i nj ur y r esul t i ng i n deat h"  $20, 000 must  be 

pai d,  Wi s.  St at .  § 102. 49( 5) ( a) ;  ( 3)  " i n each case of  i nj ur y 

r esul t i ng i n deat h l eavi ng no per son dependent  f or  suppor t , "  t he 

amount  of  t he ent i r e deat h benef i t  must  be pai d,  § 102. 49( 5) ( b) ;  

( 4)  " i n each case of  i nj ur y r esul t i ng i n deat h,  l eavi ng one or  

mor e per sons par t i al l y  dependent  f or  suppor t , "  t he amount  of  t he 

deat h benef i t  t o a whol l y dependent  sur vi vor  l ess t he deat h 

benef i t  t o a par t i al l y  dependent  sur vi vor  must  be pai d,  

§ 102. 49( 5) ( c) ;  ( 5)  " [ i ] n t he case of  t he l oss or  of  t he t ot al  

i mpai r ment  of  a hand,  ar m,  f oot ,  l eg,  or  eye, "  $20, 000 must  be 

pai d,  Wi s.  St at .  § 102. 59( 2) ;  and ( 6)  i n t he case of  an i nj ur y  

sust ai ned by a mi nor  i l l egal l y empl oyed,  amount s equal  t o or  

doubl e t he amount  r ecover abl e by t he i nj ur ed empl oyee,  but  not  
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exceedi ng $7, 500 or  $15, 000 dependi ng on t he vi ol at i on,  must  be 

pai d,  see Wi s.  St at .  § 102. 60( 1m) ( a) –( d) .  

¶18 The Fund di st r i but es an addi t i onal  deat h benef i t  t o 

t he mi nor  chi l dr en of  an empl oyee who di es as t he r esul t  of  an 

i nj ur y,  see Wi s.  St at .  § 102. 49( 1) ,  and makes payment s f or  

suppl ement al  benef i t s or  t r eat ment  expenses t o c l ai mant s wi t h 

cer t ai n mer i t or i ous c l ai ms t hat  ar e bar r ed sol el y by t he 12- year  

st at ut e of  l i mi t at i ons,  see Wi s.  St at .  § 102. 66( 1) .   2005 Wi s.  

Act  172 made changes t o t he c l ass of  mer i t or i ous c l ai ms bar r ed 

by t he st at ut e of  l i mi t at i ons t hat  ar e el i gi bl e f or  payment  

di st r i but ed f r om t he Fund.  

¶19 An empl oyee i s bar r ed f r om pr oceedi ng agai nst  an 

empl oyer  or  i nsur er  i f  an appl i cat i on f or  a hear i ng i s not  f i l ed 

wi t hi n 12 year s f r om t he dat e of  i nj ur y,  deat h or  t he l ast  

payment  of  compensat i on was pai d or  woul d have been pai d i f  no 

advancement  was made,  whi chever  dat e i s l at est .   See Wi s.  St at .  

§ 102. 17( 4)  ( 2003–04) ;  § 102. 17( 4)  ( 2005–06) .   2005 Wi s.  Act  172 

di d not  af f ect  t hi s pr ovi s i on.  

¶20 2005 Wi s.  Act  172 amended bot h Wi s.  St at .  §§ 102. 17( 4)  

and 102. 66( 1) .   2005 Wi s.  Act  172,  §§ 15,  62.   Pr i or  t o t he 

passage of  2005 Wi s.  Act  172,  § 102. 17( 4)  ( 2003–04)  pr ovi ded 

t hat  " [ i ] n t he case of  .  .  .  a t r aumat i c i nj ur y r esul t i ng i n t he 

l oss or  t ot al  i mpai r ment  .  .  .  of  a f oot  or  any par t  of  t he r est  

of  t he l eg pr oxi mal  t o t he f oot ,  .  .  .  t her e shal l  be no st at ut e 

of  l i mi t at i ons,  except  t hat  benef i t s or  t r eat ment  expense 

becomi ng due af t er "  t he 12- year  st at ut e of  l i mi t at i ons has r un 

" shal l  be pai d f r om t he [ Fund] . "   Addi t i onal l y,  § 102. 66( 1)  
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( 2003–04)  pr ovi ded t hat  " [ i ] n t he event  t hat  t her e i s an 

ot her wi se mer i t or i ous c l ai m f or  .  .  .  a t r aumat i c i nj ur y  

r esul t i ng i n t he l oss or  t ot al  i mpai r ment  .  .  .  of  a f oot  or  any 

par t  of  t he r est  of  t he l eg pr ox i mal  t o t he f oot ,  .  .  .  and t he 

cl ai m i s bar r ed sol el y by t he st at ut e of  l i mi t at i ons under  s.  

102. 17( 4) ,  t he depar t ment  may .  .  .  di r ect  payment  f r om t he 

[ Fund] . "  

¶21 Wi sconsi n St at .  § 102. 17( 4) ,  as amended,  pr ovi des t hat  

" benef i t s or  t r eat ment  expense f or  a t r aumat i c i nj ur y becomi ng 

due af t er "  t he 12- year  st at ut e of  l i mi t at i ons has r un " shal l  be 

pai d by t he empl oyer  or  i nsur er . "   Wi sconsi n St at .  § 102. 66( 1) ,  

as amended,  r emoves t r aumat i c  i nj ur i es f r om t he cl ass of  

" ot her wi se mer i t or i ous c l ai m[ s] "  " bar r ed sol el y by t he st at ut e 

of  l i mi t at i ons under  s.  102. 17( 4) "  t hat  ar e ent i t l ed 

suppl ement al  benef i t s f r om t he Fund.   The amendment s,  enact ed 

under  2005 Wi s.  Act  172,  t ook ef f ect  Apr i l  1,  2006.   See 2005 

Wi s.  Act  172 ( " Dat e of  publ i cat i on:   Mar ch 31,  2006" ) ;  Wi s.  

St at .  § 991. 11 ( Unl ess an ef f ect i ve dat e i s expr essl y 

pr escr i bed,  " [ e] ver y act  .  .  .  shal l  t ake ef f ect  on t he day 

af t er  i t s  dat e of  publ i cat i on. " ) .  

¶22 Accor di ngl y,  Wi s.  St at .  §§ 102. 17( 4)  and 102. 66( 1) ,  as 

amended ef f ect i ve Apr i l  1,  2006,  el i mi nat ed t he 12- year  st at ut e 

of  l i mi t at i ons f or  t r aumat i c i nj ur i es and shi f t ed t he bur den of  

payment  of  benef i t s or  t r eat ment  expense becomi ng due af t er  12 

year s f r om t he dat e of  t he i nj ur y,  deat h or  l ast  payment  of  

compensat i on,  f r om t he Fund t o t he empl oyer  or  i nsur er .   See 

Wi s.  Legi s l at i ve Counci l  Act  Memo f or  2005 Wi s.  Act  172,  at  ¶8 



No.  2008AP3135 

 

14 
 

( June 9,  2006) ,  avai l abl e at  

ht t p: / / www. l egi s. st at e. wi . us/ 2005/ dat a/ l c_act / act 172- sb474. pdf .  

C.   Const i t ut i onal i t y of  Ret r oact i ve Legi s l at i on  
as Appl i ed t o Soci et y 

¶23 For  pur poses of  t hi s appeal ,  t he par t i es concede t hat  

Wi s.  St at .  §§ 102. 17( 4)  and 102. 66( 1) ,  as amended ef f ect i ve 

Apr i l  1,  2006,  appl y r et r oact i vel y t o Li ska' s c l ai m.  

¶24 I t  i s  undi sput ed t hat  under  Wi s.  St at .  § 102. 17( 4)  

( 2003–04)  t he st at ut e of  l i mi t at i ons r an on June 12,  2002,  12 

year s af t er  Soci et y made i t s l ast  payment  of  compensat i on f or  

t empor ar y t ot al  di sabi l i t y  benef i t s t o Li ska on June 12,  1990. 7  

I t  i s  f ur t her  undi sput ed t hat  pr i or  t o 2005 Wi s.  Act  172,  

Li ska' s benef i t s or  t r eat ment  expense comi ng due af t er  June 12,  

2002,  wer e payabl e f r om t he Fund,  see § 102. 17( 4)  ( 2003–04)  and 

Wi s.  St at .  § 102. 66( 1)  ( 2003–04) .   However ,  pur suant  t o t he 

r et r oact i ve appl i cat i on of  §§ 102. 17( 4)  and 102. 66( 1) ,  as 

                                                 
7 The st at ut e of  l i mi t at i ons r uns " 12 year s f r om t he dat e of  

t he i nj ur y or  deat h or  f r om t he dat e t hat  compensat i on .  .  .  was 
l ast  pai d,  or  woul d have been l ast  payabl e i f  no advancement  
wer e made,  whi chever  dat e i s l at est . "   Wi s.  St at .  § 102. 17( 4)  
( emphasi s added) .   June 25,  1982,  was t he dat e of  Li ska' s 
i nj ur y.   June 12,  1990,  was t he dat e Soci et y made i t s l ast  
payment  of  compensat i on f or  t empor ar y t ot al  di sabi l i t y  benef i t s  
t o Li ska.   I n addi t i on t o payi ng t empor ar y t ot al  di sabi l i t y  
benef i t s,  Soci et y al so admi t t ed l i abi l i t y  f or  337. 5 weeks,  or  
6. 49 year s,  of  per manent  par t i al  di sabi l i t y  benef i t s,  whi ch wer e 
pai d i n an advance l ump sum on Febr uar y 18,  1983.   I f  no 
advancement  had been made,  Soci et y woul d have made i t s l ast  
payment  t o Li ska i n August  1989.   June 12,  1990,  bei ng t he 
l at est  of  t he t hr ee dat es,  i s  used t o cal cul at e when t he st at ut e 
of  l i mi t at i ons r an on Li ska' s c l ai m.   See § 102. 17( 4) .   As such,  
t he st at ut e of  l i mi t at i ons r an on June 12,  2002,  12 year s f r om 
June 12,  1990,  t he dat e t hat  compensat i on was l ast  pai d.  
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amended,  Li ska' s benef i t s or  t r eat ment  expense comi ng due af t er  

June 12,  2002,  must  be pai d by Soci et y.  

¶25 Accor di ngl y,  Soci et y and t he Fund di sput e onl y whet her  

t he r et r oact i ve appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  and 

102. 66( 1) ,  as appl i ed t o Soci et y,  i s  unconst i t ut i onal .   Soci et y 

ar gues t hat  t he r et r oact i ve appl i cat i on of  §§ 102. 17( 4)  and 

102. 66( 1) ,  depr i ves i t  of  a subst ant i ve pr oper t y r i ght  wi t hout  

due pr ocess of  l aw and subst ant i al l y  i mpai r s i t s cont r act ual  

obl i gat i on.   We agr ee wi t h Soci et y and concl ude t hat  t he 

r et r oact i ve appl i cat i on of  §§ 102. 17( 4)  and 102. 66( 1) ,  as 

amended ef f ect i ve Apr i l  1,  2006,  unconst i t ut i onal l y depr i ves 

Soci et y of  pr oper t y wi t hout  due pr ocess of  l aw and vi ol at es t he 

cont r act  c l auses of  t he st at e and f eder al  const i t ut i ons.  

¶26 The l egi s l at ur e can pass a st at ut e t hat  has 

r et r oact i ve ef f ect  so l ong as i t  does not  v i ol at e t he f eder al  or  

st at e const i t ut i on.   As wi t h al l  l egi s l at i on,  " [ r ] et r oact i ve 

l egi s l at i on i s pr esumed const i t ut i onal . "   Bar bar a B. ,  277 

Wi s.  2d 378,  ¶17.   " Thi s pr esumpt i on i s based on our  r espect  f or  

a co- equal  br anch of  gover nment  and i s meant  t o pr omot e due 

def er ence t o l egi s l at i ve act s. "   Dane Cnt y.  Dep' t  of  Human 

Ser vs.  v.  P. P. ,  2005 WI  32,  ¶16,  279 Wi s.  2d 169,  694 N. W. 2d 

344.   Because a f aci al  const i t ut i onal  chal l enge at t acks t he l aw 

i t sel f  as dr af t ed by t he l egi s l at ur e,  c l ai mi ng t he l aw i s voi d 

f r om i t s begi nni ng t o t he end and t hat  i t  cannot  be 

const i t ut i onal l y enf or ced under  any ci r cumst ances,  t he 

pr esumpt i on of  const i t ut i onal i t y i s pr oper .   St at e v.  Wood,  2010 

WI  17,  ¶13,  323 Wi s.  2d 321,  780 N. W. 2d 63.  
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¶27 Soci et y,  however ,  mount s an as- appl i ed chal l enge, 8 

c l ai mi ng t hat  Wi s.  St at .  §§ 102. 17( 4)  and 102. 66( 1)  ar e 

unconst i t ut i onal  as appl i ed t o Soci et y.   I n an as- appl i ed 

chal l enge,  our  t ask i s t o det er mi ne whet her  t he st at ut e has been 

enf or ced i n an unconst i t ut i onal  manner .   Whi l e we pr esume a 

st at ut e i s const i t ut i onal ,  we do not  pr esume t hat  t he St at e 

appl i es st at ut es i n a const i t ut i onal  manner .   Because t he 

l egi s l at ur e pl ays no par t  i n enf or ci ng our  st at ut es,  " def er ence 

t o l egi s l at i ve act s"  i s not  achi eved by pr esumi ng t hat  t he 

st at ut e has been const i t ut i onal l y appl i ed.   Dane Cnt y. ,  279 

Wi s.  2d 169,  ¶16.   As such,  nei t her  t he chal l enger  nor  t he 

enf or cer  of  t he st at ut e f ace a pr esumpt i on i n an as- appl i ed 

chal l enge. 9  The chal l enger ,  however ,  has t he bur den of  pr oof ,  a 

                                                 
8 That  Soci et y advanced an as- appl i ed chal l enge her e i s 

evi dent  f r om Soci et y ' s br i ef s and or al  ar gument .   Mor eover ,  even 
i f  Soci et y had advanced bot h a f aci al  chal l enge and an as-
appl i ed chal l enge,  as t he di ssent  asser t s,  di ssent ,  ¶6 n. 3,  a 
" f aci al  chal l enge shoul d gener al l y not  be ent er t ai ned when an 
' as- appl i ed'  chal l enge coul d r esol ve t he case. "   Col or ado 
Republ i can Fed.  Campai gn Comm' n.  v.  Fed.  El ect i on Comm' n,  518 
U. S.  604,  624 ( 1996)  ( c i t i ng Renne v.  Gear y,  501 U. S.  312,  323–
24 ( 1991) ) .  

9 The di ssent  i mpr oper l y pr esumes t he st at ut es i n t hi s case 
wer e const i t ut i onal l y appl i ed.   I t  st at es:   " Soci et y has f al l en 
f ar  shor t  of  meet i ng i t s bur den of  over comi ng t he pr esumpt i on of  
const i t ut i onal i t y,  much l ess pr ovi ng i t  unconst i t ut i onal  beyond 
a r easonabl e doubt . "   Di ssent ,  ¶10.   As we j ust  expl ai ned,  
because Soci et y i s not  mount i ng a f aci al  chal l enge t o Wi s.  St at .  
§§ 102. 17( 4)  and 102. 66( 1) ,  i t  need not  over come t he pr esumpt i on 
of  const i t ut i onal i t y.   I nst ead,  Soci et y has t he bur den of  
pr ovi ng,  beyond a r easonabl e doubt ,  t hat  t he st at ut es wer e 
appl i ed t o i t  i n an unconst i t ut i onal  manner .  
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concept  di st i nct  f r om t he pr esumpt i on of  const i t ut i onal i t y.   

Soci et y,  as t he chal l enger ,  has t he bur den of  pr ovi ng t he 

st at ut e,  as appl i ed t o i t ,  i s  unconst i t ut i onal  beyond a 

r easonabl e doubt .   See St at e v.  Smi t h,  2010 WI  16,  ¶18,  323 

Wi s.  2d 377,  780 N. W. 2d 90.  

                                                                                                                                                             
The di ssent  f ur t her  conf uses t he di st i nct i on bet ween f aci al  

and as- appl i ed chal l enges i n f aul t i ng Soci et y f or  i t s  f ai l ur e t o 
put  f or t h evi dence est i mat i ng " how many cl ai ms Soci et y woul d 
f ace f r om cl ai mant s who woul d be i n t he same posi t i on as t he 
c l ai mant  her e"  and " t he magni t ude of  f ut ur e l i abi l i t y  i mposed on 
Soci et y. "   Di ssent ,  ¶9.   Because t hese f act s ar e absent ,  t he 
di ssent  asser t s t hat  Soci et y has f ai l ed t o meet s i t s bur den of  
pr ovi ng t he st at ut es unconst i t ut i onal  beyond a r easonabl e doubt ,  
and t her ef or e,  a r emand f or  an evi dent i ar y hear i ng i s necessar y.   
I d. ,  ¶10.  

Because Soci et y makes an as- appl i ed chal l enge,  not  a f aci al  
chal l enge,  " we assess t he mer i t s of  t he chal l enge by consi der i ng 
t he f act s of  t he par t i cul ar  case i n f r ont  of  us,  ' not  
hypot het i cal  f act s i n ot her  s i t uat i ons' "  and det er mi ne whet her  
" t he chal l enger  [ ]  show[ ed]  t hat  hi s or  her  const i t ut i onal  
r i ght s wer e act ual l y v i ol at ed. "   St at e v.  Wood,  2010 WI  17,  ¶13 
323 Wi s.  2d 321,  780 N. W. 2d 63 ( quot i ng St at e v.  Hamdan,  2003 WI  
113,  ¶43,  264 Wi s.  2d 433,  665 N. W. 2d 785) .   As such,  evi dence 
est i mat i ng t he r et r oact i ve st at ut es'  i mpact  on ot her  c l ai ms l i ke 
Li ska' s t hat  Soci et y may f ace and t he pot ent i al  l i abi l i t y  
r esul t i ng f r om any such cl ai ms ar e f act s out si de " t he par t i cul ar  
case i n f r ont  of  us, "  i d. ,  and t her ef or e,  ar e not  r el evant .   The 
evi dence pr esent ed by Soci et y r egar di ng t he f act s of  t hi s 
par t i cul ar  case i s suf f i c i ent  t o demonst r at e t hat  Wi s.  St at .  
§§ 102. 17( 4)  and 102. 66( 1)  as appl i ed t o Soci et y ar e 
unconst i t ut i onal  beyond a r easonabl e doubt .  
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1.   Due pr ocess 

¶28 The due pr ocess cl auses of  Ar t i c l e I ,  Sect i on 1 of  t he 

Wi sconsi n Const i t ut i on10 and t he Four t eent h Amendment  t o t he 

Uni t ed St at es Const i t ut i on11 pr ot ect  i ndi v i dual s f r om bei ng 

depr i ved of  pr oper t y wi t hout  due pr ocess of  l aw.   Bar bar a B. ,  

277 Wi s.  2d 378,  ¶18.   We have adopt ed a t wo- par t  t est  t o 

det er mi ne whet her  r et r oact i ve st at ut es compor t  wi t h due pr ocess.   

See i d. ,  ¶¶19–20.    

¶29 We f i r st  det er mi ne whet her  appl i cat i on of  t he st at ut es 

i n quest i on t o t he par t y chal l engi ng t he st at ut e act ual l y has a 

r et r oact i ve ef f ect .   I d. ,  ¶20.   Thi s i nqui r y t ur ns on whet her  

t he chal l engi ng par t y has a " vest ed"  r i ght .   I d.   " ' The concept  

of  vest ed r i ght s i s concl usor y——a r i ght  i s  vest ed when i t  has 

been so f ar  per f ect ed t hat  i t  cannot  be t aken away by st at ut e. ' "   

I d.  ( quot i ng Nei man,  236 Wi s.  2d 411,  ¶14)  ( f ur t her  i nt er nal  

quot at i ons and ci t at i on omi t t ed) .    

                                                 
10 Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:   " Al l  peopl e ar e bor n equal l y f r ee and i ndependent ,  
and have cer t ai n i nher ent  r i ght s ;  among t hese ar e l i f e,  l i ber t y 
and t he pur sui t  of  happi ness;  t o secur e t hese r i ght s,  
gover nment s ar e i nst i t ut ed,  der i v i ng t hei r  j ust  power s f r om t he 
consent  of  t he gover ned. "  

11 The Four t eent h Amendment  t o t he Uni t ed St at es 
Const i t ut i on pr ovi des i n r el evant  par t :   " No St at e shal l  .  .  .  
depr i ve any per son of  l i f e,  l i ber t y,  or  pr oper t y,  wi t hout  due 
pr ocess of  l aw .  .  .  . "   U. S.  Const .  amend.  XI V,  § 1.  

We have concl uded t hat  t he due pr ocess cl ause i n our  st at e 
const i t ut i on i s t he " subst ant i al  equi val ent "  t o i t s count er par t  
i n t he f eder al  const i t ut i on.   Nei man v.  Am.  Nat ' l  Pr op.  & Cas.  
Co. ,  2000 WI  83,  ¶8,  236 Wi s.  2d 411,  613 N. W. 2d 160.  
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¶30 However ,  mer el y " i dent i f y i ng a subst ant i ve,  or  vest ed,  

pr oper t y r i ght  i s  not  di sposi t i ve f or  due pr ocess pur poses. "   

Nei man,  236 Wi s.  2d 411,  ¶14.   Af t er  a vest ed pr oper t y r i ght  has 

been i dent i f i ed,  we empl oy t he bal anci ng t est  set  f or t h i n 

Mar t i n v.  Ri char ds,  192 Wi s.  2d 156,  531 N. W. 2d 70 ( 1995) ,  whi ch 

" exami nes whet her  t he r et r oact i ve st at ut e has a r at i onal  basi s. "   

Bar bar a B. ,  277 Wi s.  2d 378,  ¶19;  Nei man,  236 Wi s.  2d 411,  ¶¶14–

15.   " Whet her  t her e exi st s a r at i onal  basi s i nvol ves wei ghi ng 

t he publ i c i nt er est  ser ved by r et r oact i vel y appl y i ng t he st at ut e 

agai nst  t he pr i vat e i nt er est  t hat  r et r oact i ve appl i cat i on of  t he 

st at ut e woul d af f ect . "   Mat t hi es v.  Posi t i ve Saf et y Mf g.  Co. ,  

2001 WI  82,  ¶27,  244 Wi s.  2d 720,  628 N. W. 2d 842 ( c i t i ng Mar t i n,  

192 Wi s.  2d at  201) .   The r et r oact i ve l egi s l at i on must  have a 

" ' r at i onal  l egi s l at i ve pur pose. ' " 12  Chappy,  136 Wi s.  2d at  192 

                                                 
12 We not e t hat  Nei man,  and ot her  cases f ol l owi ng Nei man,  

r equi r e a showi ng of  a " subst ant i al "  or  " ' s i gni f i cant  and 
l egi t i mat e' "  publ i c pur pose f or  r et r oact i ve l egi s l at i on t o 
sur vi ve a due pr ocess chal l enge.   I d. ,  ¶23 ( quot i ng Chappy v.  
LI RC,  136 Wi s.  2d 172,  187,  401 N. W. 2d 568 ( 1987) ) .   Such a 
r equi r ement  i s absent  f r om our  di scussi on because i t  i s  
i nconsi st ent  wi t h t he r at i onal  basi s t est  t hat  appl i es t o a due 
pr ocess chal l enge t o r et r oact i ve l egi s l at i on.  

I n a cont r act  c l ause chal l enge,  " [ t ] he degr ee of  
[ cont r act ual ]  i mpai r ment  det er mi nes t he l evel  of  scr ut i ny t o 
whi ch t he l egi s l at i on i n quest i on wi l l  be subj ect ed. "   St at e ex 
r el .  Cannon v.  Mor an,  111 Wi s.  2d 544,  558,  331 N. W. 2d 369 
( 1983) .   " [ T] he r equi r ement  t hat  t her e exi st  a s i gni f i cant  and 
l egi t i mat e publ i c i nt er est  ar i ses onl y wher e t her e exi st s a 
subst ant i al  i mpai r ment  [ of  a cont r act ual  obl i gat i on] .   I f  t he 
i mpai r ment  i s l ess t han subst ant i al ,  a di mi ni shed degr ee of  
scr ut i ny i s r equi r ed. "   Chappy,  136 Wi s.  2d at  188.  
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( quot i ng Pensi on Benef i t  Guar .  Cor p.  v.  R. A.  Gr ay & Co. ,  467 

U. S.  717,  730 ( 1984) ) .   To sur vi ve a due pr ocess chal l enge,  t he 

" publ i c pur pose .  .  .  [ must ]  out wei gh[ ]  t he pr i vat e i nt er est s 

.  .  .  over t ur n[ ed] "  by t he chal l enged l egi s l at i on.   Nei man,  236 

Wi s.  2d 411,  ¶23 ( c i t i ng Mar t i n,  192 Wi s.  2d 156) ;  Mat t hi es,  244 

Wi s.  2d 720,  ¶48 ( " concl ud[ i ng]  t hat  any publ i c i nt er est  ser ved 

                                                                                                                                                             
I n cont r ast ,  we r evi ew a due pr ocess chal l enge t o 

r et r oact i ve l egi s l at i on under  a r at i onal  basi s r evi ew.   Nei man,  
236 Wi s.  2d 411,  ¶9.   As such,  " when a r et r oact i ve st at ut e i s 
chal l enged,  t he due pr ocess t est  [ r equi r es a]  showi ng ' t hat  t he 
r et r oact i ve appl i cat i on of  t he l egi s l at i on i s i t sel f  j ust i f i ed 
by a r at i onal  l egi s l at i ve pur pose. ' "   Chappy,  136 Wi s.  2d at  192 
( quot i ng Pensi on Benef i t  Guar .  Cor p.  v.  R. A.  Gr ay & Co. ,  467 
U. S.  717,  730 ( 1984) ) .  

I n Nei man,  we wer e conf r ont ed wi t h whet her  r et r oact i ve 
l egi s l at i on v i ol at ed due pr ocess.   Nei man,  236 Wi s.  2d 411,  ¶1.   
I n t hat  case we r el i ed on Chappy' s di scussi on of  a publ i c 
pur pose t hat  j ust i f i es a subst ant i al  i mpai r ment  of  cont r act  i n 
our  di scussi on of  t he due pr ocess bal anci ng t est .   We expl ai ned:  

The bal anci ng t est  empl oyed i n Chappy i ncl uded an 
exami nat i on of  t he publ i c pur pose behi nd t he st at ut e.   
We st at ed t hat  t he publ i c pur pose must  be " s i gni f i cant  
and l egi t i mat e"  and " di r ect ed t owar ds r emedyi ng a 
br oad and gener al  soci al  or  economi c pr obl em. "   As i n 
t he Chappy anal ysi s,  t he publ i c pur pose suppor t i ng 
r et r oact i v i t y under  a due pr ocess anal ysi s must  al so 
be subst ant i al ,  val i d and i nt ended t o r emedy a gener al  
economi c or  soci al  i ssue.  

I d.  at  ¶23 ( quot i ng Chappy,  136 Wi s.  2d at  187–88)  ( i nt er nal  
c i t at i ons omi t t ed) .  

We concl ude t hat  r equi r i ng a showi ng of  a " s i gni f i cant  and 
l egi t i mat e publ i c pur pose"  i n t he cour se of  a due pr ocess 
chal l enge i mpr oper l y subj ect s t he r et r oact i ve l egi s l at i on t o a 
hei ght ened l evel  of  scr ut i ny.   Ret r oact i ve l egi s l at i on must  be 
" j ust i f i ed by a r at i onal  l egi s l at i ve pur pose. "   Pensi on Benef i t ,  
467 U. S.  at  730.  
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.  .  .  i s  subst ant i al l y  out wei ghed by t he i mpai r ment  of  Mat t hi es '  

r i ght  t o r ecover " ) ;  Mar t i n,  192 Wi s.  2d at  211 ( " concl ud[ i ng]  

t hat  t he pr i vat e i nt er est  out wei ghs t he mi ni mal  publ i c i nt er est  

ser ved by t he r et r oact i ve appl i cat i on of  t he cap. " ) .  

¶31 I n Nei man,  we wer e asked t o det er mi ne whet her  t he 

r et r oact i ve appl i cat i on of  a st at ut or y i ncr ease i n r ecover y f or  

t he l oss of  soci et y and compani onshi p f or  wr ongf ul  deat h of  a 

mi nor  v i ol at ed due pr ocess.   Nei man,  236 Wi s.  2d 411,  ¶1.   At  

t he t i me of  t he acci dent  t hat  caused Nei man' s chi l d t o be 

st i l l bor n,  a st at ut e l i mi t ed damages f or  t he l oss of  soci et y and 

compani onshi p of  a mi nor  chi l d i n a wr ongf ul  deat h act i on t o 

$150, 000.   I d. ,  ¶1 & n. 1.   Subsequent l y,  t he l egi s l at ur e 

i ncr eased t he damages l i mi t  by s t at ut e t o $500, 000.   I d. ,  ¶1 & 

n. 2.   Because Wi sconsi n l aw pr ovi des t hat  t he amount  of  

r ecover y,  when set  by st at ut e,  " i s f i xed on t he dat e of  i nj ur y, "  

i d. ,  ¶13 ( c i t i ng Mar t i n,  192 Wi s.  2d at  206–07) ,  we concl uded 

t hat  t he i nsur er ,  Amer i can Nat i onal  Pr oper t y and Casual t y 

Company ( Amer i can Nat i onal ) ,  had " a r i ght  t o a f i xed exposur e t o 

l i abi l i t y  t hat  accr ued on t he dat e of  t he i nj ur y whi ch woul d be 

adver sel y af f ect ed by r et r oact i ve appl i cat i on"  of  t he change i n 

st at ut or y damage l i mi t s.   Mat t hi es,  244 Wi s.  2d 720,  ¶20 

( di scussi ng Nei man) .   Accor di ngl y,  t he r et r oact i ve i ncr ease i n 

damages avai l abl e " af f ect [ ed]  a subst ant i ve r i ght , "  i n r egar d t o 

t he amount  of  t he payment ,  whi ch vest ed on t he dat e of  t he 

i nj ur y.   Nei man,  236 Wi s.  2d 411,  ¶13.  

¶32 I n appl y i ng t he bal anci ng t est ,  we concl uded t hat  t he 

r et r oact i ve l egi s l at i on " unf ai r l y over t ur n[ ed]  set t l ed 
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expect at i ons. "   I d. ,  ¶22.   Speci f i cal l y,  we expl ai ned t hat  

Amer i can Nat i onal  had a pr i vat e i nt er est  i n havi ng " i t s 

l i abi l i t y  f i xed on t he dat e of  i nj ur y, "  and on t he dat e of  

i nj ur y,  t he i nsur er ' s exposur e t o l i abi l i t y  f or  damages was not  

t o exceed $150, 000.   I d. ,  ¶20.   Because Amer i can Nat i onal ' s 

l i abi l i t y  f or  damages i ncr eased t o $500, 000,  t he r et r oact i ve 

l egi s l at i on " unset t l ed"  Amer i can Nat i onal ' s pr i vat e i nt er est  i n 

f i xed l i abi l i t y .   I d.  

¶33 We f ur t her  l ooked t o whet her  t he r et r oact i ve 

l egi s l at i on swept  away Amer i can Nat i onal ' s set t l ed expect at i ons 

" ' suddenl y and wi t hout  i ndi v i dual i zed consi der at i on. ' "   I d. ,  ¶21 

( quot i ng Landgr af  v.  USI  Fi l m Pr ods. ,  511 U. S.  244,  266 ( 1994) ) .   

I nsur er s,  such as Amer i can Nat i onal ,  " r easonabl y  r el y upon t he 

l aw as set  f or t h by t he cour t s and t he l egi s l at ur e. "   I d.   

Accor di ngl y,  t he r et r oact i ve l egi s l at i on " depr i ved [ Amer i can 

Nat i onal ] ,  as wel l  as ot her  def endant s i n t or t  act i ons,  of  a 

meani ngf ul  not i ce of  t he pot ent i al  i ncr ease i n exposur e t o 

c l ai ms or  an oppor t uni t y t o i ncr ease pr emi ums t o pay t he expense 

of  t hi s i ncr eased exposur e. "   I d.  

¶34 We t hen t ur ned t o t he second pr ong of  t he bal anci ng 

t est  t o det er mi ne " whet her  t he publ i c pur pose f or  t hi s  

r et r oact i ve appl i cat i on of  t he st at ut e out wei ghs t he pr i vat e 

i nt er est s i t  over t ur ns. "   I d. ,  ¶23.   We consi der ed al l  of  t he 

publ i c pur poses i dent i f i ed by Nei man,  t he l egi s l at i ve hi st or y 

and t he gener al  cont ext  of  wr ongf ul  deat h c l ai ms and concl uded 

t hat  whi l e " t he publ i c i nt er est s i dent i f i ed woul d ar guabl y 

suppor t  pr ospect i ve appl i cat i on of  an i ncr ease i n damages .  .  . ,  
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t hese r easons pr ovi de[ d]  weak suppor t  f or  r et r oact i ve i ncr eases 

i n damages. "   I d. ,  ¶¶24–30.   Because t he publ i c i nt er est s ser ved 

di d not  out wei gh t he pr i vat e i nt er est s over t ur ned by r et r oact i ve 

appl i cat i on,  we concl uded " t hat  t he r et r oact i ve appl i cat i on of  

t he st at ut e v i ol at e[ d]  due pr ocess. "   I d. ,  ¶31.   

¶35 Mor e r ecent l y,  i n Mat t hi es,  we wer e conf r ont ed wi t h 

whet her  r et r oact i ve l egi s l at i on " amendi ng t he st at ut e on 

cont r i but or y negl i gence,  Wi s.  St at .  § 895. 045,  t o l i mi t  j oi nt  

and sever al  l i abi l i t y  t o a per son f ound 51% or  mor e causal l y 

negl i gent [ , ] "  as appl i ed t o Mat t hi es '  negl i gence cl ai m,  v i ol at ed 

due pr ocess.   Mat t hi es,  244 Wi s.  2d 720,  ¶1.   Mat t hi es '  hand was 

i nj ur ed by a punch pr ess.   At  t he t i me of  Mat t hi es '  i nj ur y,  

" j oi nt  and sever al  l i abi l i t y  was a common- l aw r ul e i n Wi sconsi n 

whi ch per mi t t ed a pl ai nt i f f  t o r ecover  hi s or  her  damages f r om 

any one of  t wo or  mor e per sons whose j oi nt  or  concur r i ng 

negl i gent  act s caused t he pl ai nt i f f ' s  i nj ur y. "   I d.   Af t er  

Mat t hi es '  acci dent ,  but  bef or e he f i l ed hi s negl i gence cl ai m,  

t he l egi s l at ur e amended § 895. 045.    

¶36 I n i dent i f y i ng t he publ i c i nt er est  ser ved by 

r et r oact i ve appl i cat i on of  Wi s.  St at .  § 895. 045,  we f i r st  not ed 

t hat  " t her e [ was]  not hi ng i n t he Legi s l at i ve Ref er ence Bur eau' s 

l egi s l at i ve dr af t i ng f i l e whi ch i ndi cat e[ d]  t hat  t he l egi s l at ur e 

amended Wi s.  St at .  § 895. 045 i n r esponse t o a pr essi ng,  or  

ot her wi se,  economi c or  soci al  i ssue. "   I d. ,  ¶32.   Accor di ngl y,  

we expl ai ned t hat  " t o det er mi ne,  based on t he l egi s l at i ve 

hi st or y avai l abl e,  what  mot i vat ed t he l egi s l at ur e t o modi f y t he 

doct r i ne,  r equi r es specul at i on. "   I d.   As a r esul t ,  we 
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consi der ed Posi t i ve Saf et y ' s cont ent i ons r egar di ng t he publ i c 

i nt er est  ser ved by r et r oact i ve appl i cat i on of  t he st at ut e.   We 

r ej ect ed each of  Posi t i ve Saf et y ' s cont ent i ons,  concl udi ng t hat  

t hey di d not  est abl i sh a publ i c i nt er est  and t hat  t he r ecor d was 

devoi d of  any evi dence i n suppor t  of  i t s  cont ent i ons.   I d. ,  

¶¶33–36.  

¶37 I n cont r ast ,  we concl uded t hat  " r et r oact i ve 

appl i cat i on of  Wi s.  St at .  § 895. 045( 1)  woul d sever el y i mpai r  

Mat t hi es '  r i ght  t o r ecover  al l  of  hi s damages .  .  .  wi t hout  any 

r eal  not i ce. "   I d. ,  ¶46.   At  t he t i me he was i nj ur ed,  Mat t hi es 

was ent i t l ed t o a f ul l  r ecover y of  hi s damages f r om any 

def endant  f ound causal l y negl i gent .   The amended st at ut e had t he 

pot ent i al  t o r educe Mat t hi es '  damages by 50 per cent ,  possi bl y 

mor e.   I d. ,  ¶¶46–47.   I n bal anci ng t he r espect i ve i nt er est s,  we 

concl uded t hat  " t he subst ant i al  i mpai r ment  of  Mat t hi es '  r i ght  t o 

r ecover y s i gni f i cant l y out wei gh[ ed]  t he publ i c  i nt er est ,  i f  any,  

ser ved by r et r oact i ve appl i cat i on of  § 895. 045( 1) . "   I d. ,  ¶47.   

" Accor di ngl y,  r et r oact i ve appl i cat i on of  § 895. 045( 1) ' s 

modi f i cat i on of  j oi nt  and sever al  l i abi l i t y  [ was]  an 

unconst i t ut i onal  v i ol at i on of  due pr ocess. "   I d.  

¶38 Fi nal l y,  our  deci s i ons est abl i sh t he s i gni f i cance of  

an i nsur er ' s i nabi l i t y  t o r ecover  f r om i t s i nsur ed,  t hr ough 

i ncr eased pr emi ums,  l osses r esul t i ng f r om r et r oact i ve 

l egi s l at i on.   See Chappy,  136 Wi s.  2d at  193–94;  St at e ex r el .  

Br i ggs & St r at t on v.  Nol l ,  100 Wi s.  2d 650,  657- 58,  302 N. W. 2d 

487 ( 1981) .   I n Chappy,  we concl uded t hat  t he r et r oact i ve 

appl i cat i on of  Wi s.  St at .  § 102. 43( 7) ( b) ,  whi ch i ncr eased t he 
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wor ker ' s compensat i on benef i t s of  empl oyees suf f er i ng a r enewed 

per i od of  t empor ar y t ot al  di sabi l i t y ,  di d not  v i ol at e due 

pr ocess.   Chappy,  136 Wi s.  2d at  174–75.   I n Chappy,  we 

di st i ngui shed Nol l ,  a case i n whi ch we concl uded t hat  t he 

r et r oact i ve appl i cat i on of  an i ncr ease i n maxi mum wor ker ' s 

compensat i on benef i t s v i ol at ed due pr ocess.   Nol l ,  100 Wi s.  2d 

at  658.   We expl ai ned:   

I n Nol l  we hel d t hat  t he chal l enged st at ut e was 
unconst i t ut i onal  because i t  r et r oact i vel y af f ect ed t he 
empl oyer ' s obl i gat i on whi ch al r eady had been set  by 
l aw.   Our  concl usi on was based upon t he f act  t hat  
t her e was no oppor t uni t y f or  t he i nsur er ,  t hr ough 
i ncr eased pr emi ums,  t o r ecover  f or  st at ut or i l y  i mposed 
i ncr eased di sabi l i t y  payment s gr owi ng out  of  past  
event s.  

Chappy,  136 Wi s.  2d at  194 ( i nt er nal  c i t at i on omi t t ed) .   By 

cont r ast ,  t he chal l enged st at ut e i n Chappy " cr eat e[ d]  new 

obl i gat i ons wi t h r espect  t o past  t r ansact i ons,  onl y upon t he 

occur r ence of  a new,  pr ospect i ve event . "   I d.   Because t he 

t r i gger i ng event  was pr ospect i ve,  not hi ng pr event ed an i nsur er  

f r om seeki ng a r at e i ncr ease based on t he act uar i al  pr obabi l i t y  

t hat  a f ut ur e c l ai m,  based on a past  i nj ur y,  woul d ar i se.   I d.  

¶39 We appl y t hi s backgr ound of  const i t ut i onal  pr i nci pl es 

t o t he chal l enged l egi s l at i on.   We " ' v i ew[ ]  st at ut es of  

l i mi t at i ons as subst ant i ve st at ut es[ ,  whi ch]  cr eat e and dest r oy 

r i ght s. ' "   St at e v.  Hai nes,  2003 WI  39,  ¶12,  261 Wi s.  2d 139,  

661 N. W. 2d 72 ( quot i ng Bet t hauser  v.  Med.  Pr ot ect i ve Co. ,  172 

Wi s.  2d 141,  149,  493 N. W. 2d 40 ( 1992) ) .   " ' [ T] he r i ght  whi ch i s  

subj ect  t o const i t ut i onal  pr ot ect i on i s t hat  whi ch vest s at  t he 
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t i me t he st at ut e r uns,  not  bef or e. ' "   I d. ,  ¶13 ( quot i ng Or t man 

v.  Jensen & Johnson,  I nc. ,  66 Wi s.  2d 508,  522,  225 N. W. 2d 635 

( 1975) ) .   As such,  " ' once a st at ut e of  l i mi t at i ons has r un,  t he 

par t y r el y i ng on t he st at ut e has a vest ed pr oper t y r i ght  i n t he 

st at ut e- of - l i mi t at i ons def ense,  and new l aw whi ch changes t he 

per i od of  l i mi t at i ons cannot  be appl i ed r et r oact i vel y t o 

ext i ngui sh t hat  r i ght . ' "   I d. ,  ¶13 ( quot i ng Bor el l o v.  U. S.  Oi l  

Co. ,  130 Wi s.  2d 397,  416,  388 N. W. 2d 140 ( 1986) ) .   Conver sel y,  

" ' wher e a new ext ended per i od of  l i mi t at i ons [ i s ]  pr ovi ded by 

st at ut e i n t he i nt er i m bet ween t he accr ual  of  t he cause of  

act i on and t he r unni ng of  t he or i gi nal  per i od of  l i mi t at i ons,  

t he new per i od woul d appl y. ' "   I d.  ( quot i ng Bor el l o,  130 Wi s.  2d 

at  416) .   I n t he l at t er  i nst ance,  because t he st at ut e of  

l i mi t at i ons has not  r un,  t he r i ght  t o a st at ut e of  l i mi t at i ons 

def ense has not  yet  vest ed and,  t her ef or e,  i s  not  subj ect  t o t he 

same const i t ut i onal  pr ot ect i on.  

¶40 Wi sconsi n St at .  § 102. 17( 4)  ( 2003–04)  i mposed a 12-

year  st at ut e of  l i mi t at i ons on t r aumat i c i nj ur y c l ai ms.   

§ 102. 17( 4)  ( 2003–04)  ( " The r i ght  of  an empl oyee .  .  .  t o 

pr oceed under  t hi s sect i on shal l  not  ext end beyond 12 year s f r om 

t he dat e of  t he i nj ur y or  deat h or  f r om t he dat e t hat  

compensat i on .  .  .  was l ast  pai d. " ) .   I t  i s  undi sput ed t hat  t he 

12- year  st at ut e of  l i mi t at i ons r an on Li ska' s c l ai m on June 12,  

2002,  pr i or  t o t he passage of  2005 Wi s.  Act  172.   See supr a ¶24 

& not e 7.   Accor di ngl y,  appl y i ng t he r ul e set  f or t h i n Hai nes,  

Soci et y has a subst ant i ve pr oper t y r i ght  i n i t s st at ut e of  
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l i mi t at i ons def ense,  whi ch vest ed on June 12,  2002,  when t he 

st at ut e of  l i mi t at i ons r an.  

¶41 However ,  we r ecogni ze t hat  Wi s.  St at .  § 102. 17( 4) ' s 

st at ut e of  l i mi t at i ons oper at es di f f er ent l y t han t he t ypi cal  

st at ut e of  l i mi t at i ons i n t hat  i t  does not  bar  a c l ai mant  f r om 

i ni t i at i ng a c l ai m f or  r el i ef ,  see Wenke v.  Gehl  Co. ,  2004 WI  

103,  ¶50,  274 Wi s.  2d 220,  682 N. W. 2d 405 ( expl ai ni ng t hat  a 

st at ut e of  l i mi t at i ons est abl i shes a t i mef r ame wi t hi n whi ch a 

c l ai m must  be i ni t i at ed) ;  i nst ead,  i t  l i mi t s t he l i abi l i t y  of  

t he empl oyer  or  i nsur er  such t hat  t hey ar e r equi r ed t o pay an 

empl oyee' s benef i t s or  t r eat ment  expenses f or  a f i xed per i od 

bef or e t he Fund t akes over ,  § 102. 17( 4)  ( 2003–04) .   

¶42 Whet her  Wi s.  St at .  § 102. 17( 4)  ( 2003–04)  oper at es as a 

t r adi t i onal  st at ut e of  l i mi t at i ons does not  al t er  t he f act  t hat  

Soci et y has a subst ant i ve,  vest ed pr oper t y r i ght  because 

Soci et y ' s st at ut e of  l i mi t at i ons def ense t r ansl at es i nt o a 

vest ed r i ght  of  f i xed exposur e t o l i abi l i t y .   Fol l owi ng Nei man,  

we concl ude t hat  Soci et y has a vest ed r i ght  i n l i mi t i ng i t s 

l i abi l i t y  t o pay Li ska' s benef i t s or  t r eat ment  expense once 12 

year s f r om t he dat e of  t he l ast  payment  of  compensat i on had 

passed.   See Nei man,  236 Wi s.  2d 411,  ¶13.   Let  us expl ai n mor e 

f ul l y.  

¶43 Wi sconsi n St at .  § 102. 17( 4)  ( 2003–04)  i mposed 

l i abi l i t y  on Soci et y f or  Li ska' s benef i t s or  t r eat ment  expense,  

and t he st at ut e of  l i mi t at i ons est abl i shed t hat  such l i abi l i t y  

expi r ed 12 year s f r om t he dat e of  i t s  l ast  payment  of  

compensat i on t o Li ska.   On June 12,  2002,  12 year s f r om t he l ast  
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payment  of  compensat i on,  t he s t at ut e of  l i mi t at i ons r an,  and 

Soci et y ' s l i abi l i t y  t o Li ska expi r ed.   See § 102. 17( 4)  ( 2003–

04) .   I t  was on t hat  same dat e t hat  Soci et y ' s r i ght  t o 12 year s 

f i xed l i abi l i t y  vest ed.   Thi s i s so because on June 12,  2002,  

t he r unni ng of  t he st at ut e of  l i mi t at i ons gave Soci et y a 

compl et e def ense t o f ur t her  l i abi l i t y  on Li ska' s c l ai m.   See 

Hai nes,  261 Wi s.  2d 139,  ¶13.   Wi sconsi n St at .  §§ 102. 17( 4)  and 

102. 66( 1) ,  whi ch wer e enact ed af t er  Soci et y ' s r i ght  t o f i xed 

l i abi l i t y  vest ed,  r enewed Soci et y ' s l i abi l i t y  f or  Li ska' s 

benef i t s or  t r eat ment  expense unt i l  Li ska' s deat h.   Accor di ngl y,  

t he r et r oact i ve l egi s l at i on af f ect ed Soci et y ' s subst ant i ve,  

vest ed " r i ght  t o a f i xed exposur e t o l i abi l i t y"  t hat  accr ued on 

t he dat e t he st at ut e of  l i mi t at i ons r an.   See Mat t hi es,  244 

Wi s.  2d 720,  ¶20 ( di scussi ng Nei man) .  

¶44 Because we have concl uded t hat  t he r et r oact i ve 

appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  and 102. 66( 1)  

" ' r et r oact i vel y af f ect s a subst ant i ve r i ght  t hat  accr ued bef or e 

t he passage of  t he l egi s l at i on, ' "  " we pr oceed [ t o]  t he Mar t i n 

bal anci ng t est . "   Bar bar a B. ,  277 Wi s.  2d 378,  ¶20 ( quot i ng 

Mat t hi es,  244 Wi s.  2d 720,  ¶27) .   Fi r st ,  we consi der  t he pr i vat e 

i nt er est s over t ur ned by t hi s r et r oact i ve l egi s l at i on,  i ncl udi ng 

any unf ai r ness i nher ent  i n i t s appl i cat i on.    

¶45 As we expl ai ned above,  Soci et y has a r i ght  t o f i xed 

exposur e t o l i abi l i t y ,  whi ch vest ed on June 12,  2002,  t he dat e 

t he st at ut e of  l i mi t at i ons r an.   At  t he t i me of  Li ska' s i nj ur y,  

Soci et y was r esponsi bl e f or  al l  benef i t s or  t r eat ment  expense 

f or  12 year s f r om t he dat e of  t he l ast  payment  of  compensat i on.   
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See Wi s.  St at .  § 102. 17( 4)  ( 2003–04) .   Soci et y ' s  r i ght  t o f i xed 

l i abi l i t y  i s  unset t l ed by t he r et r oact i ve appl i cat i on of  

§ 102. 17( 4)  and Wi s.  St at .  § 102. 66( 1)  because t he st at ut es 

r enewed Soci et y ' s l i abi l i t y  f or  Li ska' s benef i t s or  t r eat ment  

expense unt i l  Li ska' s deat h.  

¶46 Whi l e Soci et y ' s t ot al  l i abi l i t y  f or  Li ska' s f ut ur e 

benef i t s or  t r eat ment  expense i s unknown,  i t s pot ent i al  

l i abi l i t y  i s  s i gni f i cant .   Thi s can r easonabl y be i nf er r ed f r om 

t he t r eat ment  expense pr evi ousl y i ncur r ed.   Si nce t he st at ut e of  

l i mi t at i ons r an i n 2002,  Li ska submi t t ed expenses f or  payment  of  

whi ch t he Fund was or der ed t o pay appr oxi mat el y $3, 300.   I n 

2007,  Li ska submi t t ed expenses i n t he amount  of  $2, 189. 80,  or  

$8, 159. 09 i f  Li ska' s heal t h i nsur er  was t o be r ei mbur sed.   

Because Li ska' s i nj ur y wi l l  r equi r e ongoi ng medi cal  t r eat ment  

and because Soci et y ' s l i abi l i t y  i s  l i mi t ed onl y by Li ska' s 

deat h,  i t  i s  r easonabl e t o assume t hat  Soci et y wi l l  be 

r esponsi bl e f or  payi ng t housands of  dol l ar s of  t r eat ment  

expenses i n t he f ut ur e.   The above- l i s t ed expenses,  i ncur r ed by 

a s i ngl e i nsur ed over  t he cour se of  a f ew year s,  ar e not  de 

mi ni mi s and have t he pot ent i al  t o be subst ant i al .  

¶47 Soci et y ' s r i ght  t o f i xed l i abi l i t y  was unset t l ed 

" ' suddenl y and wi t hout  i ndi v i dual i zed consi der at i on. ' "   Nei man,  

236 Wi s.  2d 411,  ¶21 ( quot i ng Landgr af ,  511 U. S.  at  266) ) .   

I nsur er s,  such as Soci et y,  " r easonabl y r el y upon t he l aw as set  

f or t h by t he cour t s. "   I d.   Addi t i onal l y,  Soci et y had no not i ce 

of  t he change i n i t s l i abi l i t y  pr i or  t o t he passage of  2005 Wi s.  

Act  172,  whi ch went  i nt o ef f ect  t he day af t er  i t s  dat e of  
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publ i cat i on.   Accor di ngl y,  r et r oact i ve appl i cat i on of  2005 Wi s.  

Act  172 depr i ved Soci et y of  any meani ngf ul  not i ce of  t he 

pot ent i al  i ncr ease i n exposur e t o c l ai ms.  

¶48 The r et r oact i ve appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  

and 102. 66( 1)  not  onl y exposes Soci et y t o l i abi l i t y  f or  Li ska' s 

c l ai m af t er  t he st at ut e of  l i mi t at i ons r an,  but  al so pr event s 

Soci et y f r om any oppor t uni t y t o r ecover ,  t hr ough an i ncr ease i n 

Meyer ' s pr emi ums,  t he expense of  Soci et y ' s i ncr eased exposur e on 

Li ska' s c l ai m.   The ci r cui t  cour t  made a f i ndi ng t hat  Soci et y 

had no way t o r ecoup t he expenses r esul t i ng f r om Li ska' s c l ai m 

t hr ough pr emi ums.   The Fund has not  demonst r at ed t hat  such a 

f i ndi ng i s c l ear l y er r oneous.   Mor eover ,  because Soci et y ' s 

i ncr eased l i abi l i t y  ar i ses out  of  a past  event ——Li ska' s i nj ur y——

and not  a pr ospect i ve event ,  Nol l  suppor t s t he c i r cui t  cour t ' s  

f i ndi ng t hat  Soci et y had no oppor t uni t y t o r ecoup expenses 

t hr ough i ncr eased pr emi ums.   See Chappy,  136 Wi s.  2d at  194 

( di scussi ng Nol l ) .  

¶49 We now t ur n t o t he ot her  s i de of  t he Mar t i n bal anci ng 

t est  and consi der  t he publ i c i nt er est  ser ved by r et r oact i ve 

appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  and 102. 66( 1) .   

¶50 We not e,  as i n Mat t hi es,  t hat  t her e i s not hi ng i n t he 

Legi s l at i ve Ref er ence Bur eau' s l egi s l at i ve dr af t i ng f i l e t hat  

demonst r at es a r at i onal  l egi s l at i ve pur pose j ust i f y i ng 

r et r oact i ve appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  and 

102. 66( 1) .   See Mat t hi es,  244 Wi s.  2d 720,  ¶32.   As such,  " t o 

det er mi ne .  .  .  what  mot i vat ed t he l egi s l at ur e t o modi f y t he 

doct r i ne,  r equi r es specul at i on. "   I d.  
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¶51 The Fund cont ends t hat  t he l egi s l at ur e amended Wi s.  

St at .  §§ 102. 17( 4)  and 102. 66( 1)  " f or  t he pur pose of  mai nt ai ni ng 

t he sol vency of  [ t he Fund] . "   Ther e i s not hi ng i n t he dr af t i ng 

f i l e or  anywher e el se i n t he r ecor d t hat  suggest s t hat  t he Fund 

was i nsol vent  or  t hat  r et r oact i ve appl i cat i on of  §§ 102. 17( 4)  

and 102. 66( 1)  woul d af f ect  t he sol vency of  t he Fund.    

¶52 Cont r ar y t o our  hol di ng i n Chappy,  t he publ i c pur pose 

i dent i f i ed her e i s at  odds wi t h t he pur pose of  t he Act .   Chappy,  

136 Wi s.  2d at  193 ( expl ai ni ng t hat  t he publ i c pur pose of  t he 

r et r oact i ve l egi s l at i on was " consi st ent  wi t h t he basi c pur pose 

of  wor ker ' s compensat i on" ) .   The f undament al  pur pose of  t he Act  

i s t o compensat e i nj ur ed empl oyees t hr ough smal l er ,  but  mor e 

cer t ai n r ecover i es t han mi ght  be avai l abl e i n t or t  act i ons,  

whi l e empl oyer s or  i nsur er s ar e f r eed f r om t he r i sk of  l ar ge and 

unpr edi ct abl e damage awar ds.   Teschendor f ,  293 Wi s.  2d 123,  ¶37.   

Because t he r et r oact i ve l egi s l at i on makes Soci et y r esponsi bl e 

f or  Li ska' s benef i t s or  t r eat ment  expense wi t hout  l i mi t  unt i l  

Li ska' s deat h af t er  t he st at ut e of  l i mi t at i ons had r un on such 

cl ai m,  t he r et r oact i ve l egi s l at i on subj ect s Soci et y t o 

pot ent i al l y  s i gni f i cant  and unpr edi ct abl e damage awar ds.   

Ther ef or e,  t he r et r oact i ve l egi s l at i on under mi nes t he Act ' s  goal  

of  keepi ng t he expense of  f undi ng wor ker ' s compensat i on 

pr edi ct abl e and manageabl e.   See i d.  

¶53 Now t hat  t he r espect i ve i nt er est s have been 

i dent i f i ed,  we must  bal ance t hem t o det er mi ne whet her  t he publ i c 

i nt er est  ser ved by t he r et r oact i ve l egi s l at i on out wei ghs t he 

pr i vat e i nt er est  at  st ake.   I n so doi ng,  we concl ude t hat  
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Soci et y has met  i t s bur den of  est abl i shi ng beyond a r easonabl e 

doubt  t hat  r et r oact i ve appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  

and 102. 66( 1) ,  as amended,  v i ol at ed i t s r i ght  t o due pr ocess.   

Bal anci ng t he publ i c ' s i nt er est  agai nst  Soci et y ' s pr i vat e 

i nt er est ,  we wei gh Soci et y ' s pr i vat e i nt er est  as mor e 

subst ant i al .    

¶54 Shi f t i ng t he bur den of  t r aumat i c i nj ur y benef i t s or  

t r eat ment  expense t o sel f - i nsur ed empl oyer s or  i nsur er s t o 

mai nt ai n t he sol vency of  t he Fund,  as Soci et y cont ends,  pr ovi des 

weak suppor t  f or  r et r oact i ve appl i cat i on of  Wi s.  St at .  

§§ 102. 17( 4)  and 102. 66( 1) . 13  We r ei t er at e t hat  t he r ecor d i s  

devoi d of  any evi dence demonst r at i ng t hat  t he l egi s l at ur e 

i nt ended §§ 102. 17( 4)  and 102. 66( 1)  t o appl y r et r oact i vel y t o 

mai nt ai n t he sol vency of  t he Fund.   However ,  assumi ng t hat  

r equi r i ng i nsur er s t o pay f or  t i me- bar r ed t r aumat i c i nj ur y 

c l ai ms mai nt ai ns t he sol vency of  t he Fund,  we t hi nk t hi s wei ghs 

i n Soci et y ' s f avor  because i t  demonst r at es t he s i gni f i cant  

f i nanci al  bur den bei ng shi f t ed t o i nsur er s.   Thi s i s so because 

i n or der  t o i mpact  t he sol vency of  t he Fund,  t i me- bar r ed 

                                                 
13 Despi t e our  concl usi on t hat  mai nt ai ni ng t he sol vency of  

t he Fund i s an i nsuf f i c i ent  publ i c pur pose t o j ust i f y 
r et r oact i ve appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  and 
102. 66( 1) ,  t he same publ i c pur pose may j ust i f y pr ospect i ve 
appl i cat i on of  t he st at ut es.   See Mar t i n v.  Ri char ds,  192 
Wi s.  2d 156,  201,  531 N. W. 2d 70 ( 1995)  ( " ' The [ r et r oact i ve]  
aspect s of  l egi sl at i on,  as wel l  as t he pr ospect i ve aspect s,  must  
meet  t he t est  of  due pr ocess,  and t he j ust i f i cat i ons f or  t he 
l at t er  may not  suf f i ce f or  t he f or mer . ' " )  ( quot i ng User y v.  
Tur ner  El khor n Mi ni ng Co. ,  428 U. S.  1,  17 ( 1976) ) .   We,  however ,  
do not  deci de t he const i t ut i onal i t y of  t he pr ospect i ve 
appl i cat i on of  §§ 102. 17( 4)  and 102. 66( 1) .  
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t r aumat i c i nj ur y  c l ai ms must  necessar i l y  i nvol ve payment  of  

s i gni f i cant  benef i t s or  t r eat ment  expense.    

¶55 The evi dence i n t he r ecor d suppor t s our  concl usi on 

t hat  t he chal l enged l egi s l at i on wi l l  expose Soci et y t o 

pot ent i al l y  s i gni f i cant  l osses.   For  t he year s 2004 t hr ough 

2007,  Li ska submi t t ed medi cal  expenses t ot al i ng ei t her  $5, 512. 23 

or  $11, 481. 52,  dependi ng on whet her  Li ska' s heal t h i nsur er  i s t o 

be r ei mbur sed.   We vi ew t hi s as s i gni f i cant .   Al so,  wei ghi ng i n 

Soci et y ' s f avor  i s t he unf ai r ness r esul t i ng f r om i t s i nabi l i t y  

t o r ecoup i t s l osses t hr ough i ncr eased pr emi ums.   See supr a ¶48.    

2.   Cont r act  c l ause 

¶56 Ret r oact i ve l egi s l at i on may not  unconst i t ut i onal l y 

i mpai r  t he obl i gat i on of  cont r act  i n v i ol at i on of  Ar t i c l e I ,  

Sect i on 10 of  t he Uni t ed St at es Const i t ut i on14 or  Ar t i c l e I ,  

Sect i on 12 of  t he Wi sconsi n Const i t ut i on. 15  We ar e bound by t he 

Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he Uni t ed 

                                                 
14 Ar t i c l e I ,  Sect i on 10 of  t he Uni t ed St at es Const i t ut i on 

pr ovi des:   

No st at e shal l  ent er  i nt o any t r eat y,  al l i ance,  
or  conf eder at i on;  gr ant  l et t er s of  mar que and 
r epr i sal ;  coi n money;  emi t  bi l l s  of  cr edi t ;  make any 
t hi ng but  gol d and si l ver  coi n a t ender  i n payment  of  
debt s;  pass any bi l l  of  at t ai nder ,  ex post  f act o l aw,  
or  l aw i mpai r i ng t he obl i gat i on of  cont r act s,  or  gr ant  
any t i t l e of  nobi l i t y .  

15 Ar t i c l e I ,  Sect i on 12 of  t he Wi sconsi n Const i t ut i on 
pr ovi des:   " No bi l l  of  at t ai nder ,  ex post  f act o l aw,  nor  any l aw 
i mpai r i ng t he obl i gat i on of  cont r act s,  shal l  ever  be passed,  and 
no convi ct i on shal l  wor k cor r upt i on of  bl ood or  f or f ei t ur e of  
est at e. "  
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St at es Const i t ut i on' s cont r act  c l ause.   Chappy,  136 Wi s.  2d at  

186.   Addi t i onal l y,  we gener al l y i nt er pr et  t he st at e and f eder al  

cont r act s c l auses coext ensi vel y,  al t hough we ar e not  bound t o do 

so.   I d.  

¶57 The const i t ut i onal  pr oscr i pt i on agai nst  i mpai r ment  of  

t he obl i gat i on of  cont r act  i s  not  absol ut e.   I d.   I nst ead,  t he 

pr ohi bi t i on of  t he cont r act  c l ause must  accommodat e t he pol i ce 

power  of  t he st at e t o pass l aw t hat  pr omot es t he common weal t h 

or  i s necessar y f or  t he gener al  good of  t he publ i c,  t hough 

cont r act s pr evi ousl y ent er ed i nt o may t her eby be af f ect ed.   I d.  

at  186–87.   As such,  we have devel oped a mul t i - par t  t est  t o 

anal yze whet her  r et r oact i ve l egi s l at i on i mpai r s a cont r act ual  

obl i gat i on such t hat  i t  r i ses t o t he l evel  of  a const i t ut i onal  

v i ol at i on.    

¶58 The f i r st  st ep i s t o det er mi ne how sever el y t he 

cont r act ual  r el at i onshi p has been i mpai r ed by t he chal l enged 

l egi s l at i on.   I d.  at  187–88.   Thi s det er mi nat i on measur es t he 

l evel  of  scr ut i ny t o whi ch t he l egi s l at i on i s subj ect ed.   I d.  at  

187 ( c i t i ng Ener gy Reser ves Gr p. ,  I nc.  v.  Kansas Power  & Li ght  

Co. ,  459 U. S.  400,  411 ( 1983) ) .   " I f  t he l egi s l at i on const i t ut es 

a subst ant i al  i mpai r ment ,  t her e must  exi st  a s i gni f i cant  and 

l egi t i mat e publ i c pur pose behi nd t he l egi s l at i on. "   I d.  ( c i t i ng 

Ener gy Reser ves,  459 U. S.  at  411) .   " I f  t he i mpai r ment  i s l ess 

t han subst ant i al ,  a di mi ni shed degr ee of  scr ut i ny i s r equi r ed. "   

I d.  at  188.   I f  t her e i s no i mpai r ment  or  onl y mi ni mal  

i mpai r ment ,  we end t he i nqui r y.   Wi s.  Pr of ' l  Pol i ce Ass' n v.  

Li ght bour n,  2001 WI  59,  ¶147,  243 Wi s.  2d 512,  627 N. W. 2d 807.   
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Under  any degr ee of  scr ut i ny,  t he publ i c pur pose ought  t o be 

" di r ect ed t owar ds r emedyi ng a br oad and gener al  soci al  or  

economi c pr obl em. "   Chappy,  136 Wi s.  2d at  188.   Accor di ngl y,  

t he gr eat er  t he sever i t y of  t he i mpai r ment ,  t he hi gher  t he 

hur dl e t he l egi s l at i on must  c l ear .   I d.  at  187.  

¶59 To det er mi ne t he ext ent  of  t he i mpai r ment ,  we " l ook t o 

t he r easonabl eness of  t he par t i es '  r el i ance upon t he cont r act  

af f ect ed. "   I d.   I t  i s  i mpor t ant  t hat  we consi der  " whet her  t he 

i ndust r y af f ect ed has been r egul at ed i n t he past ,  whet her  t he 

l egi s l at i on nul l i f i ed a basi c t er m of  t he cont r act ,  and t he 

pot ent i al  l i abi l i t y  i mposed as a r esul t  of  t he chal l enged 

l egi s l at i on. "   I d.  ( c i t i ng Al l i ed St r uct ur al  St eel  Co.  v.  

Spannaus,  438 U. S.  234,  242–47 ( 1978) ) .    

¶60 Fi nal l y,  once we have i dent i f i ed a s i gni f i cant  and 

l egi t i mat e publ i c pur pose,  t he i nqui r y i s whet her  t he chal l enged 

l egi s l at i on " i s based ' upon r easonabl e condi t i ons and i s of  a 

char act er  appr opr i at e t o t he publ i c pur pose j ust i f y i ng t he 

l egi s l at i on' s adopt i on. ' "   I d.  at  188 ( quot i ng Al l i ed,  438 U. S.  

at  244)  ( br acket s omi t t ed) .  

¶61 I n Cannon,  r et r oact i ve l egi s l at i on oper at ed t o r educe 

t he sal ar i es of  cer t ai n Mi l waukee Count y c i r cui t  cour t  j udges by 

t he amount  of  pensi on benef i t s t hey r ecei ved f r om t he Mi l waukee 

Count y Empl oyees'  Ret i r ement  Syst em.   St at e ex r el .  Cannon v.  

Mor an,  111 Wi s.  2d 544,  545,  331 N. W. 2d 369 ( 1983) .   We decl ar ed 

t he r et r oact i ve l egi s l at i on unconst i t ut i onal  because i t  

subst ant i al l y  i mpai r ed a cont r act ual  obl i gat i on.    
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¶62 We f i r st  not ed t hat  " l egi s l at i on whi ch al t er s t he 

cont r act ual  expect at i ons of  t he par t i es i mpai r s t he obl i gat i on 

of  cont r act . "   I d.  at  555 ( c i t i ng Al l i ed,  438 U. S.  at  245–46) ;  

see al so Li ght bour n,  243 Wi s.  2d 512,  ¶155.   Accor di ngl y,  

because t he chal l enged l egi s l at i on oper at ed t o r educe t he 

ci r cui t  cour t  j udges'  sal ar i es by t he amount  of  pensi on benef i t s 

t hey r ecei ved,  t he l egi s l at i on i mpai r ed t he ci r cui t  cour t  

j udges'  obl i gat i ons under  t hei r  benef i t  cont r act s.   Cannon,  111 

Wi s.  2d at  557.  

¶63 We t hen t ur ned t o whet her  t he cont r act ual  i mpai r ment  

was subst ant i al .   We not ed t hat  i n Al l i ed,  t he Supr eme Cour t  

concl uded t hat  a r et r oact i ve st at ut e cr eat ed a subst ant i al  

i mpai r ment  because " t he l egi s l at i on .  .  .  nul l i f i ed an expr ess 

t er m of  t he cont r act  whi ch was bar gai ned f or  and r easonabl y 

r el i ed upon by t he par t i es,  r esul t i ng i n a compl et el y unexpect ed 

l i abi l i t y . "   I d.  at  558.  

¶64 Rel yi ng on t he st andar d i n Al l i ed,  we concl uded t hat  

t he cont r act ual  i mpai r ment  was subst ant i al .   I d.   The 

pl ai nt i f f s '  cont r act s " expr essl y  ent i t l ed t hem t o a cer t ai n 

amount  of  pensi on benef i t s, "  whi ch was " nul l i f i ed"  by t he 

chal l enged l egi s l at i on.   I d.   Fur t her mor e,  because t he 

pl ai nt i f f s " r easonabl y r el i ed upon t he cont r act  t er ms, "  t he 

chal l enged l egi s l at i on cr eat ed a " compl et el y unexpect ed and 

subst ant i al  l oss. "   I d.  at  558- 59.  

¶65 Appl y i ng t he t est  set  out  above,  we concl ude t hat  

Soci et y has met  i t s bur den of  est abl i shi ng beyond a r easonabl e 

doubt  t hat  r et r oact i ve appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  
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and 102. 66( 1) ,  as amended,  unconst i t ut i onal l y i mpai r s Soci et y ' s 

r i ght s of  cont r act .  

¶66 Fi r st ,  we det er mi ne whet her  Wi s.  St at .  §§ 102. 17( 4)  

and 102. 66( 1)  i mpai r  Soci et y ' s cont r act ual  obl i gat i ons.   See 

Chappy,  136 Wi s.  2d at  187.   We concl ude t hat  t hey do.   I n 

exchange f or  a set  pr emi um,  Soci et y cont r act ed t o pr ovi de Meyer  

wi t h wor ker ' s compensat i on i nsur ance f or  i t s i nj ur ed empl oyees.   

Soci et y negot i at ed i t s under wr i t i ng,  pr i c i ng and pr emi ums based 

upon t he Act  as i t  t hen- exi st ed,  i ncl udi ng t he t hen- exi st i ng 12-

year  st at ut e of  l i mi t at i ons appl i cabl e t o t r aumat i c i nj ur y 

c l ai ms.   Ret r oact i ve appl i cat i on of  §§ 102. 17( 4)  and 102. 66( 1)  

" al t er [ ed]  t he cont r act ual  expect at i ons of "  Soci et y by r enewi ng 

i t s l i abi l i t y  on Li ska' s c l ai m af t er  i t s or i gi nal  l i abi l i t y  

expi r ed on June 12,  2002,  t he dat e t he st at ut e of  l i mi t at i ons 

r an.   See Cannon,  111 Wi s.  2d at  555.   As such,  t he l egi s l at i on 

i mpai r ed t he obl i gat i on of  cont r act .    

¶67 Appl y i ng t he f act or s set  out  i n Chappy and f ol l owi ng 

our  anal ysi s i n Cannon,  we f ur t her  concl ude t hat  t he i mpai r ment  

of  Soci et y ' s cont r act ual  obl i gat i on was subst ant i al .   The 

l egi s l at i on her e modi f i ed a basi c t er m of  an i nsur ance  

cont r act ——t he ext ent  of  an i nsur er ' s l i abi l i t y  f or  t r aumat i c 

i nj ur y c l ai ms——whi ch was bar gai ned f or  and r easonabl y r el i ed 

upon by t he par t i es.   Thi s  " r esul t [ ed]  i n a compl et el y 

unexpect ed l i abi l i t y"  t o Soci et y af t er  i t s  or i gi nal  per i od of  

l i abi l i t y  had expi r ed,  namel y,  new l i abi l i t y  on Li ska' s c l ai m 

unt i l  hi s deat h.   See i d.  at  558.   Fur t her mor e,  t hi s compl et el y 

unexpect ed l i abi l i t y  exposes Soci et y t o pot ent i al l y  s i gni f i cant  
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l osses.   The r ecor d r ef l ect s t hat  s i nce t he st at ut e of  

l i mi t at i ons r an,  Li ska submi t t ed medi cal  expenses t ot al i ng 

ei t her  $5, 512. 23 or  $11, 481. 52,  dependi ng on whet her  Li ska' s 

i nsur er  i s r ei mbur sed.   Ei t her  f i gur e i s a s i gni f i cant  expense.   

Fi nal l y,  because Soci et y i s l i abl e f or  al l  benef i t s or  t r eat ment  

expense f or  a ser i ous and per manent  i nj ur y unt i l  Li ska' s deat h,  

t he " pot ent i al  l i abi l i t y"  i s  s i gni f i cant .   See Chappy,  136 

Wi s.  2d at  187.  

¶68 Because we concl ude t hat  t he l egi s l at i on const i t ut es a 

subst ant i al  i mpai r ment  of  Soci et y ' s cont r act  r i ght s,  t he 

chal l enged l egi s l at i on i s subj ect  t o hei ght ened scr ut i ny.   As 

such,  t her e must  exi st  a s i gni f i cant  and l egi t i mat e publ i c 

pur pose behi nd t he l egi s l at i on.   I d.  at  187–88.   I n decl ar i ng 

t he r et r oact i ve appl i cat i on of  Wi s.  St at .  §§ 102. 17( 4)  and 

102. 66( 1)  unconst i t ut i onal  f or  v i ol at i ng due pr ocess,  we 

concl uded t hat  t he r et r oact i ve l egi s l at i on was not  j ust i f i ed by 

a r at i onal  l egi s l at i ve pur pose under  a di mi ni shed degr ee of  

scr ut i ny.   See i d.  at  192 ( quot i ng Pensi on Benef i t ,  467 U. S.  at  

730)  ( " [ W] hen a r et r oact i ve st at ut e i s chal l enged,  t he due 

pr ocess t est  i s  met  by showi ng ' t hat  t he r et r oact i ve appl i cat i on 

of  t he l egi s l at i on i s i t sel f  j ust i f i ed by a r at i onal  l egi s l at i ve 

pur pose. ' " ) .   Because t he r et r oact i ve l egi s l at i on i s not  

j ust i f i ed by a r at i onal  l egi s l at i ve pur pose,  we must  necessar i l y  

concl ude t hat  i t  i s  not  j ust i f i ed by a s i gni f i cant  and 

l egi t i mat e publ i c pur pose.   Accor di ngl y,  i t  i s  unnecessar y t o 

pr oceed any f ur t her  i n our  anal ysi s and we concl ude t hat  t he 

r et r oact i ve appl i cat i on of  §§ 102. 17( 4)  and 102. 66( 1)  t o Soci et y  
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v i ol at es t he cont r act  c l ause.   See Li ght bour n,  243 Wi s.  2d 512,  

¶150 ( endi ng i t s cont r act  c l ause anal ysi s because " WPPA [ was]  

unabl e t o compl et e t he f i r st  st ep i n an i mpai r ment  anal ysi s" ) .  

I V.   CONCLUSI ON 

¶69 We concl ude t hat  t he r et r oact i ve appl i cat i on of  Wi s.  

St at .  §§ 102. 17( 4)  and 102. 66( 1) ,  as amended ef f ect i ve Apr i l  1,  

2006,  i s unconst i t ut i onal  as appl i ed t o Soci et y f or  t wo r easons:   

( 1)  i t  v i ol at es Soci et y ' s due pr ocess r i ght s guar ant eed by t he 

Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on and 

Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on;  and ( 2)  i t  

subst ant i al l y  i mpai r s Soci et y ' s cont r act ual  obl i gat i on i n 

v i ol at i on of  Ar t i c l e I ,  Sect i on 10 of  t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 12 of  t he Wi sconsi n 

Const i t ut i on.  

By the Court.—Or der  af f i r med.  
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¶70 N.  PATRI CK CROOKS,  J.    (dissenting).  The Uni t ed 

St at es Supr eme Cour t  has obser ved t hat  " [ w] her e t he bur den of  

pr oof  l i es on a gi ven i ssue i s,  of  cour se,  r ar el y wi t hout  

consequence and f r equent l y may be di sposi t i ve t o t he out come of  

t he l i t i gat i on[ . ] " 1  I n t he cour se of  t hi s l i t i gat i on,  bot h 

par t i es,  Soci et y  I nsur ance Co.  ( Soci et y)  and t he Wor k I nj ur y 

Suppl ement al  Benef i t  Fund ( t he Fund) ,  have acknowl edged t hat  t he 

r ecor d was mi ssi ng f act s necessar y t o per f or m t he Mar t i n 

bal anci ng t est  and answer  t he quest i on of  whet her  Wi s.  St at .  

§§ 102. 17( 4)  and 102. 66( 1)  can const i t ut i onal l y be r et r oact i vel y 

appl i ed.   Under  such ci r cumst ances,  t he l egal  f r amewor k 

pr escr i bed f or  const i t ut i onal  anal ysi s——t hat  st at ut es ar e 

pr esumed const i t ut i onal ,  and t hat  t he chal l engi ng par t y bear s 

t he bur den of  pr ovi ng ot her wi se beyond a r easonabl e doubt ——

usual l y r ef er enced i n passi ng at  t he out set  of  a case,  i nst ead 

becomes t he whol e bal l game.    

¶71 I n Chappy v.  LI RC,  i n t he cont ext  of  a s i mi l ar  

chal l enge t o t he const i t ut i onal i t y of  t he r et r oact i ve 

appl i cat i on of  a st at ut e,  we set  f or t h t he pr esumpt i on and 

bur den gover ni ng t hi s chal l enge:  

Havi ng det er mi ned t hat  [ t he st at ut e i n quest i on]  
appl i es r et r oact i vel y,  we now t ur n t o t he quest i on of  
whet her  i t s r et r oact i ve oper at i on r ender s [ i t ]  
unconst i t ut i onal .  I n det er mi ni ng whet her  [ t he st at ut e]  
i s  const i t ut i onal ,  t he l ower  cour t s '  f i ndi ngs of  
evi dent i ar y or  hi st or i cal  f act s wi l l  be uphel d unl ess 
t hey ar e c l ear l y er r oneous.   However ,  t he l ower  
cour t s '  hol di ngs t hat  [ t he st at ut e]  i s  const i t ut i onal  

                                                 
1 Lavi ne v.  Mi l ne,  424 U. S.  577,  585 ( 1976) .  
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i s  a quest i on of  l aw,  and t hus we do not  gi ve 
def er ence t o t he l ower  cour t s '  deci s i ons.   

Fur t her mor e,  i n r evi ewi ng t he const i t ut i onal i t y of  
[ t he st at ut e] ,  we r ecogni ze t her e i s a st r ong 
pr esumpt i on t hat  a l egi s l at i ve enact ment  i s 
const i t ut i onal .   Thi s cour t  has of t en expl ai ned t hat  
t he par t y chal l engi ng t he st at ut e car r i es a heavy 
bur den of  per suasi on.  I t  i s  not  suf f i c i ent  t hat  t he 
chal l enger  show t hat  t her e i s doubt  as t o t he act ' s 
const i t ut i onal i t y.  The chal l enger  of  a st at ut e must  
pr ove beyond a r easonabl e doubt  t hat  t he act  i s  
unconst i t ut i onal .   

Chappy v.  LI RC,  136 Wi s.  2d 172,  184- 85,  401 N. W. 2d 568 ( 1987)  

( c i t at i ons omi t t ed) .  

¶72 Soci et y acknowl edges i t s bur den under  Chappy.   At  page 

8 of  i t s  br i ef ,  Soci et y makes r ef er ence t o t he Fund' s br i ef ' s  

c i t at i on of  Chappy:   " The next  sect i on of  [ t he Fund' s]  br i ef  

di scusses t he const i t ut i onal  i ssue,  c i t i ng t he gener al  pr i nci pl e 

t hat  l egi s l at i on enj oys a st r ong pr esumpt i on of  

const i t ut i onal i t y.   Thi s appear s t o be an expl anat i on of  t he 

bur den of  pr oof .  Thi s bur den of  pr oof  i s not  di sput ed. "   The 

maj or i t y acknowl edges t hat  i n i t s chal l enge,  Soci et y has t he 

bur den of  pr ovi ng t he st at ut e unconst i t ut i onal  beyond a 

r easonabl e doubt .   Maj or i t y op. ,  ¶27.   I t  i s  c l ear  f r om t he l ack 

of  evi dence submi t t ed t hat  Soci et y has not  even come cl ose t o 

pr ovi ng t he st at ut e unconst i t ut i onal  beyond a r easonabl e doubt .  

¶73 When we appl y t he Mar t i n t est  t o det er mi ne whet her  a 

r et r oact i ve st at ut e compor t s wi t h due pr ocess,  we " wei gh t he 

publ i c i nt er est  ser ved by t he r et r oact i ve st at ut e agai nst  t he 

pr i vat e i nt er est s t hat  ar e over t ur ned by i t . " 2  I n a conci se and 

                                                 
2 Mar t i n v.  Ri char ds,  192 Wi s.  2d 156,  201 531 N. W. 2d 70 

( 1995) .    
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wel l - r easoned br i ef  t o t he c i r cui t  cour t ,  Soci et y poi nt ed out  

t hat  " t he bal anci ng t est  t hat  t he cour t  must  use i n i t s 

const i t ut i onal  det er mi nat i on i s dependent  on f act s r el at i ng t o 

t he publ i c i nt er est s ser ved and t he pr i vat e i nt er est s over t ur ned 

by r et r oact i ve appl i cat i on. "   Soci et y went  on t o not e t hat  t he 

necessar y evi dence had not  been pr esent ed and t hat  t he l ack of  

f act s cut  bot h ways:   " The def endant s c l ear l y st r uggl e wi t h t he 

same i ssue as t he pl ai nt i f f s:  no hear i ng has been hel d,  and no 

evi dence has been pr esent ed.   Ther ef or e t her e i s no evi dence f or  

t he cour t  t o wei gh on ei t her  s i de of  t he bal anci ng t est . "   

I ndeed,  t he Fund acknowl edged i n i t s br i ef  t o t he c i r cui t  cour t  

t hat  " appl y i ng t hese r ul es i n t hi s case i s  made di f f i cul t  

because t her e was no hear i ng and onl y an abbr evi at ed r ecor d[ . ] "  

¶74 Soci et y ' s br i ef  pr oceeded t o of f er  a wi t her i ng 

cr i t i que of  t he Fund' s at t empt  t o " over come t he l ack of  evi dence 

by suggest i ng possi bl e out comes t hat  mi ght  come about  i f  

evi dence wer e pr esent ed. "   Soci et y went  on t o quot e t hi s cour t ' s  

obser vat i on i n Chappy t hat  " [ a] bsent  any showi ng or  i ndi cat i on 

of  t he cost s i nvol ved f or  pot ent i al ,  s i mi l ar  c l ai ms,  i t  woul d be 

pur e specul at i on f or  t hi s cour t  t o hol d t hat  Bi t umi nous' s 

cont r act  r i ght s  wer e subst ant i al l y  i mpai r ed. "   Soci et y t hen 

accur at el y i dent i f i ed bot h t he pr obl em and t he sol ut i on:  

The pl ai nt i f f s agr ee wi t h t he def endant s and t he 
Chappy cour t  t hat  evi dence shoul d be pr esent ed.   The 
pl ai nt i f f s '  " f ai l ur e"  t o pr esent  evi dence,  and i ndeed,  
t he def endant s '  f ai l ur e t o pr esent  evi dence i s onl y 
due t o t he l ack of  a f or um i n whi ch t o br i ng f or t h any 
evi dence.  The onl y way t o accompl i sh t hi s pr oper l y i s 
t o r emand t he case back t o t he LI RC,  and t hen t he ALJ.   
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¶75 The quest i on bef or e us concer ns a f aci al  chal l enge t o 

a st at ut e' s r et r oact i ve appl i cat i on on gr ounds t hat  i t  i s  not  

const i t ut i onal l y per mi ssi bl e. 3  We ar e equi pped f or  t he t ask wi t h 

                                                 
3 The maj or i t y at t empt s t o r el i eve Soci et y of  i t s  bur den by 

char act er i z i ng t he chal l enge as an as- appl i ed,  r at her  t han 
f aci al ,  chal l enge t o t he r et r oact i v i t y of  t he st at ut es.   See 
maj or i t y op. ,  ¶27.   Fi r st ,  t hi s char act er i zat i on i s not  
suppor t ed by t he ar gument s made by Soci et y i n i t s br i ef .   
Soci et y cer t ai nl y never  char act er i zes i t s chal l enge as as-
appl i ed chal l enge,  and i t  gi ves ever y i ndi cat i on on vi r t ual l y 
ever y page of  i t s  19- page br i ef  t hat  t he chal l enge i s a f aci al  
one,  st ar t i ng wi t h i t s st at ement  on page 2 t hat  " [ g] i ven t he 
pot ent i al  f or  s i gni f i cant  f i nanci al  l i abi l i t y   t o i nsur ance 
compani es and empl oyer s f or  a l engt hy per i od of  t i me,  t hi s case 
i s c l ear l y one of  subst ant i al  and cont i nui ng publ i c i nt er est [ . ] "   
I t s ar gument s i nvar i abl y r ef er  t o t he r et r oact i ve st at ut es'  
ef f ect s on i nsur ance compani es i n gener al  ( e. g. ,  i t s  r ef er ences 
t o " t he ext r eme cost  f or  sel f - i nsur ed empl oyer s and i nsur ance 
compani es"  ( i n Soci et y ' s br i ef  at  page 10) ;  i t s  ar gument s t hat  
" r ai s i ng pr emi ums i s not  a r eal i st i c opt i on f or  i nsur er s"  ( page 
9)  and t hat  t he c l ai m her e " c l ear l y i l l ust r at es t he f ar - r eachi ng 
and cost l y ef f ect  on sel f - i nsur ed empl oyer s and sel f - i nsur ed 
car r i er s"  ( page 11) ;  i t s  ar gument  t hat  " [ t ] he cont r act ual  r i ght s  
of  Soci et y,  and t he gr eat  number  of  ot her  i nsur er s s i mi l ar l y 
s i t uat ed,  ar e subst ant i al l y  i mpai r ed by t he r et r oact i ve 
l i abi l i t y  pl aced on t hem[ ] "  ( page 13) ;  i t s  st at ement  ur gi ng t hat  
" t he cont r act  r i ght s of  Soci et y and si mi l ar  i nsur er s must  not  be 
i mpai r ed[ ] "  ( page 14) ;  i t s  asser t i on t hat  " [ t ] he st at ut e of  
l i mi t at i ons has l ong si nce r un on each and ever y i nsur er  and 
sel f - i nsur ed empl oyer  af f ect ed by t he r et r oact i ve l egi s l at i on[ ] "  
( page 17) ;  and i t s r ef er ence t o " i nsur er s  and sel f - i nsur ed 
empl oyer s bei ng l i abl e r et r oact i vel y such  t hat  t hei r  cont r act s 
and vest ed r i ght s ar e bei ng i mpai r ed[ ] "  ( page 18) ) .    

And second,  f r ankl y,  as f ar  as t he pr esumpt i on of  a 
st at ut e' s const i t ut i onal i t y i s concer ned,  i t  makes no di f f er ence 
what  k i nd of  chal l enge i s bei ng mount ed.   I n St at e v.  Smi t h,  
2010 WI  16,  concer ni ng a chal l enge speci f i cal l y  denomi nat ed an 
as- appl i ed chal l enge t o a st at ut e' s const i t ut i onal i t y,  Just i ce 
Zi egl er  wr ot e,   

" A st at ut e enj oys a pr esumpt i on of  const i t ut i onal i t y.   
To over come t hat  pr esumpt i on,  a par t y chal l engi ng a 
st at ut e' s const i t ut i onal i t y bear s a heavy bur den.   I t  
i s  i nsuf f i c i ent  f or  t he par t y chal l engi ng t he st at ut e 
t o mer el y est abl i sh ei t her  t hat  t he st at ut e' s 
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wel l - est abl i shed pr ecedent  t hat  gover ns our  i nqui r y.   Our  case 

l aw gi ves st at ut es a pr esumpt i on of  const i t ut i onal i t y and 

st r esses t hat  a par t y chal l engi ng t he st at ut e' s 

const i t ut i onal i t y has t he heavy bur den of  pr ovi ng t he st at ut e 

unconst i t ut i onal  beyond a r easonabl e doubt . 4  We have a wel l -

est abl i shed bal anci ng t est  t o appl y t o make our  det er mi nat i on.   

Al l  t hat  r emai ns i s t o appl y t he Mar t i n t est ,  bal anci ng t he 

r el evant  publ i c i nt er est  agai nst  t he r el evant  pr i vat e i nt er est s,  

usi ng t he f act s of  r ecor d.  

¶76 Unf or t unat el y,  no evi dence has been pr esent ed and 

t her ef or e t he cour t  has no way t o appl y t he r equi r ed t est .   As 

i s c l ear  f r om t he submi ssi ons of  t he par t i es t hemsel ves,  t hi s i s 

not  news t o anyone.   The scar c i t y of  f act s,  obvi ous f r om t he 

                                                                                                                                                             
const i t ut i onal i t y i s doubt f ul  or  t hat  t he st at ut e i s 
pr obabl y unconst i t ut i onal .   I nst ead,  t he par t y 
chal l engi ng a st at ut e' s const i t ut i onal i t y must  pr ove 
t hat  t he st at ut e i s unconst i t ut i onal  beyond a 
r easonabl e doubt .   I n t hi s  case,  Smi t h c l ai ms t hat  
Wi s.  St at .  § 301. 45 .  .  .  i s  unconst i t ut i onal  as 
appl i ed t o hi m.   Ther ef or e,  Smi t h must  pr ove t hat  as 
appl i ed t o hi m,  § 301. 45 i s unconst i t ut i onal  beyond a 
r easonabl e doubt . "    

St at e v.  Smi t h,  2010 WI  16,  ¶¶8- 9,   323 Wi s.  2d 377,  780 N. W. 2d 
90( i nt er nal  quot at i ons and ci t at i ons omi t t ed) .   As not ed above,  
see ¶3,  Soci et y di sput es nei t her  t he st at ut e' s st r ong 
pr esumpt i on of  const i t ut i onal i t y nor  i t s bur den of  pr oof .   

4 Maj or i t y op. ,  ¶26,  c i t i ng Bar bar a B.  v.  Dor i an H. ,  2005 WI  
6,  ¶17,  277 WI s.  2d 378,  690 N. W. 2d 849 ( " Ret r oact i ve 
l egi s l at i on i s pr esumed const i t ut i onal .  I t  i s  t he chal l enger ' s 
bur den t o over come t hat  pr esumpt i on,  by demonst r at i ng t he 
st at ut e' s unconst i t ut i onal i t y beyond a r easonabl e doubt . " ) .  
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t i me t he const i t ut i onal  chal l enge was f i r st  r ai sed, 5 r emai ns 

f at al  t o any at t empt  by a cour t  t o per f or m t he necessar y 

anal ysi s.  

¶77 Gi ven a r ecor d t hat  bot h par t i es acknowl edge i s 

i nadequat e,  one woul d expect  t hat  t he pr esumpt i on of  

const i t ut i onal i t y and t he quest i on of  who bear s t he bur den t o 

pr ove t he st at ut e unconst i t ut i onal  beyond a r easonabl e doubt  

woul d be especi al l y r el evant .   Unf or t unat el y,  t hough bot h ar e 

acknowl edged,  nei t her  i s gi ven ef f ect .   The maj or i t y i nst ead 

hol ds t he wr ong par t y account abl e f or  t he f ai l ur e t o pr ovi de t he 

f act s necessar y t o t he bal anci ng t est . 6  The par t y penal i zed f or  

" a r ecor d devoi d of  evi dence" 7 i s  not  t he one t hat  has t he bur den 

of  pr ovi ng a pr esumed const i t ut i onal  st at ut e unconst i t ut i onal  

beyond a r easonabl e doubt .    

¶78 Fur t her mor e,  t he evi dence ci t ed by t he maj or i t y i n 

suppor t  of  Soci et y i s t hi n.   I t  does not  consi st  of  any est i mat e 

                                                 
5 The deci s i on of  t he Labor  and I ndust r y Revi ew Commi ssi on 

( t he Commi ssi on)  had been appeal ed t o t he c i r cui t  cour t ;  nei t her  
t he admi ni st r at i ve l aw j udge f r om t he Depar t ment  of  Wor kf or ce 
Devel opment  Wor ker ' s Compensat i on Di v i s i on who i ni t i al l y  hear d 
t he case nor  t he Commi ssi on had addr essed t he const i t ut i onal i t y 
of  t he st at ut e.   See maj or i t y op. ,  ¶9.   As t he Commi ssi on not ed 
i n i t s memor andum opi ni on af f i r mi ng t he ALJ' s or der ,  " [ t ] he 
commi ssi on,  l i ke most  agenci es,  has no aut hor i t y  t o addr ess t he 
const i t ut i onal i t y of  t he st at ut es i t  enf or ces.  McManus v.  DOR,  
155 Wi s.  2d 450,  454 ( Ct .  App.  1990) .  The commi ssi on i nt er pr et s 
t he st at ut es as wr i t t en and does not  addr ess const i t ut i onal  
i ssues. "   Af t er  t he c i r cui t  cour t ' s  deci s i on was appeal ed t o t he 
cour t  of  appeal s,  t he cour t  of  appeal s cer t i f i ed t he quest i ons 
t o t hi s cour t ,  whi ch accept ed t he cer t i f i cat i on.  

6 See maj or i t y op. ,  ¶¶ 50,  53.  

7 I d. ,  ¶54.  
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of  how many cl ai ms Soci et y woul d f ace f r om cl ai mant s who woul d 

be i n t he same posi t i on as t he c l ai mant  her e ( i . e. ,  a c l ai mant  

f or  whom t he st at ut e of  l i mi t at i ons on cl ai ms r an pr i or  t o t he 

ef f ect i ve dat e of  t he amended l egi s l at i on,  Apr i l  1,  20068) .   Nor  

does i t  consi st  of  any est i mat e what soever  of  t he magni t ude of  

f ut ur e l i abi l i t y  i mposed on Soci et y.   I n t he absence of  t hese 

per t i nent  f act s,  t he maj or i t y i s l ef t  wi t h t he f ol l owi ng:  f i r st ,  

a f i ndi ng made by t he c i r cui t  cour t  wi t h l i t t l e suppor t  i n t he 

r ecor d t hat  " Soci et y had no way t o r ecoup t he expenses r esul t i ng 

f r om Li ska' s c l ai m t hr ough pr emi ums"  ( maj or i t y op. ,  ¶48) ;  and 

second,  t he f act  t hat  " [ f ] or  t he year s 2004 t hr ough 2007,  Li ska 

submi t t ed medi cal  expenses t ot al i ng ei t her  $5, 512. 23 or  

$11, 481. 52,  dependi ng on whet her  Li ska' s heal t h i nsur er  i s t o be 

r ei mbur sed. "   Maj or i t y op. ,  ¶55.   The maj or i t y st at es t hat  i t  

" can r easonabl y be i nf er r ed"  f r om " pr evi ousl y i ncur r ed"  

t r eat ment  expenses t hat  Soci et y ' s " pot ent i al  l i abi l i t y  i s  

s i gni f i cant . "   I d. ,  ¶46.   The maj or i t y f ur t her  st at es t hat  " t he 

above- l i s t ed expenses,  i ncur r ed by a s i ngl e i nsur ed over  t he 

cour se of  a f ew year s,  ar e not  de mi ni mi s and have t he pot ent i al  

t o be subst ant i al . "   I d. .   Though no f act s about  t he ext ent  of  

needed ongoi ng t r eat ment  ar e i n t he r ecor d,  t he maj or i t y says 

" i t  i s  r easonabl e t o assume"  t hat  t he cost  wi l l  be " t housands of  

dol l ar s. "  I d.  So i n t hi s case,  t he par t y t hat  bear s t he bur den 

of  pr ovi ng an act  of  t he l egi s l at ur e unconst i t ut i onal  beyond a 

r easonabl e doubt ,  by a showi ng t hat  t he pr i vat e i nt er est s 

                                                 
8 See maj or i t y op. ,  ¶39 ( compar i ng const i t ut i onal  

consi der at i ons i n cases wher e t he st at ut e of  l i mi t at i ons has r un 
wi t h t hose i n cases wher e i t  has not ) .  
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out wei gh t he publ i c i nt er est s,  has succeeded on t he st r engt h of  

assumpt i ons and i nf er ences dr awn f r om past  c l ai ms over  t he 

cour se of  t hr ee year s t ot al i ng l ess t han $12, 000,  and possi bl y 

even l ess t han $6, 000.  

¶79 As t he par t i es t hemsel ves have acknowl edged,  r el evant  

f act s ar e mi ssi ng,  and because t he bal anci ng t est  depends on 

f act s,  I  woul d r ever se and r emand t hi s case t o t he Commi ssi on 

f or  an evi dent i ar y hear i ng.   As Soci et y st at ed i n i t s br i ef ,  

" Wi t hout  any evi dence,  nei t her  s i de can pr esent  a case f or  t he 

cour t  t o pr oper l y det er mi ne t he ef f ect  of  r et r oact i ve 

l egi s l at i on. "   Al t hough Soci et y has f al l en f ar  shor t  of  meet i ng 

i t s bur den of  over comi ng t he pr esumpt i on of  const i t ut i onal i t y,  

much l ess pr ovi ng i t  unconst i t ut i onal  beyond a r easonabl e doubt ,  

I  agr ee wi t h Soci et y ' s st at ement  i n i t s br i ef  t o t he c i r cui t  

cour t  t hat  " [ t ] he par t i es t hat  do have a s i gni f i cant  i nt er est  i n 

t hi s case shoul d be al l owed t o pr esent  evi dence i n t hi s mat t er  

t o subst ant i at e t hei r  c l ai ms. "   I  agr ee and t her ef or e 

r espect f ul l y di ssent .  

¶80 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s di ssent .  
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