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STATE OF W SCONSI N ) I N SUPREME COURT

Soci ety I nsurance and Janmes Meyer, Inc.,

Pl aintiffs-Respondents,

FI LED

V.

Labor & I ndustry Review Conm ssion and Gary JUL 8, 2010

Li ska,
Chri stopher J. Paul sen
Chi ef Deputy Cerk of

Def endant s, Suprene Court
Work I njury Supplenmental Benefit Fund,

Def endant - Appel | ant .

APPEAL from an order of the Circuit Court for Fond du Lac
County, Dale L. English, judge. Affirned.

11 PATI ENCE DRAKE ROGGENSACK, J. This case comes before
us by certification from the court of appeals. The certified
guestion is: "Whet her retroactive application of Ws. Stat.
88 102.17(4) and 102.66(1), as anended effective April 1, 2006,
is unconstitutional."

12 On June 25, 1982, Gary Liska (Liska) sustained a work-
related injury to his right leg that required anmputation bel ow

t he knee. Society Insurance Co. (Society), the insurer for
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Janes Meyer, Inc. (Meyer), paid worker's conpensation benefits
to Liska. Society paid tenporary total disability benefits
intermttently from June 25, 1982 through June 12, 1990, and
permanent partial disability benefits, which were paid in
advance on February 18, 1983. On February 25, 2004, Liska filed
a claimfor additional nedical expenses.

13 Under the law in effect at the tinme of Liska's injury,
Society's liability to pay Liska's benefits or treatnent expense
expired on June 12, 2002, pursuant to the 12-year statute of

limtations. See Ws. Stat. § 102.17(4) (2003-04).' Therefore

! Wsconsin Stat. § 102.17(4) (2003-04) states (enphasis
added):

The right of an enployee, the enployee's |egal
representative, or a dependent to proceed under this
section shall not extend beyond 12 years from the date
of the injury or death or from the date that
conpensation, other than treatnent or burial expenses,
was |ast paid, or would have been |ast payable if no
advancenment were nade, whichever date is |atest. In
the case of occupational disease, a traumatic injury
resulting in the loss or total inpairnment of a hand or
any part of the rest of the arm proximal to the hand
or of a foot or any part of the rest of the |leg
proximal to the foot, any loss of vision, any
permanent brain injury, or any injury causing the need
for a total or partial knee or hip replacenent, there
shall be no statute of Ilimtations, except that
benefits or treatnent expense becom ng due after 12
years fromthe date of injury or death or |ast paynent
of conpensation shall be paid from the work injury
suppl enmental benefit fund under s. 102.65 and in the
manner provided in s. 102.66. Paynent of wages by the
enpl oyer during disability or absence from work to
obtain t reat ment shal | be deened paynment of
conpensation for the purpose of this section if the
enpl oyer knew of the enployee's condition and its
all eged relation to the enpl oynent.
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any subsequent paynents to Liska would have been paid from the
Wrk Injury Supplenental Benefit Fund (the Fund). See Ws.
Stat. § 102.66(1) (2003-04).°% Subsequently, the |legislature
anended 8§ 102.17(4) (2005-06)°® and 102.66(1) (2005-06),*

2 Wsconsin Stat. § 102.66(1) (2003-04) states (enphasis
added):

In the event that there s an otherw se
meritorious claim for occupati onal di sease, a
traumatic injury resulting in the loss or total
inpairnment of a hand or any part of the rest of the
arm proxinmal to the hand or of a foot or any part of
the rest of the leg proxinmal to the foot, any |oss of
vision, any permanent brain injury, or any injury
causing the need for a total or partial knee or hip
repl acenent, and the claim is barred solely by the

statute of l[imtations under s. 102. 17(4), t he
departnment nmay, in lieu of worker's conpensation
benefits, di rect paynent from the work injury

suppl enental benefit fund wunder s. 102.65 of such
conpensation and such nedical expenses as would
ot herwi se be due, based on the date of injury, to or
on behalf of the injured enployee. The benefits shal

be suppl enental , to the extent of conpensation
ltability, to any disability or nedical benefits
payable from any group insurance policy whose prem um
is paid in whole or in part by any enployer, or under

any federal insurance or benefit program providing
disability or nmnedical benefits. Death benefits
payabl e under any such group policy do not limt the

benefits payabl e under this section.

% Wsconsin Stat. § 102.17(4) (2005-06) states (enphasis
added):

Except as provided in this subsection, the right
of an enployee, the enployee's legal representative,
or a dependent to proceed under this section shall not
extend beyond 12 years from the date of the injury or
death or from the date that conpensation, other than
treatnent or burial expenses, was last paid, or would
have been |ast payable if no advancenent were nmade,
whi chever date is latest. In the case of occupationa

3
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effective April 1, 2006, and in so doing, shifted the burden of

paynment of an enployee's benefits or treatnent expense for

di sease; a traumatic injury resulting in the loss or
total inpairnent of a hand or any part of the rest of
the arm proximal to the hand or of a foot or any part
of the rest of the leg proximal to the foot, any |oss
of wvision, or any permanent brain injury; or a
traumatic injury causing the need for an artificial
spinal disc or a total or partial knee or hip
replacenent, there shall be no statute of |imtations,
except that benefits or treatnment expense for an
occupational disease becom ng due after 12 years from
the date of injury or death or last paynent of
conpensation shall be paid from the work injury
suppl enental benefit fund under s. 102.65 and in the
manner provided in s. 102.66 and benefits or treatnent
expense for a traumatic injury becom ng due after 12
years from that date shall be paid by the enployer or

i nsurer. Payment of wages by the enployer during
disability or absence from work to obtain treatnent
shall be deened paynent of conpensation for the

purpose of this section if the enployer knew of the
enpl oyee's condition and its alleged relation to the
enpl oynent .

* Wsconsin Stat. § 102.66(1) (2005-06) states:

In the event that there s an otherw se
meritorious claim for occupational disease, and the
claimis barred solely by the statute of limtations
under s. 102.17(4), the departnent may, in lieu of
wor ker's conpensation benefits, direct paynent from
the work injury supplenental benefit fund under s.
102. 65 of such conpensation and such nedical expenses
as would otherwise be due, based on the date of
injury, to or on behalf of the injured enployee. The
benefits shall be supplenental, to the extent of
conpensation liability, to any disability or nedical
benefits payable from any group insurance policy whose
premum is paid in whole or in part by any enployer
or under any federal insurance or benefit program
providing disability or medi cal benefits. Deat h
benefits payable under any such group policy do not
limt the benefits payabl e under this section.

4
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traumatic injuries becom ng due after 12 years from the date of
injury, death or |ast paynent of conpensation, from the Fund to
the insurer or enployer. 2005 Ws. Act 172, 88 15, 62. The
parties concede, for purposes of this appeal, that the
| egislature intended such changes to apply retroactively,
thereby requiring Society to pay Liska' s benefits or treatnent
expense becom ng due after June 12, 2002.

14 The Fund appeals an order of the <circuit court
declaring the retroactive application of Ws. Stat. 8§ 102.17(4)
and 102.66(1) (2005-06),° "unconstitutional as being violative of
due process and the contract clause."”

15 We conclude that the retroactive application of Ws.
Stat. 88 102.17(4) and 102.66(1), as anended effective April 1
2006, is unconstitutional as applied to Society for two reasons:
(1) it violates Society's due process rights guaranteed by the
Fourteenth Anmendnment to the United States Constitution and
Article 1, Section 1 of the Wsconsin Constitution; and (2) it
substantially inpairs Society's contractual obligation in
violation of Article 1, Section 10 of the United States
Constitution and Article I, Section 12 of the Wsconsin

Consti tution.

> ALl references to Ws. Stat. 88§ 102.17(4) and 102.66(1)
as anended effective April 1, 2006, are to the 2005-06 version
of the statutes. Al other references to the Wsconsin Statutes
are to the 2007-08 version unl ess otherw se indicat ed.
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| . BACKGROUND

16 On June 25, 1982, Liska, while enployed by Myer,
sustained a work-related injury that required anputation of his
right leg below the knee. For this traumatic injury, Society,
Meyer's insurer, paid Liska worker's conpensation benefits.
Specifically, Society paid tenporary total disability benefits
to Liska intermttently from June 25, 1982 to June 12, 1990,
totaling $6,873.08. Society also paid permanent parti al
disability benefits to Liska, which accrued each week tenporary
total disability benefits were not paid. Society admtted
liability for 337.5 weeks (6.49 vyears) of permanent partial
disability and paid such benefits in an advance lunp on
February 18, 1983, which, less the interest credit of $5,537.99,
total ed $24,837.01. It is undisputed that June 12, 1990 is the
date of Society's last indemity paynent to Liska.

17 On  February 25, 2004, Liska filed an additiona
wor ker's conpensation claim for paynent of treatnent expenses
totaling $14,364.94 plus transportation costs, along with an
application for a hearing wth the Departnment of Wrkforce
Devel opnent Worker's Conpensati on Di vi si on (Departnent).
Society answered alleging that Liska's claim was tine-barred
pursuant to the 12-year statute of limtations under Ws. Stat.
§ 102.17(4) (2003-04). Accordingly, it denied Liska's claim
and directed Liska to submt his claimto the Fund pursuant to
Ws. Stat. 8§ 102.66(1) (2003-04). On Septenber 16, 2004, an
admnistrative | aw judge issued an order declaring Liska' s claim
as to Society barred by the statute of limtations and directed

6
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the Fund to pay $3,322.43 for various expenses incurred by
Li ska.

18 On July 27, 2006, the Fund began forwarding Liska's
treatnent expense invoices to Society for paynent. Soci ety
filed an application for hearing. An adm nistrative |aw judge
for the Departnment held a hearing on the matter. On
Decenber 14, 2007, the Departnent issued an order concluding
that pursuant to Ws. Stat. 88 102.17(4) and 102.66(1) (2003-04)
the 12-year statute of limtations ran on Liska's traumatic
injury claimon June 12, 2002; however, 2005 Ws. Act 172, which
anended 88 102.17(4) and 102.66(1), suspended the 12-year
statute of Ilimtations for a certain category of traumatic
injuries shifting the burden of paynent back to the insurer.
Concl uding that the anendnents applied retroactively to Liska's
claim but expressly declining to rule on the constitutionality
of the anendnents, the Departnent concluded that "Society
| nsurance has liability for [Liska's] claim and is ordered to
make paynment of . . . nedical expenses associated with this
injury.”

19 Society petitioned the Labor and Industry Review
Commi ssi on (Commi ssi on) for review of t he Departnent's
interlocutory order. On May 13, 2008, the Conmm ssion affirned
the findings and order of the Departnment. It expressly declined
to decide the constitutionality of the retroactive application
of Ws. Stat. 88 102.17(4) and 102.66(1) noting that "the
Commi ssi on S has no aut hority to addr ess t he
constitutionality of statutes it enforces."

7
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10 Society sought review of the Conmm ssion's decision in
the circuit court. On Septenber 29, 2008, the circuit court
concluded that the legislature intended Ws. Stat. 8§ 102.17(4)
and 102.66(1), as anended effective April 1, 2006, to apply
retroactively. The circuit court further concluded "that the
retroactive application of [88 ]102.17(4) and 102.66(1) as
anmended effective 4/01/06 is unconstitutional as being violative
of the contract clause and due process rights of Society."
Accordingly, the circuit court directed the Fund to reinburse
Society for any treatnent expense Society paid to Liska after
April 1, 2006, and declared "that the Fund shall be responsible
for M. Liska's . . . nedical expenses regarding the June 25,
1982, injury fromthis point forward."

11 In so concluding, the <circuit court nade several
findings of fact. First, in determning that the inpairnment of
Society's contractual obligation was substantial, the circuit
court <calculated the treatnent expenses Liska had submtted
since the 12-year statute of |limtations ran. It found that in
2004, "Liska submtted over $14,000 worth of expenses for
paynment"” of which the Fund was ordered to pay approximately
$3, 300. The circuit court further found that Liska submtted
additional expenses in 2007 in the anount of $2,189.80 or
$8, 159. 09, depending on whether Liska's health insurer was to be
rei mbur sed. The circuit court concluded that these were
substanti al expenses to inpose on Society. Second, the circuit

court found that "there isn't any way for [Society] to address
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premuns to pay for currently existing expenses for clainms where
the statute of limtations has already run."

112 The Fund appeal ed. The court of appeals certified the
appeal, which we accepted pursuant to Ws. Stat. § 808.05(2).°
We now affirmthe decision of the circuit court.

[1. DI SCUSSI ON
A.  Standard of Review

13 Whether the retroactive application of a statute is

constitutional presents a question of law that we review de

novo. See Barbara B. v. Dorian H., 2005 W 6, 18, 277 Ws. 2d

378, 690 N.W2d 849 (citing Neiman v. Am Nat'l Prop. & Cas.

Co., 2000 W 83, 18, 236 Ws. 2d 411, 613 N.W2d 160). Although
"'this court does defer to a certain extent' to the
interpretation and application of the statute by the enforcing
agency," we need not do so here because the enforcing agency
expressly declined to rule on the constitutionality of the
retroactive application of W s. St at. 88 102.17(4) and

102. 66(1), as anended. Chappy v. LIRC, 136 Ws. 2d 172, 180,

401 N.W2d 568 (1987) (quoting Pigeon v. DI LHR 109 Ws. 2d 519,

525, 326 N.W2d 752 (1982)). In determ ning whether
88 102.17(4) and 102.66(1) are unconstitutional, we wll uphold

® Wsconsin Stat. § 808.05(2) provides in relevant part:
"The suprene court may take jurisdiction of an appeal or any
ot her proceeding pending in the court of appeals if: . . . [i]t
grants direct review upon certification from the court of
appeals prior to the court of appeals hearing and deciding the
matt er "
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the circuit court's findings of historical fact unless they are
clearly erroneous. See id. at 184.
B. The Fund and 2005 Ws. Act 172

14 To determne whether Society's constitutional rights
have been violated by the retroactive application of Ws. Stat.
88 102.17(4) and 102.66(1), sone background on the Fund,
including the changes inplemented by 2005 Ws. Act 172, is
necessary.

115 The Fund, established under Ws. Stat. § 102.65,
creates a source of supplenental worker's conpensation benefits
for certain cases in addition to the benefits the W rker's
Conpensation Act (the Act) requires an insurer "to pay to an
enpl oyee who is injured or who dies in the course of his

enpl oynent . " Teschendorf v. State Farm Ins. Co., 2006 W 89,

134, 293 Ws. 2d 123, 717 N W2d 258. Addi ti onal nonetary
burdens are inposed on enployers or insurers in certain
circunstances "to pay dependent children of deceased enployees
and injured enployees who would otherw se be underconpensated."”
Id., 136.

116 We have concluded that the adm nistration of the Fund

is consistent with the overall purpose of the Act. 1d., 937.

The fundanmental purpose of the [Act] is to conpensate
injured enployees. The [Act] ensures enployees
smaller but nore certain recoveries than mght be
available in tort actions, while enployers are freed
from the risk of Jlarge and unpredictable damage
awards. Accordingly, the [Act] balances the interests
of enployers and enployees by ensuring a recovery
sufficient to neet an enployee's economc danmages

10
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while keeping the expense of funding worker's
conpensati on manageabl e for enpl oyers.

Id. (internal quotations and citations omtted).

117 "The Fund is financed by paynents from enployers or
wor ker's conpensation carriers.” Id., 4935 see Ws. Stat.
§ 102.65 ("[Moneys payable to the state treasury under ss.
102.35(1), 102.47, 102.49, 102.59, and 102.60, together with all

accrued interest on those noneys, . . . shall constitute [the
Fund]."). Enpl oyers and insurers are required to nake paynents
upon the occurrence of certain specified events. Paynment s nust

be made into the Fund as follows: (1) a surcharge nust be paid
"of not less than $10 nor nore than $100" for failing to keep
records or nmake reports in accordance with the Act or for
falsifying such records or reports, Ws. Stat. 8§ 102.35(1); (2)
"[i]n each case of injury resulting in death" $20,000 nust be
paid, Ws. Stat. § 102.49(5)(a); (3) "in each case of injury
resulting in death |eaving no person dependent for support,” the
amount of the entire death benefit nust be paid, 8§ 102.49(5)(b);
(4) "in each case of injury resulting in death, |eaving one or

nore persons partially dependent for support,” the anmount of the
death benefit to a wholly dependent survivor less the death
benefit to a partially dependent survivor nust be paid,
§ 102.49(5)(c); (5 "[i]n the case of the loss or of the total
i mpairment of a hand, arm foot, leg, or eye," $20,000 nust be
paid, Ws. Stat. 8 102.59(2); and (6) in the case of an injury

sustained by a mnor illegally enployed, anobunts equal to or

doubl e the amount recoverable by the injured enployee, but not

11
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exceedi ng $7,500 or $15,000 depending on the violation, nust be
paid, see Ws. Stat. 8§ 102.60(1m (a)—(d).

118 The Fund distributes an additional death benefit to
the mnor children of an enployee who dies as the result of an
injury, see Ws. Stat. § 102.49(1), and makes paynents for
suppl enmental benefits or treatnent expenses to claimants wth
certain neritorious clains that are barred solely by the 12-year
statute of limtations, see Ws. Stat. § 102.66(1). 2005 Wss.
Act 172 made changes to the class of neritorious clains barred
by the statute of limtations that are eligible for paynent
di stributed fromthe Fund.

119 An enployee is barred from proceeding against an
enpl oyer or insurer if an application for a hearing is not filed
wthin 12 years from the date of injury, death or the |ast
paynment of conpensation was paid or would have been paid if no
advancenent was nade, whichever date is latest. See Ws. Stat.
§ 102.17(4) (2003-04); 8§ 102.17(4) (2005-06). 2005 Ws. Act 172
did not affect this provision.

120 2005 Ws. Act 172 anended both Ws. Stat. 88 102.17(4)
and 102.66(1). 2005 Ws. Act 172, 88 15, 62. Prior to the
passage of 2005 Ws. Act 172, § 102.17(4) (2003-04) provided

that "[i]n the case of . . . a traumatic injury resulting in the
| oss or total inpairnment . . . of a foot or any part of the rest
of the leg proximal to the foot, . . . there shall be no statute
of limtations, except that benefits or treatnent expense
becom ng due after" the 12-year statute of limtations has run
"shall be paid from the [Fund]." Additionally, 8§ 102.66(1)

12
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(2003-04) provided that "[i]n the event that there is an

otherwse neritorious claim for . . . a traumatic injury
resulting in the loss or total inpairnment . . . of a foot or any
part of the rest of the leg proximal to the foot, . . . and the
claimis barred solely by the statute of limtations under s.
102. 17(4), the department may . . . direct paynent from the
[ Fund] . "

21 Wsconsin Stat. 8§ 102.17(4), as anended, provides that
"benefits or treatnent expense for a traumatic injury becom ng
due after"” the 12-year statute of |limtations has run "shall be
paid by the enployer or insurer.” Wsconsin Stat. 8§ 102.66(1),

as anended, renoves traumatic injuries from the class of

"otherwise neritorious clain{s]" "barred solely by the statute
of limtations under S. 102. 17(4)" t hat are entitled
suppl enental benefits from the Fund. The anmendnents, enacted

under 2005 Ws. Act 172, took effect April 1, 2006. See 2005
Ws. Act 172 ("Date of publication: March 31, 2006"); Ws.
St at . 8§ 991.11 (Unless an effective date is expressly
prescribed, "[e]very act . . . shall take effect on the day
after its date of publication.").

22 Accordingly, Ws. Stat. 88 102.17(4) and 102.66(1), as
anmended effective April 1, 2006, elimnated the 12-year statute
of limtations for traumatic injuries and shifted the burden of
paynment of benefits or treatnent expense becom ng due after 12
years from the date of the injury, death or |ast paynent of
conpensation, from the Fund to the enployer or insurer. See

Ws. Legislative Council Act Menop for 2005 Ws. Act 172, at 98

13
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(June 9, 2006) , avai |l abl e at

http://ww. | egi s. state.w .us/ 2005/ data/l c_act/act172-sb474. pdf.

C. Constitutionality of Retroactive Legislation
as Applied to Society

123 For purposes of this appeal, the parties concede that
Ws. Stat. 88 102.17(4) and 102.66(1), as anended effective
April 1, 2006, apply retroactively to Liska's claim

24 1t is wundisputed that wunder Ws. Stat. § 102.17(4)
(2003-04) the statute of limtations ran on June 12, 2002, 12
years after Society made its |ast paynment of conpensation for
temporary total disability benefits to Liska on June 12, 1990.°
It is further wundisputed that prior to 2005 Ws. Act 172,
Liska's benefits or treatnment expense com ng due after June 12,
2002, were payable from the Fund, see 8§ 102.17(4) (2003-04) and
Ws. Stat. § 102.66(1) (2003-04). However, pursuant to the
retroactive application of 88 102.17(4) and 102.66(1), as

" The statute of linitations runs "12 years fromthe date of

the injury or death or fromthe date that conpensation . . . was
| ast paid, or would have been |ast payable if no advancenent
were made, whichever date is latest.” Ws. Stat. § 102.17(4)
(enmphasi s added). June 25, 1982, was the date of Liska's
injury. June 12, 1990, was the date Society made its |ast
paynment of conpensation for tenporary total disability benefits
to Liska. In addition to paying tenmporary total disability

benefits, Society also admtted liability for 337.5 weeks, or
6.49 years, of permanent partial disability benefits, which were

paid in an advance |unp sum on February 18, 1983. If no
advancenent had been nmade, Society would have nade its | ast
paynment to Liska in August 1989. June 12, 1990, being the

| atest of the three dates, is used to calculate when the statute
of limtations ran on Liska's claim See § 102.17(4). As such,
the statute of limtations ran on June 12, 2002, 12 years from
June 12, 1990, the date that conpensation was |ast paid.

14
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anmended, Liska's benefits or treatnent expense com ng due after
June 12, 2002, nust be paid by Society.

25 Accordingly, Society and the Fund dispute only whether
the retroactive application of Ws. Stat. 88§ 102.17(4) and
102.66(1), as applied to Society, is unconstitutional. Soci ety
argues that the retroactive application of 88 102.17(4) and
102.66(1), deprives it of a substantive property right wthout
due process of l|law and substantially inpairs its contractual
obl i gati on. W agree wth Society and conclude that the
retroactive application of 88 102.17(4) and 102.66(1), as
anended effective April 1, 2006, wunconstitutionally deprives
Society of property wthout due process of |law and violates the
contract clauses of the state and federal constitutions.

26 The legislature can pass a statute that has
retroactive effect so long as it does not violate the federal or
state constitution. As with all Ilegislation, "[r]etroactive

legislation is presuned constitutional." Barbara B., 277

Ws. 2d 378, f17. "This presunption is based on our respect for
a co-equal branch of governnent and is neant to pronote due

deference to legislative acts.” Dane Cnty. Dep't of Hunman

Servs. v. P.P., 2005 W 32, 916, 279 Ws. 2d 169, 694 N W2d

344. Because a facial constitutional challenge attacks the |aw
itself as drafted by the legislature, claimng the law is void
from its beginning to the end and that it cannot be
constitutionally enf orced under any ci rcunst ances, t he

presunption of constitutionality is proper. State v. Wod, 2010

W 17, 913, 323 Ws. 2d 321, 780 N.W2d 63.
15
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27 Society, however, nounts an as-applied challenge,?
claimng that Ws. Stat. 88 102.17(4) and 102.66(1) are
unconstitutional as applied to Society. In an as-applied
chal l enge, our task is to determ ne whether the statute has been
enforced in an wunconstitutional rmanner. Wile we presune a
statute is constitutional, we do not presune that the State
applies statutes in a constitutional manner. Because the
| egi slature plays no part in enforcing our statutes, "deference
to legislative acts" is not achieved by presumng that the

statute has been constitutionally applied. Dane OCnty., 279

Ws. 2d 169, f916. As such, neither the challenger nor the
enforcer of the statute face a presunption in an as-applied

chal l enge.® The chal |l enger, however, has the burden of proof, a

8 That Society advanced an as-applied challenge here is
evident from Society's briefs and oral argunent. Moreover, even
if Society had advanced both a facial challenge and an as-
applied challenge, as the dissent asserts, dissent, 6 n.3, a
"facial challenge should generally not be entertained when an
"as-applied" challenge <could resolve the case.” Col or ado
Republican Fed. Canmpaign Commin. v. Fed. Election Conmin, 518
U S 604, 624 (1996) (citing Renne v. Geary, 501 U S. 312, 323-
24 (1991)).

® The dissent inproperly presunes the statutes in this case
were constitutionally applied. It states: "Society has fallen
far short of neeting its burden of overcom ng the presunption of
constitutionality, nmuch less proving it unconstitutional beyond
a reasonable doubt." D ssent, {10. As we just explained,
because Society is not nmounting a facial challenge to Ws. Stat.
88 102.17(4) and 102.66(1), it need not overcone the presunption
of constitutionality. | nstead, Society has the burden of
provi ng, beyond a reasonable doubt, that the statutes were
applied to it in an unconstitutional manner.
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concept distinct from the presunption of constitutionality.
Society, as the challenger, has the burden of proving the
statute, as applied to it, is unconstitutional beyond a

reasonabl e doubt. See State v. Smith, 2010 W 16, 1918, 323

Ws. 2d 377, 780 N. W 2d 90.

The dissent further confuses the distinction between facial
and as-applied challenges in faulting Society for its failure to
put forth evidence estimating "how many clainms Society would
face from claimants who would be in the same position as the
claimant here" and "the magnitude of future liability inposed on
Society." D ssent, 909. Because these facts are absent, the
di ssent asserts that Society has failed to neets its burden of
proving the statutes unconstitutional beyond a reasonabl e doubt,
and therefore, a remand for an evidentiary hearing is necessary.
I d., 910.

Because Soci ety makes an as-applied challenge, not a facial
chal l enge, "we assess the nerits of the challenge by considering
the facts of the particular case in front of us, 'not
hypot hetical facts in other situations'" and determ ne whether
"the challenger [] showed] that his or her constitutiona
rights were actually violated.” State v. Wod, 2010 W 17, 913
323 Ws. 2d 321, 780 N.W2d 63 (quoting State v. Handan, 2003 W
113, 943, 264 Ws. 2d 433, 665 N . W2d 785). As such, evidence
estimating the retroactive statutes' inpact on other clains |ike

Liska's that Society nmay face and the potential liability
resulting fromany such clains are facts outside "the particul ar
case in front of us,"” id., and therefore, are not relevant. The

evidence presented by Society regarding the facts of this
particular case is sufficient to denonstrate that Ws. Stat.
88 102.17(4) and 102.66(1) as applied to Society are
unconstitutional beyond a reasonabl e doubt.
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1. Due process
28 The due process clauses of Article I, Section 1 of the
Wsconsin Constitution!® and the Fourteenth Anmendment to the
United States Constitution! protect individuals from being

deprived of property wthout due process of |aw Barbara B.,

277 Ws. 2d 378, f118. W have adopted a two-part test to
determ ne whether retroactive statutes conport with due process.
See id., 1119-20.

129 We first determ ne whether application of the statutes
in question to the party challenging the statute actually has a
retroactive effect. Id., 920. This inquiry turns on whether
the challenging party has a "vested" right. [Id. "'The concept
of vested rights is conclusory—a right is vested when it has
been so far perfected that it cannot be taken away by statute.'"
Id. (quoting Neiman, 236 Ws. 2d 411, 914) (further internal

guotations and citation omtted).

1 Article 1, Section 1 of the Wsconsin Constitution
provi des: "All people are born equally free and independent,
and have certain inherent rights; anong these are life, |iberty

and the pursuit of happi ness; to secure these rights,
governments are instituted, deriving their just powers from the
consent of the governed."

1 The Fourt eent h Amendnent to the United St at es

Constitution provides in relevant part: "No State shal
deprive any person of life, liberty, or property, wthout due
process of law. . . ." US. Const. anend. XIV, 8§ 1.

We have concluded that the due process clause in our state
constitution is the "substantial equivalent” to its counterpart
in the federal constitution. Neiman v. Am Nat'l Prop. & Cas.
Co., 2000 W 83, 18, 236 Ws. 2d 411, 613 N W2d 160.
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130 However, nerely "identifying a substantive, or vested,
property right is not dispositive for due process purposes.”
Nei man, 236 Ws. 2d 411, 914. After a vested property right has
been identified, we enploy the balancing test set forth in

Martin v. Richards, 192 Ws. 2d 156, 531 N.W2d 70 (1995), which

"exam nes whether the retroactive statute has a rational basis."”

Barbara B., 277 Ws. 2d 378, 919; Neinman, 236 Ws. 2d 411, 1Y14-

15. "Whet her there exists a rational basis involves weighing
the public interest served by retroactively applying the statute
against the private interest that retroactive application of the

statute would affect.” Matthies v. Positive Safety Mg. Co.,

2001 W 82, 127, 244 Ws. 2d 720, 628 N.W2d 842 (citing Martin,

192 Ws. 2d at 201). The retroactive legislation nust have a

2

"'rational |egislative purpose.'"? Chappy, 136 Ws. 2d at 192

12 W note that Neiman, and other cases followi ng Neiman,
require a showing of a "substantial" or "'significant and
legitimate'" public purpose for retroactive legislation to
survive a due process chall enge. Id., 923 (quoting Chappy V.
LIRC, 136 Ws. 2d 172, 187, 401 N W2d 568 (1987)). Such a
requirenent is absent from our discussion because it is
inconsistent with the rational basis test that applies to a due
process challenge to retroactive | egislation

In a contract cl ause chall enge, "[t]he degree of
[contractual] inpairnent determnes the level of scrutiny to
which the legislation in question will be subjected.” State ex
rel. Cannon v. Mran, 111 Ws. 2d 544, 558, 331 N W2d 369
(1983). "[T] he requirenent that there exist a significant and
legitimate public interest arises only where there exists a
substantial inpairnment [of a contractual obligation]. If the
impairment is less than substantial, a dimnished degree of

scrutiny is required.” Chappy, 136 Ws. 2d at 188.
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(quoting Pension Benefit Guar. Corp. v. RA Gay & Co., 467

US 717, 730 (1984)). To survive a due process chall enge, the
"public purpose . . . [nust] outweigh[] the private interests

overturn[ed]"” by the challenged | egislation. Nei man, 236
Ws. 2d 411, 923 (citing Martin, 192 Ws. 2d 156); Matthies, 244

Ws. 2d 720, 948 ("conclud[ing] that any public interest served

In contrast, we review a due process <challenge to
retroactive legislation under a rational basis review Nei man
236 Ws. 2d 411, ¢99. As such, "when a retroactive statute is
chal l enged, the due process test [requires a] showi ng 'that the
retroactive application of the legislation is itself justified
by a rational legislative purpose.'" Chappy, 136 Ws. 2d at 192
(quoting Pension Benefit Guar. Corp. v. RA Gay & Co., 467
U S 717, 730 (1984)).

In Neiman, we were confronted with whether retroactive
| egi slation violated due process. Nei man, 236 Ws. 2d 411, 11
In that case we relied on Chappy's discussion of a public
purpose that justifies a substantial inpairnment of contract in
our discussion of the due process balancing test. W explai ned:

The balancing test enployed in Chappy included an
exam nation of the public purpose behind the statute.
W stated that the public purpose nmust be "significant
and legitimte" and "directed towards renedying a
broad and general social or economc problem”™ As in
the Chappy analysis, the public purpose supporting
retroactivity under a due process analysis nust also
be substantial, valid and intended to renedy a general
econom ¢ or social issue.

Id. at 923 (quoting Chappy, 136 Ws. 2d at 187-88) (internal
citations omtted).

We conclude that requiring a showng of a "significant and

legitimate public purpose” in the course of a due process
chal l enge inproperly subjects the retroactive legislation to a
hei ghtened |evel of scrutiny. Retroactive |egislation nust be
"justified by a rational |egislative purpose.” Pension Benefit,

467 U. S. at 730.
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I's substantially outweighed by the inpairnment of Mtthies'
right to recover"); Mrtin, 192 Ws. 2d at 211 ("conclud[i ng]
that the private interest outweighs the mnimal public interest
served by the retroactive application of the cap.").

131 In Neiman, we were asked to determne whether the
retroactive application of a statutory increase in recovery for
the loss of society and conpanionship for wongful death of a
m nor violated due process. Nei man, 236 Ws. 2d 411, f11. At
the time of the accident that caused Neiman's child to be
stillborn, a statute limted damages for the | oss of society and

conpanionship of a mnor child in a wongful death action to

$150, 000. Id., 1 & n.1 Subsequently, the legislature
increased the damages limt by statute to $500, 000. Id., 11 &
n. 2. Because Wsconsin law provides that the anount of
recovery, when set by statute, "is fixed on the date of injury,"”

id., 913 (citing Martin, 192 Ws. 2d at 206-07), we concluded
that the insurer, Anmerican National Property and Casualty
Conpany (Anerican National), had "a right to a fixed exposure to
liability that accrued on the date of the injury which would be

adversely affected by retroactive application” of the change in

statutory damage limts. Matthies, 244 Ws. 2d 720, 120
(di scussi ng Nei nan). Accordingly, the retroactive increase in
damages available "affect[ed] a substantive right," in regard to

the amount of the paynent, which vested on the date of the
injury. Neinman, 236 Ws. 2d 411, 113.

132 In applying the balancing test, we concluded that the
retroactive | egi sl ation "unfairly overturn| ed] settl ed
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expectations." ld., 922. Specifically, we explained that
American National had a private interest in having "its
liability fixed on the date of injury,” and on the date of

injury, the insurer's exposure to liability for damages was not
to exceed $150, 000. Id., 920. Because American National's
liability for danmages increased to $500,000, the retroactive
| egi slation "unsettled" Anmerican National's private interest in
fixed liability. 1d.

133 W  further | ooked to whether the retroactive
| egi sl ation swept away Anerican National's settled expectations
""suddenly and wi thout individualized consideration."" Id., 121

(quoting Landgraf v. USI Film Prods., 511 U S. 244, 266 (1994)).

I nsurers, such as Anerican National, "reasonably rely upon the
law as set forth by the courts and the legislature.” Id.
Accordingly, the retroactive legislation "deprived [Anmerican
National], as well as other defendants in tort actions, of a
meani ngful notice of the potential increase in exposure to
clains or an opportunity to increase premuns to pay the expense
of this increased exposure." 1d.

134 We then turned to the second prong of the balancing
test to determne "whether the public purpose for this
retroactive application of the statute outweighs the private
interests it overturns." 1d., 9123. W considered all of the
public purposes identified by Neiman, the l|egislative history
and the general context of wongful death clains and concl uded
that while "the public interests identified would arguably
support prospective application of an increase in damages . . .
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t hese reasons provide[d] weak support for retroactive increases
in damages." 1d., 1124-30. Because the public interests served
did not outweigh the private interests overturned by retroactive
application, we concluded "that the retroactive application of
the statute violate[d] due process.” 1d., 131

135 More recently, in Mitthies, we were confronted wth
whether retroactive legislation "anending the statute on
contributory negligence, Ws. Stat. 8§ 895.045, to limt joint
and several liability to a person found 51% or nore causally
negligent[,]" as applied to Matthies' negligence claim violated
due process. Mtthies, 244 Ws. 2d 720, f1. Matthies' hand was
injured by a punch press. At the tinme of Matthies' injury,
"joint and several liability was a common-law rule in Wsconsin
which permtted a plaintiff to recover his or her danmages from
any one of two or nore persons whose joint or concurring
negligent acts caused the plaintiff's injury." Id. After
Matt hi es’ accident, but before he filed his negligence claim
the | egislature anended 8§ 895. 045.

136 In identifying the public interest served by
retroactive application of Ws. Stat. 8§ 895.045, we first noted
that "there [was] nothing in the Legislative Reference Bureau's
|l egislative drafting file which indicate[d] that the |legislature
anended Ws. Stat. § 895.045 in response to a pressing, or
otherwi se, economc or social issue." [|d., 932 Accordi ngly,
we explained that "to determne, based on the Ilegislative
hi story avail able, what notivated the legislature to nodify the
doctrine, requires speculation.” Id. As a result, we
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considered Positive Safety's contentions regarding the public
interest served by retroactive application of the statute. W
rejected each of Positive Safety's contentions, concluding that

they did not establish a public interest and that the record was

devoid of any evidence in support of its contentions. I d.,
1133-36.
137 In contrast, we concl uded t hat "retroactive

application of Ws. Stat. § 895.045(1) would severely inpair

Matthies' right to recover all of his damages . . . wthout any
real notice." [d., 946. At the tine he was injured, Mtthies
was entitled to a full recovery of his damages from any

def endant found causally negligent. The anended statute had the
potential to reduce Matthies' danages by 50 percent, possibly
nmore. 1d., 9946-47. In balancing the respective interests, we
concluded that "the substantial inpairnment of Matthies' right to

recovery significantly outweigh[ed] the public interest, if any,

served by retroactive application of § 895.045(1)." Id., 947.
"Accordi ngly, retroactive application of 8§ 895.045(1)'s
nodi fi cation of j oi nt and sever al liability [ was] an
unconstitutional violation of due process.” |d.

138 Finally, our decisions establish the significance of
an insurer's inability to recover from its insured, through
i ncreased prem uns, | osses resul ting from retroactive

| egi sl ati on. See Chappy, 136 Ws. 2d at 193-94; State ex rel

Briggs & Stratton v. Noll, 100 Ws. 2d 650, 657-58, 302 N W2d

487 (1981). In Chappy, we concluded that the retroactive
application of Ws. Stat. 8§ 102.43(7)(b), which increased the
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wor ker's conpensation benefits of enployees suffering a renewed
period of tenporary total disability, did not violate due
pr ocess. Chappy, 136 Ws. 2d at 174-75. In Chappy, we
di stinguished Noll, a case in which we concluded that the
retroactive application of an increase in maximum worker's
conpensation benefits violated due process. Noll, 100 Ws. 2d

at 658. W expl ai ned:

In Noll we held that the challenged statute was
unconstitutional because it retroactively affected the
enpl oyer's obligation which already had been set by
| aw. Qur conclusion was based upon the fact that
there was no opportunity for the insurer, through
i ncreased premuns, to recover for statutorily inposed
increased disability paynents growing out of past
events.

Chappy, 136 Ws. 2d at 194 (internal citation omtted). By
contrast, the <challenged statute in Chappy "create[d] new
obligations with respect to past transactions, only upon the
occurrence of a new, prospective event." Id. Because the
triggering event was prospective, nothing prevented an insurer
from seeking a rate increase based on the actuarial probability
that a future claim based on a past injury, would arise. |d.
139 W& apply this background of constitutional principles
to the challenged |egislation. W "'view[] statutes of
limtations as substantive statutes[, which] create and destroy

rights.'" State v. Haines, 2003 W 39, 112, 261 Ws. 2d 139,

661 N.W2d 72 (quoting Betthauser v. Md. Protective Co., 172

Ws. 2d 141, 149, 493 N.W2d 40 (1992)). "'[T]he right which is

subject to constitutional protection is that which vests at the
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tine the statute runs, not before."" ld., Y13 (quoting Otnman

v. Jensen & Johnson, Inc., 66 Ws. 2d 508, 522, 225 N.W2d 635

(1975)). As such, "'once a statute of |imtations has run, the
party relying on the statute has a vested property right in the
statute-of-limtations defense, and new |aw which changes the
period of Ilimtations cannot be applied retroactively to

extinguish that right."" 1d., 913 (quoting Borello v. US. Gl

Co., 130 Ws. 2d 397, 416, 388 N.W2d 140 (1986)). Conversel vy,
"*where a new extended period of limtations [is] provided by

statute in the interim between the accrual of the cause of

action and the running of the original period of limtations,
the new period would apply."" 1d. (quoting Borello, 130 Ws. 2d
at 416). In the latter instance, because the statute of
[imtations has not run, the right to a statute of limtations

defense has not yet vested and, therefore, is not subject to the
same constitutional protection.

40 Wsconsin Stat. § 102.17(4) (2003-04) inposed a 12-
year statute of limtations on traumatic injury clains.
8§ 102.17(4) (2003-04) ("The right of an enployee . . . to
proceed under this section shall not extend beyond 12 years from
the date of +the injury or death or from the date that
conpensation . . . was l|last paid."). It is undisputed that the
12-year statute of limtations ran on Liska' s claim on June 12,
2002, prior to the passage of 2005 Ws. Act 172. See supra 124
& note 7. Accordingly, applying the rule set forth in Haines,

Society has a substantive property right in its statute of
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[imtations defense, which vested on June 12, 2002, when the
statute of limtations ran.

41 However, we recognhize that Ws. Stat. 8§ 102.17(4)'s
statute of limtations operates differently than the typical
statute of limtations in that it does not bar a claimant from

initiating a claim for relief, see Wnke v. Gehl Co., 2004 W

103, 950, 274 Ws. 2d 220, 682 N W2d 405 (explaining that a
statute of limtations establishes a tineframe within which a
claim nust be initiated); instead, it limts the liability of
the enployer or insurer such that they are required to pay an
enpl oyee's benefits or treatnment expenses for a fixed period
before the Fund takes over, § 102.17(4) (2003-04).

142 Whether Ws. Stat. 8§ 102.17(4) (2003-04) operates as a
traditional statute of limtations does not alter the fact that
Society has a substantive, vested property right because
Society's statute of Ilimtations defense translates into a
vested right of fixed exposure to liability. Fol | owi ng Nei man,
we conclude that Society has a vested right in limting its
liability to pay Liska's benefits or treatnent expense once 12
years from the date of the l|ast paynent of conpensation had

passed. See Neiman, 236 Ws. 2d 411, 113. Let us explain nore

fully.

43 W sconsin St at . 8§ 102.17(4) (2003-04) i nposed
liability on Society for Liska's benefits or treatnent expense,
and the statute of limtations established that such liability
expired 12 years from the date of its last paynment of
conpensation to Liska. On June 12, 2002, 12 years from the | ast
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paynment of conpensation, the statute of Ilimtations ran, and
Society's liability to Liska expired. See § 102.17(4) (2003-
04). It was on that sane date that Society's right to 12 years
fixed liability vested. This is so because on June 12, 2002

the running of the statute of Ilimtations gave Society a
conplete defense to further liability on Liska's claim See
Hai nes, 261 Ws. 2d 139, f113. W sconsin Stat. 88 102.17(4) and
102. 66(1), which were enacted after Society's right to fixed
liability vested, renewed Society's liability for Liska's
benefits or treatnent expense until Liska's death. Accordingly,
the retroactive |legislation affected Society's substantive,
vested "right to a fixed exposure to liability" that accrued on

the date the statute of Ilimtations ran. See Matthies, 244

Ws. 2d 720, 920 (discussing Neiman).

144 Because we have <concluded that the retroactive
application of W s. St at. 88 102.17(4) and 102. 66(1)
"'retroactively affects a substantive right that accrued before
the passage of the legislation,'" "we proceed [to] the Martin

bal ancing test." Barbara B., 277 Ws. 2d 378, 9120 (quoting

Matthies, 244 Ws. 2d 720, Y27). First, we consider the private
interests overturned by this retroactive I|egislation, including
any unfairness inherent in its application.

145 As we explained above, Society has a right to fixed
exposure to liability, which vested on June 12, 2002, the date
the statute of limtations ran. At the time of Liska's injury,
Society was responsible for all benefits or treatnent expense
for 12 years from the date of the |ast paynent of conpensation
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See Ws. Stat. § 102.17(4) (2003-04). Society's right to fixed
ltability 1is unsettled by the retroactive application of
§ 102.17(4) and Ws. Stat. 8§ 102.66(1) because the statutes
renewed Society's liability for Liska's benefits or treatnent

expense until Liska's death

146 While Society's total liability for Liska's future
benefits or treatnent expense is unknown, its potenti al
l[tability is significant. This can reasonably be inferred from

the treatnment expense previously incurred. Since the statute of
limtations ran in 2002, Liska submtted expenses for paynent of
which the Fund was ordered to pay approximtely $3, 300. I n
2007, Liska submitted expenses in the anopunt of $2,189.80, or

$8,159.09 if Liska's health insurer was to be reinbursed.

Because Liska's injury will require ongoing medical treatnent
and because Society's liability is limted only by Liska's
death, it 1is reasonable to assune that Society wll be

responsible for paying thousands of dollars of treatnent
expenses in the future. The above-listed expenses, incurred by
a single insured over the course of a few years, are not de
mnims and have the potential to be substantial.

147 Society's right to fixed liability was unsettled
""suddenly and w thout individualized consideration.'" Neiman
236 Ws. 2d 411, 1921 (quoting Landgraf, 511 U S at 266)).
| nsurers, such as Society, "reasonably rely upon the |law as set
forth by the courts.” [d. Additionally, Society had no notice
of the change in its liability prior to the passage of 2005 Ws.
Act 172, which went into effect the day after its date of
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publ i cati on. Accordingly, retroactive application of 2005 Ws.
Act 172 deprived Society of any neaningful notice of the
potential increase in exposure to clains.

148 The retroactive application of Ws. Stat. 88 102.17(4)
and 102.66(1) not only exposes Society to liability for Liska's
claim after the statute of limtations ran, but also prevents
Society from any opportunity to recover, through an increase in
Meyer's prem uns, the expense of Society's increased exposure on
Liska's claim The circuit court made a finding that Society
had no way to recoup the expenses resulting from Liska's claim
t hrough prem uns. The Fund has not denonstrated that such a
finding is clearly erroneous. Mor eover, because Society's
increased liability arises out of a past event—+tiska' s injury—
and not a prospective event, Noll supports the circuit court's
finding that Society had no opportunity to recoup expenses

t hrough increased prem uns. See Chappy, 136 Ws. 2d at 194

(di scussing Noll).

149 We now turn to the other side of the Martin bal anci ng
test and consider the public interest served by retroactive
application of Ws. Stat. 8§ 102.17(4) and 102. 66(1).

150 We note, as in Matthies, that there is nothing in the
Legi slative Reference Bureau's legislative drafting file that
denonstrat es a rational | egi sl ative pur pose justifying
retroactive application of W s. St at. 88 102.17(4) and
102. 66(1). See Matthies, 244 Ws. 2d 720, ¢932. As such, "to

determne . . . what notivated the legislature to nodify the
doctrine, requires speculation.” Id.
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51 The Fund contends that the |egislature anmended Ws.
Stat. 88 102.17(4) and 102.66(1) "for the purpose of maintaining
the solvency of [the Fund]."” There is nothing in the drafting
file or anywhere else in the record that suggests that the Fund
was insolvent or that retroactive application of 88 102.17(4)
and 102.66(1) would affect the solvency of the Fund.

52 Contrary to our holding in Chappy, the public purpose
identified here is at odds with the purpose of the Act. Chappy,
136 Ws. 2d at 193 (explaining that the public purpose of the
retroactive legislation was "consistent with the basic purpose
of worker's conpensation"). The fundanental purpose of the Act
is to conpensate injured enployees through smaller, but nore
certain recoveries than mght be available in tort actions,
while enployers or insurers are freed fromthe risk of |large and

unpr edi ct abl e damage awards. Teschendorf, 293 Ws. 2d 123, 137.

Because the retroactive legislation nakes Society responsible

for Liska's benefits or treatnment expense without limt unti
Liska's death after the statute of limtations had run on such
claim the retroactive legislation subjects Society to

potentially significant and unpredictable damage awards.
Therefore, the retroactive |egislation underm nes the Act's goal
of keeping the expense of funding worker's conpensation
predi ctabl e and nmanageable. See id.

153 Now that t he respective interests have been
identified, we nust balance themto determ ne whether the public
interest served by the retroactive legislation outweighs the
private interest at stake. In so doing, we conclude that
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Society has net its burden of establishing beyond a reasonable
doubt that retroactive application of Ws. Stat. 88 102.17(4)
and 102.66(1), as anended, violated its right to due process.
Bal ancing the public's interest against Society's private
i nterest, we weigh Society's private interest as nore
substanti al .

154 Shifting the burden of traumatic injury benefits or
treatnent expense to self-insured enployers or insurers to
mai ntain the solvency of the Fund, as Society contends, provides
weak support for retroactive application of Ws. St at.
§8 102.17(4) and 102.66(1).® W reiterate that the record is
devoid of any evidence denonstrating that the |egislature
intended 88 102.17(4) and 102.66(1) to apply retroactively to
mai ntain the solvency of the Fund. However, assum ng that
requiring insurers to pay for time-barred traumatic injury
claims maintains the solvency of the Fund, we think this weighs
in Society's favor because it denonstrates the significant
financial burden being shifted to insurers. This is so because

in order to inpact the solvency of the Fund, tinme-barred

13 Despite our conclusion that maintaining the solvency of
the Fund 1is an insufficient public purpose to justify
retroactive application of W s. St at. 88 102.17(4) and
102.66(1), the same public purpose my justify prospective
application of +the statutes. See Martin v. R chards, 192
Ws. 2d 156, 201, 531 Nw2d 70 (1995) ("' The [retroactive]
aspects of legislation, as well as the prospective aspects, nust
meet the test of due process, and the justifications for the
latter may not suffice for the forner.'") (quoting Usery wv.
Turner El khorn Mning Co., 428 U.S. 1, 17 (1976)). W, however
do not decide the constitutionality of the prospective
application of 8§ 102.17(4) and 102.66(1).
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traumatic injury clainms nust necessarily involve paynent of
significant benefits or treatnment expense.

155 The evidence in the record supports our conclusion
that the <challenged legislation wll expose Society to
potentially significant | osses. For the years 2004 through
2007, Liska submitted medical expenses totaling either $5,512.23
or $11,481.52, depending on whether Liska's health insurer is to
be reinbursed. W view this as significant. Also, weighing in
Society's favor is the unfairness resulting fromits inability
to recoup its |osses through increased prem uns. See supra 148.

2. Contract clause

156 Retroactive legislation my not wunconstitutionally
inpair the obligation of contract in violation of Article I,
Section 10 of the United States Constitution* or Article 1,
Section 12 of the Wsconsin Constitution. W are bound by the

United States Suprenme Court's interpretation of the United

4 Article |, Section 10 of the United States Constitution
provi des:

No state shall enter into any treaty, alliance
or conf ederati on; gr ant letters of mar que and
reprisal; coin noney; emt bills of credit; nake any
thing but gold and silver coin a tender in paynent of
debts; pass any bill of attainder, ex post facto |aw,
or law inmpairing the obligation of contracts, or grant
any title of nobility.

15 Article 1, Section 12 of the Wsconsin Constitution
provides: "No bill of attainder, ex post facto |law, nor any |aw
inpairing the obligation of contracts, shall ever be passed, and
no conviction shall work corruption of blood or forfeiture of
estate.”
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States Constitution's contract clause. Chappy, 136 Ws. 2d at
186. Additionally, we generally interpret the state and federal
contracts clauses coextensively, although we are not bound to do
so. 1d.

57 The constitutional proscription against inpairnment of
the obligation of contract is not absolute. 1d. Instead, the
prohi bition of the contract clause nust accomopdate the police
power of the state to pass |law that pronotes the common wealth
or is necessary for the general good of the public, though
contracts previously entered into nay thereby be affected. Id.
at 186-87. As such, we have developed a nulti-part test to
anal yze whether retroactive legislation inmpairs a contractual
obligation such that it rises to the level of a constitutional
vi ol ati on.

158 The first step is to determine how severely the

contractual relationship has been inpaired by the challenged

| egi sl ation. Id. at 187-88. This determ nation neasures the
| evel of scrutiny to which the legislation is subjected. |d. at
187 (citing Energy Reserves Gp., Inc. v. Kansas Power & Light
Co., 459 U.S. 400, 411 (1983)). "If the legislation constitutes

a substantial inpairnment, there nust exist a significant and
| egitimate public purpose behind the legislation.™ Id. (citing

Energy Reserves, 459 U S. at 411). "If the inpairnment is |ess

than substantial, a dimnished degree of scrutiny is required."”
ld. at 188. If there is no inpairment or only mnimal

inpairnment, we end the inquiry. Ws. Prof'l Police Ass'n v.

Li ght bourn, 2001 W 59, 9147, 243 Ws. 2d 512, 627 N W2d 807.
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Under any degree of scrutiny, the public purpose ought to be
"directed towards renedying a broad and general social or
econom c problem™” Chappy, 136 Ws. 2d at 188. Accordi ngly,
the greater the severity of the inpairnent, the higher the
hurdl e the legislation nmust clear. [|d. at 187.

159 To determne the extent of the inpairnment, we "look to
the reasonabl eness of the parties' reliance upon the contract
affected.” I1d. It is inportant that we consider "whether the
industry affected has been regulated in the past, whether the
legislation nullified a basic term of the contract, and the
potential liability inposed as a result of the challenged

| egi slation."” Id. (citing Alied Structural Steel Co. .

Spannaus, 438 U.S. 234, 242-47 (1978)).

160 Finally, once we have identified a significant and
legitimate public purpose, the inquiry is whether the chall enged
| egislation "is based 'upon reasonable conditions and is of a
character appropriate to the public purpose justifying the
l egislation's adoption."" 1d. at 188 (quoting Allied, 438 U S
at 244) (brackets omtted).

61 In Cannon, retroactive |legislation operated to reduce
the salaries of certain MI|waukee County circuit court judges by
t he anmount of pension benefits they received from the M I waukee

County Enpl oyees' Retirenment System State ex rel. Cannon V.

Moran, 111 Ws. 2d 544, 545, 331 N W2d 369 (1983). W decl ared
t he retroactive | egi slation unconsti tuti onal because it

substantially inpaired a contractual obligation.
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162 We first noted that "legislation which alters the
contractual expectations of the parties inpairs the obligation
of contract."” 1d. at 555 (citing Allied, 438 U S at 245-46);
see also Lightbourn, 243 Ws. 2d 512, {155. Accordi ngly,

because the challenged legislation operated to reduce the
circuit court judges' salaries by the anpbunt of pension benefits
they received, the legislation inpaired the ~circuit court
judges' obligations under their benefit contracts. Cannon, 111
Ws. 2d at 557.

163 We then turned to whether the contractual i npairnent
was substantial . W noted that in Alied, the Suprenme Court
concluded that a retroactive statute created a substantial
i npai rment because "the legislation . . . nullified an express
term of the contract which was bargained for and reasonably
relied upon by the parties, resulting in a conpletely unexpected
liability." 1d. at 558.

164 Relying on the standard in Alied, we concluded that
the contractual i npai r ment was substanti al. | d. The

plaintiffs' contracts "expressly entitled them to a certain

anmount of pension benefits,” which was "nullified" by the
chal l enged | egislation. | d. Furt her nore, because the
plaintiffs "reasonably relied upon the contract terns," the

chal lenged legislation created a "conpletely unexpected and
substantial loss." 1d. at 558-59.

165 Applying the test set out above, we conclude that
Society has met its burden of establishing beyond a reasonable
doubt that retroactive application of Ws. Stat. 88 102.17(4)
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and 102.66(1), as anended, unconstitutionally inpairs Society's
rights of contract.

166 First, we determine whether Ws. Stat. 88 102.17(4)
and 102.66(1) inpair Society's contractual obligations. See
Chappy, 136 Ws. 2d at 187. We conclude that they do. I n
exchange for a set premum Society contracted to provide Myer
with worker's conpensation insurance for its injured enployees.
Society negotiated its underwiting, pricing and prem uns based
upon the Act as it then-existed, including the then-existing 12-
year statute of I|imtations applicable to traumatic injury
cl ai ns. Retroactive application of 88 102.17(4) and 102.66(1)
"alter[ed] the contractual expectations of" Society by renew ng
its liability on Liska's claim after its original liability
expired on June 12, 2002, the date the statute of limtations

ran. See Cannon, 111 Ws. 2d at 555. As such, the legislation

inpaired the obligation of contract.

167 Applying the factors set out in Chappy and follow ng
our analysis in Cannon, we further conclude that the inpairnent
of Society's contractual obligation was substantial. The
legislation here nodified a basic term of an insurance
contract—the extent of an insurer's liability for traumatic
injury clainm—w»ahich was bargained for and reasonably relied
upon by the parties. This "result[ed] in a conpletely
unexpected liability" to Society after its original period of
liability had expired, nanely, new liability on Liska's claim
until his death. See id. at 558. Furthernore, this conpletely
unexpected liability exposes Society to potentially significant
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| osses. The record reflects that since the statute of
limtations ran, Liska submtted nedical expenses totaling
either $5,512.23 or $11,481.52, depending on whether Liska's
insurer is reinbursed. Either figure is a significant expense
Finally, because Society is liable for all benefits or treatnent
expense for a serious and permanent injury until Liska's death

the "potential Iliability" is significant. See Chappy, 136

Ws. 2d at 187.

68 Because we conclude that the |egislation constitutes a
substanti al inpairment of Society's contract rights, t he
chal l enged legislation is subject to heightened scrutiny. As
such, there mnust exist a significant and legitimate public
pur pose behind the |egislation. Id. at 187-88. In declaring
the retroactive application of Ws. Stat. 88§ 102.17(4) and
102. 66(1) unconstitutional for wviolating due process, we
concluded that the retroactive legislation was not justified by
a rational legislative purpose under a dimnished degree of

scrutiny. See id. at 192 (quoting Pension Benefit, 467 U. S. at

730) ("[When a retroactive statute is challenged, the due
process test is net by showng 'that the retroactive application
of the legislation is itself justified by a rational |egislative
pur pose.'"). Because the retroactive legislation 1is not
justified by a rational |egislative purpose, we nust necessarily
conclude that it is not justified by a significant and
legitimate public purpose. Accordingly, it is unnecessary to
proceed any further in our analysis and we conclude that the
retroactive application of 88 102.17(4) and 102.66(1) to Society
38
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viol ates the contract clause. See Lightbourn, 243 Ws. 2d 512,

1150 (ending its contract clause analysis because "WPA [was]
unable to conplete the first step in an inpairnment analysis").
V.  CONCLUSI ON

169 We conclude that the retroactive application of Ws.
Stat. 88 102.17(4) and 102.66(1), as anended effective April 1,
2006, is unconstitutional as applied to Society for two reasons:
(1) it violates Society's due process rights guaranteed by the
Fourteenth Amendnment to the United States Constitution and
Article I, Section 1 of the Wsconsin Constitution; and (2) it
substantially inpairs Society's contractual obligation in
violation of Article 1, Section 10 of the United States
Constitution and Article 1, Section 12 of the Wsconsin
Constitution.

By the Court.—&rder affirned.
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170 N PATRICK CROCKS, J. (di ssenting). The United
States Suprene Court has observed that "[w] here the burden of
proof lies on a given issue is, of course, rarely wthout
consequence and frequently may be dispositive to the outcone of

the litigation[.]"?!

In the course of this litigation, both
parties, Society Insurance Co. (Society) and the Wrk Injury
Suppl emental Benefit Fund (the Fund), have acknow edged that the
record was mssing facts necessary to perform the Martin
bal ancing test and answer the question of whether Ws. Stat.

88 102.17(4) and 102.66(1) can constitutionally be retroactively
appl i ed. Under such circunstances, the | egal f ramewor k
prescribed for constitutional anal ysi s—+hat statutes are
presuned constitutional, and that the challenging party bears
the burden of proving otherwi se beyond a reasonable doubt—
usually referenced in passing at the outset of a case, instead

beconmes the whol e bal | gane.

171 In Chappy v. LIRC, in the context of a simlar

chal | enge to t he constitutionality of t he retroactive
application of a statute, we set forth the presunption and

burden governing this chall enge:

Having determned that [the statute in question]
applies retroactively, we now turn to the question of
whet her its retroactive operation renders [it]
unconstitutional. In determ ning whether [the statute]
is constitutional, the Jlower courts' findings of
evidentiary or historical facts will be upheld unless
they are «clearly erroneous. However, the | ower
courts' holdings that [the statute] is constitutiona

! Lavine v. MlIne, 424 U S. 577, 585 (1976).

1
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is a question of law, and thus we do not give
deference to the | ower courts' decisions.

Furthernore, in reviewmng the constitutionality of
[the statute], we recognize there 1is a strong
presunption t hat a | egi sl ative enact nent is
constitutional. This court has often explained that

the party challenging the statute carries a heavy
burden of persuasion. It is not sufficient that the
chal | enger show that there is doubt as to the act's
constitutionality. The challenger of a statute nust
prove beyond a reasonable doubt that the act 1is
unconstitutional.

Chappy v. LIRC, 136 Ws. 2d 172, 184-85, 401 N.W2d 568 (1987)

(citations omtted).

72 Soci ety acknow edges its burden under Chappy. At page
8 of its brief, Society makes reference to the Fund's brief's
citation of Chappy: "The next section of [the Fund' s] brief

di scusses the constitutional issue, citing the general principle

t hat | egi sl ation enj oys a strong presunption of
constitutionality. This appears to be an explanation of the
burden of proof. This burden of proof is not disputed.” The

majority acknowl edges that in its challenge, Society has the
burden of proving the statute wunconstitutional beyond a
reasonabl e doubt. Myjority op., Y27. It is clear fromthe |ack
of evidence submtted that Society has not even conme close to
proving the statute unconstitutional beyond a reasonabl e doubt.
173 When we apply the Martin test to determ ne whether a
retroactive statute conports with due process, we "weigh the
public interest served by the retroactive statute against the

2

private interests that are overturned by it." In a concise and

2 Martin v. Richards, 192 Ws. 2d 156, 201 531 N.wW2d 70
(1995).
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wel | -reasoned brief to the circuit court, Society pointed out
that "the balancing test that the court nust wuse in its
constitutional determnation is dependent on facts relating to
the public interests served and the private interests overturned
by retroactive application.” Society went on to note that the
necessary evidence had not been presented and that the |ack of
facts cut both ways: "The defendants clearly struggle with the
same issue as the plaintiffs: no hearing has been held, and no
evi dence has been presented. Therefore there is no evidence for
the court to weigh on either side of the balancing test.”
| ndeed, the Fund acknow edged in its brief to the circuit court
that "applying these rules in this case is made difficult
because there was no hearing and only an abbreviated record[.]"
174 Society's brief proceeded to offer a wthering
critique of the Fund's attenpt to "overcone the |ack of evidence
by suggesting possible outconmes that mght cone about if
evidence were presented.” Society went on to quote this court's
observation in Chappy that "[a]bsent any showi ng or indication
of the costs involved for potential, simlar clains, it would be
pure speculation for this court to hold that Bitumnous's
contract rights were substantially inpaired.” Soci ety then

accurately identified both the problemand the sol ution:

The plaintiffs agree wth the defendants and the
Chappy court that evidence should be presented. The
plaintiffs' "failure" to present evidence, and indeed,
the defendants' failure to present evidence is only
due to the lack of a forumin which to bring forth any
evidence. The only way to acconplish this properly is
to remand the case back to the LIRC, and then the ALJ.
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175 The question before us concerns a facial challenge to
a statute's retroactive application on grounds that it is not

constitutionally permssible.® W are equipped for the task with

3 The mpjority attenpts to relieve Society of its burden by
characterizing the challenge as an as-applied, rather than
facial, challenge to the retroactivity of the statutes. See
majority op., 927. First, this <characterization 1is not
supported by the argunents nmde by Society in its brief.
Society certainly never characterizes its challenge as as-
applied challenge, and it gives every indication on virtually
every page of its 19-page brief that the challenge is a facial
one, starting with its statenent on page 2 that "[g]iven the
potential for significant financial Iliability to insurance
conpani es and enployers for a lengthy period of time, this case
is clearly one of substantial and continuing public interest[.]"
Its argunents invariably refer to the retroactive statutes
effects on insurance conpanies in general (e.g., its references
to "the extreme cost for self-insured enployers and insurance
conpani es" (in Society's brief at page 10); its argunments that
"raising premiuns is not a realistic option for insurers" (page
9) and that the claimhere "clearly illustrates the far-reaching
and costly effect on self-insured enployers and self-insured
carriers" (page 11); its argunment that "[t]he contractual rights
of Society, and the great nunber of other insurers simlarly
si t uat ed, are substantially inpaired by the retroactive
liability placed on then{]" (page 13); its statement urging that
"the contract rights of Society and simlar insurers nust not be
inpaired[]" (page 14); its assertion that "[t]he statute of
limtations has long since run on each and every insurer and
sel f-insured enployer affected by the retroactive legislation[]"
(page 17); and its reference to "insurers and self-insured
enpl oyers being liable retroactively such that their contracts
and vested rights are being inpaired[]" (page 18)).

And second, frankly, as far as the presunption of a
statute's constitutionality is concerned, it nmakes no difference
what kind of challenge is being nounted. In State v. Smth,
2010 W 16, concerning a challenge specifically denom nated an
as-applied challenge to a statute's constitutionality, Justice
Zi egler wote,

"A statute enjoys a presunption of constitutionality.

To overcone that presunption, a party challenging a

statute's constitutionality bears a heavy burden. It

is insufficient for the party challenging the statute

to nerely establish either t hat the statute's
4
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wel | -establ i shed precedent that governs our inquiry. Qur case
law gives statutes a presunption of constitutionality and
stresses t hat a party chal | engi ng t he statute's
constitutionality has the heavy burden of proving the statute
unconstitutional beyond a reasonable doubt.? W have a well-
established balancing test to apply to make our determ nation.
All that remains is to apply the Martin test, balancing the
rel evant public interest against the relevant private interests,
using the facts of record.

176 Unfortunately, no evidence has been presented and
therefore the court has no way to apply the required test. As
is clear fromthe subm ssions of the parties thenselves, this is

not news to anyone. The scarcity of facts, obvious from the

constitutionality is doubtful or that the statute is
probably unconstitutional. | nst ead, the party
challenging a statute's constitutionality nust prove
t hat the statute is unconstitutional beyond a
reasonabl e doubt . In this case, Smth clains that
W s. St at . 8§ 301.45 . . . is unconstitutional as
applied to him Therefore, Smth nust prove that as
applied to him 8 301.45 is unconstitutional beyond a
reasonabl e doubt."

State v. Smith, 2010 W 16, 918-9, 323 Ws. 2d 377, 780 N W2d
90(internal quotations and citations omtted). As noted above,
see 13, Society disputes neither the statute's strong
presunption of constitutionality nor its burden of proof.

“ Majority op., Y26, citing Barbara B. v. Dorian H, 2005 W
6, Y17, 277 Ws. 2d 378, 690 N W2d 849 ("Retroactive
legislation is presuned constitutional. It is the challenger's
burden to overcone that presunption, by denonstrating the
statute's unconstitutionality beyond a reasonabl e doubt.").

5
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time the constitutional challenge was first raised,® remains
fatal to any attenpt by a court to perform the necessary
anal ysi s.

177 Gven a record that both parties acknow edge is
i nadequat e, one would expect t hat the presunption of
constitutionality and the question of who bears the burden to
prove the statute unconstitutional beyond a reasonable doubt
woul d be especially relevant. Unfortunately, though both are
acknow edged, neither is given effect. The mjority instead
hol ds the wong party accountable for the failure to provide the
facts necessary to the balancing test.® The party penalized for

" is not the one that has the burden

"a record devoid of evidence
of proving a presumed constitutional statute wunconstitutional
beyond a reasonabl e doubt.

178 Furthernore, the evidence cited by the majority in

support of Society is thin. It does not consist of any estimte

® The decision of the Labor and Industry Review Conmi ssion
(the Comm ssion) had been appealed to the circuit court; neither
the admnistrative |law judge from the Departnment of Wrkforce
Devel opnent Worker's Conpensation Division who initially heard
the case nor the Comm ssion had addressed the constitutionality
of the statute. See majority op., 9. As the Comm ssion noted
in its nmenorandum opinion affirmng the ALJ's order, "[t]he
comm ssion, |ike nost agencies, has no authority to address the
constitutionality of the statutes it enforces. MMnus v. DOR,
155 Ws. 2d 450, 454 (Ct. App. 1990). The comm ssion interprets
the statutes as witten and does not address constitutional
issues.” After the circuit court's decision was appealed to the
court of appeals, the court of appeals certified the questions
to this court, which accepted the certification.

® See mpjority op., 17 50, 53.
7 1d., 154
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of how many clains Society would face from clai mants who would
be in the sane position as the claimnt here (i.e., a claimnt
for whom the statute of limtations on clains ran prior to the
effective date of the amended legislation, April 1, 2006%. Nor
does it consist of any estinmate whatsoever of the magnitude of
future liability inmposed on Society. In the absence of these
pertinent facts, the ngjority is left with the follow ng: first,
a finding made by the circuit court with little support in the
record that "Society had no way to recoup the expenses resulting
from Liska's claim through premuns” (majority op., 948); and
second, the fact that "[f]or the years 2004 through 2007, Liska
submtted nedical expenses totaling either $5,512.23 or
$11, 481. 52, depending on whether Liska's health insurer is to be
rei mbursed. " Majority op., 955. The majority states that it
“can reasonably be inferred" from "previously incurred”
treatment expenses that Society's "potential liability 1is
significant." Id., Y46. The majority further states that "the
above-listed expenses, incurred by a single insured over the
course of a few years, are not de mnims and have the potentia
to be substantial." 1d.. Though no facts about the extent of
needed ongoing treatnent are in the record, the majority says
"it is reasonable to assume" that the cost will be "thousands of
dollars.” Id. So in this case, the party that bears the burden
of proving an act of the |egislature unconstitutional beyond a

reasonable doubt, by a showing that the private interests

8 See mmjority  op., 39  (conparing constitutiona
considerations in cases where the statute of limtations has run
with those in cases where it has not).

7
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outwei gh the public interests, has succeeded on the strength of
assunptions and inferences drawn from past clainms over the
course of three years totaling less than $12,000, and possibly
even | ess than $6, 000.

179 As the parties thenselves have acknow edged, relevant
facts are mssing, and because the balancing test depends on
facts, | would reverse and remand this case to the Conm ssion
for an evidentiary hearing. As Society stated in its brief,
"Wt hout any evidence, neither side can present a case for the
court to properly determne the effect of retroactive
| egislation.” Although Society has fallen far short of neeting
its burden of overcomng the presunption of constitutionality,
much less proving it unconstitutional beyond a reasonabl e doubt,
| agree with Society's statenent in its brief to the circuit
court that "[t]he parties that do have a significant interest in
this case should be allowed to present evidence in this matter
to substantiate their clains.” I agree and therefore
respectfully dissent.

80 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON and Justice ANN WALSH BRADLEY join this dissent.
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