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No. 2010AP557- CR
(L.C. No. 2008CF129)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl aintiff-Respondent,

FI LED

V.

JUN 12, 2012
Joseph C. Mller,

.. Di ane M Frengen
Def endant - Appel | ant - Petiti oner. Clerk of Supreme Court

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROCKS, J. This is a review of a summary
di sposition of the court of appeals! affirmng the decision of
the Marinette County Circuit Court, the Honorable Tim A Duket
presi di ng. The circuit court denied a nmotion by Joseph C

MIiler (Mller)? to suppress evidence and his statement that

! State v. MIller, No. 2010AP557-CR, unpublished order (Ws.
Ct. App. June 29, 2011).

2 \Wile briefing was underway, counsel sent a letter
advising this court that MIler had passed away. Nei t her party
moved to dismss this case as noot following MIller's death, and
both parties briefed and argued the issues before us. W decide
the novel issues presented in this case consistent with this
court's role to develop and clarify the |aw Ws. Stat.
8§ (Rule) 809.62(1r) (2009-10).
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police obtained after an investigatory stop. The sole issue on
review is whether information provided to police from severa
informants along wth police corroboration provided the
requi site reasonable suspicion for an investigatory stop of
MIller in the car he was driving.

12 Oficers in the Marinette County Sheriff's Departnent
stopped a black Ford Explorer that MIller was driving on
suspicion that MIller was engaged in a drug-related crine.
Leading up to the stop, the police had received information from
several informants indicating that Mller was involved in
selling drugs.

13 Initially, police wer e unabl e to corroborate
information from two sources of |limted reliability, an inmate
awai ting revocation of his supervision and anonynous tips from
Crime Stoppers. Police later received information from an
informant who wshed to remain anonynous but provided his
cel | phone nunber and first nane to Deputy R ck Berlin (Deputy
Berlin), a Mrinette County Sheriff's Deputy on the Northeast
Tri-County Drug Task Force. The informant also risked
disclosing his identity to police by contacting Deputy Berlin
through one of Deputy Berlin's confidential informants. The
information provided by this final informant, including police
corroboration of sonme details and future predictions in the
tips, along with information from the prior tips, led police to
conduct an investigatory stop of the black Ford Explorer that
MIller was driving on August 20, 2008. As a result of the
investigatory stop and search, police discovered marijuana,

2
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cocaine, a digital scale and cash. MIller also admtted using
heroi n that norning.

14 The circuit court denied Mller's notion to suppress
the evidence and statenent obtained from this stop, and Ml ler
pl eaded no contest to possession of between five and 15 granms of
cocaine with intent to distribute as a party to a crine contrary
to Ws. Stat. § 961.41(1m(cm2. and § 939.05 (2007-08).° Mller
appeal ed, and the court of appeals affirned.*

15 We conclude that under the totality of t he
circunstances police acted reasonably when they conducted an
investigatory stop of the vehicle that MIler was driving based
on reasonable suspicion "that crimnal activity may be afoot."®
W are confident that police had the requisite reasonable
suspicion primarily based on the reliability of the final
informant and the information provided by him Such information
was supported by the prior tips to police. W note that while
the initial tips were of Iimted reliability, the fina
informant and his tips had significant indicia of reliability
because the informant provided self-identifying information that

made him nore reliable than a truly anonymous informant.®

3 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

4 MIler, No. 2010AP557-CR.

® Terry v. Chio, 392 U.S. 1, 30 (1968).

® State v. Wllianms, 2001 W 21, 1128-36, 241 Ws. 2d 631,
623 N.W2d 106; State v. Rutzinski, 2001 W 22, 21, 241 Ws. 2d
729, 623 N. W 2d 516.
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Additionally, the final informant provided details and accurate
future predictions that police were able to corroborate.’” W
hold that the officers acted reasonably under the circunstances
in stopping MIller based on the objective test set forth in

Terry v. OChio, which asks: "[Would the facts available to the

officer at the nonent of the seizure or the search 'warrant a
man of reasonable caution in the belief' that the action taken
was appropriate?'® W conclude that the answer to that question
IS yes.
16 Therefore, we affirmthe court of appeals.
I

17 In the nonths leading up to the investigatory stop at
issue here, Deputy Berlin received information from several
sources that MIler was trafficking drugs in Marinette County.

18 The first source was Nathan Mnicor (Mnicor), who was
being held in the Marinette County jail awaiting the revocation
of his parole when he asked to speak with Deputy Berlin on
Novenber 19, 2007. Mani cor told Deputy Berlin that MIler was
selling drugs—+ncluding "ready rock cocaine,” which is crack
cocaine and marijuana, and acid-laced Spree candies that Ml er
was storing in a pizza box—from Mller's residence at an
address on Water Street. Further, Manicor indicated that

sonmeone from M| waukee was delivering the drugs to Mller in

7 Al abama v. Wite, 496 U S. 325, 332 (1990).

8 Terry, 392 US at 21-22 (quoting Carroll v. United
States, 267 U.S. 132, 162 (1925)).

4
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Marinette and that MIler was paying $950 per ounce of cocai ne.
Mani cor reported that MIller owed a blue and silver Chevy S-10
pi ckup truck at that tine. Mani cor indicated that he had
personal know edge of these facts because he had been selling
drugs with MIler before he was detained for the revocation of
hi s parol e.

19 The second source of information canme from three tips
to the Marinette County Crine Stoppers Program ?® On June 16,
2008, a tipster reported that MIler was living in |lot nunber 12
of a trailer park located behind a Domno's Pizza and was
selling cocaine that he picked up from Chicago. The report also
indicated that MIller drove a teal four-door vehicle. On July
8, 2008, another tip indicated that MIller lived at 334 Terrace
Avenue in the Cty of Mrinette, drove a green extended cab
pi ckup truck and was selling pain killers, cocaine, heroin, and
mari j uana. On July 24, 2008, a third tip reported that MIler
pl anned to sell an ounce of cocaine and 300 nethadone tablets.
Deputy Berlin testified at the suppression hearing that he
believed all of these tips cane fromthe sane person because, in
the later tips, the caller expressed irritation that police had

not done anything in response to the earlier tips.

® Deputy Berlin explained that Crine Stoppers is a
"program. . . where people can call in anonynously, report
crimnal activity, [are] assigned a code nunber and if that
information | eads to an arrest or crimnal conplaint and sumons
i ssued agai nst the suspect or suspects, that tipster is offered
a cash reward."
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110 After Deputy Berlin got these tips and before the
final tips that led to MIler's stop and arrest, Deputy Berlin
conducted sone follow up investigation. Deputy Berlin watched
Mller's residences but was wunable to either corroborate or
di sprove the allegations that MIler was dealing drugs. Deputy
Berlin did discover that, in 2001, MIller was convicted of
possession of drug ©paraphernalia contrary to Ws. St at .
§ 961.573(1) (1999-2000).

11 The third source of information was an infornmant who

provided information to Deputy Berlin on the condition that he

remai n anonynous. The first of several contacts wth this
informant occurred on August 19, 2008, around 9:00 p.m A
confidential informant that Deputy Berlin had worked wth

previously contacted Deputy Berlin on his work cell phone. The
confidential informant told Deputy Berlin that soneone wanted to
talk with him and then handed the phone to the informant who
gave the final tips that police relied on in this case. The
informant told Deputy Berlin that he wanted to remai n anonynous,
but gave Deputy Berlin his first nane. Deputy Berlin could not
remenber the name when he testified.

112 In the first call to Deputy Berlin the informant
stated that either MIler or Ryan Kowal ski (Kowal ski) or both
were planning to drive Kowalski's black Ford Explorer, Ilicense
pl ate nunber 712 NNE, to M| waukee to buy drugs. The i nf or mant
offered that MIler lived on the corner of Fourth Street and
Terrace Avenue in the Gty of Marinette and that Kowal ski 1ived
on Kowal ski Road. The informant stated that the nmen would | eave

6
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wi th between $5,000 and $10,000 to buy 200-300 packs of heroin,
200 packs of <cocaine and Oxycontin tablets. Further, the
informant indicated that they would be back in the Mrinette
area before 2:00 or 3:00 p.m the next day, August 20. Deputy
Berlin testified that the informant did not say, and Deputy
Berlin did not know, how the informant obtained this
i nformati on.

13 Deputy Berlin verified that a black Ford Explorer,
license plate nunber 712 NNE, was registered to Kowal ski at
N2401 Kowal ski Road. At around 8:00 a.m the follow ng norning,
on August 20, 2008, Deputy Berlin drove past Kowalski's
resi dence and saw that Kowal ski's black Ford Explorer was parked
in the driveway.

114 That same norning on August 20, Deputy Berlin called
the informant back on the informant's cellphone,® as he had the
cel | phone nunber saved in his cellphone. Deputy Berlin told the
informant that he did not think MIller and Kowal ski went to

M | waukee because Kowal ski's vehicle was still parked in his

10 Based on the testinony in the record, we conclude, as did
the circuit court, that it was this final informant's cell phone
nunber, not the confidential informant's nunber, that Deputy
Berlin had saved in his phone. The record is sonmewhat unclear
in regard to whose cellphone it was that Deputy Berlin called
during the norning of August 20, 2008. We uphold the circuit
court's finding of fact that this cellphone belonged to the
informant who gave the final tips in this case because that
finding is not clearly erroneous. WIllians, 241 Ws. 2d 631,
118. The circuit court's finding is consistent with the nost
reasonabl e conclusion from the record, which includes the fact
that the deputy was able to reach the final informant directly
when he cal | ed hi m back.
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dri veway. The informant agreed with the deputy's inference
because the informant had also seen the black Ford Explorer
parked in Kowal ski's driveway that norning. The informant told
Deputy Berlin that he would call him back if he got any nore
i nformati on.

15 In a third call, the informant called Deputy Berlin at
4:34 p.m that sanme day, August 20, to report that MIler had
left for MIwaukee at around 2:00 p.m, by hinmself, to pick up
drugs. The informant stated that MIller was driving Kowal ski's
bl ack Ford Explorer and would be back in the Marinette area no
[ater than 11:00 p.m that sane day.

116 Deputy Berlin imediately followed up on that tip by
driving past Mller's and Kowal ski's residences. Kowal ski' s
bl ack Ford Explorer was not there. Deputy Berlin and other
officers took a position along Hghway 41 to watch for
Kowal ski's vehicle to conme back into Mrinette County before
11: 00 p. m At 10:30 p.m, about a thirty mnute drive outside
of the City of Marinette, the officers saw a black Ford Explorer
with registration tags matching those of Kowalski driving on
H ghway 41 toward Marinette County. The officers, including
Deputy Berlin, followed Kowalski's black Ford Explorer, and
after it crossed into Mirinette County, a nmarked squad car
st opped the vehicle.

117 MIller was driving the vehicle, and the officers
arrested himand a passenger, Janes O zel (Orzel). The officers
di scovered cocaine, mnmarijuana, a digital scale and cash in a
search of MIller, Orzel and the vehicle. Mller was ill and had

8
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vomted on hinmself at some point before the police stopped him
Deputy Berlin testified that he was concerned that MIler m ght
have overdosed, and for that reason he had asked M| er whether
he had used any drugs. MIller responded that he had used heroin
t hat nor ni ng.
I

118 The State charged MIler with possession of cocaine

wth i nt ent to di stribute contrary to W s. St at .

§ 961.41(1m (cm 2., and possession of marijuana with intent to

1 Wsconsin Stat. § 961.41(1m(cm2. provides in relevant
part :

(1m Possession with intent to manufacture, distribute
or deliver. Except as authorized by this chapter, it
is unlawful for any person to possess, with intent to
manufacture, distribute or deliver, a controlled
substance or a controlled substance analog. |Intent
under this subsection may be denonstrated by, w thout
[imtation because of enuneration, evidence of the
quantity and nonetary value of the substances
possessed, the possession of manufacturing inplenents
or paraphernalia, and the activities or statenents of
the person in possession of the controlled substance
or a controlled substance analog prior to and after
the alleged violation. Any person who violates this
subsection is subject to the follow ng penalties:

(cm Cocaine and cocaine base. If a person violates
this subsection with respect to cocaine or cocaine
base, or a controlled substance anal og of cocaine or
cocai ne base, and the anpbunt possessed, with intent to
manuf acture, distribute or deliver, is:

2. More than 5 granms but not nore than 15 grams, the
person is guilty of a Class E felony.
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distribute contrary to Ws. Stat. § 961.41(1m(h)1.'? as party to

a crime contrary to Ws. Stat. § 939.05.1% Mller noved to

12 Wsconsin Stat. § 961.41(1m)(h)1. provides in relevant
part :

(1m Possession with intent to manufacture, distribute
or deliver. Except as authorized by this chapter, it
is unlawful for any person to possess, with intent to
manufacture, distribute or deliver, a controlled
substance or a controlled substance analog. |Intent
under this subsection may be denonstrated by, w thout
[imtation because of enuneration, evidence of the
gquantity and nonetary value of the substances
possessed, the possession of manufacturing inplenents
or paraphernalia, and the activities or statenents of
the person in possession of the controlled substance
or a controlled substance analog prior to and after
the alleged violation. Any person who violates this
subsection is subject to the follow ng penalties:

(h) Tetrahydrocannabinols. If a person violates this
subsection wth respect to tetrahydrocannabinols,
i ncluded under s. 961. 14(4)(t), or a controlled
substance analog of tetrahydrocannabinols, and the
anount possessed, W th i nt ent to manuf act ur e,
distribute, or deliver, is:

1. Two hundred granms or less, or 4 or fewer plants
cont ai ni ng tetrahydrocannabinols, the person is guilty
of a Cass | felony.

13 Wsconsin Stat. § 939.05 provides:

(1) Whoever is concerned in the conmssion of a crine
is a principal and may be charged with and convicted
of the conmm ssion of the crinme although the person did
not directly commt it and although the person who
directly commtted it has not been convicted or has
been convicted of sone other degree of the crinme or of
sone other crine based on the sane act.

(2) A person is concerned in the conmssion of the
crime if the person:

10
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suppress the evidence and his statenent on the basis that,
according to MIller, police |acked reasonable suspicion for the
i nvestigatory stop.

119 The Marinette County GCrcuit Court denied Mller's
nmotion to suppress. Significantly, the circuit court found that
the final informant was not truly an anonynous source because he
had provided Berlin with his first nanme and cell phone nunber.
The «circuit court found this informant nore credible and
reliable because he provided self-identifying information that

exposed him to prosecution for obstructing an investigation if

(a) Directly commts the crine; or

(b) Intentionally aids and abets the comm ssion of it;
or

(c) Is a party to a conspiracy with another to conmt
it or advises, hires, counsels or otherw se procures
another to commt it. Such a party is also concerned
in the comission of any other «crine which is
commtted in pursuance of the intended crinme and which
under the circunstances is a natural and probable
consequence of the intended crine. This paragraph does
not apply to a person who voluntarily changes his or
her mnd and no longer desires that the crime be
commtted and notifies the other parties concerned of
his or her withdrawal within a reasonable tine before
the comm ssion of the crinme so as to allow the others
al so to wthdraw.

14 Before the circuit court, Mller challenged the legality
of the investigatory stop, the frisk and his arrest. Bef ore
this court, Mller challenges only the investigatory stop.
Therefore, we address only that part of the circuit court's
decision relevant to the propriety of the investigatory stop.

11
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he provided false information.™ The circuit court enphasized
the details in the final informant's tips that turned out to be
true: the black Ford Explorer, license plate nunber 712 NNE, was
regi stered to Kowal ski at N2401 Kowal ski Road and, on August 20,
2008, was heading towards the Cty of Mrinette on the nost
direct route from MIwaukee, on schedule to arrive in the Gty
of Marinette around 11:00 p.m The circuit court also found
that the source of the informant's information was not evident
from the testinony. On that basis, the circuit court rejected
MIler's argunent that the tips were based on hearsay.

20 The circuit court noted that the prior tips, while of

limted reliability standing alone, added to the officers

suspicion that MIller was involved in illegal drug activity.
The tips from WMnicor and Cine Stoppers were not, by
t henmsel ves, inherently reliable, and police were not able to

corroborate the information in the tips, but the circuit court
stated that it was reasonable for police to take these tips into
account when weighing the information provided by the final
i nf or mant . Further, the circuit court noted that Deputy Berlin
had di scovered, prior to getting the final tips, that MIler had
a prior conviction for possession of drug paraphernali a. Under
the totality of these circunstances, the circuit court concl uded

that officers acted reasonably with the requisite reasonable

1> See Ws. Stat. § 946.41 (providing crininal penalties for
anyone who knowi ngly provides false information to an officer
who is acting in an official capacity).

12
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suspicion to conduct an investigatory stop of MIler when he was
driving Kowal ski's black Ford Expl orer on August 20, 2008.

121 MIller pleaded no contest to possession of between
five and 15 granms of cocaine with intent to distribute as party
to a crinme contrary to Ws. Stat. 8 961.41(1m(cm2. and
§ 939. 05. The circuit court sentenced MIller to four years of
initial confinenent and three years on extended supervision.
MIller appealed the circuit court's denial of his notion to
suppr ess. 1°

22 The court of appeals affirnmed the circuit court's
deni al of Mller's nmotion to suppress and judgnment of

convi ction. State v. Mller, No. 2010AP557-CR, unpublished

order (Ws. C. App. June 29, 2011). In a summary di sposition,
the court of appeals concluded that, while the tips by Manicor
and Crine Stoppers were of limted reliability, the information
provided by the final informant was nore credi ble and reliable,
and police had reasonable suspicion for the investigatory stop
considering the totality of the circunstances. |d. at 5.

23 The court of appeals stated that the information from
Manicor was of limted reliability "due to the inmate's
guestionable notivations, the time which had passed, and the
fact that the information could not be contenporaneously
corroborated. ™ Id. Further, the court of appeals concluded

that the Crinme Stoppers tips were also of limted reliability

16 Wsconsin Stat. § 971.31(10) allows the appeal and review
of the circuit court's denial of a notion to suppress
notwi t hst andi ng the defendant's subsequent plea of no contest.

13
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"because the source was anonynous, the tipster provided little
detail, and the police were unable to verify it." Id.  The
court of appeals noted that, while not corroborated, this
informati on al so had not been proven to be false. |I|d.

24 The court of appeals concluded that the information
fromthe final informant was nore credible and reliable because
the informant called from "a traceable cell phone and provided
considerably nore verifiable details." Id. The court of
appeal s noted that police were able to corroborate many of these
details. Id. The court of appeals concluded that despite the
limted reliability of the prior tips standing alone, "the
police were certainly entitled to consider the fact that they
had received multiple reports of MIller's involvenent in drug
dealing when assessing the final, nost detailed tip about
ongoing activity." Id. Therefore, the <court of appeals
concluded that police had reasonable suspicion to conduct an
investigatory stop under the totality of the circunstances.

125 Mller petitioned this court for review, and we
granted his petition.

11

26 This case presents a single issue on review whether
information provided to police from several informants along
with police corroboration provided the requisite reasonable
suspicion for an investigatory stop of MIller in the car he was
driving. This issue presents a question of constitutional fact,
which this court reviews under a two-step analysis. State v.
WIllianms, 2001 W 21, 918, 241 Ws. 2d 631, 623 N W2d 106.

14
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First, this court examnes the circuit court's findings of fact.
W will uphold the circuit court's findings of fact unless they
are clearly erroneous. |d. Second, this court reviews de novo
whet her the facts neet the constitutional standard of reasonable
suspicion. Id.
|V
127 We begin by examning the applicable |egal standards
to determne whether police had the reasonable suspicion
required to conduct an investigatory stop of the vehicle that
MIller was driving. W then turn to examne the officers’
actions in this case under these standards.
A
128 The Fourth Amendnent to the United States Constitution
and Article I, Section 11 of the Wsconsin Constitution provide
citizens with the guarantee to be free from "unreasonable

searches and sei zures." State v. Richardson, 156 Ws. 2d 128,

137, 456 N.W2d 830 (1990) (internal quotations omtted). e
generally interpret Article I, Section 11 consistent with the
United States Suprene Court's interpretation of the parallel
Fourth Anmendnent, and therefore rely on United States Suprene
Court precedent in applying and interpreting Article I, Section

11 as well as the Fourth Anmendnent. State v. Felix, 2012 W 36,

138, 339 Ws. 2d 670, 811 N.W2d 775.
129 In Terry v. Chio, 392 U.S. 1, 8, 30 (1968), the United

States Suprenme Court explained that it 1is reasonable and
consistent with Fourth Amendnent protections for an officer to
conduct a tenporary, "investigatory 'stop'" of an individual if

15
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the officer has reasonable suspicion "that crimnal activity nmay
be afoot." “[1]n justifying the particular intrusion[—the
i nvestigatory stop—}the police officer nust be able to point to
specific and articulable facts which, taken together wth
rational inferences from those facts, reasonably warrant that
intrusion.” Id. at 21. The test is an objective one: "[Would
the facts available to the officer at the nonment of the seizure
or the search 'warrant a man of reasonable caution in the
belief' that the action taken was appropriate?” Ild. at 21-22

(quoting Carroll v. United States, 267 U.S. 132, 162 (1925)).

130 The Terry investigatory-stop test has been adopted by
this court, State v. Waldner, 206 Ws. 2d 51, 55, 556 N W2d 681

(1996), and codified by the Wsconsin legislature in Ws. Stat.
§ 968.24,' Wllians, 241 Ws. 2d 631, f21. W consider the
totality of the circunstances leading up to the investigatory
stop and focus our analysis on "the reasonableness of the
officers' actions in the situation facing them" WIlians, 241

Ws. 2d 631, 9122-23.

17 Wsconsin Stat. § 968.24 provides:

Tenporary questioning wthout arrest. After having
identified hinself or herself as a |aw enforcenent
officer, a law enforcenent officer may stop a person
in a public place for a reasonable period of tinme when
the officer reasonably suspects that such person is
commtting, is about to commt or has commtted a
crime, and may demand the nanme and address of the
person and an explanation of the person's conduct.

Such detention and tenporary questioning shall be
conducted in the wvicinity where the person was
st opped.

16
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131 When police have relied, at least in part, on
information from an informant, we balance two factors to
determ ne whether officers acted reasonably in reliance on that
i nformati on. Id., f22. The first is the quality of the
i nformation, which depends upon the reliability of the source.?®
Id. The second is the quantity or content of the information.
Id. There is an inversely proportional relationship between the

quality and the quantity of information required to reach the

t hreshol d of reasonable suspicion. |d.
132 In other words, if an informant is npbre reliable,
there does not need to be as nmuch detail in the tip or police

corroboration in order for police to rely on that information to

18 There are several types of informants, including a
citizen informant—"soneone who happens wupon a crine or
suspicious activity and reports it to police"—who is generally
considered anong the nost reliable informants, State v. Kolk,
2006 W App 261, 9112, 298 Ws. 2d 99, 726 N W2d 337; a
confidential informant—soneone, "often with a crimnal past
him or herself, who assists the police in identifying and
catching crimnal s"—who may be nore reliable if he or she has
provided truthful information to police in the past, id.; and an
anonynous i nformant—soneone "whose identity is unknown even to
the police"—who is considered reliable if police are able to
corroborate details in the informant's tip, id.

17
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conduct an investigatory stop.?!® On the other hand, if an
informant has |imted reliability—for exanple, an entirely
anonynous informant—the tip nust contain nore significant
details or future predictions along with police corroboration. ?°
The relevant question is whether the tip contained "sufficient
indicia of reliability,” along with other information known to
police, to support reasonable suspicion for an investigatory

stop. Al abama v. Wite, 496 U.S. 325, 332 (1990).

133 The law recognizes that the reliability of informants
varies greatly. Rut zi nski, 241 Ws. 2d 729, ¢{17. There 1is
variation even within the realmof informants who wish to remain
anonynous dependi ng upon whether the informant risked disclosing
his or her identity to police. Information from an entirely

anonynous informant, wthout nore, is not considered very

19 See, e.g., Wlliams, 241 Ws. 2d 631 (upholding an
investigatory stop based on a tip froma reliable informant and
sonme police corroboration of innocent details in the tip);
Rut zi nski, 241 Ws. 2d 729 (upholding an investigatory stop
based on a tip from a reliable informant who was traceable by
police even though there was little police corroboration of the
informant's allegations prior to the stop); Adams v. WIIians,
407 U.S. 143 (1972) (upholding an investigatory stop based on
information provided by a nore reliable informant known to the
investigating officer even though there was little corroboration
of or specific information provided in the tip).

20 State v. Richardson, 156 Ws. 2d 128, 456 N.W2d 830
(1990) (upholding an investigatory stop based on an anonynous
tip of limted independent reliability because the tip included
significant details and future predictions verified by police);
Al abama v. Wite, 496 U S. 325 (1990) (sane); State v. Sherry,
2004 W App 207, 277 Ws. 2d 194, 690 N.W2d 435 (sane); Florida
v. J.L., 529 US 266 (2000) (concluding that police |acked
reasonabl e suspicion for an investigatory stop based on an
anonynous tip that |acked detail and police corroboration).

18
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reliable because the "tip alone seldom denonstrates the

informant's basis of know edge or veracity." Florida v. J.L.,
529 U.S. 266, 270 (2000). In contrast, an informant who
provides sone self-identifying information is |likely nore

reliable than an anonynous informant because "[r]isking one's
identification intimtes that, nore |ikely than not, the
informant is a genuinely concerned citizen as opposed to a
fall aci ous prankster.” WIllians, 241 Ws. 2d 631, f35. This is
SO0 because an informant who discloses his or her identity to
police could potentially "'be held responsible if [his or] her
all egations turned out to [have been] fabricated.'" Id., 138
(alterations in original) (quoting J.L., 529 US. at 270); see
also Ws. Stat. § 946.41

134 The key to this analysis is the informant's know edge
or presuned know edge that a consequence of disclosing his or
her identity 1is accountability for providing a false tip.
Stated differently, police may infer that an informant who risks
disclosing his or her identity is nore likely to be providing
truthful information because the informant knows that police can

hol d himor her accountable for providing false information.?

2l See Rutzinski, 241 Ws. 2d 729, 932 (The officer "thus
could infer that by revealing that he or she was in a particular
vehicle, the informant understood that the police could discover
his or her identity by tracing the vehicle's license plates or
directing the vehicle to the side of the road[,] . . . [and the
of ficer] could reasonably have concluded that the informant knew
that he or she potentially could be arrested if the tip proved
to be fabricated."); 4 Wayne R LaFave, Search and Seizure: A
Treatise on the Fourth Anendnent 8 9.5(h), at 598 (4th ed.
2004) .
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135 As we turn to exam ne how these principles have been
applied to the facts presented in past cases, we keep in mnd
that each case that exam nes whether police had reasonable
suspicion based on the totality of the circunstances is
naturally highly fact specific and nust "be decided on its own
facts."” Terry, 392 U S at 30.

B

136 Cases exam ni ng reasonabl e suspi ci on for an
investigatory stop are fact intensive, and even in the category
of cases involving information from a purportedly anonynous
informant, each case strikes a different balance between the
quality and quantity of information required. W plot out a few
established points along this spectrum to guide our analysis of
whether the quality and quantity of information in this case
adds up to reasonabl e suspi ci on.

137 Where an investigatory stop is based on an entirely
anonynous tip, it is critical that the informant provide
significant, specific details and future predictions that police
are able to corroborate. In Wiite, 496 U S. 325, the details
and future predictions lent sufficient credibility to the
anonynous tip. Police received an anonynous call that Wite
woul d be leaving her apartnent carrying a brown attaché case
with an ounce of cocaine and driving to a particular notel at a
certain time in a brown Plynouth station wagon that had a broken
right taillight. Id. at 327. O ficers conducted surveill ance
and observed Wite |eave her apartnent and get into her car,
carrying nothing. Id. Oficers followed as Wite drove along
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the nost direct route to the notel. 1d. Police stopped the car
before she got to the destination, searched her car and
di scovered marijuana in a brown attache case. 1d. The United
States Suprene Court concluded that "the anonynous tip had been
sufficiently corroborated to furnish reasonable suspicion that
[White] was engaged in crimnal activity." Id. at 331. The
Court enphasi zed that "'the anonynous [tip] contained a range of
details relating not just to weasily obtained facts and
conditions existing at the time of the tip, but to future

actions of third parties ordinarily not easily predicted.'" |1d.

at 332 (alteration in original) (quoting Illinois v. Gates, 462

U S 213, 245 (1983)). The Court noted that Wiite was a close

case, suggesting that the quantity of details provided by the
informant may be at the |ower end of the perm ssible range. |[|d.

38 In Richardson, 156 Ws. 2d 128, this court concl uded

that there was reasonable suspicion for an investigatory stop
based on an entirely anonynous tip because the tip contained
signi ficant details and future predi ctions t hat wer e

corroborated by police. In Richardson, an anonynous caller

provided police with substantial and significant details and
future predictions, specifically: Ri chardson "and anot her
specifically identified nan were en route from Viroqua to La
Crosse wth about one-quarter ounce of cocaine which they
intended to sell in La Crosse"; the nen left Viroqua and were
expected to arrive in La Crosse at particular tinmes; R chardson
was the passenger in the car; the nmen were travelling on
H ghways 14 and 35, would travel through Westby and Coon Vall ey,
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and planned to stop at a residence in La Crosse; the nen were
driving a 1978 Camaro; R chardson was a |arge man, weighing
around 300 pounds and standi ng about six feet tall, had scarring
on his face and was mssing parts of his fingers; and Ri chardson
had previous drug-related offenses. Id. at 133-34. The
anonynous informant also provided the license plate nunber of
the vehicle and stated that he had been with R chardson and the
other man and had seen the cocaine. Id.

139 The officer had no know edge of Richardson or any
pl anned drug sales before speaking with the anonynous caller.
Id. at 134. Based solely on the information in this tip, the
officer set up surveillance on Hi ghway 14 near the intersection
with Hghway 35 along with another officer. Id. at 134-35.
Wen the Camaro passed the surveillance point, the officers
followed the car and observed that it stopped at an apartnent
building in La Crosse. 1d. at 135. Pol i ce stopped the vehicle
after the nmen returned. Id. This court held that police had
"reasonable articulable suspicion for an investigatory stop"
based on the officers' corroboration of a significant nunber of
the innocent details and future predictions provided in the tip,

even nore so than the details present in Wite. ld. at 138,

142- 43.
40 In State v. Sherry, 2004 W App 207, 277 Ws. 2d 194,

690 N.W2d 435, the court of appeals concluded that police had
reasonabl e suspicion to conduct an investigatory stop based on
an anonynous Crine Stoppers tinp. The anonynous tip indicated
that, presently or in the near future, Sherry would be
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travelling from the Readstown area to the Soldiers Gove area
with a large anmount of marijuana. Id., 911 The caller
provi ded the nmake, color and |license plate nunber of the car and
stated that it belonged to Sherry. Id. The caller indicated
t hat anot her person, Ryan Saint, "mght be in the car and, if he
was, he would be driving." Id. Police set up surveillance
along the likely route and, about an hour after receiving the
tip, the vehicle described passed along the route to Soldiers
G ove. Id., f12. An officer followed and verified that the
make and license plate of the vehicle matched the one descri bed
in the tip. The officer observed that the driver was |ikely
male. |d.

141 The court of appeals concluded that the anonynous tip
was sufficiently reliable to support reasonable suspicion
because it included significant details and detailed future
predi ctions. Id., 91113-14. The court noted that the
di fferences between the facts in Sherry and Wite were "a wash"—

while there was nore corroboration in Wite, there was an

additional future prediction in Sherry, i.e., that another
person mght be in the car and, if so, he would be driving.
1d., 114,

142 The United States Suprenme Court, in J.L., 529 US
266, delineated sone limts on using an anonynous tip that is
acconpanied by mnimal police corroboration as the sole basis
for reasonable suspicion for an investigatory stop, where the
tip lacked detail and future predictions. In J.L., police
received an anonynous tip that a young black male, wearing a
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plaid shirt and standing at a particular bus stop, was carrying
a firearm Id. at 268. Police went to that bus stop and
observed three black males standing at the bus stop, one of whom
was wearing a plaid shirt. Id. Wt hout obtaining any
additional information the officers conducted an investigatory
stop and frisk, and discovered that J.L., the young black nale
at the bus stop who was wearing a plaid shirt, was carrying a
gun. 1d. The United States Supreme Court concluded that this
bar e- bones anonynmous tip, Wwth no predictive information or
other mnmeans to test the anonynobus informant's know edge or
credibility, Jlacked the indicia of reliability required to
provide police with reasonable suspicion. 1d. at 271. In terns
of the bal ance between the quality and quantity of information
the lowquality anonynous tip in J.L., with mniml police
corroboration, |acked the quantity of detailed informtion and
future predictions required to reach the level of reasonable
suspi ci on

143 Where an investigatory stop is based on a higher-
quality tip from an informant who has provided sonme self-
identifying information, police often rely on information in
that tip where police can corroborate some of the details
provided, even if the tip lacks the quantity of details and
future predictions required for a truly anonynous tinp. For
exanple, in Wllians, 241 Ws. 2d 631, 34, this court exam ned
J.L. and distinguished that case in part on the basis that the
informant in WIllians was not truly anonynous. |In WIIlians, the
tip canme froma 911 caller who wanted to remain anonynous. |d.
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14. The informant reported that soneone was dealing drugs from
a vehicle behind the caller's apartnent and that the vehicle was
there as that person was on the phone. Id. Wen asked to
provide a description of the vehicle, the caller put down the
phone, presumably to take another | ook outside, bef ore
describing the vehicle as a blue and burgundy Bronco. 1d. The
caller provided the address of the apartnent and indicated that
the vehicle was in the driveway next to the apartnent. |1d.

144 This information was dispatched to officers who
arrived at the address provided by the informant shortly
thereafter. Id., 115-6. The officers saw a vehicle matching
the description provided by the informant parked in a driveway
al ongsi de an enpty |ot behind the building. Id., 6. They also
observed that the vehicle had no license plates and that the
male in the driver's seat, WIIlians, reached down and behind the
passenger's seat when the officers pulled into view Id., 997-
8. Oficers drew their weapons, conducted an investigatory stop
and found substances that were likely marijuana and cocai ne base
in the area where WIlianms had been reaching. 1d., 198-10.

145 This court held that, wunder the totality of the
circunstances, police had reasonable suspicion for the stop.
This court distinguished J.L. in a nunber of respects. First,
in WIIians, the informant explained how she knew the
information: she was observing it. Id., 933. Second, it was
significant that the informant was not entirely anonynobus in
WIlliams—+n fact the circuit court found that she was a citizen
i nformant because she provided the address to the apartnent that
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she described as her hone. Id., 1934-36. Third, the police
were able to corroborate innocent, but significant, details of
the tip including the location and description of the vehicle.
Id., 139. Fourth, police noticed two additional suspicious
facts when they responded to the tip: (1) the vehicle had no
license plates, and (2) WIlIlians reached down and behind the
passenger's seat when the officers pulled into view suggesting
that he may have been trying to reach for a weapon or concea
evidence. 1d., 1143, 45.

46 In Rutzinski, 241 Ws. 2d 729, this court al so
concl uded that police had reasonable suspicion for an
investigatory stop based on a tip that contained limted details
from an informant who risked disclosing her identity. The
informant in Rutzinski, an unidentified notorist, called police
to report that a black pickup truck driving behind him or her
was weaving in its lane, varying its speed dramatically and
followng too closely behind his or her vehicle. Id., 94.
After receiving this report, an officer on patrol, Oficer
Sardi na, pulled behind the black pickup truck and the informant,
who was still on the phone with police and directly in front of
the black pickup truck, said that the officer was follow ng the
right vehicle. Id., f16. The officer did not observe any
erratic driving but stopped the black pickup truck on suspicion
of drunken driving based on the tip. I1d., 97.

147 This court concluded that ©police had reasonable
suspicion for the investigatory stop, primarily based on the
reliability of the information provided by the informnt. Id.,
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1931- 34. The informant and the tip were nore reliable because
the informant had exposed his or her identity to police and
could have been held accountable for providing false

i nformati on:

Oficer Sardina thus could infer that by revealing
that he or she was in a particular vehicle, the
i nformant understood that the police could discover
his or her identity by tracing the vehicle' s license
plates or directing the vehicle to the side of the
r oad. That is, like the officer in Adans, Oficer
Sardina could reasonably have concluded that the
informant knew that he or she potentially could be
arrested if the tip proved to be fabricated.

Id., 132 (enphasis added) (footnote omtted). W also indicated
that the information fromthe informant was reliable because "he
or she was nmaking personal observations of Rut zi nski's
cont enpor aneous actions.” I1d., 133. Finally, we indicated that
the officer's actions in conducting an investigatory stop were
particularly reasonable given the immnent risk to public safety
presented by an alleged drunk driver presently on the road.
Id., 134.
C

148 We now apply the standard for reasonable suspicion to
the facts in this case, guided by the framework set out above.
As an initial matter we conclude, as both parties agree, that
the officers' actions in conducting an investigatory stop of the
bl ack Ford Explorer that MIler was driving is a seizure for the
purposes of the Fourth Anendnment and Article 1, Section 11.

Rut zi nski, 241 Ws. 2d 729, f{14. The parties' dispute 1is
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focused on whether police had the requisite reasonabl e suspicion
for the investigatory stop.

149 MIller argues that police |acked reasonabl e suspicion
in this case because there were insufficient specific and
articulable facts to support a reasonable belief that MIller was
engaged in a crine when the vehicle he was driving was stopped.
MIler asserts that the tips from Manicor and Crine Stoppers

cannot provide a basis for reasonable suspicion because those

tips are unreliable and uncorroborated. MIller further argues
that information from the final informant does not provide
police wth reasonable suspicion for several reasons. First,

according to MIler, anonynous or confidential informants start
off wth low reliability. Second, Mller argues that the
tipster was wong in a nunber of inportant respects, nost
significantly by first telling Deputy Berlin that MIller would
| eave with Kowal ski on August 19 to pick up drugs in MIlwaukee.
Third, MIller asserts that the police conducted only m ninal
investigation and corroborated only innocent details from the
tips, which included information that would be obvious to anyone
famliar with Mller. Fourth, MIller argues that the informnt

reported only hearsay information, which further underm nes his
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reliability.?? MIler argues that several wunreliable and
uncorroborated tips cannot add up to reasonabl e suspicion.

50 The State responds that the police had reasonable
suspi cion based on the totality of the circunstances. The State
asserts that the officers acted reasonably pursuant to the

standard articulated by this court in WIIlians and Ri chardson

based on all of the information they had from nultiple tips and
t hrough police corroboration. According to the State, the
information provided to and obtained by police in this case is
very simlar to information that the United States Supreme Court
concluded was sufficient in Wite and that the court of appeals
found sufficient in Sherry. In sonme respects, according to the
State, the information is even stronger here than in Wite
because, in this case, the tipster was not entirely anonynous,
which nakes his information nore reliable, and the police had

previously received information linking MIler to illegal drug

°2 Deputy Berlin testified that, as his report reflected,
the informant told himin the first call that soneone had told
the informant that MIler and Kowal ski were going to M I waukee
to buy drugs on August 19, 2008. MIller argued on this basis
that the information was unreliable hearsay. The circuit court
found that the record did not support MIller's argunent that the
final informant provided only hearsay information because that
argunent was based solely on the informant's statenent that he
was told the information he provided in the first call to Deputy
Berlin. W agree and uphold the circuit court's finding because
it is not clearly erroneous. WIllians, 241 Ws. 2d 631, ¢118.
The fact that the record is sonewhat unclear about the source of
the informant's information is not enough to support Mller's
argunent premsed on the fact that the tips were, in fact,
hearsay, particularly given the circuit court's finding to the
contrary.
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activity. The State asserts that the court of appeals properly
affirmed MIler's judgnment of conviction.

151 We conclude that under the totality of t he
circunstances, police had reasonable suspicion to conduct an
investigatory stop of the black Ford Explorer that MIller was
driving. Police acted on reasonabl e suspicion based on nmultiple
tips that MIler was driving the vehicle and was involved in an
ongoi ng drug-related crine. The key information that supports
reasonabl e suspicion was that provided by the final infornmant
and corroborated by police, including the make, nodel, |icense
plate and registration of the vehicle, and an accurate
prediction of where it could be found and when. It was also
entirely reasonable for Deputy Berlin to rely on his know edge
that prior tips by Manicor and Crine Stoppers had also alleged
that MIler was selling drugs.

52 The factor that weighs nost heavily in our analysis is
the fact that the tips by the final informant contained
significant indicia of reliability, as was the case in WIIlians
and Rutzinski, because here the informant was not truly
anonynous. We note that whether an informant is anonynous for
the purpose of analyzing the informant's reliability and
credibility is not controlled by whether he or she wanted to
remai N anonynous. Instead, a purportedly anonynous i nformant
is not anonynous in this analysis if he or she provides self-
identifying information such that we may infer that the
i nformant knew that he or she could be held accountable for
providing false information. Rutzinski, 241 Ws. 2d 729, {32.
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153 In this case, the informant told Deputy Berlin that he
wanted to remain anonynous but nevertheless risked disclosing
his identity to police. Most significantly, the informant
provided his first name and cell phone nunber to Deputy Berlin.
In fact, Deputy Berlin was able to call the informant back on
his cell phone and reach him directly when Deputy Berlin had
foll owup questions for the informant the norning of August 20,
2008. Further, the fact that this informant contacted Deputy
Berlin initially through one of the deputy's confidential
informants provides another avenue through which the final
informant's identity could have been discovered. Based on the
testinmony and argunents at the suppression hearing, the circuit
court explicitly determned that this informant was nore
reliable because he risked disclosing his identity to police.
W agree with the circuit court's determ nation because it is
supported by the record and our precedent. The facts here are
simlar to those in WIlians and Rutzinski, where the informants
did not disclose their identities outright but provided enough
information from which we could reasonably infer that the
informants realized that +they could be tracked down for
provi ding fal se information.

154 As in Rutzinski, 241 Ws. 2d 729, 932, the police
reasonably relied on the final informant's information as
truthful because one can reasonably infer that this informnt

knew that by risking the disclosure of his identity he could be
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hel d accountable for providing false information.? \Wether or
not the informant realized the inplications of his disclosure in
the first call, it is reasonable to infer that after he was
called back by Deputy Berlin the following day with follow up
questions, he nust have realized that he was traceable and could
be subject to crimnal penalties for any false allegations. As

we stated in Wllianms, "[r]isking one's identification intinates

that, nore Ilikely than not, the informant is a genuinely
concerned citizen as opposed to a fallacious prankster." 241
Ws. 2d 631, 135. Therefore, it was reasonable for police to

rely nore heavily on information from such a reliable source.

155 Further, the final informant in this case provided
sone details and future predictions that police were able to
corroborate simlar to the details that the informants provided

in Wiite, Richardson and Sherry.?* Deputy Berlin verified that a

23 Wsconsin Stat. § 946.41 provides crimnal penalties for
anyone who knowingly provides false information to an officer
who is acting in an official capacity.

22 Mller argues that this case is nore akin to the quality
and quantity of information known to police in Kolk, 298
Ws. 2d 99, in which the court of appeals |ooked at tips from a
citizen informant. W do not find Kol k—a case that centered on
the question of whether a frisk was justified—particularly
hel pful to resolve whether police had reasonable suspicion for
the investigatory stop in this case, which is the sole issue
before this court. We anal yze whether police had reasonable
suspicion to conduct a protective search for weapons during an
investigatory stop under a different standard—=whether a
reasonably prudent J[officer] 1in the circunstances would be
warranted in the belief that his [or her] safety or that of
others was in danger." State v. Johnson, 2007 W 32, 921, 299
Ws. 2d 675, 729 N W2d 182 (alteration in original) (quoting
Terry, 392 U. S. at 27).
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black Ford Explorer, license plate nunber 712 NNE, was
registered to Kowal ski at N2401 Kowal ski Road. Addi tionally,
the informant accurately predicted that MIler? would be driving
Kowal ski's black Ford Explorer, license plate nunber 712 NNE,
along the nost likely route back to the Gty of Marinette from
M | waukee, H ghway 41, en route to arrive in the Marinette area
at about 11:00 p.m on August 20, 2008. Wil e the informnt
in this case did not provide as many unique details and future

predictions as the informants in Wite, Richardson and Sherry,

the informant in this case started off with nore credibility by
providing self-identifying information. The quantity of
information in this case is counterbalanced by the reliability
of the informant.

156 It is also notable that Deputy Berlin spoke directly
with the informant nultiple times and would have been able to
take first-hand account of the informant's tone and delivery in
eval uating the honesty and reliability of the tips. WIIlians,
241 Ws. 2d 631, 137 (noting that the recorded 911 call all owed
for later judicial review "of the tipster's veracity, not only

based upon content, but also based upon its tone and delivery").

2> W note that the officers did not identify MIler as the
driver of Kowalski's black Ford Explorer until after the
officers stopped the vehicle, and we therefore do not rely on
the fact that MIler was driving in our reasonable suspicion

anal ysis. Instead, police had reasonabl e suspicion based on the
other details provided by the final informant—the vehicle's
make, nodel, license plate and registration, and the route and

time—the fact that the informant was nore reliable, because he
provi ded self-identifying information, and the prior information
to police.
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Additionally, the credibility of the informant's information is
not fatally wunderm ned because he was not able to nake an
absolute prediction of the future, i.e., because he initially
told Deputy Berlin that MIler would |eave the night of August
19, 2008. As the court of appeals noted, it is entirely
reasonable to infer that the informant's initial tip was
accurate, but plans changed and MIler decided to go on August
20 i nstead.

157 Wiile the prior tips from Manicor and Crine Stoppers
were of limted reliability standing alone, it was reasonable
for Deputy Berlin to consider these prior allegations when
evaluating the reliability of the final tips. W agree with the
court of appeals that the tip from Manicor was of I|imted
reliability for several reasons. First, Manicor's notivation
was questionable, which nakes himless reliable. Mnicor was in
jail for parole revocation and he may have hoped that giving a
tip to law enforcenent would inprove his situation. Second,
Manicor's tip was nine nonths old when Deputy Berlin got the
final tips, so Manicor's tip is of limted usefulness for the
pur poses of justifying this stop. The three Crine Stoppers tips
were also of limted reliability because they were entirely
anonynous, and Deputy Berlin was wunable to corroborate the
i nformation. Deputy Berlin did discover, after receiving these
tips and before the tips fromthe final informant, that Mller
had a prior conviction for possession of drug paraphernalia.
Despite the limted reliability of these earlier tips, they
wei gh in favor of reasonable suspicion because, as the court of
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appeal s noted, these tips, while not corroborated, were also not
proved false and were generally consistent with the allegations
inthe final tips.

158 We note that the existence of prior, t hough
uncorroborated, tips that are consistent with the information
froma reliable informant is a factor present in this case that
apparently was not present in any of the above cases upon which
we have relied to conclude that police had reasonabl e suspicion
here. This factor adds to the totality of the circunstances and
strengthens our conclusion that the officers acted wth
reasonabl e suspicion in this case.

\Y

159 We conclude that under the totality of t he
circunstances police acted reasonably when they conducted an
investigatory stop of the vehicle MIler was driving based on
reasonabl e suspicion "that crimnal activity may be afoot."?® We
are confident that police had the requisite reasonabl e suspicion
primarily based on the reliability of the final informant and
the information provided by him  Such information was supported
by the prior tips to police. W note that while the initial
tips were of limted reliability, the final informant and his
tips had significant indicia of reliability because the
informant provided self-identifying information that nade him

more reliable than a truly anonynmous informant.?’ Additionally,

26 Terry, 392 U.S. at 30.

2T WI1lians, 241 Ws. 2d 631, 1928- 36; Rut zi nski , 241
Ws. 2d 729, T21.
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the final informant provided details and accurate future
predictions that police were able to corroborate.?® W hold that
the officers acted reasonably under the circunstances in
stopping MIler based on the objective test set forth in Terry
v. Ohio, which asks: "[Would the facts available to the officer
at the nonent of the seizure or the search 'warrant a man of
reasonable caution in the belief' that the action taken was

appropriate?"?® W conclude that the answer to that question is

yes.
160 Therefore, we affirmthe court of appeals.
By the Court.—Fhe decision of the court of appeals is
af firnmed.
8 White, 496 U. S. at 332.
162 29 Terry, 392 US. at 21-22 (quoting Carroll, 267 US. at
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