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The cases listed below will be heard in the Wisconsin Supreme Court Hearing 
Room, 231 East, State Capitol. This calendar includes cases that originated in 
the following counties: 

 
 

Dane 
Walworth 

 
 
MONDAY, NOVEMBER 9, 2015 
9:45 a.m.   14AP940  - Walworth State Bank v. Abbey Springs Condo. Assn., Inc. 
 
TUESDAY, NOVEMBER 17, 2015 
9:45 a.m.  13AP416  - Peggy Z. Coyne v. Scott Walker 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Note: The Supreme Court calendar may change between the time you receive these synopses and when the cases 
are heard.  It is suggested that you confirm the time and date of any case you are interested in by calling the Clerk of 
the Supreme Court at 608-266-1880. If your news organization is interested in providing any camera coverage of 
Supreme Court argument in Madison, contact media coordinator Rick Blum at (608) 271-4321. Summaries provided 
are not complete analyses of the issues presented.    
 

 



WISCONSIN SUPREME COURT 

MONDAY, NOVEMBER 9, 2015 

9:45 a.m. 

 

This is a review of a decision of the Wisconsin Court of Appeals, District II (headquartered in 

Waukesha), which reversed a Walworth County Circuit Court decision, Judge Phillip A. Koss 

presiding. 

 

2014AP940   Walworth State Bank v. Abbey Springs Condo. Assoc. 

 

This case involves a dispute over condominium assessments that allegedly accrued after a 

bank purchased two foreclosed condominium units at a sheriff’s sale and then sold the units to 

Douglas and Deborah Christensen. 

The Supreme Court reviews whether the condominium association may legally enforce a 

policy that forbids new owners or occupants of the units from using recreational facilities at the 

development until the back assessments are paid up to date. Also, the Court reviews whether the 

condominium association unjustly enriched itself by taking the assessment payments that were 

made by the bank under protest. 

Some background: In August 2012, Walworth State Bank initiated foreclosure 

proceedings against the owner of units 18 and 19 of Abbey Springs Condominium No. 1, located 

at the Abbey Springs development in Fontana, Wis. 

Abbey Springs Condominium Association, which had a lien against the units, was named 

a defendant along with Abbey Springs Inc. A judgment of foreclosure was entered, which 

provided that Abbey Springs, and all persons claiming under it, were barred and foreclosed of all 

right, title, interest, lien, or equity of redemption in and to the property.  

In January 2013, prior to the sheriff’s sale, Abbey Springs sent the bank a letter notifying 

it that Abbey Springs had “adopted a policy to forbid the use of [Abbey Springs’] recreational 

facilities to the owners or occupants of any [condominium] unit upon which assessments or other 

amounts owed to the Association are delinquent, regardless of whether or not the Association’s 

lien rights were eliminated by the foreclosure.”  

In a follow-up letter in June 2013, Abbey Springs stated that the bank was liable for 

assessments accrued after the date the court confirmed the sale of the property, and that Abbey 

Springs has “not created a restriction on any use of the condominium unit, but have only 

restricted the use of certain facilities which are not part of the common element of the 

condominium.” 

On July 12, 2013, Abbey Springs issued a letter that provided: “All Monthly Charges and 

Monthly Assessments on Unit 18 & 19 of Abbey Springs will be paid in full through July 31, 

2013, provided the seller pays Abbey Springs $13,225.32 which includes the balance of 2012 

deficit assessment and prorated portion of 2013 Food and Bar Minimum, if applicable.” 

The Christensens refused to close on the condominium units as scheduled on July 12, and 

the bank’s attorney demanded that Abbey Springs “provide clean title to the property, without 

any unpaid dues, assessments or liens, and without any Association imposed restrictions against 

use of the condominium’s facilities.” 

Walworth argued that, contrary to § 703.165(5)(b), Abbey Springs’ policy “forces a new 

owner to pay assessments owed by the previous owner,” which have been discharged by 

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=138427


foreclosure, “in order to enjoy the common elements of the condominium,” and is effectively a 

“ransom for debt that has legally been extinguished.”  

The bank and Abbey Springs filed cross-motions for summary judgment.  The circuit 

court granted summary judgment in favor of the bank on its action for declaratory judgment and 

its claim for unjust enrichment. 

Abbey Springs appealed, and the Court of Appeals reversed. The Court of Appeals said 

the statute establishes the priority of an association’s lien for unpaid assessments in relation to 

other liens on a condominium unit and does not address the issue of liability for delinquent 

assessments, nor does it address the effect of foreclosure on an association’s lien.   

The Wisconsin Bankers Association filed an amicus brief indicating: “The (Court of 

Appeals’) decision allows developers and associations to do an end run around the repose 

intended under the Wisconsin statutes for lenders and new owners with respect to unpaid 

assessments of the previous owner. . . .  If allowed to stand, the decision will result in bad policy 

and harm to Wisconsin’s economy.”   

A decision by the Supreme Court could clarify the law in this area. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



WISCONSIN SUPREME COURT 

TUESDAY, NOVEMBER 17, 2015 

9:45 a.m. 

 

This is a review of a decision of the Wisconsin Court of Appeals, District IV (headquartered in 

Madison), which affirmed a Dane County Circuit Court decision, Judge Amy Smith presiding. 

 

2013AP416     Coyne v. Walker 

 

This case involves a dispute between a group of parents whose children attend public 

schools and Gov. Scott Walker’s administration over rulemaking authority of the Superintendent 

of Public Instruction (SPI). 

More specifically, the Supreme Court reviews whether the delegation of legislative 

rulemaking power to the governor under 2011 Act 21 is unconstitutional as applied to the 

superintendent, an independently elected constitutional officer.   

Some background: Act 21 was enacted on May 23, 2011 and took effect on June 8, 2011. 

Act 21 requires that all state agencies, as well as the SPI, submit proposed scope statements to 

the governor for approval.  See Wis. Stat. § 227.135.  The rulemaking process begins with 

drafting and publishing a “scope” statement that explains what a proposed rule will cover, along 

with other information required by statute.  See § 227.135.  Once the scope statement is 

published, the agency prepares a draft rule.  See Wis. Stat. § 227.14.  

Before Act 21, the promulgating agency may not begin drafting a rule until the agency 

has received approval of the scope statement by the head of the agency proposing to promulgate 

the rule, and until the approved scope statement is published.  See § 227.135.  After Act 21, an 

additional approval is required at this stage; the Governor must also approve a scope statement.  

See § 227.135(2).  Whether or not to approve a scope statement is a matter for the governor’s 

discretion.   

Both before and after Act 21, an agency prepares a draft of a proposed rule and, 

thereafter, the draft rule is submitted to the joint legislative council, where the council staff 

reviews the proposed rule to ensure that the proposed rule complies with both procedural and 

substantive requirements.  See Wis. Stat. § 227.15.   

The promulgating agency must then provide notice of and a public hearing on the 

proposed rule.  Public comment may cause the agency to prepare successive drafts, which 

require additional notice and public hearings.  See Wis. Stat. §§ 227.16-18.  When the proposed 

rule is in final form, it is subject to further review, including the preparation of an economic 

impact analysis.  See Wis. Stat. § 227.137.  

The plaintiffs in this case are parents of minor children who receive public education and 

other services from public schools, public school teachers, and/or taxpayers. The plaintiffs 

include Peggy Z. Coyne, Mary Bell, Mark W. Taylor, Corey Otis, Marie K. Stangel, Jane 

Weidner, and Kristin A. Voss. They filed a complaint in Dane County Circuit Court on Oct. 11, 

2011, seeking a declaratory judgment that Act 21 unconstitutionally infringes on the SPI’s 

powers under Art. X of the Wisconsin Constitution because it requires the SPI to obtain the 

governor’s approval for any proposed rule. The SPI agrees with plaintiffs.   

The defendants are Walker and former Secretary of the Department of Administration 

Michael Huebsch. They unsuccessfully moved to dismiss the case for lack of standing. Both 

parties then moved for summary judgment. On Nov. 7, 2012, the circuit court issued a decision 

http://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=135322


and order holding that Act 21, as applied to the rulemaking activities of the superintendent, was 

unconstitutional and void. 

The defendants appealed, and the Court of Appeals affirmed, upholding the circuit 

court’s order. The Court of Appeals’ decision relies to a great extent on Thompson v. Craney, 

199 Wis. 2d 674, 546 N.W.2d 123 (1996), which involved a challenge to a legislative enactment, 

Act 27, during the administration of former Gov. Tommy G. Thompson. 

In Thompson, the Wisconsin Supreme Court ruled unanimously that the Wisconsin 

Legislature’s attempt to give the state superintendent authority to supervise public instruction to 

others who were not subordinate to the superintendent violated Wis. Const., Art. X, § 1. 

The Court of Appeals applied Thompson as settled law, ruling that Act 21, as it applied to 

the SPI, violated the fundamental principle set forth in Thompson that other state officers whom 

the Legislature assigns authority over education may not have power that is equal or superior to 

the superintendent’s. Act 27 created a State Education Commission, a State Department of 

Education, and the position of State Secretary of Education. 

The defendants say this case differs from Thompson, in part, because the Legislature 

does not, in Act 21, transfer “each and every one” of the SPI’s supervisory powers to another, 

Art. X, § 1 is not violated. 

They contend the “holding in Thompson is tied to circumstances where the supervisory 

powers with respect to public instruction are given to other officers,” and that Act 21 does not 

give others supervisory power.  The defendants also contend that regulatory rulemaking is not 

inherent in the power to supervise public instruction and that concept did not exist in 1848, when 

the state constitution was approved. 

 

The issues presented to the Supreme Court by the defendants: 
 Does the legislative authority delegated under Act 21 fall within the executive power 

conferred upon the superintendent in Wis. Const. art. X, § 1 for the “supervision” of 
public instruction?   

 Alternatively, without regard to the distinction between legislative and executive 
power, does Act 21 impermissibly infringe on the superintendent’s power where Wis. 
Const. art. X, § 1 expressly authorizes the Legislature to appoint other officers and to 
prescribe all of the powers and duties related to public instruction, and where Act 
21’s effect on rulemaking does not unduly burden or substantially interfere with the 
superintendent’s role in the supervision of public instruction?  

 Was the circuit court order overly broad in holding that Act 21’s provisions could 
never be lawfully applied to any proposed rule of the superintendent, without regard 
to that rule’s connection with the superintendent’s authority to supervise public 
instruction? 

 
A decision in this case is expected to clarify rulemaking authority relating to the SPI. 
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