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Office of the Clerk

WISCONSIN COURT OF APPEALS
1 It) East Main Street , Suite 215 

P.O. Box 1688
Madison, Wisconsin 53701-1688

Telephone (608) 766-1880
TTY: (800) 947-3529 

Facsimile (608) 267-0640 
Web Site: www.wicourts.gov

DISTRICT II

To-.
Hon. Kristine E. Drettwan
Circuit Court Judge
P.O. Box 1001
Elkhorn, WI 53121

Sheila Reiff
Clerk of Circuit Court
Walworth County Courthouse
P.O. Box 1001
Elkhorn, WI 53121-1001

■ December 17,2014

' ee D Huempfner
Walworth County Corporation Counsel
P.O. Box 1001
Elkhorn, WI 53121-1001

Steven C. Spear
Pinnacle Legal Services LLC 
109 S. First St.
White water, WI 53190

Angela M. Kelley
190 W. Geneva St., #2
Williams Bay, WI 53191

You are hereby notified that the Court has entered the fc/k wing opinion and order:

2014AP588 In re the custody and place 'neat of Tessa R. F. and Jakob M. F.:
State of Wisconsin and Angela M. Kelley v. Raymond L. Franklin 
(L.C. #2006FA101)

Before Neubauer, P.J., Reilly and Gundrum, JJ.

Raymond L. Franklin appeals an order ienying ins motion for various requested 

measures of relief, including vacating a default jud -men granted to Angela M. Kelley. Franklin 

argues that improper service of process deprived the circuit court of personal jurisdiction over 
J

him. We conclude Franklin has waived a jurisdictional challenge. Based upon our review of the 

briefs and the record, we conclude that this case, just :;ny ol being frivolous, is appropriate for 

summary disposition. See Wis. Stat. Rule 809.21 (2011-12).1 We affirm.

1 All references to the Wisconsin Statutes are to the 2011-12 version unless otherwise noted.
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No. 2014AP588

Franklin fathered two nonmarital children with Kelley. Walworth county case numbers 

03FA337 and O3FA8O1 addressed child support and repayment of birth expenses for the two 

children.

In February 2006, Kelley tiled a summons and petition to commence Walworth county 

case number 06FA101 regarding legal custody, physical placement, and child support. Service 

was accomplished by publishing a notice of hearing that listed the parties’ names, the case 

number, the hearing’s date, time, and place, and the presiding official. The summons was not 

published. Franklin did not appear at the hearing or file a WlS. STAT. § 802.06 motion 

challenging jurisdiction, the summons, process, or servh e. The court entered an order finding 

jurisdiction over the parties and resolving the matters Kelley raised.

In September 2006, Franklin signed and the court approved a stipulation modifying the 

amount of previously ordered child support. Six month, later at a hearing on an Order to Show 

Cause for failure to pay child support, Franklin signed and the court approved two additional 

stipulations. One allowed Franklin’s attorney to withdraw; the other continued the matter for a 

month. At the continued hearing, Franklin signed and the court adopted a fourth stipulation 

finding him in contempt for failure to pay child support. In May 2007, the parties presented the 

court with a fifth written stipulation they both had signed that addressed placement. None of the 

stipulations challenged jurisdiction or the adequacy of service. Rather, Franklin first raised the 

objection in December 2013 after being charged wiih five counts of failure to pay child support.

Whether a court has subject matter jurisdiction is a legal issue on which we do not defer 

to the trial court. See Dykema v. Volkswagenwerk 4G, 9 Wis. 2d 206, 210, 525 N.W.2d 754

(Ct. App. 1994). Circuit courts have jurisdiction of all actions affecting the family. Wis. Stat.
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No. 2014AP588

§ 767.01(1). Filing a summons and complaint (or, here a petition) in the court confers subject 

matter j urisdiction. See Lak v. Richardson-Merrell, Inc., 100 Wis. 2d 641, 649, 302 N.W.2d 

483, 487 (1981). There is no issue of subject matter judsdetion.

This court also independently reviews a circuit court’s decision on a motion to dismiss for lack 

of personal jurisdiction. See Hoops Enters., HI, LLC v. Super W., Inc., 2013 WI App 7, TJ6, 345 

Wis. 2d 733, 827 N.W.2d 120 (Ct. App. 2012). The purpose of a summons is “mere notice.” 

Gaddis v. LaCrosse Prods., Inc., 198 Wis. 2d 396, 406, 542 N.W.2d 454 (1996). The parties 

debate whether supplying the hearing information on the notice, rather than by an authenticated 

summons, voided its service and amounted to a technical or fundamental defect. As our supreme 

court observed in American Family Mui. Ins. Co. v. Royal Ins. Co., 167 

Wis. 2d 524, 533, 481 N.W. 2d 629 (1992):

Defects are either technical or fundamental—where the defect is 
technical, the court has personal jurisdiction only if the 
complainant can show the defendant was not prejudiced, and, 
where the defect is fundamental, nr per.1" :al jurisdiction attaches 
regardless of prejudice or lack therei 5

We need not decide which type of defect, if either, occurred or whether prejudice ensued. I

Even if the deviation constituted a fundamental defect, personal jurisdiction defects can be 

waived. Studelska v. Avercamp, 178 Wis. 2d. 457, 462, 504 N.W.2d. 128 (Ct. App. 1993). 

Over the years, Franklin appeared in court and signed five stipulations involving child support, 

physical placement, and contempt of court. Not until December 2013 did he raise a proper 

objection to personal jurisdiction. “(U]nder Wisconsin’s rules of civil procedure, certain 

affirmative defenses are waived unless raised in the first responsive pleading or raised by motion 

made prior to answering.” Brunton v. Nuvell Credit Corp., 2010 WI 50, ^[33, 325 

Wis. 2d 135, 785 N.W.2d 302; see Wis. STAT. § 802.06(2). Section 802.06 is “designed to

IOS
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No. 2014AP588

I

require the defendant to bring personal jurisdiction oojec irons to the court’s attention at the 

earliest possible moment.” Honeycrest Fanns v. Brave Harvestore Sys., 200 Wis. 2d 256, 266, 

546 N.W.2d 192 (Ct. App. 1996). By failing to do, Franklin waived any objection.

Upon the foregoing reasons,

IT IS ORDERED that the order of the circuit cent is summarily affirmed, pursuant to

WIS. STAT. RULE 809.21. •

Diane M. Fremgen
Clerk of Court of Appeals

4
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STATE OF WISCONSIN CIRCUIT COURT 
FAMILY COURT BRANCH

WALWOK I II COUNTY

In re T.R.F. and J.M.F.:

ANGELA M. KELLEY

and

RAYMOND L. FRANKLIN

Case No. 2006FA101

ORDER DENYING MOTION FOR RELIEF’

THE ABOVE MATTER having come on before this Court on March 3, 2013 at the Judicial 

Center in the City of Elkhorn, Walworth County, Wisconsin; and the appearances being:

ANGELA M. KELLEY did not appear.

Walworth County Child Support Agency by Attorney Lee D. Huempfner;

RAYMOND L. FRANKLIN in person and by Attorney Steven C. Spear; and

WHEREFORE, based upon the file, the hearing, the court file, and the record the court issues the 

following orders;

NOW THEREFORE IT IS HEREWITH ORDERED, THAT

Respondent's Motion For Relief is denied.

BY THE COURT:

Honorable Kristine E. Drettwan

^lUEO
MAR 5 2014

CLERKS ■

/06
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STATE OF WISCONSIN FAMILY COURT COUN FY OF WALWORTH

In re the marriage of:

Angela M. Kelley, 
Petitioner,

-and-

Raymond L. Franklin, 
Respondent.

> ?•
aJit COUR’

ORDER
OF COURTS

■ .dO^TH CO. Case No. 06FA101

FEB 5 W

The above matter came on for hearing of Respondent’s motion to dismiss l or lack 

of jurisdiction, the appearances being Respondent, Raymond L. Franklin, in person and 

by his attorney Steven Spear; Angela M. Kelley, in person and attorney Lee Huempther 

for the State of Wisconsin.

Based upon the file, proceedings and record herein and upon the arguments of 

counsel ;

IT IS HEREBY ORDERED that Respondent’s motion to dismiss is denied.

Dated this  day of February, 2014.

BY THE COURT:;

Hon:
Court Commissioner

10b
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STATE OF WISCONSIN CIRCUIT COURT
FAMILY COURT BRANCH

WALWORTH COUNTY

In re T.R.F. and J.M.F.:

ANGELA M. KELLEY Case No. 2006FA101

and

RAYMOND L. FRANKLIN FILED

NOTICE AND MOTION FOR RELIEF
■ S 2013

TO: ANGELA M. KELLEY
190 W. Geneva Street #2 
Williams Bay, WI 53191

WALWORTH COUNTY CHILD SUPPORT 
1800 County Road NN
Elkhorn, WI 53121

1. PLEASE TAKE NOTICE that RAYMOND L. FRANKLIN, moves the court pursuant to 
Wis. Stat. § 806.07 for relief from the July 11, 2006 Findings and Order and all subsequent Orders.

2. This motion will be heard:
KRISTINE DRETTWAN

BEFORE:
PLACE:

DATE:

TIME:

HONORABLE
Walworth County Judicial Center 
1800 County Highway NN.
Elkhorn, WI 53121-1001

A JO wv

3. This motion is made pursuant to Wis. Stat. § 806.07. The grounds for this motion are the 
judgment is void and as set forth in the accompanying brief.

Dated this 18th day of December, 2013. PINNACLE LEGAL SERVICES LLC
Attorney for the Raymond L. Franklin

Steven
109 South First Street , 
Whitewater, WI 5.3190 7
(262)473-8500

, State Bar No. 1023283

/os
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jurisdiction or competency.

III. A fundamental defect cannot be waived.

First, Ms. Kelley did not commence an action pursuant 

to Wisconsin Statutes, therefore, there was no action 

pending. The waiver provisions of sec. 802.06, stats, only 

apply when an action is pending. Hester v. Williams, 117 

Wis. 2d 634, 643, 345 N.W.2d 426 (1984) . Because in this 

case, there was no action pending and the statutes define 

the obligations of the defendant when an action is pending, 

there was no obligation for Mr. Franklin to raise any 

defense. Pulchinski v. Strand, 88 Wis. 2d 423, 429-430, 276 

N.W. 2d 781 (1979).

Second, the fundamental Defects in this case go to 

non-compliance with sec. 801.02(1). Our supreme court in 

Grams v. Melrose-Mindoro Joint School Dist. No. 1, 78 Wis. 

2d 569, 254 N.W. 2d 730 (1977) , stated that when the

legislative will is expressed in preemptory terms of a 

statute it is paramount and absolute and cannot be varied 

or waived by the private contentions of the parties. It 

follows that the legal effects and consequences cannot be 

avoided by estoppels. Id. at 578, 254 N.W. 2d at 735.

Further, given the nature and consequences of

8

IO*
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fundamental defects, allowing a fundamental defect to be 

waived would furnish a complainant with a loophole in which 

the consequences of failing to follow the structures for 

commencing an action are removed. In those circumstances, 

fundamental defects become less significant than even 

technical defects; they simply become incidental defects. 

Furnishing a complainant with an escape of this sort is not 

only inimical to the idea of fundamental defects, it would 

contravene their consequences. See Bartels v. Rural Mut. 

Ins., 275 Wis. 2d 730,^17, 687 N.W. 2d 84, 89 (Ct. App. 

2004) . 

IV. Mr. Franklin did not submit to the 

jurisdiction of the court. 

Mr. Franklin cannot make an appearance in an action 

that does not exist in law.

In following the timeline in this case, Ms. Kelley 

filed her summons and petition on February 14, 2006. (R:l) 

and (R:2) . The court granted Ms. Kelley default on June 

20, 2006. (R:26, p. 7). It was then filed as an order on 

July 11, 2006 (R:4) . Mr. Franklin's first appearance in 

this case was on September 15, 2006 by way of a stipulation 

to amend the default order. (R:5).

Ms. Kelley's time within which to acquire personal 

9

/to 
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jurisdiction over Mr. Franklin expired on May 15, 2006, 90 

days after her filing. Because Mr. Franklin was never 

served, Ms. Kelley's action was never commenced. Mr. 

Franklin simply cannot appear in an action that does not 

exist in law nor can Mr. Franklin stipulate to amend an 

order that the court had no jurisdiction to enter in the 

first instance.

The exercise of jurisdiction over a person without 

service of a summons is governed by Wis. Stat. §801.06. See 

also Wis. Stat. §801.04. Mr. Franklin was neither a party 

to a counterclaim to an action that he commenced nor did he 

appear in an action and waive person jurisdiction under 

Wis. Stat. §802.06 (8).

Further stipulation papers and appearances in a case 

do not confer personal jurisdiction where a summons and 

petition cire required. Userii v. BOudfori, 264 Wis. 2d 783, 

H12, 662 N.W. 2d 672, 676 (Cy. App. 2003) .

V. Mr. Franklin cannot be estopped from 

asserting that the trial court lacked subject 

matter or personal jurisdiction.

The supreme court has been very clear on the issue of 

estoppels as it relates to statutes. When the legislative 

will is expressed in peremptory terms of a statute it is

10

HI

Case 2014AP000588 Appendix to Petition for Review Filed 02-09-2015



ROBERT J. KENNEDY Page 12of 26

STATE OF WISCONSIN CIRCUIT COURT 

FAMILY COURT BRANCH

WALWORTH COUNTY

In re the custody and placement of T.R.F. and J.M.F.,

FILED
ANGELA M. KELLEY, CIRCUIT COURT

Petitioner, summons FEB 1 4 2006

and

RAYMOND L. FRANKLIN, 

Respondent.

CLERK OF COURTS-WALWORTH CO. 
BY: SHERIL OLDENBURG

Case No.____________________

Case Code 40402

■06 FA 00101
THE STATE OF WISCONSIN

To the person named above as respondent:

You are hereby notified that the petitioner named above has 

filed a petition against you, which is attached, stating the nature 

and basis of the legal action.

Within 45 days of receiving this summons, you must respond 

with a written answer, as that term is used in Wis. Stat. ch. 802, 

to the petition. The court may reject or disregard an answer that 

dges not follow the requirements of the statutes. The answer must 

be sent or delivered to this court, whose address is:

Clerk of Circuit Court

Walworth County Judicial Center 

PO Box 1001

Elkhorn, WI 53121

and to Steven R. Wassel, the petitioner's attorney, whose address 

is:

Wassel, Harvey & Schuk, LLP 

1034D Ann Street

PO Box 524

Delavan, WI 53115

You may have an attorney help or represent you.

If you do not provide a proper response within 45 days, the 

court may grant a judgment against you for the award of money or 

other legal action requested in the petition, or you may lose your 

right to object to anything that is or may be incorrect in the 

petition. A judgment may be enforced as provided by law. A 

judgment awarding money may become a lien against any real estate 

you own now or in the future and may also be enforced by

//a
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garnishment of wages or seizure of property.

You are further notified of the availability of information 

set forth in Wis. Stat. § 767.081 from the office of family court 

commissioner, which provides as follows:

767.081 Information from th.e office of family court 

commissioner.

(1) Upon the filing of an action affecting the family, 

the office of family court commissioner shall inform the 

parties of any services, including referral services, offered 

by the office of family court commissioner and by the director 

of family court counseling services under s. 767.11.

(2) Upon request of a party to an action affecting the 

family, including a revision of judgment or order under s. 

767.32 or 767.325:

(a) The office of family court commissioner shall, with 

or without charge, provide the party with written information 

on the following, as appropriate to the action commenced:

1. The procedure for obtaining a judgment or order in 

the action.

2. The major issues usually addressed in such an action.

3. Community resources and family court counseling 

services available to assist the parties.

4. The procedure for setting, modifying and enforcing 

child support awards or modifying and enforcing legal custody 

or physical placement judgments or orders.

(b) The office of family court commissioner shall 

provide a party, for inspection or purchase, with a copy of 

the statutory provisions in this chapter generally pertinent 

to the action.

You are further notified that if you and the petitioner have 

(a) minor child(ren), violation of the following criminal statute 

is punishable by a fine not to exceed $25,000 or imprisonment not 

to exceed 12 years and 6 months, or both:

948.31 Interference with custody by parent or others.

(1) (a) In this subsection, "legal custodian of a child" means:

1. A parent or other person having legal custody of the 

child under an order or judgment in an action for divorce, 

legal separation, annulment, child custody, paternity, 

guardianship, or habeas corpus.

2. The department of health and social services or the 

department of corrections or any person, county department 

under s. 46.215, 46.22 or 46.23 or licensed child welfare 

agency, if custody of the child has been transferred under ch. 

48 or 938 to that department, person or agency.

(b ) Except as provided under chs. 48 and 938, whoever 

intentionally causes a child to leave, takes a child away or 

withholds a child for more than 12 hours beyond the court- 

approved period of physical placement or visitation period 

from a legal custodian with intent to deprive the custodian of
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his or her custody rights without the consent of the custodian 

is guilty of a Class F felony. This paragraph is not 

applicable if the court has entered an order authorizing the 

person to so take or withhold the child. The fact that joint 

legal custody has been awarded to both parents by a court does 

not preclude a court from finding that one parent has 

committed a violation of this paragraph.

(2) Whoever causes a child to leave, takes a child away 

or withholds a child for more than 12 hours from the child's 

parents or, in the case of a nonmarital child whose parents do 

not subsequently intermarry under s. 767.60, from the child's 

mother or, if he has been granted legal custody, the child's 

father, without the consent of the parents, the mother or the 

father with legal custody, is guilty of a Class I felony. 

This subsection is not applicable if legal custody has been 

granted by court order to the person taking or withholding the 

child.

(3) Any parent, or any person acting pursuant to 

directions from the parent, who does any of the following is 

guilty of a Class F felony:

(a) Intentionally conceals a child from the child's 

other parent.

(b) After being served with process in an action 

affecting the family but prior to the issuance of a temporary 

or final order determining child custody rights, takes the 

child or causes the child to leave with intent to deprive the 

other parent of physical custody as defined in s. 822.02(9).

(c) After issuance of a temporary or final order 

specifying joint legal custody rights and periods of physical 

placement, takes a child from or causes a child to leave the 

other parent in violation of the order or withholds a child 

for more than 12 hours beyond the court-approved period of 

physical placement or visitation period.

(4) (a) It is an affirmative defense to prosecution for 

violation of this section if the action:

1. Is taken by a parent or by a person authorized by a 

parent to protect his or her child in a situation in which the 

parent or authorized person reasonably believes that there is 

a threat of physical harm or sexual assault to the child;

2. Is taken by a parent fleeing in a situation in which 

the parent reasonably believes that there is a threat of 

physical harm or sexual assault to himself or herself;

3. Is consented to by the other parent or any other 

person or agency having legal custody of the child; or

4. Is otherwise authorized by law.

(b) A defendant who raises an affirmative defense has 

the burden of proving the defense by a preponderance of the 

evidence.

(5) The venue of an action under this section is 

prescribed in s. 971.19(8).

(6) In addition to any other penalties provided for 

violation of this section, a court may order a violator to pay 

restitution, regardless of whether the violator is placed on

uh
AB 
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probation under s. 973.09, to provide reimbursement for any 

reasonable expenses incurred by any person or any governmental 

entity in locating and returning the child. Any such amounts 

paid by the violator shall be paid to the person or 

governmental entity which incurred the expense on a prorated 

basis. Upon the application of any interested party, the 

court shall hold an evidentiary hearing to determine the 

amount of reasonable expenses.

If you and the petitioner have minor children, accompanying 

this summons will be a document setting forth the percentage 

standard for child support established by the Department of 

Workforce Development under Wis. Stat. § 49.22(9) and listing the 

factors that a court may consider for modification of that standard 

under Wis. Stat. § 767.25(Im).

Dated this -hday of January, 200 6.

Steven R. Wassel 

Attorney for Petitioner 

State Bar No. 01003231

WASSEL, HARVEY & SCHUK, LLP 

1034D Ann Street 

P.O. Box 524

Delavan, WI 53115 

(262) 728-0700 

(Fax) 728-0300 ' 1 k <* Wafworth

records and files
m.jaW. do ne. -iU! ia 8 fnja «K*«
O tiy qt lbs diJGuniQi =----------------
OthC-j.

»irs

as r appears m

Stats of Wisconsin i
County of Walwonn /ss

■Deputy Own of Courts

//s
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STATE OF WISCONSIN CIRCUIT COURT 

FAMILY COURT BRANCH

WALWORTH COUNTY

In re the custody and placement of T.R.F. and J.M.F.,

ANGELA M. KELLEY, CIRCUIT COURT

Petitioner, PETITION 1 4 2006

and CLERK OF COURTS-WALWOHTH CO.
BY; SHERIL OLDENBURG

RAYMOND L. FRANKLIN, Case No.

Case Code 40402

1. The Petitioner, Angela Kelley, born 4/23/1975, resides at 

63 Oakwood, in the City of Williams Bay, County of Walworth, 

Wisconsin, 53191; the Petitioner is by occupation a Sales Associate 

and has Social Security number 396-66-5400.

2. The Respondent, Raymond Franklin, born 12/12/1973, whose 

last known address is N1206 Cty Rd H, in the city of Pell Lake, 

County of Walworth, Wisconsin, 53157; the Respondent has an unknown 

occupation and an unknown Social Security number.

3. The parties were never married.

4. The Petitioner has been a resident of Walworth County for 

more than 30 days immediately preceding the commencement of this 

action and of the State of Wisconsin for more than six months 

immediately preceding the commencement of this action.

5. a. Two children have been born to or adopted by the 

parties, of which the following are minor children:

Name Birthdate

Tessa Franklin 2/16/2001

Jakob Franklin 9/26/2003

b. The Petitioner is a fit and proper person to have 

the legal custody of the minor children.

6. The parties have not entered into any written agreement 

as to support, legal custody, physical placement, visitation of the 

children, maintenance, or property division.

7. The following custody information is given in compliance 

with Wis. Stat. § 822.09:

a. The minor children named above presently reside with

the Petitioner.

b. Within the last five years, the minor children have

fib 
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lived with the Petitioner.

c. The Petitioner has not previously participated as a 

party, witness, or in any other capacity in other litigation 

concerning the custody of the above-named minor children in this or 

any other state.

d. The Petitioner is unaware of any other custody 

proceedings concerning the above-named minor children pending in a 

court of this or any other state. However, there is a child 

support action pending in Walworth County, Wisconsin, Case No. 03 

FA 801.

e. The Petitioner knows of no person not a party to 

this action who has physical custody of the minor children or 

claims to have legal custody, physical placement, or visitation 

rights with respect to the minor children.

f. The Petitioner understands that as a party to this 

action, she has a continuing duty to inform this court of any 

custody proceedings brought concerning the children in this or any 

other state of which the Petitioner obtains information during this 

proceeding.

THE PETITIONER REQUESTS THE FOLLOWING RELIEF:

A. Sole custody of the minor children,

B. Primary placement of the minor children,

C. Child support,

D. Court order requiring the Respondent to maintain health 

insurance on the minor children,

E. Allocation of dependent and exemption status,

F. For such other relief as may be just and equitable.

YOU ARE HEREBY NOTIFIED that pursuant to Wis. Stat. § 767.087, 

during the pendency of this action both parties are prohibited from 

and may be held in contempt of court for:

1. Harassing, intimidating, physically abusing, or imposing 

any restraint on the personal liberty of the other party or a minor 

child of either of the parties;

2. Encumbering, concealing, damaging, destroying, 

transferring, or otherwise disposing of property owned by either or 

both of the parties, without the consent of the other party or an 

order of the court or circuit court commissioner, except in the 

usual course of business, in order to secure necessities, or in 

order to pay reasonable costs and expenses of the action, including 

attorney fees;

3. Establishing a residence with a minor child of the 

parties outside the state of Wisconsin or more than 150 miles from 

the residence of the other party within the state without the 

consent of the other party or an order of the court or circuit 

court commissioner;

//7
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4. Removing a minor child of the parties from the state of 

Wisconsin for more than 90 consecutive days without the consent of 

the other party or an order of the court or circuit court 

commissioner; or

5. Concealing a minor child of the parties from the other 

party without the consent of the other party or an order of the 

court or circuit court commissioner;

Except that a violation of paragraphs 3., 4., or 5. above is not a 

contempt of court if the court finds that the action was taken to 

protect a party or a minor child of the parties from physical abuse 

by the other party and that there was no reasonable opportunity 

under the circumstances for the party to obtain an order 

authorizing the action.

These restraining orders apply until the action is dismissed, 

a final judgment in the action is entered, or the court orders 

otherwise.

A VIOLATION OF THE ABOVE RESTRAINING ORDERS MAY RESULT IN 

PUNISHMENT FOR CONTEMPT, WHICH MAY INCLUDE MONETARY PENALTIES, 

IMPRISONMENT, AND OTHER SANCTIONS AS PROVIDED FOR IN WIS. STAT. § 

785.04.

Delavan, WI 53115 

(262) 728-0700

Sials oi Wisconsin
County of Walworth
I. She<’a I Clark of ths Circuit Court at Wa**orth 
Cour r, Mscc-nsin, and keeper c< ttn. records end files 
there* oc n^fsoy certify that is a true and correct
copy of rhe onqinai docu’nontzs u a,/pears in the fitesin my 

offeco AM 3 It J r >

-

Ui
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Invoice Number: ^-"^77 CIRCUIT COURT

Argus Leader "MALI f 2®'>

AFFIDAVI T OF PUBLICATION ^^^opcourts-walworthco
BY: SHER1L OLDENBURG

STATE OF SOUTH DAKOTA
COUNTY OF MINNEHAHA } ss

Betty Jones being duly sworn, says: That The Argus Leader is, and during 
all the times Jiereinafter mentioned was, a daily legal newspaper as defined 
by SDCL 17-2-21, as amended published at Sioux Falls, Minnehaha 
County, South Dakota; that affiant is and during all of said times, was an 
employee of the publisher of such newspaper and has personal knowledge 
of the facts stated in this affidavit; that the notice, order or advertisement, 
a printed copy of which is hereto attached, was published in said 
newspaper upon

and that $48.17 was charged for publishing the same

Monday ,the _1__ day of _ May _ 2006 ,

Monday the 8 day of May 2006 ,

Monday _,the . 15 _ day of _ May 2006 ,

— ,the —_day of_— 2006 ,

—_ ,the —_ day of _ 2006 ,

—_ ,the —_ day of _ 2006 ,

_ ,the _day of _ 2006 ,

■ . ttotice ql Hearing - 
’ Case No. 06 FA 101.

' STATE OF.WISCONSIN. ■ 
Circuit coubtL? , 

-o Walworth county 
r . ANGELA M. KELLEY .

- ^MbNpiU^RANkLIhf Y' 

Thia case-is'eahetiuted. lor a.
Preliminary Hearing ai .2:00 
prMtaqp^una;#),-- sooeiral 
Walwbrth vrCoiiply '■ I Judfcitaf. 
Center, :Hocn) i 2055,. TWO1 
County. Road'NN^EIkhorn, Wl 
53.121.. The..'Hon. David ,M. 
Reddy, Family ‘.Court Corhniis-- 
stopen willbe presiding,' .

■ Dated this.2'ltfrday oLFebru-
ary. 2036.
• : ■ <’ ■" 'Clerkol Courts-

K-r ' .Walworth Co, 
. By: Kay JMoihatm, Deputy 

933177 Mby f,'0 k IS; 2006 ;

■■ •

^4 A: ■' I -

Slate o* WtRCtinsir.

Subscribed ^^worn to before me 

f JOAN STAHL 
NOTARY PUBLIC

------------- SOUTH DAKOTA Y—:

5/15/2006

Notary Public, South Dakota

js«
County ol Walworth -
I. Sheila T. Reiff. Cleric of the Circuit ^oun & Walworth 
C?unty, Wi»oeoB»n. end keeper trf th*', facoidc and files

* ’ ‘ *“■- “«* I* a 11 uq and O’

.Deputy Ole/Aurlfi

My Commission expires June 30, 2011

Hl
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■ Case Name: Angela Kelley vs. Raymond Franklin ►

Case Number: 06FA00101

Deputy: Warnecke Clerk: Brown
Date: 6/20'06

Activity: Hearing

1 I

Code Judge: Code:
99_________ Reddv_____ 1666

Reporter | | Eileen Grzenia M Other: Janel Schulz

Petitioner: In person O No appearance With Attorney Steve Wassel
Respondent: □ En person No appearance Q With Attorney

Court in session. Appearance; given. ri pn
Service was dope by publication. CIRCUIT COURT

JUN 2 0 2008 
Custody, placement and child support.

fjfBK OF COURTS-WALWORTH CO­
Attv Wassel states children are on BadgerCare so State has an interest. 5* laurie u. brown

Matter was filed on February 14,2006.
Request in April for extension of time to effect sendee and matter was rescheduled to today.

Parties last resided together in Summer of 2004.
Petitioner seeking sole legal custody­
Petitioner would like placement limited until respondent petitions Court for specific placement.

Court will order:
Sole legal custody and primary placement with mother. Respondent may petition Court for alternate placement. 

Child support to based on percentage standard guidelines utilizing earning capacity resulting in support or der of 

S625/mo commencing May 1, 2006.
Tax exemptions awarded to mother.

Atty Wassel to draft order and submit subject to 5 day objection.
Shirt* o' MrfOW i
County WthvOrtT ■
* Sheri* T. R«r; O’ Qoun
Couttj.

oo <■*!«» t-WA '.^Si K »too

copy of we

d CZcCW

13*
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STATE OF WISCONSIN CIRCUIT COURT WALWORTH COUNTY

FAMILY COURT BRANCH

In re the custody and placement of T.R.F and J.M.F.,

ANGELA M. KELLEY, FINDINGS AND ORDER

PetitionerctRCypf^QUflT

and JUL 1 1 2006

RAYMOND L. FRANKLIN, clerk OF COURTS-WALWO0B s© No. 06 FA 101 
BY: LAURIE M. BROWase Code 404 02 

Respondent. •

The above captioned matter having come on for hearing before 

the Hon. David M. Reddy, Walworth County Family Court 

Commissioner, upon the Petitioner's motion on June 20, 2006, the 

appearances being the Petitioner in person and by her attorneys, 

Wassel, Harvey & Schuk, LLP, by Attorney Steven R. Wassel. The 

Respondent did not appear.

Upon the records, files and proceedings held herein, the 

Court does hereby make the following findings of fact and order:

1. The Court has jurisdiction over the parties.

2. The Respondent has had limited contact with the minor 

children.

3. The Petitioner is hereby awarded the sole custody of 

the minor children.

4. The Petitioner shall have placement at all times. 

However, the Respondent may petition the Court to establish 

periods of placement.

5. The Court finds that the Respondent has been employed 

as a carpenter, and as such, has an earning capacity of 

$30,000.00. The Court does hereby order child support consistent

/dl
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with DWD 40.04 guidelines, and requires the Respondent to pay to 

the Petitioner the sum of $625.00 per month, effective May 1, 

2006.

6. All child support payments shall be by income 

assignment. The Respondent's employer shall be ordered to 

withhold $625.00 from money due on a monthly basis and send the 

payment to the Wisconsin Support Collections Trust Fund, Box 

74400, Milwaukee, Wisconsin 53274-0400.

7. Both parties shall notify the Walworth County Child 

Support Agency and the other party in writing of any change of 

address within 10 days of such change pursuant to Sec.767.263,

Stats. Further, the Respondent shall notify the Walworth County

Child Support Agency and the other party within 10 days of any 

change of employer and of any substantial change in the amount of 

his income such that his ability to pay child support is 

affected.

8. The Petitioner shall have the ability to claim the 

minor children as dependants and exemptions on her state and 

federal income tax returns.

Dated this day of Juiw, 2006.

Hon. David M. Reddy 

Family Court Commissioner

Wassel, Harvey & Schuk, LLP 

1034D Ann Street

PO Box 524

Delavan, WI 53115

(262) 728-0700

(FAX) 728-0300

o. ■wia r. Rerfi. Clerk qf the Circuit

,me80,ns- •,ru* «*»«*«« 
wnaia. ^^appaars^tte^

of
Sdunty of Wafworth

.Deputy Clerk of Couiti 793.
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, " ■ ......... ■ ■ - -- ----  ' I
Tmns L jSewch WRIo * Oghtsl R?

’S
View =_FulI ~ H| q l00 O’ ,

SOepanZFze® | TQA
M Mans V, Am. Family Mut, Ii«s, Cy„ 2012 W /.Up?

2012 WjApp 106; 344 Wis. 24 297;
321 X.W.24 412, 2012 Wise. Apt: LEXIS 627. '

3 Adoaiiead...

Jew lutofial

Stapes;; 5

JUSTIN M. MAAS, PLAINTIFF-RESPONDENT, TRU I GY HEAI TU UTAHL-UT I :, . , 
1NVOLUN TARY-PLAINTIF 3-RESPONDENT, v, AMERICAN FAMILY MUTUAL Iff JA ■ .UMPANY, 

GAGE M. CREIGHBAUM, SHERRY A. LAGIOS, DIMITRIOS D. LAGIOS ANU ; ■ , ,• . mANCE
COMPANY, DEFENDANT'S- APPELLANT 3

Appeal Nu. 2011AFltml

COURT OF APPEALS OF WlSOJNS N UMTRloi TWO

2012 WI App 106; 344 WIs. 2d 297; 821 N,Y .21 '2; 7012 wu... Ar ' ■ >0/

August 1, 2012, Decided
August 1, 2012, Filed

NOTICE: SEE RULES OF APPELLATE PROCEDURE, RULE 809 , 3(3), Ri; GARO i if - • ; I R2N OF 
UNPUBLISHED OPINIONS. NOTE: THIS OPINION WILL NC APPEAR tN A up hi n .... :yUME. THE 
DISPOSITION WILL APPEAR IN A REPORTER TABLE.

PKICK HIISTOUY:
APPEAL from an order of the circuit court for Fond du uv. • Miry; Pi'1 er : thmc m W'-;. Cin 
Ct. No. 2010CV79G.

OTSFOynTVAM; Reversed,

CASE SUMMARY

OVOIVIKW: Defendant driver allegedly crashed his veiiide into miTILI'w. , -1'3
vehicle. Two days before the statute of limitations per; ■ ' expired, 3r.. Ah- ! " - ’ e R -3 a 
suiumoiis and complaint. However, he. did not serve any defendm'n. Montii : r ■.•.•'.( I’ fik/d an 
amended summosts and complaint and served it on de tan da nt alleged ■■.. v > tj •• mi/?, 
including the driver. The trial court dented their motion 11 dlsmiM, do . nim ild > ■ <iH found 
that Wis, Stat. E 801.02(1) (2010) boned his action i. o< tuse the miiwi 
complaint was not served within that statute's 90- u .y time .mil.

QUTCOME; Judgthoi 11 ieversed.

coke TgRMSii statute of iimitattoos period, summ-. ns, Mgmal smiHiiuus, ... 
appearance, failed to serve, jurisdictional, personal wta'ictkii, mh dug, h lived, i u uj 
filing, personal injury, failure Co serve, commence, ’emer'led, null! v, iiu 'c ; ,ii. ■

LEXI5 N LXI a® 141X D Af O TILT3 Ei Ole

https://doc.lex.is,Gom/resetucli/relTievc? imM7cdf'55Ga70 1 i'E: tac.v :h.o.'-. . i • .
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CivjJprocedure > Dismissals > Involuntary Dismissals > General oveiview

Civil Procedure > Summary Judgment > Appellate' Review > itanda js ofKedrp r ,|

Civil Piocedure > Summary Judgment > Motions for Summary Judyment > Gem i -;i -f > ■ toi

Governments > Legislation > Statutes of Limitations > lime Limitations

motion to dismiss based on a statute of limitations is treated a mi1 
summary judgment. Upon review, a reviewing com t perform..; Lim rum mi n । 
a trial court, therefore its review is de novo. Mora uk.^ ‘rivs HaaoivA?

Civil Piuceciure > Pleading Ik Practice > Service of Process > Summ > s > Geisei mcv-s ,n i,J

Civil Procedure > Pleading & Practice. > Service of Process > Pine Limit,ati>>ns : m al > . -  ..... .

Governments > Legislation > Statutes of Limitations > Timo Uinltafioiis '£!

Torts > Negligence > Actions > General Overview

w/V2^An action to recover damages lor personal inju ies s' I ba cumnicm / . ; to ;
years or be barred. Wis. Stat. § 893.54 (2010) An ..ion is c Hiimeiwd ■ : . <y
defendant when a summons and a complaint naming the pem-m to imHm- •»!» 
filed with the court, provided service of an authenticated copy of the, .-r'-.mwmv :md 
of the complaint Is made upon the defendant undto "i ns chapt-.r" witirn ? i m-v 
after filing. Wis. Stat. § 801.02(1) (2010). Thus, i s vic..- Is not made •Thin 1 1 
days of the filing of the summons and complaint, fit action :; not us" A 
not commenced within the three-year statute of lim utoious p*toml, ir - 1 c . 
barred. Mora Like This Headnote

JUDGES: Before Neubauer t, PJ,, llellly v and Gundiuni v, IT

QPINIOh SY: GUNDRUM

OPI MIO M

Pl GUMDRUM v, .L Defendants American Family Mutu.l n. r. go > '.'mpmiy.
Creighbaum, Sheriy Lagios, and Dimitrios Lagios1-app’T ■ m an ml a J-. m ' h •: r-lion to 
dismiss. The trial court held that the defendants waive' to ir statute of limb mm • toi n;;e by 
not raising it prior to filing llicir notice of appearaiK 3 a serving tom imp! ■ .'-t (toni-toons 
in response to Maas's amended complaint. The court tone -led that n light t toe ■ cr. the 
action was properly commenced and that Maas's amended run r’laim, hied id. -. - ionLhs
after the close of the three-year statute of limitations period, ;elated 'ru i i" mo ototoml 
complaint filed two days before the expiration of that'period. ; he dmeirlaul mm; , me 
statute of limitations ran when Maas failed to commence tiro ac ion o / sm in m o die 
original sununona and complaint within tiie ninety-day period peril (i.- 'i by ■ ’ 'rl.L-i'
(1) (2009-10),» and that Maas's claims are therefore bari ’ ; <c igim tgd ■ ■

FOOTMOTTS
r

‘ i Maas's amended complaint alleges that Creigi ' . - a w s a minoi 11 ir 'to the 
i iii< ident at issue in this case and that he operated bis ' de with 'In- p- ' mi > । -rry 

Lagios and/or Dimitrios Lagios, who "upon information ■ r tototoc.i"m mi m - d um'-;

hltps://docdcxitLcom/rcsearclVrcLt^^ ra~67cdr55c<i7f>91:?u Loe i J- i> ■ /9H
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'driver's license and were liable for fils actions with a vehr e on the :.uhnv- ' " ■ t . <"
The amended complaint further alleges that American Family insure i Uv' ■ m ; mbamn 

■ was operating at the time of the incident and that it issu . a policy in. m • - mi uul 
. the Lagioses.

j. All references to the Wisconsin Statutes are to the 20 00 10 verem ouM;-.. ■ : , ■ ; noted.

BACKtSROUNP

P2 On August 2U, 2007, Creighbaum crashed his vehicle into a vehicle ’icer- • ■ . .
resulting in personal injury to Maas. On August 18, 2010, two days Moro the m I < r three 
year statute of limitations period, Maas filed a summons and rempfeim. a • if ■ si- ;■ 1 aidants 
related to his injuries, Maas failed to serve any of the defendants with Mim zmuriiiir nn| 
complaint.

P3 Maas Hle«J an amended suninrons and complaint on Fermti: y 1 o ."dll, wmco i •■•ved on 
the defendants. The amended summons and complaint coi med the name m ■ • '..lion and 
named the same defendants [*3] as the original sun mosi and complaint t m Ho 
2011, the defendants served a request for admissions and interrogaforien on d re-- Tmuirmg 
about service of the original summons and complaint. On mrch 28, Ml, ; • m ‘"inis filed
a notice of appearance related to the amended summo = ■ and omplaini n nm?
appearance and request for admissions and interrogator te com nine i rm - ■ ' =
preserving jurisdictional objections. ■

P4 The defendants filed an answer to Maas's amended sut. jh»* ctinn.ikura m q b 0, 
2011, alleging Maas failed to obtain proper service of process on Cveiuhbuum m- th i n|k/ses 
and the court therefore lacked personal jurisdiction over dr m and Hfmjim mt. r i t.; claim 
was barred by the statute of limitations. On May 3, 2011, t a defeutem ; bi '■ ■ te < motion 
and motion to dismiss on the grounds that the suit was bm ed by the .lotub’ ■ i'mH'-r r:ir?

P5 the trial court denied the motion, concluding that the detondanls ailm- ■ , j ;
jurisdictional objection prior to filing the notice of a p pen ran c© and serving Jr'. ■ ■>:>
admissions constituted a waiver of their statute of limitations objectlu < rht. ■ 'vir re• ; ■ r held 
that Maas's [*4j action was properly commenced and that trie amor led urn pl ■rut. ■•■ Au d back 
to the original complaint. The defendants petitioned fo ■ I a* e to appeal and r: m-m' -. I the 
petition. .

DISCUSSION

PG !7W1Ta motion to dismiss based on a statute of limca io ■ is :;itw d as - re' 
summary judgment. See Wis. Stat. ■? 802.06(2)(b). boon revi' g we perform A. ■ ‘■u ■ llmctiofi 
as the trial court, therefore our review is de novo. Bar cis v. Km cd ?.mk ?,» :' " 4 'AT
App .1.66, 117, 275 Wis. 2d 730, 687 N.W.2U 84.

1’7 On appeal, Ilie defendants mgue that even though Maas i led hi ■ a an-.n ; ........ m l
complaint two days prior to the running of the three-year s: Ac < of ijmitatioir > । !> ■'■, i n claim 
is barred because he failed to serve any of the defendants v n mG MottrHO';., ■ । ; i r ulaint 
within ninety days of the filing as required by Wis. Stat. § < 01.02(1) is a m. . p ip" 
defendants assert, Maas's suit was not commenced wib in rhy: 'Tree y m net r ■ n. ■;/ claim 
was thereby extinguished. Additionally, the defendants contend tee ml '.Alou h' I dues 
not apply because the original action was never commem.? lit■ dec ofem ■ ■•■ : m each
respect.

P8 The statutes are clear. '"^f-An action to recover damages ptej for pers<mm injm i i "shall 
be commenced within 3 years or be barred," Wis. Stat. § yy3.3 tempnaM'- > r 'r1! 1 ' mtion is 
"commenced as to any defendant when a somiHons and a < ompiaim iminlnc n per; m ,js

l)ttps://doc.lexis.coiu/rcaeatcJ.^^^^ in=67cd.l:55ca70915d.i * ‘fea'^ec1..4 ictTT ■ ■■ " ^ u- i 
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defendant are filed with the^^irt, piovided service of ar • । thentv *7 Or qrnmomj 

and of the complaint is made upon the defendant under this chapom wf.hm ■ ! < ’M filing."
Wis. stat. § 801.02(1) (emphasis added). Thus, if service m not made witm- : m iTthe
filing of the sum mow and complaint, the action is rot commenced, t t <■ ' . ■' :d within
the three-year statute of limitations period, the action h ’n .' J. r . . : , । :,|,y,
failed to serve any of the defendants with the original sm mu mid mimpim^ w.n n ninety 
days of filing. As a result, Ills action was never comme mid p; lor to the m-mi: n .■ ; ■. limitation 
period and Is therefore barred.

P9 Maas's failure to serve the defendants with the or ji.im . mmswciir? omi . r., , .m mn 
ninety days was a fundamental defect which deprived 4 •. teal omni m ■< .; •> - c m*limn
over the defendants and rendered the original pleading a legal nrtlliiy. r wis. 2d
730, 1)16. Maas's argument [*6] that the defendant:. waived dicis iuii Mi u , 4 - :< < i jmi by 
[ailing to raise the objection when they filed their notice of rpp =af t ■ -. amj ;ei >!■ 1 hi-ii 
requests for admissions in response to Maas’s amended pfeachng3 is without merit ■ ■ i- was
nothing for the defendants to waive since this fund imsi ml . ■ m/H ■ -■ . c. died
with Maas’s amended pleading in the first instance. Sec P. Tl?; w = sPe p-.. ' . -sittams,
11/ Wis. 2d 634, 643, 345 N.W.2d 426 (1984) (where a pmriiTf feu ■/ to mw no ■ uiion
before the statute of limitations runs, there is no poncing tiioi , .m l whw >■> action

i pending, waiver does not apply since a defendant has an duty to mi «■ any mm--. < . m ther, 
the amended complaint could not relate back to the orkii ' coriphife. to . .m to- , !(|M| 
complaint was nullified when Maas failed to serve any ol ’.h defend.inm w>’; : 'in r inyc of its 
Hling. As the defendants correctly point out, Maas "cannoi amend tin wJAm i ■ ■ : mmm 
commenced."

FOOTNOTES

; 3 Maas also argues that American Family waived its juri iidionai Jmmi .■ 1 wu
i specifically plead lack of personal jurisdiction as to An mcmUfem I / ■ h fem ■ m . u ■ :
i dismiss on those specific [*'J] grounds. However, in it; . nswer to dm am m .id :oniiit 
' and its motion to dismiss, American Family did spccihcaLy issei t d ■. T i n <
i maintained ail along, i.e., that Maas's claim is barred by die sl.a!.U‘.> v limii ■

CONCLUSION

PIO Maas's failure to serve the defendants with the or gmm r.v.s.irimoi.'c mfe • - - '• within 
ninety days resulted in the three-year statute of limim Jchs period mpiri'Vi \ ■ : i.m . > union 
having been commenced. The failure was a fundrinrantp;. Refract. ■ ifed :•••>>. ; 1 . -Indimi a
legal nullity and could not be remedied by the subsequent bling of m unomi de - mi .itier
the statute of limitations period expired.

By the Court. Order reversed.

Not recommended for publication in the official repo ts.

View j i rill 4 ’ 6 of J i 0 r 
Shepouiirep'.' , TO/\

Mans v. Am. ‘’aunlly Mut. Inis. Co., 2QA f ■ 1 App ’. ':1 ' 'i' ; '
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