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OFFICE OF TH: CLERK
WISCONSIN COURT OF APPEALS

110 EAST MAIN STREET, SUITE 215
P.O. Box '68¢
MADISON, WISCONSIN 5:701-1688
Telephone (608) 266-' 880
TTY: (800) 947-3529
Facsimile (608) 267-0640
Web Site: www.wicourts.gov

DISTRICT IY

- December 17, 2014

To:
Hon. Kristine E. Drettwan ' ee O Huempfner
Circuit Court Judge Walworth County Corporation Counsel
P.O. Box 1001 P.O. Box 1001
Elkhorn, WI 53121 Elkhorn, W1 53121-1001
Sheila Reiff Steven C. Spear
Clerk of Circuit Court Pinnacle Legal Services LLC
Walworth County Courthouse 109 5. First St.
P.O. Box 1001 hitewater, WI 53190

Elkhorn, WI 53121-1001
Angela M. Kelley
190 W, Geneva St., #2
Wiliiams Bay, WI 53191

You are hereby notified that the Court has entered the fo'lcwing pinion and order:

2014AP588 In re the custody and plaze.zent of Tessa R. F. and Jakob M. F:
State of Wisconsin and £ng=la M. Kelley v. Raymond L. Franklin
(L.C. #2006FA101)

Before Neubauer, P.J., Reilly and Gundrum, JJ.

Raymond L. Franklin appeals an order Jenying his motion for various requested
measures of relief, including vacating a default judvmen granted to Angela M. Kelley. Franklin
argues that improper service of process deprived tive cireuit court of personal jurisdiction over
him. We conclude Franklin has waived a jurisdictiona: challeuge. Based upon our review of the

briefs and the record, we conclude that this case, iust .1y of being frivolous, is appropriate for

summary disposition. See WIS. STAT. RULE 809.21 (201 1-12).I We affirm.

I All references to the Wisconsin Statutes are to the 20! 1-12 version unless otherwise noted.
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Franklin fathered two nonmarital children with Kelley. Walworth county case numbers
03FA337 and 03FA801 addressed child support and repayment of birth expenses for the two

children.

In February 2006, Kelley filed a summons and petition to commence Walworth county
case number 06FA101 regarding legal custody, physical placement, and child support. Service
was accomplished by publishing a notice of hearing that listed the parties’ names, the case
number, the hearing’s date, time, and place, and the presiding official. The summons was not
published. Franklin did not appear at the hearing or file a Wis. STAT. § 802.06 motion

challenging jurisdiction, the summons, process, 0: servi« 2. The court entered an order finding

Jurisdiction over the parties and resolving the matters Keiley raised.

In September 2006, Franklin signed and the ccurt apuroved a stipulation modifving the
amount of previously ordered child support. Six month. later at a hearing on an Order to Show
Cause for failure to pay child support, Franklin signed and the court approved two additional
stipulations. One allowed Franklin’s attorney to withdraw; the other continued the matter for a
month. At the continued hearing, Franklin signed and the court adopted a fourth stipulation
finding him in contempt for failure to pay child support. In May 2007, the parties presented the
court with a fifth written stipulation they both had sigred that addressed placement. None of the
stipulations challenged jurisdiction or the adequacy of service. Rather, Franklin first raised the

objection in December 2013 after being charged with five couats of faiture to pay child support.

Whether a court has subject matter jurisdict'un is a legal issue on which we do not defer
to the trial court. See Dykema v. Volkswagenwerk 4G, 9 Wis. 2d 206, 210, 525 N.W.2d 754

(Ct. App. 1994). Circuit courts have jurisdiction of 4]l actions affecting the family. WIS, STAT.

o]
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§ 767.01(1). Filing a summons and complaint (or, “ere, 1 petition) in the court confers subject
matter jurisdiction. See Lak v. Richardson-Merrefi In:, 100 Wis. 2d 641, 649, 302 N.W.2d

483, 487 (1981). There is no issue of subject matter juzisd ction.

This court also independently reviews a circuit court’s decision on a motion to dismiss for lack
of personal jurisdiction. See Hoeps Euters., 111, L.L.C v. Super W., Inc., 2013 WI App 7, 6, 345
Wis. 2d 733, 827 N.W.2d 120 (Ct. App. 2012). The purpose of a summons is “mere notice.”
Gaddis v. LaCrosse Prods., Inc., 198 Wis. 2d 396, 406, 542 N.W.2d 454 (1996). The parties
debate whether supplying the hearing information on the notice, rather than by an authenticated
summons, voided its service and amounted to a technica. or fandamental defect. As our supreme
court observed in American Family Mut. ins. Co. v. Royal Ins. Co., 167
Wis. 2d 524, 533, 481 N.W. 2d 629 (1992): |

Defects are either technical or fundamental—where the defect is

technical, the court has personal jurisdiction only if the

complainant can show the defendant was +ot prejudiced, and,

where the defect is fundamental, nc pers- al jurisdiction attaches
regardless of prejudice or lack therec ©

We need not decide which type of defect, 1f either,l occurred or whether prejudice ensued.
Even if the deviation constituted a fundamental defect, personal jurisdiction defects can be
waived. Studelska v. Avercamp, 178 Wis. 2d. 457, 452, 504 N.W.2d. 128 (Ct. App. 1993).
Over the years, Franklin appeared in court and signed five stipulations involving child support,
physical placement, and contempt of court. Not untii December 2013 did he raise a proper
objection to personal jurisdiction. “{Ulnder Wiscossin’s rules of civil procedure, certain
affirmative defenses are waived uuless raised in the first responsive pleading or raised by motion
made prior to answering.”  Brunton v. Nuvedl Credit Corp., 2010 WI 50, {33, 325

Wis. 2d 135, 785 N.W.2d 302; see Wis. STAT. § 3(..06(2). Section 802.06 is “designed to

0%
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require the defendant to bring personal jurisdict:or. oojecions to the court’s attention at the
earliest possible moment.” Hosneycrest Farms v. Brave Harvestore Sys., 200 Wis. 2d 256, 266,

546 N.W.2d 192 (Ct. App. 1996). By failing to do, Franklin waived any objection.

Upon the foregoing reasons,

IT IS ORDERED that the order of the circuit ¢c art is summarily affirmed, pursuant to

WIS. STAT. RULE 809.21.

Diane M. Fremgen
Clerk of Court of Appeals

/oY
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STATIE OF WISCONSIN CIRCUIT COURT

WALWORTH COUNTY
FAMILY COURT BRANCH

Inre TUILF, and J.M.F.:
ANGELA M. KELLEY Case No. 2006 A 101
and

RAYMOND L. FRANKLIN

ORDER DENYING MOTION FOR RELIEF

THE ABOVE MATTER having come on before this Court on March 3, 2013 at the Judicial
Center in the City of Elkhorn, Walworth County, Wisconsin; and the appearances being:

ANGELA M. KELLEY did not appear.

Walworth County Child Support Agency by Attorney Lee D. Huempiner;

RAYMOND L. FRANKLIN in person and by Attorney Steven C. Spear; and

WHEREFORE, based upon the file, the hearing, the court file, and the record the court issues the
following orders:

“OW THEREFORE 1T 1S HEREWITH ORDERED, THAT

Respondent’s Motion For Relief is denied.

BY THE COURT:

-, ¥

VF L KR " :i”:"; ¢ ’ia\!@‘_\
¢ e Ky \;,u/ - j)_[m(

Honorable Kristine E. Drettwan

gl B
MAR b 20U

CLERK O
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STATE OF WISCONSIN FAMILY COURT COUNTY OF WALWORTH

o

4 Tad

5 COURT

In re the marriage of:

Angela M. Kelley,

Petitioner, o 2014
FED ORDER

-and- .. OF COURTS

Clare T 00, Case No, 06FA101
Raymond L. Franklin,

Respondent.

The above matter came on for hearing of Respondent’s meotion to dismiss for lack
of jurisdiction, the appearances being Respondent, Raymond L. Franklin, in person and
by his attorney Steven Spear; Angela M. Kelley, in person and atiorney Lee Huemptner
for the State of Wisconsin.

Based upon the file, proceedings and record herein and upen the arguments of
counsel ;

IT IS HEREBY ORDERED that Respondent’s motion to dismiss 15 denied.

Dated this & _day of February, 2014,

BY THE COURT:

- % "‘—@
Hon~Thontas F Meyer

Court Commisstoner

/06
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STATE OF WISCONSIN CIRCUIT COURT WALWORTH COUNTY
FAMILY COURT BRANCH

Inre TR.F. and JM.F.

ANGELA M. KELLEY Case No. 2006FA101
and
RAYMOND L. FRANKLIN Fﬂ L E D
NOTICE AND MOTION FOR RELIEF CIRCUIT coumT
ASHLEY A -?~.:: YALWORTH €0
il ULERK
TO: ANGELA M. KELLEY WALWORTH COUNTY CHILD SUPPORT
190 W. Geneva Street #2 1800 County Road NN
Williams Bay, WI 53191 Elkhorn, WI 53121
I PLEASE TAKE NOTICE that RAYMOND L. FRANKLIN, moves the court pursuant to
Wis. Stat. § 806.07 for relief from the July 11, 2006 Findings and Order and all subsequent Orders.
2. This motion will be heard:
KRISTINE DRETTWAN
BEFORE: HONORABLE
PLACE: Walworth County Judicial Center
1800 County Highway NN.
Elkhorn, WI 53121-1001
DATE; o RJO 4 oo
TIME: A am
3. This motion is made pursuant to Wis. Stat. § 806.07. The grounds for this motion are the

judgment is void and as set forth in the accompanying brief.

Dated this 18" day of December, 2013. PINNACLE LEGAL SERVICES LL.C
Attorney for the Raymond L. Franklin

Ste\g\C‘Spea( State Bar No. 1023283

109 South First Street /
Whitewater; WI 53190
(262)473-8500

/o8
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jurisdiction or competency.

ITI. A fundamental defect cannot be waived.

First, Ms. Kelley did not commence an action pursuant
to Wisconsin Statutes, therefore, there was no action
pending. The waiver provisions of sec. 802.06, stats. only
apply when an action is pending. Hester v. Williams, 117
Wis. 2d 634, 643, 345 N.W.2d 426 {1984). Because in this
case, there was no action pending and the statutes define
the obligations of the defendant when an action is pending,
there was no obligation for Mr. Franklin to raise any
defense. Pulchinski v. Strand, 88 Wis. 2d 423, 429-430, 276
N.W. 2d 781 (1979).

Second, the fundamental Defects in this case go to
non-compliance with sec. 801.02(1). Our supreme court in
Grams v. Melrose-Mindoro Joint School Dist. No. 1, 78 Wis.
2d 569, 254 N.W. 2d 730 (1977), stated that when the
legislative will is expressed 1in preemptory terms of a
statute it igs paramount and absolute and cannot be varied
or waived by the private contentions of the parties. 16 o
follows that the legal effects and consequences cannot be
avoided by estoppels. Id. at 578, 254 N.W. 24 at 735.

Further, given the nature and consequences of

109
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fundamental defects, allowing a fundamental defect to be
waived would furnish a complainant with a loophole in which
the consequences of failing to follow the structures for
commencing an action are removed. In those circumstances,
fundamental defects become less significant than even
technical defects; they simply become incidental defects.
Furnishing a complainant with an escape of this sort is not
only inimical to the idea of fundamental defects, if would
contravene their consequences. See Bartels v. Rural Mut.
Ins., 275 Wis. 2d 730,917, 687 N.W. 2d 84, 89 (Ct. App.
2004) .

IV. Mr. Franklin did not submit to the
jurisdiction of the court.

Mr. Franklin cannot make an appearance in an action
that does not exist in law.
In following the timeline in this case, Ms. Kelley

filed her summons and petition on February 14, 2006. (R:1)

and (R:2). The court granted Ms. Kelley default on June
20, 2006, (R:26, p. 7). It wags then filed as an order on
July 11, 2006 (R:4). Mr. Franklin’s first appearance in

this case was on September 15, 2006 by way of a stipulation

to amend the default order. (R:5).

Ms. Kelley’'s time within which to acquire perscnal

9
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jurisdiction over Mr. Franklin expired on May 15, 2006, 90
days after her £filing. Because Mr. Franklin was never
served, Ms. Kelley'’s action was never commenced. Mr.
Franklin simply cannot appear in an action that does not
exist in law nor can Mr. Franklin stipulate to amend an
order that the court had no jurisdiction to enter in the
first instance.

The exercise of jurisdiction over a person without
service of a summons is governed by Wis. Stat. §801.06. See
also Wis. Stat, §801.04. Mr. Franklin was neither a party
to a counterclaim to an action that he commenced nor did he
appear in an action and waive person jurisdiction under
Wis. Stat. §802.06(8).

Further stipulation papers and appearances in a case
do not confer personal jurisdiction where a summons and
petition é&are required. Useni v. Boudror, 264 Wis. 24 783,
12, 662 N.W. 24 672, 676 (Cy. App. 2003).

V. Mr. Franklin cannot be estopped from

asserting that the trial court lacked subject
matter or personal jurisdiction.

The supreme court has been very clear on the issue of
estoppels as it relates to statutes. When the legislative

will is expressed in peremptory terms of a statute it is

10

1
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STATE OF WISCONSIN CIRCUTT COURT WALWORTH COUNTY
FAMILY COURT BRANCH

In re the custody and placement of T.R.F. and J.M.F.,

FILED

ANGELA M. KELLEY, CIRCUIT COURT
Petitioner, SUMMONS FER 1 4 2006
— CLERK OF COURTS-WALWORTH CO.

BY: SHERIL OLDENBURG
RAYMCND 1. FRANKLIN, Case No.
Case Code 40402

'06FA00101T

THE STATE OF WISCONSIN

To the person named above as respondent:

You are hereby notified that the petitioner named above has
filed a petition against you, which is attached, stating the nature
and basis of the legal action.

Within 45 days of receiving this summons, you must respond
with a written answer, as that term is used in Wis. Stat. ch. 802,
to the petition. The court may reject or disregard an answer that
does not follow the requirements of the statutes. The answer must
be sent or delivered to this court, whose address is:

€lerk of Circuit Court
Walworth County Judicial Center
PO Box 1001

Elkhorn, WI 53121

and to Steven R. Wassel, the petitioner’s attorney, whose address
is:

Wassel, Harvey & Schuk, LLP
1034D Ann Street

PO Box 524

Delavan, WI 53115

You may have an attorney help or represent you,

If you do not provide a proper response within 45 days, the
court may grant a judgment against you for the award of money or
other legal action requested in the petition, or you may lose your
right to object to anything that is or may be incorrect in the
petition. A judgment may be enforced as provided by law. A
judgment awarding money may become a lien against any real estate
you own now or in the future and may also be enforced by

I
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garnishment of wages or seizure of property.

You are further notified of the availability of information
set forth in Wis. Stat. § 767.081 from the office of family court
commissioner, which provides as follows:

767.081 Information from the office of family court
commissioner.

(1) Upon the filing of an action affecting the family,
the office of family court commissioner shall inform the
parties of any services, including referral services, offered
by the office of family court commissioner and by the director
of family court counseling services under s. 767.11.

(2) Upon request of a party to an action affecting the
family, including a revision of judgment or order under s.
767.32 or 767.325:

(a) The office of family court commissioner shall, with
or without charge, provide the party with written information
on the following, as appropriate to the action commenced:

1. The procedure for obtaining a judgment or order in
the action.

2. The major issues usually addressed in such an action.

. Community resources and family court counseling
services available to assist the parties.
4. The procedure for setting, modifying and enforcing

child support awards or modifying and enforcing legal custody
or physical placement judgments or orders.

(b) The office of family court commissioner shall
provide a party, for inspection or purchase, with a copy of
the statutory provisions in this chapter generally pertinent
to the action.

You are further notified that if you and the petitioner have
(a) minor child(ren), violation of the focllowing criminal statute
is punishable by a fine not to exceed $25,000 or imprisonment not
to exceed 12 years and 6 months, or both:

948.31 Interference with custody by parent or others.
(1) (a) In this subsection, “legal custodian of a child” means:

l. A parent or other person having legal custody of the
child under an order or judgment in an action for divorce,
legal separation, annulment, c¢child custody, paternity,
guardianship, or habeas corpus.

2. The department of health and social services or the
department of corrections or any person, county department
under s. 46.215, 46.22 or 46.23 or licensed child welfare
agency, if custody of the child has been transferred under ch.
48 or 938 tc that department, person or agency.

(b} Except as provided under chs. 48 and 938, whoever
intentionally causes a child to leave, takes a child away or
withholds a child for more than 12 hours beyond the court-
approved period of physical placement or visitation period
from a legal custodian with intent to deprive the custodian of

/"%
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his or her custody rights without the consent cof the custodian
is guilty of a Class F felony. This paragraph is not
applicable if the court has entered an order authorizing the
person to so take or withhold the child. The fact that jeoint
legal custody has been awarded to both parents by a court does
not preclude a court from finding that one parent has
committed a violation of this paragraph.

(2) Whoever causes a child to leave, takes a child away
or withholds a child for more than 12 hours from the child’s
parents or, in the case of a nonmarital child whose parents do
not subsequently intermarry under s. 767.60, from the child’s
mother or, if he has been granted legal custody, the child’'s
father, without the consent ¢of the parents, the mother or the
father with legal custody, is guilty of a Class I felony.
This subsection is not applicable if legal custody has been
granted by court order to the person taking or withholding the
el gl

(3) Any parent, or any person acting pursuant to
directions from the parent, who does any of the following is
guilty of a Class F felony:

(a) Intentionally conceals a child from the child’s
other parent.
(b) After being served with process in an action

affecting the family but prior to the issuance of a temporary
or final order determining child custody rights, takes the
child or causes the child to leave with intent to deprive the
other parent of physical custody as defined in s. 822.02(9).

{c) After issuance of a temporary or final order
specifying joint legal custody rights and periods of physical
placement, takes a child from or causes a child to leave the
other parent in violation of the order or withholds a child
for more than 12 hours beyond the court-approved period of
physical placement or visitation period.

(4) (a) It is an affirmative defense to prosecution for
violation of this section if the action:

1. Is taken by a parent or by a person authorized by a
parent to protect his or her child in a situation in which the
parent or authorized person reasonably believes that there is
a threat of physical harm or sexual assault to the child;

2. Is taken by a parent fleeing in a situation in which
the parent reasonably believes that there is a threat of
physical harm or sexual assault to himself or herself;

3 Is consented to by the other parent or any other
person or agency having legal custody of the child; or

4. Is otherwise authorized by law.

(b) A defendant who raises an affirmative defense has
the burden of proving the defense by a preponderance of the
evidence.

(5) The venue of an action under this section is

prescribed in s. 971.19(8).

(6) In addition to any other penalties provided for
violation of this section, a court may order a violator to pay
restitution, regardless of whether the violator is placed on

/14
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probation under s. 973.092, tc provide reimbursement for any
reasonable expenses incurred by any person or any governmental
entity in locating and returning the child. Any such amounts
paid by the violator shall be paid to the person or
governmental entity which incurred the expense on a prorated
basis. Upon the application of any interested party, the
court shall hold an evidentiary hearing to determine the
amount of reasonable expenses.

If you and the petitioner have minor children, accompanying
summons will be a document setting forth the percentage

standard for child support established by the Department of
Workforce Development under Wis. Stat. § 49.22(9) and listing the
factors that a court may consider for modification of that standard

under Wis. Stat. § 767.25(1m).

)
Dated this _) 72 >day of January, 2006.

AN

Steven R. Wassel
Attorney for Petitioner
State Bar No. 01003231

WASSEL, HARVEY & SCHUK, LLP
1034D Ann Street

P.O. Box 524

Delavan, WI 53115

(262) 728-0700 Sine of Wisconsm o

(Fax) 728-0300 ?s»ﬁ."?'ﬁ'ﬁl‘“&f?m Cioul Qount of Waiworth

Cucidy M000500, 02 nomoerof the
Heenl, O Moy cont, st mgo«;s? ﬁmh:#

Gy Gt e el ducurant as E appears w.the
3 4 -

4

odliws.
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STATE OF WISCONSIN CIRGUET GOURE WALWORTH COUNTY
FAMILY COURT BRANCH

In re the custody and placement of T.R.F. and J.M.F.,
FILED

ANGELA M. KELLEY, CIRCUIT COURT
Petitioner, PETITION FEB 1 4 2006
o CLERK OF COURTS-WALWORTH CO,

BY: SHERIL OLDENBURG

RAYMOND L. FRANKLIN, Case No.
Case Code 40402

Respondent. Iu 5 Eg 0 Q] 01

1. The Petitioner, Angela Kelley, born 4/23/1975, resides at
63 Oakwood, in the City of Williams Bay, County of Walworth,
Wisconsin, 53191; the Petitioner is by occupation a Sales Associate
and has Social Security number 396-66-5400.

e The Respondent, Raymond Franklin, born 12/12/1973, whose
last known address is N1206 Cty Rd H, in the city of Pell Lake,
County of Walworth, Wisconsin, 53157; the Respondent has an unknown
occupation and an unknown Social Security number.

3. The parties were never married.

4. The Petitioner has been a resident of Walworth County for
more than 30 days immediately preceding the commencement of this
action and of the State of Wisconsin for more than six menths
immediately preceding the commencement of this action.

B a. Two children have been born to or adopted by the
parties, of which the following are minor children:

Name Birthdate
Tessa Franklin 2/16/2001
Jakob Franklin 9/26/2003
b. The Petitioner is a fit and proper person to have

the legal custody of the minor children.

6. The parties have not entered into any written agreement
as to support, legal custody, physical placement, visitation of the
children, maintenance, or property division.

s The following custody information is given in compliance
with Wis. Stat. § 822.09:

a. The minor children named above presently reside with
the Petitioner.

Bz Within the last five years, the minor children have

/16
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lived with the Petitioconer.

&= The Petitioner has not previously participated as a
party, witness, or in any other capacity in other litigation
concerning the custody of the above-named minor children in this or
any other state.

d. The Petitioner is unaware of any other custody
proceedings concerning the above-named minor children pending in a
court of this or any other state. However, there is a child
support action pending in Walworth County, Wisconsin, Case No. 03
FA 801.

e. The Petitioner knows of no person not a party to
this action who has physical custody of the minor children or
claims to have legal custody, physical placement, or visitation
rights with respect to the minor children.

s The Petitioner understands that as a party to this
action, she has a continuing duty to inform this court of any
custody proceedings brought concerning the children in this or any
other state of which the Petitioner obtains information during this
proceeding.

THE PETITIONER REQUESTS THE FOLLOWING RELIEF:

A. Sole custody of the minor children,

B. Primary placement of the minor children,

€. Child support,

D. Court order requiring the Respondent to maintain health

insurance on the minor children,
E. Allocation of dependent and exemption status,
B For such other relief as may be just and equitable.

YOU ARE HEREBY NOTIFIED that pursuant to Wis. Stat. § 767.087,
during the pendency of this action both parties are prohibited from
and may be held in contempt of court for:

1. Harassing, intimidating, physically abusing, or imposing
any restraint on the personal liberty of the other party or a minor
child of either of the parties;

25 Encumbering, concealing, damaging, destroying,
transferring, or otherwise disposing of property owned by either or
both of the parties, without the consent of the other party or an
order of the court or circuit court commissioner, except in the
usual course of business, in order to secure necessities, or in
order to pay reasonable costs and expenses of the action, including
attorney fees;

3. Establishing a residence with a minor child of the
parties outside the state of Wisconsin or more than 150 miles from
the residence of the other party within the state without the
consent of the other party or an order of the court or circuit
court commissioner;

ny
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4. Removing a minor child of the parties from the state of
Wisconsin for more than 90 consecutive days without the consent of

the other party or an order of the court or circuit court
commissioner; or

S Concealing a minor child of the parties from the other
party without the consent of the other party or an order of the
court or circuit court commissioner;

Except that a violation of paragraphs 3., 4., or 5. above is not a
contempt of court if the court finds that the action was taken to
protect a party or a minor child of the parties from physical abuse
by the other party and that there was no reasonable opportunity
under the circumstances for the party to obtain an order
authorizing the action.

These restraining orders apply until the action is dismissed,
a final judgment in the action 1is entered, or the court orders
otherwise.

A VIOLATION OF THE ABOVE RESTRAINING OCORDERS MAY RESULT IN
PUNISHMENT FOR CONTEMPT, WEICH MAY INCLUDE MONETARY PENALTIES,

IMPRISONMENT, AND OTHER SANCTIONS AS PROVIDED FOR IN WIS. STAT. §
785.04.

Wassel, Harvey & Schuk, LLP
1034D Ann Street
Delavan, WI 53115
(262) 728-0700

Stale of Wisconsn )“
County of Walworth

1. Shevs T Reff, Clark ot.ihs Glreult Court of YWaneonn
Cow.. Msscasin, and Keeper of th~ recovds and files
thafeiy ac narey certdy tHat foreg g is a true and corract
copy of the ongnal documntim g it ,pedrs in the fesin my

offico A EMIY f P
muwudﬂ__ {4204 -
A 4 - A 9
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Invoice Number: 77 N CIRCUIT COURT

Argus Leader MAY 2 % 2006
AFFIDAVIT OF PUBLICATION CLERK QF COURTS.WALWORTH CO
BY: SHERIL OLDENBURG

STATE OF SOUTIH DAKOTA

COUNTY OF MINNEHAHA  } ss
Betty Jones being duly sworn, says: That The Argus Leader is, and during

all the times hereinafter mentioned was, a daily legal newspaper as defined : ; cﬁ:nqw?:qg :
by SDCL 17-2 21, as amended published at Sioux Falls, Minnehaha *"STATE OF WISCONSIN: -
County, South Dakota; that affiant is and during all of said times, was an e wf‘&i’r‘é‘é'la"g&?ﬁw 3
employee of the publisher of such newspaper and has personal knowledge B Ly i g

of tf'\e facts stated in 'this.afﬁdavit; that the notice, pr'dg or_advej.rtisement, Tﬂg‘;’:&””";cfmm"ﬁ Iy
a printed copy of which is hereto attached, was publisied in said .;';;':":;'AUE:“,’;?,“ ;0'06203
newspaper upon Watwonth. ~Colinly " 1Ll

GCenter,. : Room : 2065,.,1800"
Couflty Road' NN ,Elkharn; WI'
83121 -The:: Han. -Daiid- M.
Reddy, ‘Famity ‘Court Gommlr
sioper; wilttie pradqu s

Mondaf ;the 1 day of May 2006 , A?yaigg g 2417 day ol Febiu-

I of Gouns h

YA Watworth Co,
Monday the 8 dayof May 2006 , F”%mw?én solzm
Monday ,the 15 dayof May 2006 ,
the  dayof 2006 ,
’,thc _____dayof 2000 ,
ihe  dayof 2006 ,
the  dayof 2006 ,

"

and that $48.17 was charged for publishing the same

,"//g/,;gx © Q»M/a_/ Siata of Wisconsin '}i‘iﬁ

“ Substribéd %/Léwom to before me 5/15/2006 ; ?"s",?e‘zm:.';?’?’;m of the Gircui Gount of Wakworth

County, Wisonngin. and kearer of th~ zecoids and lilas

d e rect
i eol, do neesiby cariify that foregoing is a Tlue an
i ¥ N °+ :o‘o;:y of the origina! documaoni as f anpeats in the nlas inmy

¥ JOANSTAHML  $- i vivis W.,,zzz%m,z
_____ R T : /@V\Lﬁ&/% °°. T

, ZJ "’s Dgguty Glary h\_.fj,‘.ll_lﬂﬁ
‘3 ﬁ Notary Public, South Dakota L :

My Commission expires June 30, 201
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-Case Name:  Angela Kelley vs. Raymond Franklin

Deputy: Warnecke

v

Case Number:  00FA00101

Clerk: Brown
Date: 6/20:06

Actvity: Hearing

Code Judge: Code:
99 Reddy 1666

. Appcarances
Reporter | | Eileen Grzenia  [X] Other: Janet Schulz

Petitioner: [ In person ['__&No appearance With Attomney Steve Wassel

Respondent: (] m person

Court in session. Appearances given.
Service was done by publication.

Custody, placement and child support.

No appeararnce With Attorney _____

LED
CIHCTJ‘IT COURTY

JUN 2 ¢ 2006

By OF COURTS-WALWORTH CO.

Aity Wassel states children are on Bad are so State has an interest. s BY: LAURIE 4. BROWN

. Matter was filed on February 14, 2006.

uest in Aprnil for extension of tme to effect servige and matter was rescheduled to today.

Parties last resided together in Summer of 2004.
Pcritioner seeking sole legat custody.

Petitioner would like placement limited until respondent petitons Court for specific placement.

Court will order;

Sole legal custody and primary placement with mether. Respondent may petition Court for aliernate placemant.
Child support to based on percentage standard guidelines utilizing earning capacity resulting in support order of

$625/mo comumencing May 1. 2006.
Tax exemptions awarded to mother.

Aty Wassel to draft order and submit subject to 5 day objection.

Stasa ol Wieceey, 1 28

County of Wakwor: £

i Ghesle 7. Raf Clek of e Crvwd Qoum X W jeoAn
Courmy, Whsconsn., o keeosr of tr mcords ang Biec
Mare Ga reTDS (ARl ik ore0ong | T n 35 COTRAL

copy of wne T OOpETE 3 S "“‘2".- oy
" L P Sy PRy Py JIRTIEN
: » ' b

w:;m!dfza\e

/130
/#8




Case 2014AP000588 Appendix to Petition for Review Filed 02-09-2015
r\ ﬁ Page 21 of 26

STATE OF WISCONSIN CIRCUIT COURT WALWORTH COUNTY
FAMILY COURT BRANCH

In re the custody and placement of T.R.F and J.M.F.,

ANGELA M. KELLEY, FINDINGS AND ORDER
Petitionerecircyit gouRT

SRL JUL 11 2006

RAYMOND L. FRANKLIN, CLERKOFcoumTs-wALwORtlaee No. 06 FA 101
BY: LAURIEM.BROWN: 1 5o Code 40402

Respondent.

The above captioned matter having come on for hearing before
the Hon. David M. Reddy, Walworth County Family Court
Commissioner, upon the Petitioner’s motion on June 20, 2006, the
appearances being the Petitioner in person and by her attorneys,
Wassel, Harvey & Schuk, LLP, by Attorney Steven R. Wassel. The
Respondent did not appear.

Upon the records, files and proceedings held herein, the

Court does hereby make the following findings of fact and order:

15 The Court has jurisdiction over the parties.

2 The Resbondent has had limited contact with the minor
children.

2% The Petitioner is hereby awarded the sole custody of

the minor children.

4. The Petitioner shall have placement at all times.

However, the Respondent may petition the Court to establish

periods of placement.

5. The Court finds that the Respondent has been employed

as a carpenter, and as such, has an earning capacity of

$30,000.00. The Court does hereby order child support consistent

- /31
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with DWD 40.04 guidelines, and requires the Respondent to pay to
the Petitioner the sum of $625.00 per month, effective May 1,
2006.

6. All child support payments shall be by income
assignment. The Respondent’s employer shall be ordered teo
withhold $625.00 from money due on a monthly basis and send the
payment to the Wisconsin Support Collections Trust Fund, Box
74400, Milwaukee, Wisconsin 53274-0400.

' Both parties shall nctify the Walworth County Child
Support Agency and the other party in writing of any change of
address within 10 days of such change pursuant to Sec.767.2€3,
Stats. Further, the Respondent shall notify the Walworth County
Child Support Agency and the other party within 10 days of any
change of employer and of any substantial change in the amount of
his income such that his ability to pay child support is
affected.

8. The Petitioner shall have the ability to claim the
minor children as dependants and exemptions on her state and

federal income tax returns.

1 pild
Dated this day of June,’2006.

B\,

Hon. David M. Reddy
Family Court Commissicner

Wassel, Harvey & Schuk, LLP
1034D Ann Street

PO Box 524 -

Delavan, WI 53115 ?Li?;"ﬂ‘,m Jas

(262) 728-0700 J;;‘,::"f"m’h'c""“dihiclrcuncqnd

(FAX) 728-0300 """d.dom.o:d'h‘ml'ﬁ!&
ey - oG s
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sunsnons and complaint, Howevar, he did not serve aivy defendant. Moo b
amended smamnrons ond complaint and seived oo defradant aliege '1’ gl
inctuding the driver. Tha trial couit denled their modon by dlamisg. The oy
that Wis, Stat. & 80L.02(10) (2000) barred his action bacause the origing 2
colplaint was not served within that statule's 90-o Wy Livee Ll
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v Frocedure > Disiissals > Involuntary Dismissals = Ganeral Overview wisl
Civil Procedure > Suinmary Judagment = Appeallate faviaw > standa . of Hevioy o

Civil Procedure > Sunmimary Judument = Motions fop Smary Judgiment = Gy

i

Govarnmeants » Lagisfalion = Statutes of Linitations > Time Limitations otl

HNL2 A motion Lo disimiss based on a statute of fimitaticns is wreated oo oo
summary judginent, Upon review, a veviewing court cerforms e s Ll
A trial court, therefore its review is de novo. More Like This Hoaiieie

Clvil Procadure > Pleading & Fractiee > S20vica of Frocess > SUens s o sene gl sy i

Civil Proceduie = Maading & Practice > Seevice of Frocess = Time Lnutarions s conwial oo

Goverinnents >

-~

Lagislation > Stamites of Limitations > Time Lhaitaions 4

ToIts > Negigence > Adtivns > Genaral Ovarview 5{.;}

HOEZ 3 A1 action to recover damages for personal injuiies 5
vears or ba barvead., Wis., Stal, 8 893.54 (2010). An acuon ig corvanieannd
defendant when a suanmoens and a complaint naming the peaison o
filed with the court, provided service of an authenticased copy of the
of the complaint is made upon the defendant unds
after fling. Wis, Stat, § 8000200 (FUL0). Thus, @5 o vice 2 nol nvade wilhin
days of the filing of the sumsnans and complaint, (e acton @ ool oo
not comitenced within the three-yvear stalute of lingwations posiod, W
Darred. Mora Like This Heoaadiioiz

[ EATERTE R LS DA itho

DA

MIRGER: Deforo Nedbauer -+ 103, Baillly - and Gondsum -, 31

OPEMIOM BY: GUMDRUIM -

QP LMo

PL GURNDRUNM =, 1, Defendants American Family Mulu.i n
Creighbaum, Sherry Lagios, and Dimitrios Lagios* apnes Lone: anevdar deas g
dismiss. The trial court held that the defendants waive: dyar statibo o it mep <
not raising it prior to (iling theiv notice of appeacanca v o sorving theli sogeron o
in response to Maas's amendad complaing, The courl conc oded that, by g o B
action was properly commencad and that Maas's amended coneplaing, filed i
alter the close of the thres-vear staiute of linitations period,
complaint filed two days before the axpiration of that period, The deiadan
statute of limitakions van whep Maas failed W commence tha action oy servires fon
original saamons and complaint within the ninety-day pe

aviod geriilisd by :
(1) (2009-10),2 and thal Maas's claimg are therefore Dari v agres and rove

G UM R AT R 8 i

FOOTMOTES

b
f1Maasg's amended complaint allegas [RAT that Cre o an wos a vsing
Dincident at issua v tis casa and that he operated Lis dewith the pormniasion

bagios and/or Dimitrios Lagios, who "upon informatioa o vl babal sponsored Rx

]

hitps://doclexis.comitesearch/ielnieve? m=67edf55caloD e e leces inne 1 Lo
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tdriver's ficense and weare liable for his actions with d venio e an Blye cnbpog

I 0
The amended complaint further alleges that American Family ingieod e vali, | woiihacg
Swag operating b the thme of the incidant and vhat it issno » pexlicny i g i Al
the Lagioses,

2 Al references to the Wiscongin Statutes are tu the Z009- 14 veisin wnbo Y Pl e,
BACKG RO UM

PLONn August 20, 2007, Creighbawm aashed his vehicie i a veltich: it o Vb,
vesulting in personal wjury o Maas, On August 18, 2000, twe diys bofora the ! w three
vear s

statute of limitations period, Maas filed a sammons and complaing aias
related o hisg injurias,

e clenedanis

Mags failed to serve any of the defendants witte e S i)
complaint,
3 Maas filed an amended sumtmians and complaint o Fairease L5, b L, i sverd on
the defendants. The amended saomong and comploist coi - dned W same oowse o0 eian and
named the same defendants [*37 as the originat sun moss and complaint, (i fds i

2011, the defendants served a request for admissions and rarregatoriog on oz b

PLLYTES)
about service of the original swsuntons and complaint, On tasrch 28, 2060, Pl g filed
a natice of appaarancs ralated (o the amended suasaons and complaiing, 1 1
appesrancs and request for admissions and interrogator=, conoingd no o vhes st
preserving jurisdictional ehjections.

Pt The defendants filed an answear tu Maas's amended s bicthes and caospdeiing aa a1,

2011, alleging Maas failed to obtain proper service of |JE’L‘MF"«’§ on Crefpfhamgnt amd e i agioses

and the court theielure lacked personal jurisdiction over hoem and slieging 1 o bl

was barred by the statute of limitations, On May 3, 2013, U s defendenis Gied o caiioe oF miotion
and motion o dismiss on the grounds that the suit was bared by the stalule o i s
P The triai court denied tha etinn, concluding that the dedfendants ailuse B rone

jurisdictionat objection prior to filing the notice of appemranca and sepving il ‘
admissions auml:tului a walver of Ltheir statule of Hmnitetlons objection, Ve coor o
that Maas's [*4] action was propeily connmenced and Eiai b amendod cogabo:
o the uuunml compiaint, The defendants petitivned for leave o apusid ajud v

voledd
e dated hacle
! ihe
petition.
DISCOEZELOM

PG HNEEA motion o dismiss Dased on a skatute of fine:

wlioos g breacd s o 1
summary judgiment. See Wis, Stat, § 802,06(2)(B). Unon rovioor, wa porfornn the ooy fusetion
as the trial court, tharefor: ot review is de novo, Bevi ole w, Tuueal wt, - bW
App 166, T7, 275 Wis, 2d 730, 637 W W. 20 84,
7 On appeol, e defendants argue that aven though Maas pled s ool sovee s yd

complaint two days prior to the running of the three-year siomuie of initation pices, L claim

i5 barrad because he failed W serve any of the (lefel‘|(i\xnts Vool aNe ek iierans o] oo capiaing
within ninety days of the fling as roquired by Wis, Star, § 20102000 As 0 e Haw
dalfendants asserl, Maas's suit was nob comrenced Wl.tn m i) ‘h":w:-v W [ G cfaim
was thereby extinguizhed, Additionally, the defendants comaad e relotion oo sbainio does
ot apply becauss the original action was ngver colmenace: . The deicadonts oo we oty each

respeact,

Pyt i Mahall
febiaa s i DLt ackon e
.ﬂ.mwm e and Acomplaind noming Doy poran as

RS The statutes are a;lo,-.qr ”“M‘n aelion o recover tlmna TG .L»E e s
e cormienced within 2 vears o e Darred," WIS, STAT. § ‘!&‘3- Seb (¥
“cormmenced as 1o any ffe‘lnmlnm whan a

bups.//doctexis.comrescarchirotrieve? m=07cdfS5ca7ovsd)

Sica P onlecel iR Oulidd dis e ,‘# ‘w/gzl
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; defendant are filod with the@s, provided service of ar aothant @9 o
4 anc_[ Uf;_til'!gl (?f.')l;ﬂ[ﬂail“lii is made upon the dafendant under this chaplas within e sFiag filing"
. W“’ STAT. & 801.02(1) (emphasis added). Thus, it service & not aade witii; - s of the
fling of the suararseig and compiaint, the action s pot coasnengsd,

UV ALERR ARG

§ o Ml bt
the three-year statute of lhuitations period, the action 1 app =1, 4 frii ] -:..:"{-“m

| failed l_f...)r's‘(;::rve aity of the defeadants with the origing: s s smaag and oo o within ninety

y da&tyga of filing. As a resuil, Mis action Was never comme el o o L et P dienitation
pariod and is therefoire harred.

P9 Maas's failure Lo serve the defendants wilh the or NIRRT VAT T CT RYC I YY) Al it
hinety days was a fundasmental defect which deprived o « ival et of 1 1t wendiclinmn
over the defendants and renderad the ariginal pleadiv g o legal meflity, e ‘ WM,
’{;‘.(), L6, Maaz's argument 6] that the defendant: waived Dl uisdiod i cliom by
faiting to raise the objection when they fled their nolice of appaei sos 10 {oiy
requests for adimissions in responsa o Maas's amendad plaadiog® @ withoni owit, oy Hhers was
nothing for the defendants W waive since this fumdzananis) dofect copli « teoeiiod
with Maas's amended pleading b the first instance. Sec jo {171 seo aia | pifaes,

, LE7 Wi, Jd G34, 643, 345 MW, 2d 426 (1984) (whera a painiitf fadts 1o comine L ockion

f before the statuie of limitations runs, there is 1o pendny sctio; ¢ A i o action

i pending, waiver does not apply siiice a.defendant has ac doty b raie ain e ther,

. the amended complaint could not relate bacic to the origit i corplaint hooa Al
conyiaint was nullified when Maas failed to serve any ol he defenddais witiic fys of s
filing. As the defendants correctly point out, Maas "canng. amead «n sviion verl
caommenced .

FOOTMOTES

(3 Maas aiso argues that American Famity. waived its fucks Sotionasl domase: it -
sspecifically plead lack of personal jurisdiction as fo AR socan Fanady i baing ST
tdismiss on those spacifle [*T1 grounds, However, in it answar fooihe aneshod oo audaint
Cand its motion e dismiss, Aerican Family did specifically assait ihe doten

fmaintained all along, e, that Maos's claim is barred by 'he statyl I

MRS

PLO Maas's fallure o serve the defendants with the orgioe’ saassgiznag aod comiaint within
ninely days resulted in the three-year statute of fimieions period wopiving vt an sction

g

having been commenced. The failuire was a fundanianie dafact wijch ron P pleading a
legal nullity and could not be remedied by the subsaauer Liting of an angedod e after
the statute of imitations period expived,

By the Court-Order rmvarsed,

Mot recommended for publication in the official repo s,
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