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Clerk of Circuit Court

Outagéamie County
OFFICE OF THE DISTRICT ATTORNEY 2015CF000470

OUTAGAMIE COUNTY
320 S. WALNUT ST.
APPLETON, WI 54911
(920) 832-5024 PHONE

(920) 832-5031 FAX
"TO:  Judge McGinnis
FROM: Melinda Tempelis, District Attorney
DATE: March 02, 2018
RE: | State of Wisconsin vs. Kevin R. Dunay

~ Outagamie County Case No. 2015CF000470
~ Agency Case No. LFV15-001269

In preparation for sentencing on March 8, 2018, | am including copies of 19 jail calls for
the court’s consideration.

The letters provided by defense illustrate a law abiding citizen with a temporary lapse in
judgement, who is not a threat to the public. The PSI outlines a prosocial defendant,
who is remorseful for his actions and has no animosity towards the victim. Mr. Dunay
reports he is prosocial and confronts people to discuss problems and resolve
situations. However, | believe the content of these jail calls show the true character of
the defendant, view of his crime and the victim, his lack of remorse and vengefulness.

While the entirety of the 19 calls is provided to the court for completeness, there are
particular points of significance outlined below. There are also directions attached to
assist the court with playing the calls. In addition to these calls, the defense has
previously been provided with all the calls the State reviewed.

July 30, 2017 — 12:30 to the end
August 1, 2017 — 14:10 to the end
August 6, 2017 — 8:30 to the end
August 21, 2017 — 12:15 to the end
August 29, 2017 — 20:25 to the end
August 31, 2017 — 8:55 to the end
September 14, 2017 —15:50 to the end
September 30, 2017 — 9:35 to the end
November 16, 2017 — 9:54 to the end
November 26, 2017 — 11:05 to the end
November 27, 2017 — 18:43 to the end
December 1, 2017 — 7:40 to the end

03/02/2018
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STATE OF WISCONSIN - VS - Kevin R. Dunay

December 5, 2017 — 19:30 to the end
December 22, 2017 — 20:15 to the end
December 25, 2017 - 6:10 to the end
December 26, 2017 — 14:05 to the end
January 6, 2018 —10:35 fo the end
January 8, 2018 — 12:35 to the end
January 12, 2018 — 14:30 to the end

ce: Atty. Buckett

Date Signed: 03/02/18
Electronically Signed By:
Melinda Tempelis
District Attorney

State Bar #: 1032157

03/02/2018
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STATE OF WISCONSIN  CIRCUIT COURT OUTAGAMIE COUNTY

BRANCH T
STATE OF WISCONSIN, Transcript of:
SENTENCING HEARING
Plaintiff,
_VS_

KEVIN R. DUNAY, Case No. 15—CFf470

Defendant.

HONORARLE MARK J. McGINNIS
JUDGE PRESIDING

APPEARANCES:

MELINDA J. TEMPELIS, District Attorney, 320
South Walnut Street, Appleton, Wisconsin 54911, appearing
on behalf of the plaintiff.

ROBERT W. BUCKETT, Buckett & Weil, LLC, 120
North Main Street, Suite 320, West Bend, Wisconsin 53095,
appearing on behalf of the defendant,

The Defendant appeared in person.

Date of proceedings: March 8, 2018
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TRANSCRIPT OF PROCEEDINGS

THE COURT: All right. We will go on the
record today in Case No. 15-CF-470. This is the
matter involving the State of Wisconsin and Kevin
Dunay. Mr. Dunay is present and with Attorney
Robert Buckett. Attorney Tempelis is here on behalf
of the State.

My understanding is there are
three ipdividuals on the phone frém the state of New
Jersey -- Officer Brandon Stahmann, Detective Thomas
Laird, and Officer Mike Masters. Did I get that
right?

MS. TEMPELIS: I believe that Officer
Stahmann is from Fox Valley Metro Police Department.
He might be on the phone. He's having some phone
issues.

THE CQURT: Okay. Is Officer Stahmann on
the phone? What about Detective Laird?

DETECTIVE LAIRD: Yes, your Honor.

THE COURT: And Officer Masters?

OFFICER MASTERS: Yes, your Honor. I am
here.

THE COURT: So we have two of the officers
on the phone. We're set today for a sentencing

hearing. I just want to -- I would think there's a
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lot of things that are going to be talked about with
you. One of the things that I want to make sure
that I don't forget is a half hour or so ago I was
informed by CJU, which are the officers here, that
dué td threats,_Mr. Dunay, or comments or messages
that you have provided there's significant concern
about safety in the courtroom today. So I ——‘That's
what I was told. I didn't get anything more
specific. I imagine we are going to get into'that
in the hearing, and I had asked them if they felt
there was sufficient manpower here to go forward
with the hearing. Their answer was yes and we said
let's go forward. So I have had that communication,

thought I would let everybody know. Anything that

you want to know about that, Ms. Tempelis?

MS. TEMPELIS: No.

THE COURT: Mr. Buckett?

MR. BUCKETT: ©No. I have nothing to add.

iTHE COURT: Okay. I received this‘week a
letter from Attorney Tempelis, which is dated
March 2. Have you had a chance to go through that,
Mr. Buckett?

MR. BUCKETT: Yes. I am guessing you are
referring to the memo @ith the phone calls that were

provided to the Court. I did receive that, yes.
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THE CQURT: ©Okay. You have had a chance
to listen to those messages to the extent that you
wanted to?

MR. BUCKETT: Yes. They were provided to
me when I was first appointed to the case. So I
have had them for some time. I did inform Mr. Dunay
when I met with him earlier this afternoon that the
phone calls, which he was aware of, had been
provided to the Court.

THE COURT: Okay. Any questions or-issues
on that, Ms. Tempelis?

MS. TEMPELIS: No.

THE COﬁRT: Mr. Buckett?

MR. BUCKETT: No.

THE COURT: All right. Then, Mr. Buckett,
have you had a Chance to go through the presentence
report with Mr. Dunay?

MR. BUCKETT: Yes, sir. And, further, I
provided him with his own copy that in between
meetings that we had he marked up with a few things
that he wanted to talk to wme about; and then at our
subsequent meeting we went through it page by page,
very thoroughly, so yes.

THE COURT: I take it you'll cover in

argument any issues that you have with any part of
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1 it?
2 MR. BUCKETT: Yes. I don't think we had
3 B any outright factual errors that we would need to
4 point out to the Court right away; but veah, we will
5 address any other issues during my presentation.
6 THE COURT: Okay. Mr. Dunay, have you had
7 sufficient time to go through that presentence
8 report and to discﬁss it with your attorney?
9 THE DEFENDANT: I found some more issues
10 that I wanted to be able to present to him that I
11 haven't had an opportunity to do so.
12 THE COURT: Okay. We can take a brief
13‘ recess today in a wminute or two and do that. My
14 question was have you had sufficient time to go
15 through that report and to discuss it with your
16 _ attorney? I think what you said is you want to talk
17 about a couple more issues?
18 THE DEFENDANT: Yeah. I found some more
19 factual errors in the report.
20 THE COURT: Okay. Well, when you say more
21 factual errors, according to your attorney there
22 weren't any factual errors. Factually it was
23 correct but there's some argument.
24 THE DEFENDANT: No. There were some
25 statements that are totally incorrect.
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1 THE COURT: Okay. Which statements are

2 those, if you just start on page 1 and walk me

3 through thosge?

4 MR. BUCKETT: A moment, sir.

5 THE COURT: The record should indicate

6 that Attorney Buckett is consulting privately with

7 Mr. Dunay.

8 MR, BUCKETT: Judge, if I may, while

9 Mr. Dunay is looking, when he says more factual

10 errors, when I met with him after he had had an

11 opportunity to discuss his copy of the PSI, he
12 brought up items with me that he said were factual
13 errors. I basically gave him the homework

14 assignment. Take a lock at the PSI. Let me know if
‘15 there's anything that you think are factually

16 incorrect.

17 The items that he brought up with me I

18 felt were more impressions by the agent or the

19 writer of the PSI that I told him we could address
20 ~ but that those were noﬁ factual errors. So that is
21 why I, I guess, answered'the Court's inquiry like I
22 did; and I'll allow him to add in anything he wants.
23 THE COURT: That's how I understood it to
24 be,when you commented. Mr. Dunay, to the extent

25 that you disagree with your attorney --
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1 - THE DEFENDANT: Yeah, well, the first
2 thing is on No. 7.
3 THE COURT: Just reference page number, if
4 you would.
5 THE DEFENDANT: Yeah, Page No. 7. -
6 THE COURT: Okay.
7 . THE DEFENDANT: And under defendant's
8 version, I don't -- in the second -- under, vyeah,
9 the second sentence it said that he stated the facts
10 © in the criminal complaint were accurate. I don't
11 recall.
12 THE COURT: The second sentence?
13 THE DEFENDANT: The second sentence. I |
14 don't recall ever stating that I agreed that all of
15 the facts in the criminal complaint were accurate.
16 THE COURT: Okay.
17 THE DEFENDANT: Okay.
18 THE COURT: Just one second, Mr. Dunay.
19 Did somebody else just join us on the phone?
20 OFFICER STAHMANN: Yes, sir. That's me.
21 Thisg 1s Officer Stahmann with metro police
22 department.
23 THE COURT: Okay.
24 THE DEFENDANT: That simple statement --
25 THE COURT: Tf T understand it, Mr. Dunay,

- 109 7
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you are saying that the presentence writer
fabricated when they put in here that you stated the
facts in the criminalﬁcomplaint>were accurate?

THE DEFENDANT: I don't recall saying --
making that statement.

THE COURT: Okay.

THE DEFENDANT: I said that I may -- I may
have made a statement that, you know, my version and
the version from, you know, the victim were similar;
but I don't recall saying that it was entirely
accurate.

THE COURT: Okay.

THE DEFENDANT: And then in the same
paragraph he writes this went on. This went on from\
February 2015 until he was arrested on June 19,
2015, That's false. It would have been through --
from October to February, I believe, so that is not
factual. |

THE CQURT: Okay. So the masturbating
together on TextNow and Skype went on from --

THE DEFENDANT: Yes.

THE COUET: I'm not done.

THE DEFENDANT: October.

THE COURT: Mr. Dunay, listen. We can't

talk at the same time.
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1 THE DEFENDANT: I apologize.
2 THE COURT: Okay. 8o you are saying it
3 went on for several months, but those months instead
4 would be October of 2014 through February of 20157
5> THE DEFENDANT: Yes, that is correct.
6 THE COURT: COkay. Anything else? The
7 record should indicate that Mr. Dunay and Attorney
8 Buckett are consulting privately.
9 THE DEFENDANT: I think that's -- I think
16 : that was it.
11 THE COURT: Okay.
12 | THE DEFENDANT: Those two items.
13 THE COURT: Okay. The rest of the
14 presentence report is accurate?
15 THE DEFENDANT: Other than issues that my
16 attorney may cover. There was some issues that he
17 may address.
18 THE COURT: Okay. And other than that
19 it's accurate?
20 THE DEFENDANT: I believe so, yeah.
21 THE COURT: Is there any reason that you
22 shouldn't be sentenced today? -
23 MR. BUCKETT: Your Honor, if I may just
24 jump in, I was going to bring this up prior to
25 getting going. I had sent a letter to the Court

111 | 9
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1 earlier this week. I think it came in on Monday,

2 and to summarize that letter stated that Mr. Dunay

3 brought up the issue with me that he wanted a

4 psychological evaluation done that the Court could

5 consider at sentencing. I guess, long story short,
6 that request for adjournment for that reason: was not
7 granted. So I know Mr. Dunay was disappointed about
8 that. I wouldn't say that that has in any way

9 affected our ability to be prepared this afternoon,
10 but I think that's kind of why he was hesitating a
11 bit when deciding how to answer that question.
12 THE COURT: Is that right, Mr. Dunay?
13 THE DEFENDANT: Yes, sir.

14 THE COURT: Okay. And we'll address that
15 issue momentarily. There's several that we need to
16 do; but is there any other reason, Mr. Dunay, that

17 you shouldn't be sentenced today?

18 THE DEFENDANT: No.

19 THE CQURT: Has the State ccmplie@ with
20 the victim rights statute?

21 : MS. TEMPELIS: We have.

22 THE COQURT: Is there restitution being

23 requested?

24 MS. TEMPELIS: There is a restitution

25 amount that was filed on December 12 of 2017. It's
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1 ‘ to the victim's mother, which is $17,483.69. Those .
2 were bills and mental health visits as a result of

3 this incident as well as, I believe, some time off

4 of work that she had as a result of having to take

5 care of her daughter.

6 THE COURT: Any objection to those

7 amounts, Mr. Buckett?

8 MR. BUCKETT: Your Honor, I discussed the
9 amounts with Mr. Dunay. He said he doesn't object
10 to paying restitution here. His issue was that the

11 restitution summary, I guess, lacked a lot of

12 specificity as to what those doctor's visits were
13 for. I know the State said mental health treatment
14 today. I had inguired with the State's

15 victim/witness coordinator as to whether they had
16 any more information and I don't think they were

17 able to get any but I --

18 THE COURT: The record should indicate

19 that Attorney Buckett is consulting privately with
20 My . Dunay.

21 MR. BUCKETT: Your Honoxr, Mr. Dunay is

22 contesting that figure. So I .don't know that we'd
23 be able to address that today, but he is contesting
24 the $17,000 and change.

25 THE COURT: What's his position on )

113 | 11
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contesting it, if there is one?

MR. BUCKETT: Sorry to interrupt, sir. I
think his position is that the victim had prior
mental illness and he is concerned that any sort of
mental health treatment she was getting she may have
been getting before and it may not be directly
related to this case.

THE COURT: What is the State's position
on the defendant's position on credit?

MS., TEMPELIS: He has been in the
Outagamie County Jail since June 12 of 2017. So
it's 269 days. I believe he was taken into custody
on June 30 of 2015 when he was in New Jersey. He
sat in New Jersey and they still have a case pending
there. TIf we count back to June 30, it's 982 days.
My understanding is he has not entered a plea, had a
trial, or been sentenced in New Jersey. 8So there's
not anything but he wasn't placed on bond in our
case until this June 12 date, but I believe that
when we had opened the case on a warrant back in
June of 2015 around the 26th New Jersey executed a
warrant and arrested him shortly thereafter on the
30th.

THE COURT: So the State's position is

9827
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1 MS. TEMPELIS: I believe so.

2 | THE COURT: Mr. Buckett?

3 MR. BUCKETT: I had the opportunity to

4 discuss that figure both with Mr. Dunay and with the
5 State prior to the heéring, and that is the number

6 that we have as well. Thank you.

7 THE COURT: Okay. So there's an agreement
8 that 982 days of credit be provided. I received a

9 bunch of letters in this case of support for
10 ’ Mr. Dunay, and I just want to make sure that the
11 State has received those and there's no objection to
12 any of it.
13 MS. TEMPELIS: I believe I received all of
14 those as well.
15 THE COURT: Mr. Buckett,‘anything else
16 regarding those letters?
17 MR. BUCKETT: No. They were not in the
18 file that was provided to me by Mr. Tarnowski.

19 ' However, I got every one that was submitted through
20 the eFiling system and have reviewed all of them.

21 THE COURT: Okay. Is there anybody else
22 that's going to say anything prior to the arguments
23 for the State that you are aware of?

24 MS. TEMPELIS: No.

25 MR. BUCKETT: ©No, sir.

115 13
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THE COURT: Okay. Then the last issue
that I have is this letter that is dated March 5;
and I received it on March 6, asking -- Mr. Buckett,
you had asked that we adjourn today's hearing so
that Mr. Dunay can speak with a psychologist for the
purpose of providing the Court with an evaluation of
his psychosexual behavior. Mr. Dunay was going to
interrupt; and so my questions are directed at you,
Mr. Buckett, not at Mr. Dunay. I think you have
answered that already on what you are looking --
What are you exactly looking for?

MR. BUCKETT: Your Honor, in other cases I
have had of this nature I have hired a psychologist
who specializes in analyzing, I guess, psychosexual
behavior.

"THE COURT: What does psychosexual
behavior mean? |

MR. BUCKETT: Well, to put it pretty
succinctly, they analyze the sexuél tendencies and
behavior of the defendant and provide a summary as
to ?ow big of a risk that person is to reoffend if
they were to be placed back into the community. I
had spoken about that with Mr. Dunay. He wanted me
to bring that to the Court's attention, that that

was something that he was interested in having done.
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THE COURT: The first time that was
brought uﬁ by Mr. Dunay was March 52

MR. BUCKETT: No, your Honor. It was -- I
met with him on the 22nd of February at the jail
here; and that was the first time the subject was
broached. I told him that in my opinion it was a
bit of a risky move because I felt that any sort of
potential benefit that that document may have could
be offset by -- I guess I say this with all due
regpect -- any annoyance that the Court may have of
putting this hearing off another time. I know it
had already been adjourned because of the switch in
attorneys. I told him that that was something that
I thought he may want to be careful about. He took
that into congsideration, and we left that meeting on
the 22nd with at least my understanding being that

we were not going to pursue that avenue.

I met with him again on the 27th, the next
week; and at that point he said he had had more time
to think about it and he for sure wanted to do that.
And I again kind of explained my position, that we
were getting very close to sentencing. There was no
way that that document could be prepared that
quickly, ana he indicated that he wanted me to try

again to do that. So at that point I contacted the

117 15



Case 2019AP001884 Appendix to Petition for Review R _Filed 04-12-2021 Page 20 of 514

10
11
12
13
14
15
16
17
18

19

21
22
23
24

25

-

"y | ("}

doctor's office that I had used previously for these
types of things. That office is in Milwaukee. They
got back to me -- I think it was on March 1 --
stating that the doctor I had used most recently
would not be available just due to, I guess, not
wanting to make the trip here but that they had
someone else in their office that may be able to do
that. I got word late on March 2 that there was a
doctor from their office that would be willing to
come up here énd do that.

THE COURT: Who is that?

MR. BUCKETT: The name ~- I don't have the
name of that doctor in my file. Amelia Brost is the
doctor that I have used before from Milwaukee and
it's somebody in her office.

THE COURT: How do you spell that person's
last name?

MR. BUCKETT: B-R-0-S-T. B2nd by the time
I had gotten that information on, I believe, the
2nd, was a Friday, it was too late to get anything
to the Court before the weekend. 8o I sent that
letter to the Court on Monday and then obviously I
did get the response from your judicial assistant on
Tuesday. What I would just note just so the record

is clear when I had met with Mr. Dunay on the 27th I

118 : 16
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1 indicated to him and obviously the Court knows I'm

2 not familiar with this county. I indicated that I

3 wasn’t certain that the Court would grant another

4 adjournment and that we prepare as if the Court

5 would not and be ready to go for sentencing today,

6 and we did do that. So I am certainly, I would say,

7 prepared as normal; but that is still Mrx. Dunay's

8 request, that the Court consider that.

9 THE COURT: Why is it that Mxr. Dunay
10 | didn't do that-at all during the last 982 days?
11 MR. BUCKETT: Your Honor, that I can't
12 really comment on. It's possible that Mr. Tarnowski ’
13 didn't discuss that being a viable option with him, g
14 but I don't have a better explanation than that. I j
15 know it first came on February 22 between us. §
16 THE COURT: And you didn't -- Well, |
17 Mr. Dunay, is there any reason why you haven't
18 sought or participated in an evaluation from a
19 psychologist to determine your psychosexual
20 behavior, meaning tendencies and behavior in a

21 sexual manner, prior to February 227
22 THE DEFENDANT: Can I speak with my
23 attorney for a moment, please?

24 THE COURT: Absoluteély. The record should

25 indicate that Mr. Dunay is consulting with Attorney

119 17
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Buckett privately.

MR. BUCKETT: Your Honor, there was
one more thing Mr. Dunay wanted me to point out. He
states that another reason for having a psychologist
brought in to do a report for sentencing was to
mitigate any potential effect the phone calls that
the State providea in its memo may have on the Court
and, I think, his thought process that the
psychologist could possibly get inside of his head
as to why he would make those calls. That's me kind
of paraphrasing the conversgation we just had, but
that is another reason.

THE CQURT: Okay. The State provided
those to me in a letter dated March 2. Did you get
them before that time?

MR. BUCKETT: I did. I got them on
January 31. That was my first trip to the jail to
see Mr. Dunay. Prior to seeing him I stopped by the
district attorney's office to introduce myself to
Ms. Tempelis, and she provided them to me at that
point.

THE COURT: Just so I understand what you
mean by what you just said, how would a psychologist
mitigate, was the word you used, what was said?

What was said on the telephone calls that would

120 18
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1 somehow be impacted by what any psychologist may

2 say?

3 MR. BUCKETT: Well, your Honor, the State
4 provides its own explanation in the memo that

5 accompanied those calls as to --

6 . THE COURT: I am not asking for their

7 explanation. I am asking for yours.

8 MR. BUCKETT: Well, I think that would

9 kind of be why the psychologist would come in, to
10 provide a professional opinion as to why somebody
11 would say something like that if they don't mean it.
12 THE COURT: Say something like what?
13 MR. BUCKETT: Well, the things that are in
14 the phone calls.
15 THE COURT: What are those things that

16 he's going to have a psychologist address? Let's
17 just make the record dlear as to what's being

18 requested. Just so you understand, Mr. Buckett,

19 because I resgpect the approach, you never annoy me
20 with motions or requests.

21 MR, BUCKETT: I understand. That's why
22 I --

23 THE COURT: Let me finish. But I become
24 annoyed when I think people are manipulating the

25 process or the system for some benefit of their own

121 | Lo
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in a dishonest, sort of underhanded way. I am not
suggesting that you are doing that or attempting to
do that, but I will say directly that I believe

Mr. Dunay is. T will address that when we get to
the sentencing part of today, but Mr. Dunay and I
had a coﬂversation when he got rid of Mr. Tarnowski
on the record about how that sentencing hearing was
going to proceed on February 2. And he assured me
that that would happen, and he answered all of the
questions the right way, and his body language
suggested something completely different.

And I knew just in the way he handled it,
the sneaky demeanor that he did, that he was
attempting to push off that first sentencing
hearing. I %orget if I said it during that hearing,
but I think I did because I normally would just say
what I am observing. And as it turns out I think
two or three months removed that Mr. Dunay has been
playing a lot of games and manipulating and delaying
and doing things intentionally just like he did when
he just -said he has all of these factual disputesg;
and when I asked him to identify them, he identified
two. And if you remember his first comment to me,
he said,’well, he has many more than what he

originally talked with you about.
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I asked him to go through that sheet one
b? one and he identified two. It seems like his
first answer was pretty manipulative, pretty not
straightforward, pretty self-serving and I -- When I
read your letter on March 6, I was in the middle of
a trial. So I was in Day 2 of a trial. I got
handed this. My handwriting on the bottom says at
this time denied. I didn't put denied. ; put at
this time denied because with the information that I
had I didn't have enough to grant it. I didn't know
what the State's position was. I didn't know what
the victim's position wag. I didn't know the exact
reasons. This is a pretty short letter. So I am
trying to explore those things today. So I would
like you -~

MR. BUCKETT: Understood.

THE COURT: -- to explain to me when you
say there's things that came out in these telephone
calls where Mr. Dunay would like to have some
psychologist analyze it. Tell me exactly what it
is, what the psychologist could or would say about
it.

MR. BUCKETT: Sure. Well, in the phone
calls and I guess I am not that hesitant to get into

the specificg since I am sure the State would at
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1 sentencing.

2 THE COURT: I expect they are. Is that
3 right, Ms. Tempelis?

4 MS. TEMPELIS: Yes.

5 THE COURT: Don't be afraid to get into
6 specifiCS'éspecially when you are using it as a

7 basis to get an expert.

8 MR. 'BUCKETT: Certainly. In the 'phone

9 calls Mr. Dunay speaks to his father. He makes
10 threafening remarks towards the Court, towards
11 Mg. Tempelis, towards the victim and her family, and
12 specifically makes remarks about, I guess, how he
13 would act, getting even, ﬁpon releasge.
14 THE COURT: What do you mean by that, if
15 : you can, with any more specificity so the record's
16 ‘clear?
17 MR. BUCKETT: Well, it's me inferring
18 because.he tells me he would never do these things
19 ' but my inference --
20 THE COURT: Well, you heard the messages,
21 right?

22 MR. BUCKETT: Yes, sir.
23 THE COQURT: Okay. So just what you heard.
24 MR.. BUCKETT: My inference is that he

25 would, if we are taking those words at face value,
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1 commit acts of violenge towards the people that he
2 believes have wronged him at various points during
3 the last nearly three vyears.
4 THE COURT: Those people include?
5 MR. BUCKETT: Again, your Honor, the
6 State, Mg. Tempelis, the victim, and her mother.
7 THE COURT: And just so I understaﬁd it,
8 so that's your position in terms of asking for a
9 psychologist to do this psychosexual evaluation, ;
19 would be to provide some professional analysis of g
11 why someone like Mr. Dunay would make comments that ?
12 are threatening violence on the judge, the district |
13 attorney, and the young girl that he victimized?
14 " MR. BUCKETT: Yes. That's exactly right.
15 I think that.
16 | THE COURT: And what's that professional
17 going to say?
18 MR. BUCKETT: Well, without speaking with
19 Mr. Dunay, I can't say exactly what the doctor would
20 be able to put.in a report; but I can tell the Court
21 that in an ideal scenario for Mr. Dunay that the
22 doctor would testify something to the effect of or
23 not testify but put in a report something to the
24 effect of the fact that he's been locked up for
25 nearly three years, has -- after never having been
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in custody before has, I guess, created kind of an
angry demeanor for him that he feels a need to vent
to his father; and then obviously, again, in an
ideal world what this professional would be able to
give an opinion to is that he is not a serious risk
to actually follow through on these comments or
threats. I think what Mr. Dunay brought up to me
and what I do agree with is that those things would
sound a lot better coming out of the mouth of a
doctor rather than his attorney or himself.

THE COURT: Okay. I don't have any
problem just accepting that that's what éomebody
would say as long as everybody's okay saying I don't
really care what that professional says. When I
listen to those tapes and I heard the demeanor and
the tone and the language that Mr. Dunay says, I
think it's pretty serious; and whether or not I
think he's going to carry them out or have the
capacity to carry them out I don't know; but to
suggest that he's got -- he has an opportunity to
vent, I am okay with that. I think everybody should
vent; but like you said, what's messed up about it
is that when you are venting because you think the
judge or the district attorney or the little girl
who you victimized were the ones that put you there,
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1 not yourself, in my opinion it shows a lack of

2 acceptance of responsibility or accountability, the
3 inability to recognize why you are really there, and
4 sort of spins that off onto others. That's

5 . troubling.

& Now, I will accept at face value that some -
7 expert will come in here and say don't take it

8 serious. He really didn't mean it. He wouldn't

9 carry it out. I don't think we will need an expert
10 to do that, but I will trust that you have én expert
11 that says that, and I imagine we will get ten other
12 experts who will say ten other things depending how
13 much you pay him and what side is paying him that
14 amount of money. What's the significance of some
15 person coming in and gaying that? Isn't that
16 opinion just one part of everything?
17 MR. BUCKETT: It is just one part but,
18 again, I think I would just kind of repeat how I

19 answered the question last time. In my opinion I
20 think that a doctor saying that has more weight than
21 just me addressing it. Obviously I've gotten these
22 tapes. I know what they say. I was certainly going
23 . to address them and give you a similar explanation
24 than I have already given.

25 After speaking with Mr. Dunay, it was his
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hope that having somebody else make those statements
that's a professional would have more impact on the
Court. You have obviously noted that it likely
would not because you can get an expert in here to
say almost anything. So I understand that but that
is the reason that we had for making that request in
addition to the sexual behavior and tenden;ies.

THE COURT: We are going to come back to’
the sexual behavior; but I want to make clear, if I
haven't, to have an expert come in and provide an
opinion that, well, Mr. Dunay would never really
carry those things out, what's their expertise in
getting to that conclusion? Are they any more of an
expert in that area than any of the rest of us?

Now, if you have an expert that says that
wasn't Mr. Dunay's voice and it wasn't him who said
it, I would be interested in that. If you have an
expert that says based on some psychological makeup
of Mr. Dunay or something that's part of him, his
character or personality, that he's venting and
saying all of those things for a certain reason and

to try to understand why someone would say that,

that might be of some significance.

To reach the ultimate conclusion to say,

well, I don't think they are ever going to carry it
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1 out, I don't know if a psychologist or a

2 psychiatrist or anyone else is any more of a

3 professional in that than any of the rest of us.

4 You listen to a conversation. You evaluate

5 credibility. You listen to tone, demeanor, context,
6 number of times it was said. Then you kind of just
7 reach your own conclusion based on that.

8 My focus here is why is that person any

S more of an expert than you are on that? Maybe you
10 are saying, well, because we are going to pay a
11 doctor and they have a doctor title. Maybe some
12 judge will be foolish enough to believe them more
13 than I believe an attorney. If that's what you are
14 trying to get at, I say, well, that's no good. If
15 it's something more connected or something more
16 expert related, then I am interested in listening.
17 MR. BUCKETT: I do not believe it is more
18 expert related than what I have already said. When
19 ‘ the Court first asked the question{ I responded by
20 saying that my reason for hiring the doctor Qas to
21 evaluate his psychosexual behavior, those
22 tendencies. Mr. Dunay wanted that second point

23 brought in so I brought it up'but I think the -- if
24 we are looking at this as a pie chart, the vastly
25 larger piece of the pie is those sexual tendencies
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and likelihood to reoffend.

THE COURT: Okay. So let's get to that
part of your argument. What's the expert going to
tell us on that?

MR. BUCKETT: Well, from past experience
the expert comes in, interviewé the defendant.

THE COURT: I know the process. I have
had a lot of cases withiit,

MR. BUCKETT: Okay.

THE COURT: I think best-case scenario for
Mr. Dunay is what?

MR. BUCKETT: The best-case scenario is
that the conclusion of that report by the doctor
suggests to the Court that he is a low risk to
reoffend.

THE COURT: So when you said psychosexual
tendencies, what would the report say regarding his
psychosexual tendencies?

MR. BUCKETT: Well --

THE COURT: That he doesn't like to engage
in sexual activities, masturbations and other
activities, with teenage girls?

MR. BUCKETT: I think the Court's asking
me a little bit to make a medical conclusion that I

am not qualified for but I -- Obviously he's done
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1 these things already. So the doctor can't cover
2 over that. I think the primary focus of the report
3 would be how big of a risk would he be in the .
4 community because obviously the amount of time that
5 we are going to be asking for is probably going to
6 be significantly different than the State.
7 So part of what I am sure the Court is
8 going to consider is say I go along, and I am using
9 the Court's voice here. 8Say I go along with
10 Mr. Dunay and his attorney and release him after
11 this shorter period of time back into the community.
12 How can I trust that he won't go right back to these
13 sorts of behavioré that he's engaged in here? That
14 ig where the doctor comes in; and, again, hopefully
15 the doctor would then say that if you release him in
16 this shorter period of time I think that the Court
17 can have faith that this isn't something that will
18 crop up again. I can't make any further medical
19 conclusion but that's the ideal scenario.
20 THE COURT: And just so I understand, the
21 conclusions regarding risk to reoffend would have
22 all been an opportunity to hire prior to getting
23 those tapes. It seems like the second part of the
24 argument when you said Mr. Dunay wanted to get it
25 after we received the tapes, that goes to simply his
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1 comments.
2 MR. BUCKETT: Well, he brought it up with
3 me after those tapes, vyes.
4 THE COURT: I am not suggesting that you
5 are misrepresenting anything to us. I am not trying
5 to trip you up. I am just saying the issues with
7 " risk to reoffend have been out there a long time.
8 MR. BUCKETT: Certainly. This
9 theoretically could have been something that was
10 done in 2015. I -- I don't dispute the Court about
11 that whatsoever. I have been Mr. Dunay's lawyer for
12 about five weeks so I can't really commeﬁt on any
13 discussions he has had with Mr. Tarnowski or in New
14 Jersey or anything else.
15 THE COURT: Are you prepared to go to
16 sentencing today?
17 MR. BUCKETT: Absolutely.
18 THE COURT: Okay. Ms. Tempelis, you have
19 been silent on that whole discussion. So any part
20 of it that you want to factor in on or provide
21 comments? It's just kind of open ended. |
22 MS. TEMPELIS: I understand Attorney
23 Buckett'!'s just gotten on this case. I understand
24 ) their request. I will just leave it to the
25 discretion of the Court whether the Court wishes to

1328 20
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prbceed today or if the Court thinksg that the
defendant should be granted his request.

THE COURT: Well, I start my analysis by
understanding that this is a very seriocus casge that
comes with very serious consequences potentially;
and it's a cése that I prefer and I expect everyone
else prefers to be done properly the first time so
that there are no issues, real issues, on appeal
that we have to do a second time.

With that being said, I believe that
Mr. Dunay is a manipulative con artist. I will
cover that in more detail momentarily. I am waiting
to get the arguments, but that's what I have
concluded based upon all of my contacts with
Mr. Dunay, based upon my communications with
Mr. Dunay, and hig demeanor, his words, his body
language.

I don't have a lot of trust in him doing
things in good faith. The best example that I can
give is the example that,I had with him when
Attorney Tarnowski withdrew and I think -- I think
we talked about it on the record that day, that he
was making efforts to push this off, to prolong it,
to delay it and complicate it. I think Mr. Dunay's

response today when he said there's many factual
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disputes in the presentence report in addition to
what his attorney had said and then he highlighted
two of them is another example. He just wanted to’
throw into the record that there's all of these
factual disputes in hopes that I would blow past it,
but instead I just had him itemize them.

And I think now the record is pretty clear
that according to Mxr. Dunay there are only
two factual disputes and those two are pretty
insignificant. One of them was that he didn't
acknowledge the allegations in the complaint. To
the extent that that's true or not true probably
really doesn't matter because at the time I took his
plea he acknowledged enough of it that he was
convicted of four of these offenses and most of
which he acknowledged in his version is in the
presentence report on page 7, is sufficient to what
was in the complaint.

The second correction that he had was
instead of it being between February and June it was
between October and February. So he extended the

number of months and made it a longer period of time

that he was engaging in this sexual relationship or

sexual conversations wherein they masturbated

together so really no significance, just an
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1 extensive relationship with a young girl; and there
2 were no other factual corrections.
3 So when I get a request to say we want to
4 have this psychosexual evaluation done by a
5 . professional, I think there is potentially merit to
6 that and we have to just pause and take a
7 consideration. If it is what you said, Mr. Buckett,
8 that an individual is going to come in, a paid
9 . profess;onal, and provide opinions that Mr. Dunay is
10 a low risk to reoffend, I would probably not change
11 my mind on what I think his risk to reoffend is.
12 I would say that based just upon my
13 reviewing of everything, my personal experiences
14 with Mr. Dunay, and what I understand the risks are
15 including the conversations that have been recorded
16 and submitted, which I just found out this week.
17 And the second part, like you said, probably isn't
18 that significamt because as you go through it I
19 don't know if I am really going to listen to a
20 psychologist's explanation of if somebody's going to
21 carry out significant threats. I think he would
22 carry them out based upon what I have observed and
23 what I understand.
24 So given what's been put on the recoxrd
25 today, given the timing of this case and all of the
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other issﬁes as well as all of the recommendations
that are about to be made, I think that retaining a
psychologist or a psychosexual therapist or
professional would have very little impact, if any,
on the relevant issues here including seriousness of
the offénse, the character of Mr. Dunay, and the
risk to reoffend. |

I will for purposes of the sentencing sort
of take into consideration that there is some éxpert
out phere somewhere that would provide an opinion in
their professional degree based on whatever their
meetings are and reviewing the whole record that
Mr. Dunay is a low risk to reoffend, and I will
comment én that at the time that I make the
sentence. I will also accept the fact that there's
probably some professional out there that would
write a rote report that would say based upon his
expertise the threats of violence that Mr. Dunay
communicated in his telephone conversations theyf
believe in their opinion wouldn't ever, in fact, be
carried out.

And I can respectfully disagree with those
professional opinions, but I will consider those and

I expect there is a professional out there that

would say poth of those things and probably from
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1 that Milwaukee office. So ig there any other

2 benefit other than those two facts?

3 MR. BUCKETT: No, sir.

4 THE COURT: aAnything else, Ms. Tempelis?
‘5 » MS. TEMPELIS: No.

6 THE COURT: Okay. Go ahead, Ms. Tempelis.

7 MS. TEMPELIS: Thank you. Kevin Dunay is

8 essentially an all-American dream. He's smart.

9 He's college educated. He has his master's degree.
10 He's a talented engineer. He had a great job. He
11 was married to a seemingly kind wife, considering
12 the letter that she wrote. He had three sons. He
13 was active in their lives. He coached youth sports.
14 He lived in a beautiful subdivision at home in New
15 Jersey, and he was a sole provider for his family.
16 That was his public persona, the person
17 the community saw, the person his family saw, and
18 the people that wrote the letters of support for
19 him; but his wife started to notice a difference.
20 She said their son had cancer. His mother passed
21 away so he began to change. In her letter she said
22 they had no idea that Kevin had a secret life and he
23 has devastated his family. He has devastated his
24 three boys, and their stability and world has
25 essentially been rocked and has come crashing down
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1 when he got arrested for these offenses.
i

2 But this isn't about his family, but it is
3 the secret life of XKevin Dunay. It's about the

4 devastation he's left in his wake, the undeniable

5 impact on his family but, more importantly, the way
6 he has completely shattered the\ life o” The
7 criminal justice system is about protecting the

8 public. In many ways one of the most critical is’l
9 the protection of our most vulnerable members of |
10 society and certainly the children in our community.
11 In the federal system the system considers this so
12 extraordinarily serious that there's a mandatory
13 minimum of 15 years in the federal system.
14 Obviously in the state of Wisconsin that is not the
15 case.
16 . It used to be we were just concerned about
17 protecting kids from people they knew or who was --
18 and people who were in the community; but this crime
19 was perpetrated on a 1l3-year-old girl in our
20 ‘ community in one of our middle schools by someone

- 21 who was 962 miles away. It is about the defendant's

22 ~ manipulation, his planning, his behaviors and his

23 actions that have, in fact, brought him here to

24 Wisconsin.

25 ~ The defendant was on multiple social media

6
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1 apps and was having contact with some adults but had

2 images on his tablet. When we had images of his

3 tablet from New Jersey, there were eight folders

4 labeled with different girls' names. One of them

5 wasﬁ This isn't a situation where there was a

6 lapse in judgment. As he indicated thig was from

7 October of 2014 to February of 2015, so over the

8 course of months, multiple conversations, multiple

9 points of contact, infinite numbers of times that he
10 could have started making different decisions than
11 the ones that he had.
12 : But he was in contact with other people,
13 other people he would solicit and that he was
14 sexually attracted to. Now, obviously this isn't
15 about him but -- or it isn't about all of those
16 other people; but it's about ‘ But I put that
17 out there as an understanding that the apps that he
18 was on and that he was using allowed him to access
19 and talk to multiple people and it was‘ that,
20 in fact, responded.
21 | In sentencing the defendant we look at the
22 character of the defendant, the protection of the

23 public, and we look at the defendant who is in need
24 of serious intervention, treatment, and counseling
25 in many different ways; but he is not in a position
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1 to be open to it at least according to all of the

2 jail calls, which total well over 25 hours that

3 Investigator Stahmann has listened to.

4 He doesn't think he did anything wrong.

5 He has no empathy towards the victim and everything
6 he talks about is about him. He hag a grandiose

v7. sense of self-worth, and on August 31 he talks about
8 in one of the calls how he's not like most‘of these,
9 quote, fucking people in this fucking jail. They
10 didn't have a life. I did.

11 He has superficial charm. He can clearly
12 present well to the people in his community back in
13 New Jersey. He clearly can present decently to the
14 pfesentence investigator, who did not listen to
15 these calls, and so he can -- He can present himself
16 in a professional setting, jn a Rersonal setting, in
17 a social setting in a very ?osit;Le, prosocial way;
18 but he needs his constant stimulation and he is not
19 someone who can be bored. These callf, §h$se
3 4

20 contacts -- They were happening at niéht. iThere
21 were a lot of them and his phone calls in the jail
22 also continued to talk é lot about his contacts.
23 ‘ He's manipulative, which I will get into
24 more. He clearly lacks remorse or guilt. He's

25 calloug and he lacks empathy toward the &ictim.
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He's engaged himself in promiscuous sexual behavior
that is illegal and inappropriate and he has failed
to accept responsibility for his actions despite his

comments in the presentence investigation. When we

look at the Gallion factors, we look at protection

of the community, punishment, and rehabilitation.

In the beginning of his contact with.
he was extremely predatory. Hé has young kids. in
fact, interestingly enough, ‘ had a birthday
this week on Monday. Hig son had a birthday on
Tuesday. They are exactly one day apart. They are
the same age. So when he's having contact with
~, he is having contact with someone the exact
samé age as his oldest child.

So they began talking about life, school,
topics he certainly would know how to communicate
with a child of that age considering he had one. On
November 27 in one of his jail calls he talks about
his ability and his willingness to manipulate to get
his way. In that case he was talking about if he
got put on a mental health hold because of suicidal
ideations, but nevertheless he talks about his
willingness and ability to manipulate. On August 6
he talks about how he's an engineer, he project

plans, how he has done project planning his entire

39
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life. We talk about how smart he is, how capable he
is at trying to create a criminal life-style.

When you have these skills, they can be
put to good use like he did in engineering or
probably to coach his kids' various sports games,
but it can also be used for illegal activity like we
have here. He told ‘he was single and divorced
when, in fact, he was mafried and had children. He.. .
talked to - about wanting to see her body and
she was unsure but he told het iﬁ;&as okay, they
were in a felationship, and he loved her.

She began feeling it was okay to send her
g%:stjpicture. Kevin, in fact, wanted to send her a
tablet so\they would better be gble to communicate,
but she didn't want to give out her address, which
was smart; and although she‘—— he knew she lived in
Appleton, she also didn't want her mom to find out
about it.

To— they were going out. She didn't

- think that they would be caught. He didn't think so

and he loved her and that that made this-okay. They
used Kik, TextNow so their number would be altered
and there would be no real phone numbers, which
Kevin suggested and brought up, which allowed her

not to be able to contact him at his home; and we

142 an
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1 look at his ability to engineer a plan and think
2 through how he was going to win her ovef.
3 Then they used Skype, which allowed them
4 to visually see and watch all of the sexual activity
5 ' that he engaged in and that he had her engage in to
6 pleasure him. Kevin sent her naked pictures of him,
7 of his chest, his'gengééig, his face puckered up in
8 a kissing face. ' He started masturbating in videos
9 and pictureg: é@ gsent her a photo where there was
10 . semen on a wood table, and probably one of the most
i1 repulsive things is the father-daughter role-play
12 that he engaged in with her.
13 He talked to her so that they could each
14 masturbate. There were more than SO photos and he
15 tried and“ tried to make the videos and photos
16 / look nice for him. She wanted them to be perfect
17 because she thought that they were in a
18 relationship. She clearly was in a 13-year-old
19 - girl's bedroomi Thére should be no question about
20 that.
21 Her photos that she sent him that he‘
22 wanted were of unclothed breasts, photos of her in
23 an aroused state, photos of her pubic mound, and
24 videos that are outlined in the cpmplaint that are
25 absolutely repulsive.
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In one video one of the quotes was that it
said, quote, fuck it hard, please, daddy, outlining
that most repulsive father-daughter role-play. Her
behaviors and the way she presents is that she's
very immature. She's very vulnerable. She's very
young, and she's not someone who looks older than
she was.

At'one point she's in counseling. The
defendant knows she's in counseling. She's had
other traumas and other very challenging life
experiences in her past before she met Kevin, but
she mentioned that to him and he wanted éo make sure
that she did not talk to him, again that
manipulation and the thought process he goes
through.

ﬁ'Nﬁﬁ' as I talked about, the criminal
justice éystem is about protecting the public. It's
about protecting most vulnerable children that we
have. As I said, she just turned 16 this week. At
the time she was 13 years old and she had prior
victimization which has impacted her brain
development. The defendant knew she had been
assaulted prior. He knew that she had a lot of
life's challenges and he should have stepped in in
that father-daughter role; and instead of engaging
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in the sexual behaviors he did, he should have
stepped in and been an adult and been an appropriate
role model and parent figure. But yet he knew she
wasn't functioning at a level of girls her age. She
was in EBD classes. She suffered with depression.
She had emotional and behavioral issues and she has
no father figure.

You know the defendant's actions. We talk
about that predatory nature of those October 2014 to
2015 timelines. She wanted to go to college by him
so they could see each other. They talked about
marriage. They are 35 years apart. They talked
about the future, names of their children because,
again, she thought he was divorced and didn't have
kids. Kevin knew she was 13 years old at that time.
So he is having a conversation about marrying and
having children with somebody who is the same age as
his son.

She talked about going.to see him over her
spring break when she was in high school and thought
she would be able to go. Then we look at the
victim's impact and the Gallion factors of the
gravity of the offense and the defendant's
culpabilityw Ag I indicated previously, the

daddy-daughter role-play is just repulsive. There
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was a photo with a quote in it of-; and she
talked about how, guote, I love you more than life
itself.

| This 13-year-old girl, who should be
playing with her friends, who should want to be
going to movies and going to the mall and doing
things that a 13-year-old should do and probably not
even have a boyfriend or at least have giddy
boyfriends atlthat stage, is talking about how she
loves a man 35 years older than herself more than
life itself, which becomes even more problematic and
more concerning when you consider her depression and
her suicidal ideations that she was having and has
had since then.

'She found someone who preyed upon those
vulnerabilities that shé had. She talked about him
in one of the messages about how she was having
panic attacks, how she was having nightmares and she
was trying to get good grades at school. She would
often have to support him and remind him that she's,
quote, not breaking up with him when she wouldn't be
available or she would go away for the weekend with
a friend who didn't have wifi because she had some
13-year-old-girl stuff going on; but it's her, the.

13-year-old, that's trying to support him and remind
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1 him that she's not breaking up with him.
2 You look at her mental hea?ﬁh?@hat's
3 outlined, the severe anxiety and depression since
4 she was young, that her father left at an early age,
5 that she had previously been sexually assaulted,
6 that she had been in therapy and doing well. That
7 1s probably one of the most important things. Kids
8 are really resilient, and with the right help and
9 the right counseling kids can really turn around
10 from some really serious life, traumatic experiences
11 that they have had. She had been doing well until
12 she met the defendant.
13 She talked about how she had been taking
14 medication for her anxiety and depression. When she
15 started having contact with him, that all changed.
16 Her doing well started to go downhill after he had
17 been arrested, When he was arrested, she had mixed
18 emotions because he told her that he loved her and
19 would marry‘her and that truly shows how vulnerable
20 she i1s when she's only that age.
21 ‘ She wanted to trust him and she hated
22 herself for letting him get caught because she felt
23 that it was her fault because she had been
24 cooperative with Investigator Stahmann and, in fact,
25 never led on to him that she was working with law
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enforcement at a certain point and didn't share that
with him so that Investigator Stahmann was able to
do his investigation. But she was concerned about
him getting caught, this concern that she had. Even
after all he did, she is still worried about him
unlike what we see about him worrying about her now.

She was angry at her mom for turning over
her cell phone, which you can imagine; and yet she
was totally cooperative and nevexr told him. Now,
she can't stand him. She carried a knife with her
because she's worried about who else was out there.
Since the incident she has been depressed. She has
tried to kill herself a couple times and then on
multiple mental health holds, hence the restitution
requests. She has been a cutter. She carved whore
and slut and doesn't deserve happiness into her
chest.

I find that interesting because if you
look at the criminal complaint and you look at the
names that he called her and the repulsive comments
that he would say to a 13-year-old, we have her --
him calling her daddy's little girl. We have him
calling her all sorts of whore, slut, and all sorts
of other completely inappropriate comments and names

especially for her age that she shouldn't even be
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listening to.

At one point he talks about how she is his
sex toy in bed, my little slut. So now that we have
her carving those things into her chest, we see the
impact that this has had, how she believes that,
these terrible things that he told her when he
tﬁought he was sexually aroused and getting
something out of this, that she emotionally took
that.

We talk about the impact that a sexual
assault can have on someone and how devastating that
can be. He makes mention that there wasn't any
Vicfim in this case because certainly he didn't
cause any harm to anybody. The emotional harm he
has caused this child is inekplicable. Quite
frankly, I don't know if she ever comes back from
this if she can get her life back on track the way
that she should because of the contact and the
things that he was saying to her and did with her.

Since this incident she's been at an
all-time low. She's been hospitalized six times.
She refuses to talk to counselors and has not worked
through this at all. The PSI talks and outlines the
impact that it's had on her family and how it's

affected everyone. Even sisters younger than her
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have seen her try to kill herself and talk horribly
about herself and beat herself up about this. Her
mom's constantly worried that she's going to get a
phone call saying that something happened to -
Her younger sister talks about how she misses her
sister, but she's happy when she's in the hospital
and she's safe because she can't die there.

You look at how expensive hospitalizations
are. That's why the figure in the restitution
summary is so significant. It's very expensive.
Her mom is a single mom. She's trying to pay her
bills, but she couldn't always pay her bills because
she couldn't work because she would have to take
care of ', who was always on the verge of
falling off. They also have concern that at some
time he will come for her daughter and harm her
family. I haven't even shared with them what. these
phone calls say.

We look at the defendant's lack of
remorse. We look at the Gallion factors --
prétéction of the community, punishment, and the
gravity of the offense and rehabilitation. What's
interesting is there's no drugs or alcohol really
outlined in here as an issué that he has, which

means that we get him in his pure state of who he
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is, not altered by alcohol, not altered by drugs.

This is who he is. As I talked previously
in these jail calls, Investigator Stahmann has
listened to hours and hours of jail calls, overs 25,
I think, he estimates. You can hear in some of ﬁhe
sampling of the calls -- the Court only got a few
and Attorney Buckett got plenty more -- the tone of
his voice, the digdain, the anger, and the hatred.
In any of these hours of calls that Investigator
Stahmann has listened to there's no comment anywhere
about wanting help despite what we see in the

presentence.

He minimized the impact and the emotional

.
bk \ :
harm; and this harm that he's created, I believe, is

Lo

far worse even than the physical. It has affected
her mental development, a brain that is still
growing and trying to develop until she's about 25.
There's promises in here about future, their
marriage, their children.

On page 6 it talks, six of the
complaint -- We can see the conversation in here
about the daddy-daughtef role~-play they had and the
names that I was looking for before. We can look in
here and’see how he calls her my little slut doggy.

You are my whore, my horny little bitch, daddy's
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naughty little girl. Your ass will be slapped and
whipped as a reminder you are mine, always were and
always will be. Love, hugs, and kisses for my
beautiful and sexy wife. She's 13 and he's married.

There's no remorse. On page 8 of the PSI
he talks about how he's remorseful, how he has no
anirﬁosity for ~, how she's an intelligent,
beautiful young lady, how sorry he is and wishes
nothing but the best for her. On December 6, last
year, in a jail call his dad talks about how he's
here because that's what you'll get for playing with
little girls. That's what it will get you. He
talks about how I will get the last laugh. Trust
me. It's just a matter of how much time I have to
sit here before it happens.

On September 14 his dad says, dad -- Dad
says, you better show remorse because you are the
perpetrator, not the victim; and you need to protect
that -- project that when you talk to the judge.

And he reminds him that these calls ére recorded and
can be brought to sentencing, but yet even back in
September it doesn't change a single thing.

On July 30 he told his dad that he told

his attorney we're going to put this alleged victim

on the stand and you're going to rip them a new
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1 asshole. That's what he says about ‘despite

2 what he says in the PSI and despite all of the stuff
3 he said in the criminal complaint and then some.

4 There's no comment about the impact of the
5 victim in any of these phone calls. He talks about
5 how it's a stupid-ass crime that's not even a big

7 deal. He talks on September -- I'm sorry --

8 Séptember 14 ahd‘Auguét 29 how there is no victim.

9 Nobédy fucking 9égu% t. fhis is crazy. This is

N {

10 ridiculous. The reality is it was a victimless
11 crime. It was a victimless crime, stupidity; but it
12 was a victimless crime, victimless. I hardly think
13 ~ mom seeg it that way or her sisters.
14 Therets no comment in here about wanting
15 what's best for the victim despite how they talked
16 about, you know, getting married, having kids, him
17 knowing that she was 13 and all of those things; but
18 cnn July 30 he told his dad that comment about how

19 they wanted to put hexr on the stand, no comment

20 about the impact on the victim and that this really
21 isn't a big deal.
22 On page 5 to 7 of the PSI he talks about
23 how he knew she was 13. He got emotionally
24 attached. He was stressed out at work. He talks

25 about how there are no drugs or alcohol involved and
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they were both comfortable doing this. She was okay

with it. They were both pleasured, qgote,;the

v

release of stress that they both enjoyéd) as if he's
talking about someone his own age.

He liked having a regular sex partner.
Sﬁe was young but she was a physically grown woman.
He has no realization at all how inappropriate this
is. He is sexually aroused by a 13-year-old girl
with significant issues at this point in time, that
she shared that she was in CGunseling and all of the
other things we've talked about. Yet he's sexually
aroused by her and continues time and time again to

have:all of these sexual conversations and videos

3ndihels 35 years older than her.

The complaint ~-- When we look at the
complaint and we look at just the highlights, it's,
quite frankly, too repulsive to read. I know that
the Court has taken the time to do so, but we look
at how offengive those conversations are and the
impact that that can have on anyone, much lesgs a
cﬁild. In the PSI on page 8 he talks about how he
minimizes this behavior because it's not like he was
cheating on his wife because this was over the
internet. Then he talks about she was in early

menopause so he wasn't receiving any sexual interest
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1 from his wife, but he doesn't go in search of adults

2 his age.

3 In fact, he goes online and he finds a

4 13-year-old gixrl and that doesn't turn things

5 around. He doesn't accept responsibility. On

6 page 5 to 7.0f the PSI he talks about how he's

7 stressed because his company was up for sale and

8 claims he'g totally piosocial unless he's on a

9. tablet at night. He says he handles s;ress by
10 running, working out, or reading to clear his mind,
11 which is how he suggests he handles things even
12 though the jail calls lock entirely different; but
13 he doesn‘t(handle that stress of his job up for sale
14 that way. | ;
15 In fact, he ends up on his tablet with '
16 - On page 8 of the PSI he talks about how he
17 should have stopped when he found out her age and he
18 talks about how he's the only one to blame, no one
19 else to blame. He talks about how he threw away a
, 20 greét family and a career. He's a great engineer

21 and can fix anything but can't fix this and feels

22 terrible for what he did.
23 | He talks about how he has no animosity.

24 He takes full requnsibility and he's remorseful,

25 and he never intended to hurt her. This goes to
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exactiy what I was saying before, that he has this
two-sided life. That's his social side. 1It's thé
side he puts out to the community. That's the side
that people who wrote these letters see and he talks
about how he is staying strong. He wants to get
treatment and he's open to that.

But yet on the jail calls on December 6 he
talks about how the legal system is corrupt, how
he's going to teach the legal system a lesson, and
repeats this multiple, multiple times, continuously
pointing out people who have been involved in this
investigation all of the way back to New Jersey,
multiple c&nversations.

Oon Decemﬁer 5 he talks about how he's got
to teach someone a lesson and it might -- He's got
to’ teach the criminal justice system a lesson and it
might éé well be him and makes tons of references to
teaching a lesson. Again, this goes back to this
lack of responsibility which he claims to have in
the PSI.

On November 27 he talks about revenge or
death or both or vengeance or death or both. On
August 31 he talks about how they shouldn't fucking

lie about their ages and shit like that. They are

experimenting, you know? It's not like anything
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1 they weren't going to learn anyway. It is nothing
2 théy didn't already know, meaning all of the sexual
3 behaviors and comments he had with -
4 | On August 21 he again talks about how it's
5 a victimless crime, no accountability, no remorse.
6 On August 6 he talked about how the detectives in
7 this case in New Jersey lied and coerced and
8 ‘ misconstrued his statements. Yet when I read this
9 PSI those are his words without any indication of
10 . anybody else's.
11 On page 20 in the PSI he talks about how
12 his perception is completely different now that he's
13 in this situation and that the behavior he displayed é
14 was serious and he desexves to be in the situation ;
15 he finds himself in, which is true,»but yet not when
16 he blames everybody else. December 5, that jail
17 call discusses referencing prosecutors and
1.8 detectives and how he will not bg able to live
19 knowing that these people, the prosecutors and
20 detectives, out there destroyed his life.
21 On November 27 he talks about the
22 harboxr -- how he harbors hatred and anger towards
23 the justice system even though that the PSI talks
24 about he is the only one to blame, He blames
25 everybody else. He blames the victim. He blames
55
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the officers who have been involved. He blames the
prosecutor. He blames a federal prosecutor up in
the eastern district. It's all about how he's
wronged. PO

When I lock at all of that, éﬁat's a lot
more information than that PSI outlines because we
see the truth of him in those jail calls and we see
how he really thinks about what he did. We see how
he really views the victim, and we see how he
completely lacks any accountability or remorse.

It's because of that that the State
believes that 15 years of initial confipement
including ten years of extended supervision is
apQropriate. I think the conditions ?hat are
outlined including DNA, restitution, including the
extradition costs for bringing him back to New
Jersey, no contact with the victim or her family, no
contact with anyone under 18 unless approved by the
agent, no internet usage, the sex offender registry,
and any assessments and counseling as the agent
recommends would be appropriate in this case. Thaunk
you.

THE COURT: Thank you, Ms. Tempelis.
During your comments, Ms. Tempelis, I think there

were two different sounds on the phone. I am not
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1 sure if we lost people or added people. Do we still

2 have Officer Masters? Are you on the phone?

3 (No response.)

4 THE COURT: How about Detective Laird?

5 DETECTIVE LAIRD: Yes, your Honor. I am

6 ' still here.

7 - THE COURT: All right. Officer Stahmann?

8 (No response.)

9 | THE COURT: 8o it sounded like we lost the
10 two different officers at various times. j
11 Mr. Buckett, defense's argument?

12 MR. BUCKETT: Thank you, sir. One item I
13 had meant to address earlier but I didn't want to
14 interrupt once the Court turned it over to
15 Ms. Tempelis and I just wanted this to be clear for
16 the record in case this is reviewed by anyone down
17 the road.
18 THE COURT: I expect it will be.
19 MR. BUCKETT: I agree. I think this had
20 been brought up at the hearing where‘Mr. Tarnowski
21 withdrew, that there had been discussion of maybe a
22 withdrawal of Mr. Dunay's plea. He brought up that
23 issue with me; and I ordered a transcript from your
24 court reporter, who prepared it for me. I had the
25 opportunity to review it and review it with
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Mr. Dunay.

I ‘also wrote up for him a, I guess, short
kind of outline of factors that are to be looked at
when one is considering withdrawing a guilty plea;
and it was my conclusion that there was not a fair
and just reason, which is what there needs to be
prior to sentencing. After kind of reviewing with
him why I felt that way, he agreed that we‘would
proceed with sentencing rather than go down that
road. So I just -- I indicated to the State that as
well, that I considered that to be a closed issue.
So I just wanted that to be made clear prior to me
starting. ’

THE CQURT: Anything you'd like to say on
that, Ms. Tempelis?

MS. TEMPELIS: No.

THE COURT: Mr. Dunay?

THE DEFENDANT: No.

THE COURT: Okay. So just so I
understand, Mr. Buckett, your client communicated
with you about the possibility or his interest in
withdrawing his pleas and you had enough time and
went through the legalities of that and recommended

that he not, that there's not a basis to file that

motion?
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1 MR. BUCKETT: That's correct. He brought
2 it up at ﬁy first meeting with him on January 31 and
3 ' I told him that I would order a transcript from that
4 plea hearing to review if there was anything in
5 there that caught my eye; and then in the -- in that
6 period of time as well I also got the file from
7 Mr. Tarnowski. And specifically part of his filev
8 included discussions that he had with ﬁhe State with
9 regards to potential plea deals and things like that
10 where I felt that there wasn't anything on
11 Mr. Tarnowski's end that he was deficient about
12 that would have been apparent from that transcript.
13 : THE COURT: All right. Myr. Dunay,
14 anything you want to say regarding that issue? -
i5 THE DEFEﬁDANT: No.
16 THE COURT: You need to use the
17 microphone.
18 THE DEFENDANT: No.
19 THE COQURT: All right. Are you then
20 prepared to make argument, Mr. Buckett?
21 MR, BUCKETT: I am, sir. Thank you.
22 THE DEFENDANT: Can I speak with my
23 attorney for a moment, please?
24 THE COURT: Sure. Mr. Dunay just asked to
25 congult privately with Mr. Buckett. I am going to
59
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1 ask or I am going to allow that to happen.

2 Mr. Dunay i1s now talking privately with Attﬁrney

3 Buckett.

4 MR. BUCKETT: Thénk you, sir. I am ready
5 to go.

6 ' THE COURT: Okay. Mr. Dunay, anything

7 else? Anything you want to say regarding the issue
8 that was just raised by Attorney Buckett, which is
9 the plea withdrawal?
10 : THE DEFENDANT: No.

11 THE COURT: Okay. And you have had time
12 right now to consult with Attorney Buckett regarding
13 that?

14 - THE DEFENDANT: I wasn't -- I wasn't

15 speaking with him with regard to'that issue.

16 THE COURT: Okay. So with respect to the
17 plea withdrawal issue, you agree that that's an

18 igssue that you took up with Mr. Buckett?

19 '~ Mr. Buckett looked at the transcript of the plea
20’ hearing. He looked at Attorney Tarnowski's file and
21 he provided you the legal opinion that in his mind
22 there was no legal basis for you to make that

23 motion. I think that's what he just shared with us.
24 Do you agree that that's accurate?

25 THE DEFENDANT: Yes.
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THE COURT: Okay. And as a result of
that, you made a decision to not file that motion;
is that correct?

THE DEFENDANT: Correct.

THE COURT: Anything else you want to say
regarding that issue?

THE DEFENDANT: No.

THE COURT: Okay. So by not making that
motion prior to sentencing, you understand we're
going forward now with sentencing, correct?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Thanks, Mr. Buckett.

MR. BUCKETT: Thank you, sir.

THE COURT: Argument, please?

MR. BUCKETT: Yes. I'll start off first
by talkiﬁg about the character of Mr. Dunay.
Obviously the PSI gets into it, but I think it's
important to be pretty thorough here. The State
portrays Mr. Dunay’as cr refers to the secret life
of Kevin Dunay. That's obviously, I think, accurate
in terms of a short period of time of his life; but
I don't think it's fair to characterize his entire
life as the sort of charade or house of cards. I
realize the State didn't use those words. That's me

paraphrasing.
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This is somebody who for the vast majority
of his 50-plus years of living has been law-abiding,
a good family man, a gdbd guy in the community;.and
I think the Court's seen a lot of letters to that
effect. I don't think all of those people have been
hoodwinked by Mr. Dunay over the years and have been
fooled. I think this is actually who he is.

Clearly something happened 2014/'15 thét caused him
to act in this manner. I will addres;‘those actions
as well, but the impression I got from the State's
presentation is that his whole life is just some
sort of lie that he's created, and it's only now
just caught up with him.

I just don't agree with that
characterization. Mr. Dunay was brought up in a
stable, two-parent house. He indicated his parents
weren't wealthy but that they were always able to
provide for him. ﬁe never needed for anything.
There were no AODA or violence issues in the house.
Although his mother's passed away, his father is
still very supportive.

I have had the opportunity to speak with
Bob Dunay a few times} I know he's still there for
Kevin desgpite his frustration as to his son's

actions that have led him here. Because his parents
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were not weélthy, Mr. Dunay needed to put himself
through college. He did that by getting a few
scholarships because he got good grades in high
school and he also worked full-time at McDonalds
during the duration of his time at Fairleigh
Dickingon. I think that speaks to his work ethic
and his character.

And then after graduating there, he
continued at Fairleigh Dickinson getting a master's
degree in electrical engineering; and he also worked
full-time while he was doing that. He worked at
United States Postal Service working as a clerk and
mail carrier, and that was in his late 20s. He got
his master's at the age of 29, and then ever since
then he has been a full-time worker. He hasn't
bounced around. He has stayed at the same place of
employment that whole time, nearly 20 years.

It was while he was getting his master's
that he met his wife at the age of 27. They married
in 1997; and they have three children, all boys,
ages 13, 15, and 17. I think Mr. Dunay will
probably get into a few more specifics about his
sons and the impact that has had on him. So I will
leave a little bit of that to him.

By all accounts he had a very good
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relationship with his family. They, he and his
wife, suffered a few medical issues with the
children. There was a leukemia diagnosis. They had
various miscarriages. So there were a lot of
difficult times while the kids were growing up, but
they were a happy family. Mr. Dunay reported that
he did hours of homework every night w;th hi% sons.

He usually helped them with math and
science because that was part of his background. He
helped them with English and reading and things in
those subjects because his wife, being Polish --
English was not her first language. He said he
had -- He didn't view that as a chore. He -- He
took great joy and pleasure from being able to help
his sons every night with that. Furthermore, he was
very active in their activities, coaching their
soccer teams, kind of helping out with their
baseball teams at practices, things like that.

He spent almost all nonworking hours with
his kids, he says; and I think that was one of the
issues with the PSI that he wanted me to bring up
because the PSI kind of frames him as being this
lonely person who had no activities; and it didn’'t
really say antisocial but kind of created this view

of him that he had nothing in his life so he turmned
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1 to these other outlets. Mr. Dunay doesn't agree

2 with that. After speaking with him, I don't either.
3 I think this was a devoted family man who enjoyed -
4 spending all of his time with his wife and kids.

5 They aiso went to church every Sunday.

6 They went on vacations. They went to New York Metsg
7 games. He enjoyed teaching his kids how to build

8 computers. They went to cancer survivor events

9 together because his middle son, as I stated,
10 previously had leukemia. He was always there for
11 them and I think will be as soon as he is out of
12 custody and ig able.
13 I know that that desire to be a part of
14 hig children's lives hasn't gone away. With regard
15 to his work, the broad outline of his history is

16 documented in the PSI. He was at RFL for 19 years
i7 right up until when he was taken into custody. He
18 started as a final test engineexr, worked his way up
19 "to a senior hardware engineer. By the time he was
20 ’ taken into custody he was making over $100,0dO a
21 year. -So he was able to provide for his family to
22 : the extent that his wife was able to stay at home
23 with the children.

24 I, not being very good at science myself,
25 needed him to really explain to me exactly what he
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did at work and I still don't entirely understand
it; but he says he designs systems that were used in
utility systems worldwide, product integration, and

testing. He also did sales work, tech support. He

.was really kind of a jack-of-all-trades at RFL. I

think that is indicated by at least one of the
letters from his colleagues there who wrote about
how valued his work was.

In 2014 a more senior engineer left the
company, and he was promoted to £ill that vacancy.
He said at that point he went from working regular,
full-time, 40 hours a week, maybe a little more
sowmetimes, to over 60 hours a week. 8So that, I
think, kind of transitions into the behavior we're
looking at in 2014/'15 with 4. That is when
things started to change.

ﬁe tbld me that he would get up early
every morning about 6 a.m. He would go into work.
He was working until thelevening hours, 6, 7 p.m.
He would come home, help his kids with their
homework because he still wanted to be able to do
that; and before he knew.it, it was already getting
close to midnight and he felt that he hadn't even
had a chance to take a breath yet because he had

been go, go, go since 6 in the morning.
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He described for me his routine that as
someone that, I think, works kind of hard myself I
was just sﬁocked by how much he was pushing himself
and not letting himself take a moment to breathe.

He said he was existing on 15 cups of coffee a day,
wasn't eating regularly, and what I also found
interesting was that outside of the sexual behavior
with «fj® in the midnight hours the poor
decision-making kind of moved into other parts of
his life.

He told me that he had never had any
issues with driving, be it tickets or accidents,
prior to this; but he got into two car accidents in
a short period of time including one where it was in
a parking lot where it was his car and only one
other car in the entire parking lot. The other
example he gave me was that he went and started
taking money out of his 401K and trying to play the
market, put it in, take it out, put it in, take it
out, et cetera. So he was acting very erratically
in thege other instances as well, which I think is a
by-product of him feeling this increase of stress at
work.

There's obviously no excuse for what he

did; and I think despite what he said in the phone
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1 calls, the P8Ig, whatever, I think he knows that

2 _ deep down; but I only give these stoxries to the

3 Court to kind of provide a little bit of context for
4 what would change that would cause him to start

5 doing these things. It's not a situation where

6 Mr. Dunay was a habitual criminal for 20, 30 years

7 and now the house of cards fell down on him.

8 This isn't what we have here. This is

9 _ somebody who had, Ms. Tempelis said, the
10 all-American life or something to that effect; and I
11 agree but he had this increase of stress and it got
12 the best of him. And, again, that is certainly not
13 an excuse in the legal system and personally it's
14 not an excuse either; but it does provide, I think,
15 a bit of background as to why somebody with all of
16 these great things in their life would throw it all
17 away .

18 Now, with regard to the conduct that has
19 him where we all are today, he told me that these

20 things would happen, you know, generally late in the
21 evening or at'least that's How it would begin, that
22 his wife and children would be in bed and that he
23 had been having difficulty sleeping. So he would in
24 : his words kind of decide to unwind by going to these
25 adult chat rooms and looking to meet people to
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1 engage in a variety of various sexual role-playing
2 scenarios. What T think is iwmportant to note is
3 these were adult chat rooms that he was going into;
4 and although it ended up with him going way, way too
5 far with Qjs® who was a very young child, this
) wasn't something that he sought out from the
7 beginning.
8 He didn't decide one day you know what? I
9 want to start a sexual relationship with a
10 13-year-old. He found himself in these chat rooms
11 to unwind at night and he came across Qjp. They
12 developed this sort of role-playing relationship
13 where they would engage in these things, which I
14 agree with the State; and I'm sure the Court's going
15 to tell us how it feels as well and I am guessing --
16 I am guessing I am going to agree with your opinion
17 as well. It's very troubling. It's very
18 problematic. I realize that's an understatement but
19 that's as far as I will go.
20 I know that Mr. Dunay agrees with that.
21 In speaking with him he's embarrassed and ashamed at
22 the life he has thrown away and the life he has
23 found himself in. Now, Mr. Dunay understands that
24 this behavior was wrong, especially wrong because he
25 then found out how old @@ was and he didn't cut
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1 things off immediately at that point. He says he

2 knew it was wrong but that at that point Qi@ was

3 filling that void for him that he wasn't having at

4 home and that he just enjoyed -- I have used the

5 phrase a few times -- blowing off steam by engaging
6 f in those scenarios.

7 I am hesitant to discuss the victim too

8 much because I think it's‘never appropriate to put

9 the spotlight on the victim here and try to shame

10 them in any way. But I think it's important to note
11 that these instances of behavior, the exchanging of
12 photographs and the various videos and things that
13 were taken and the chats that they had -- these were
14 all -- Excuse me. They were not anything that was
15 coerced out of the victim by Mr. Dunay in the sense
16 that he didn't. threaten her or, you know, do

17 anyfhing of that nature.

18 Obviousgly she's 13 and then 14. She can't
19 consent to these things. He understandsvthat as
20 well. This wasn't something that arose out of
21 threats. This was a product of a 1l3-year-old
22 stumbling intoc an adult chat room. Mr. Dunay went
23 down the rabbit hole and did not come out when he

24 had the opportunity to do so. So it's extremely

25 problematic. He gets that. We all get that, but I
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wanted to at least somewhat address why that
behavior came up and how it escalated to the point
that it did.

Now, as we have discussed earlier,
Mr. Dunay has been in custody for nearly
three years. The first roughly two years of that
was spent in New Jersey. He's now been in the
Outagamie Cbunty Jail, I think, for nearly a year,
maybe three-quarters of a year. During that time
he's been hardworking in the jail. He told me that
he is the block and floor trustee as part of his
duties. He cleans the floors, cleans the tables,
cleans the showers, the attorneys' rooms that are
kind of adjacent to the cells, that he -- he is not
currently deoing it; but in the past he's done
biweekly bible study, that he works out every day.
He reads whatever they have available for him.
Whatever novels they have he reads.

So I think he makes good use of his time.
Where he runs into problems obviously is when he
gets on the phone with his dad, and those phone
calls make my job a lot more difficult today. I
understand that. Again, I would characterize that
the same way as I do his behavior with ~,

totally inappropriate and very troubling; but the
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1 explanation that he gives me for that is that by
2 being in custody for néarly three years it has made
3 him a very angry individual and he has felt the need
4 to vent. I know I used that word earlier when we
5 were having the discussion about these calls, that
6 he feels the need to vent to his dad and that's why
7 he does these things.
8 It's impossible to know. The State can't
9 ' know. I can't know. The Court can't know what's in
10 Mr. Dunay's heart and what he actually thinks or
11 what he actually may do or not do, but I think given
12 that he has never shown any predilections towards
13 | violence in his life before I tend to take him at
14 his word when he has discussed it with me, that he
15 ig venting and unleashing that anger in kind of the
16 only way he can on the phone with his dad. So
17 .\ obviously the Court will make its own determination
18 as to what sort of weight to place on those calls.
19 So I will léave that discussion at that.
20 Now, I agree with a lot of what
21 Ms. Tempelis said in terms of Mr. bunay needing hélp
22 and specifically counseling and rehabilitation with
23 regard to his sexual behavior. I do not disagree
24 with any of the proposed conditions of extended
25 supervision that the State is asking for. I think
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1 they are all appropriate.
2 The sentence that we are asking that the
3 Court consider is, I would say, in line with what
4 the presentence investigation puts it at the end of
5 that report, the recommendation they give. We are
6 asking for a little bit less of initial confinement
7 time, but we provide a counterbalance by
8 recommending more extended supervision. 8o with
9 that being said, we are asking that the Court
10 consider five years of initial confinement on
11 Count 1 followed by ten years of extended
12 supervision, and then from there the Court can
-13 obviously get creative with all of the other counts.
14 I would ask that the Court consider
15 concurrent time and then, you know, perhaps there is
16 additional extended supervision time or maybe even
17 consecutive probation_with imposed and stayed
18 prison. Again, the Court will get creative as it
19 seeg fit. In terms of the meat and potatoes of the
20 sentence I think the five years in, ten years out is
21 a reasonable gentence here if we are looking at how
22 long the public needs to be protected from
23 Mr. Dunay, what an appropriate amount of time is to
24 punish him and then also to rehabilitate him.
25 I think he has had -- He has displayed
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immaculate character over 48 yvears of his life and
he had months of very poor decision-making that
needs to be punished and it needs to be punished in
the prison system. The Court has to do that, but I
think the period of time that the State is asking
for is extreme given the nature of his offenses,
that it was -- I hesitate to use the word only
online contact but that's what it was. It was
online contact. He did not engage this -- this
child physically in ény fashion.

So I think five years of time in initial
confinement is appropriate here. We would ask that
the Court consider something more in that range,
which is also what the PSI asks for. I think that
was six to eight years. Thank you, sir.

THE COURT: Thank you. Detective Laird,
’you are still on the phone?

DETECTIVE LAIRD: Yes, sir.

THE COURT: Okay. Mr. Dunay, anything you
want to say before you are sentenced?

THE F DEFENDANT: Yes, sir,

THE COURT: TIf you could, make sure to use
the microphone.

THE DEFENDANT: I will. Excuse me. Your

Honor, I am, first and foremost, a husband and a
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1 father of three teenage sons. I am family oriented,
2 love my family. Virtually all of my free time
3 outside of work ig spent with my family.. I attend
4 church with my family every Sunday. I'wve coached my
5 kids' soccer and baseball teams. I've made it a
6 point to be present at all of my sons' baseball,
7 soccer, basketball practices and games. I often
8 chaperone for the school field trips.
9 My family actively participates in many of
10 the Starlight New York, New Jersey chapter
11 activities in support of children with pediatric
12 cancer. My son Christian, as you already know, was |
13 diagnosed at Age 2 with acute lymphatic leukemia,
14 ALL, and is doing good and in full reﬁission.
15 My favorite family outings include Mets
16 games, the beach, blueberry, strawberry, apple
17 . picking, theme parks, and fishing. Our past family
18 vacations included Disney, Disney World, which is
19 provided by the Make-A-Wish Foundation, Niagara
20 Falls, Hershey Park, an extended stay at the beach
21 in Point Pleasant, New Jersey. Our family home
22 activities include movies, video games, swimming,
23 gardening, outdoor games, and long walks.
24 I keep my sons focused on their education.
25 I often spend two to three hours each night checking
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and helping them with their homework assignments. I
teach my sons about computers, software, and
electronics. I consider myéelf a very kind and
thoughtful person. I am very generous and like to
share. I try to be helpful when I see an
opportunity to do so. I often drop what I am doing
to help friends and neighbors. I am the go-to guy
when someone has computer or networkiﬁg issues.

I love my job and my career choice as an
electrical engineer in the power utility industry.

I take great pride in that many of the communication
protection products I designed in the past 20 years
are responsible for keeping the lights on throughout
the world. I am very goai—oriented and a hard
worker that always strives for success. I always do
the best possible job regardless of how simple or
complex a given task.

I am thrifty and a modest person, and I
forego extravagance for practicality. I paid off my
home mortgage instead of taking expensive vacations.
I invested heavily in my 401K retirement rather than
buying new cars. I heat my home by wood stove with
firewood that I cut and split myself instead of

paying for expensive oil. I repair home

-electronics, appliances, yard equipment, vehicles
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1 myself instead of replacing them or paying for
2 service repairs.
3 I always consider myself a law-abiding
4 citizen. I have never been in any trouble before
5 now. I can be argqumentative at times, but I always
6 admit when I am wrong and I take full responsibility
7 for my actions. I often dwell on my failures and my
8 shortcomings and find it difficult to forgive
9 myself. I have always had strong feelings and
10 empathy for people and families that suffer with
11 1llnessg, poverty, disabilities and emotional
12 problems. Feeling the pain is both a blessing and a
13 curse.
14 Your Honor, @M@ and I met in an adult
15 Kik chat room. She told me that she was 18 years
16 old. <@ and I both sought sexual gratification
17 by engaging in very sexual, explicit role-play. We
18 continued to meet on that chat-room application for
19 sexual role-play until we eventually decided to
20 | communicaté on Kik messenger.
21 It was clear we were both looking for
22 attention. It was on Kik messenger that QUige first
23 confided in me that she was only 13 vears old. She
24 already knew that I was in my 40s since our first
25 conversation in that, in the adult Kik chat room.
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On the Kik messenger I became aware that
@A vas very sexually active and that she does
like -- ghe did like older, mature men. We often
met on Kik messenger for sexual role-play and began
to exchange sexually explicié photos and videos with
one another. We also had phone sex using the
TextNow phone app, and we masturbated together on
Skype video.

I became emotionally attached to Gy as
I got to know her, and I believed we were in an
online relationship. I have never been to
Wisconsin. I never planned a trip to Wisconsin to
meet her. I would never agree to actually meet her
in person. .
Your Honor, my version of the interaction
between (g and myself is the God-honest truth.
It is what I stated in my original confessio; to the
detectives, and it's supported by the numerous text
conversations in evidence. That said, regardless of
the circumstances, once I became aware of “
true age, I should have ceased all communication
with her immediately.

I am guilty as charged under Wisconsin

state law for my sexual behavior with a minor. Our

relationship was certainly socially unacceptable. I
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1 am very ashamed of myself for allowing it to happen.
2 My oldest son is even the same age as Qifg®. I just
3 don't know what I was thinking.
4 I make no excuses for my behavior, and I
5 accept all responsibilities for my crime. <GHREP and
6 her family have my sincere apology for the
7 tremendous pain and suffering that I have caused
8 them. I want GWR@M to know that she must never
9 blame herself for this situation. The blame is mine
10 alone. I was the adult and should have ended our
11 conversation. ’
12 I wish GREE® only happiness and hope that
13 one day she will find it in herself to forgive me.
14 I am sorry, @@ I never intended to hurt you. I
15 have also caused tremendous pain aﬁd suffering for
16 my own family. My wife struggles each day to
17 support a family and raise our three teenage sons
18 all by herself.
19 THE COURT: Is she your wife or your
20 ex-wife?
| 21 THE DEFENDANT: She's my ex-wife but --
22 » THE COURT: Okay.
23 THE DEFENDANT: I got -- I'm sorry. As
24 you know, I was actually divorced while with her
25 while I was in custody.
79
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THE COURT: My understanding is you were
divorced in June of 2015, but it was géing on prior
to that?

THE DEFENDANT: No. We weren't divorced.
No. We were divorced in, like -- I can't remember
the date. It might have been, like, August,
September, or October of --

THE COURT: In any event it's your
ex-wife,

THE DEFENDANT: Yeah. I was divorced when
we were incarcerated.

THE COQURT: Okay.

THE DEFENDANT: Excuse me. I was the sole
source of inc¢ome* and health insurance for my family,
and they are ashamed of me too. My -- Excuse me.

My youngest son Patrick has taken my absence the
hardest. He's currently seeing a psychologist and
is on medication. My dad is very ashamed and
disappointed with me. My friends can't believe that
I could even do such a thing. I let down a lot of
people.

My wife and I have had experiences,
overcame so many traumatic challenges in the past
including complications at the birth of our sons

Michael and Patrick and the long fight with my son's
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1 leukemia. I often ask myself how is it possible
2 that I can do something like this after all we've
3 been through? I'm so ashamed of myself. Excuse me,
4 I love my family and I miss them so much.
S It's been almost three years since I have last seen
6 or hugged my sons. I don't think there's any way
7 ' possiblé that I could ever make up for the lost time
8 with them. I hope one day that my wife and sons
9 will find it in their hearts to forgi?e me.
10 . Your Honor, I broke the law and I deserve
11 to be punished, punished. I just ask you to be
12 , fair. I'm a 51l-year-old father with three teenage
13 sons that desperately need me in these critical
14 vears of their lives. I want to be able to put them
15 through college, be there for them, and help them
16 make the right choices in their lives.
17 Please take into consideration that I have
18 no criminal record and that I have already been
19 incarcerated for almost three yeafs between New
20 Jersey and Wisconsin for this crime. I have had a)
21 lot of time to reflect on my crime and its
22 consequences. I often think about all ofbthose that
23 T have hurt -- @ and her family, my wife and
24 kids, my dad, my extended family and friends., I
25 can't expreSs enough just how sorry I am to
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everyone. Hopefully someday they will all be able
to forgive me.

I just don't know whether I will be able
to forgive myself. I will attend counseling,
programs offered to me, and make all required
restitution and adhere to all probation requirements
upon felease from my confinement. I know -- I know
that I will never again exhibit thisg criminal
behavior. With the support of family and friends in
the community, I know I will be able to get through
this. I want to be able to support my family again,
be a positive role model for my children, and be a
benefit to society.

Your Honor, I would like to take this time
to apologize for my horrendous statements and
behavior on the ja&l telephone. I know they were
recorded and I knew it the whole time. I just
didn't care anymore. Venting to my dad was all I
had or I would just simply lose my mind. You know,
it's either that or punch the other inmates or, you
know, cause commotion for the COs; but in that
respect I think I've been pretty much, you know, in
line with my behavior. Just I just had -- I just
want you to know that that's not really the real me.

That's not the real me. I would never act on those
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statements.

I have been in jail for almost three years
now, and I havé just been distraught throughout
this, all of the experiences that I have had in the
jail. I miss my family so much. I haven't seen or
even hugged my kids in almost three years now. I am
always sad and lonely. I have no privacy in the
jail. I haven't breathed fresh air or felt the sun
on my face in a very long time. I have just been in
survival mode this entire time. I have had to watch
my back, make sure no one steals from me or hits me
from behind. That's everyday life in jail.

The first two years I was in Jersey I was
in general population. Considering my crime, you
know, people don'‘t appreciate that and they have it
out for you and it wasn't a good situation.

I ended up even with cracked ribs as an
accidental collateral damage because of an
altercation that happened between another CO --
between a CO and another inmate while I was in New
Jersey, réceived no medical treatment or pain
medication; and it took almost eight weeks for it to
finally heal before I could start working out again.

I watched my fellow inmate here in

Wisconsin, Daniel Kasuit (phonetic), get dragged out
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1 of a cell into the day room, killed himself. I
2 watched as they rolled him into a body bag. I used
3 to socialize and play cards with him every day. My
4 first thought about Dan was he's free.
5 Being in jail has taken its toll on me. I
6 just feel helpless. I have even considered suicide
7 myself, and I stated that many times in those many
8 phone messages, but I could never do that to my
9 kids. I just really want to get through this, your
10 Honor, whatever punishment I have in store for me.
11 I just want to get back to my family, back to my
12 kids, back to my life.
13 I beg the Court's forgiveness for my
14 horrendous statements on the telephone. I want you
15 to know that's not me. I'm the person that my kids
16 know. I am their dad. Your Honor, I ask you to
17 have mexrcy on me for the éake of my children's
18 future. Thank you for your time and fair
19 consideration of my fate.
20 THE COURT: Mr. Dunay, I have a couple
21 - questions for you. |
22 THE DEFENDANT: Yes, sir.
23 THE COURT: And I am not sure if you can
24 answer them, but I'd appreciate it if you would stay
25 focused with what my questions are and then just
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simply answer it if you can.

THE DEFENDANT: Okay.

THE COURT: I was provided a whole series
of telephone calls that you made from the jail and
those have been referenced many different times this
afternoon. Understood?

THE DEFENDANT: Yes, sir.

THE COURT: And, first of all, you said
that wasn't you on those telephone calls. I want to
make sure that it was you on those telephone calls,
correct?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And you identified
those as horrendous statements. You said that
twice. Do you remember that?

THE DEFENDANT: Yes, sir.

THE COURT: What was it about your
statements that you believe made them horrendous?

THE DEFENDANT: My threats to you, the
prosecutor, the justice system in general -- They
are horrendous.

THE COURT: Threats to the judge, to the
district attorney, and to the system?

THE DEFENDANT: Yes.

THE COURT: You were going to cause --
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THE DEFENDANT: To the government,

everything. You know, I made a lot of just totally

crazy statements that I never meant.

THE COURT: I am not asking for your
intentions.

THE DEFENDANT: Yes, sir.

THE COURT: I am asking for you to
identify which statements that you made that you

congider to be horrendous.

THE DEFENDANT: All of them, almost all of

them.

THE COURT: Okay .

THE DEFENDANT: Every time I got in
convergation with my dad, I -- I just released my

frustrations.

THE COURT: Okay. So you have identified

them?

THE DEFENDANT: Yes.

THE COURT: The one that you didn't bring

up right now was all of those statements that you
made about @GR So I don't know if that was --
you don't think those are horrendous or you do?

THE DEFENDANT: No. They were just --
they were -- They were, frankly, awful.

THE COURT: Okay.
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THE DEFENDANT: They were awful.

THE COURT: Not horrendous? Those ones
are awful? The other ones are horrendous?

THE DEFENDANT: They were horrendous as
well.

THE COURT: Okay.

THE DEFENDANT: I mean unacceptable.

THE COURT: All right. |

THE DEFENDANT: Unacceptable.

THE COURT: So one of the factors that I
need to take a look at today, and we talked on it
probably two hours ago, was I need to take into g
consideration your risk of recffending.

THE DEFENDANT: Yes, sir.

THE COURT: And that is a complicated
analysis but in part you heard me say before that I
think you are a pretty manipulative, deceitful,
dishonest, selfish indﬁvidual. You heard me say
that?

THE DEFENDANT: Yes, sir, I did.

THE COURT: Okay. And I believe I've been
doing this job for 13 years; and I have sentenced é
lot of people, thousands every year; and many of

them have committed very similar violations that you

have.
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THE DEFENDANT: Yes, sir.

THE COURT: aAnd my take on it is that when
the individual like you is making violent threats
about me, the system, the district attorney, the law
enforcement officers and the victim, that that says
something about their character or their personality
that is not good or negative. Do you agree or
disagree with that? _ i

THE DEFENDANT: I agree with you, sir.

THE COURT: Okay. And i also factor in
that it's been years removed; and I sit here,

Mr. Dunay, and I am listening to you and I hear you
say you feel helpless. You are so ashamed of
yourself and you aécept all responsibilities. And
to the extent on the messages that I listened to,
which was not all of them, it's just the ones that
Attorney Tempelis asked me to réview, the things
thatll heard from you repeatedly, not just one
venting conversation but in conversations that
really span six or seven months and were a number of
times, is that it was everybody else's fault that
you have yourself in the system.

I am prepared this afternoon to play each
one of those, if you want. We can stop the tape and

play it. Then I can say, well, what did you mean by
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1 that? What did you mean by that? But there were

2 | many, many sort of egregilous or what you call

3 horrendous or awful comments that make very little

4 sense 1f one were to conclude that you are someone

5 who hasg taken full responsibility and you want to

6 move forward and do well.

7 ‘ So I would like you to try to explain that
8 because I don't believé you have accepted

9 responsibility, and I don't believe that you have a
10 good chance of doing well, and that's maybe hard for
11 me to say because I wish you did. I wish I could
12 sit here when I look at the pictures of your kids
13 and I read the letters on how they are struggling. |
14 I wish I could come to the conclusion that you are a
15 low risk to reoffend.
16 So I would like you to try to explain how
17 some good guy who has taken all of the

18 responsibility in the world like you claim to have
19 taken -- how you would make such horrendous or awful
20 statements that threaten violence to all of us who
21 have nothing to do with your crimes.

22 THE DEFENDANT: Your Honor, there is no
23 excuse for those phone calls.

24 | THE<COURT: I didn't ask for an excuse.

25 THE DEFENDANT: I know.
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THE COURT: So don't -- I don't appreciate
you twisting my words.

THE DEFENDANT: I am not.

THE COURT: That's the manipulative part.
If I thought it was a waste of time to ask you those
questions, I wouldn't ask them; but I am trying to
be up-front with you and tell you how I feel about
you -~

THE DEFENDANT: I understand.

THE COURT: -~ and about your case. What
I mentioned before is what I heard in those calls
which I just listened to in the last 48 hours, is
consistent with everything I have ever seen from you
in the courtroom, with the individual who doesn't
accept responsibility, is dishonest, conniving,
manipulative. So when I listened to it I was
surprised because it's not real often that we have
individuals threatening to do violence in the
courtroom, but I get threatened every week and I
don't loge a lot of sleep‘over it. But I do when
somebody comeg in and says I accept real
responsibility. That wasn't me on the phone saying
all of those bad things. It's nobody elge's fault.
I would like you to try to explain that to me.

THE DEFENDANT: Your Honor, I have no -- I
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1 have had no previous history of any kind of

2 viclence.

3 THE COURT: I don't care about your

4 previous histoxry when it comes to that. When

5 somebody's threatening to do harm to me or to do

6 harm to the prosecuting attorney who is sitting

7 about 8 feet aw;; from you and I am concerned enough

8 that I have three officers within about 6 feet of

9 you, I am trying to think back, Mr. Dunay, of the
10 number of times in my life where I have had this
11 amount of security in the courtroom; and it's maybe :
12 orice a year and I don't even think it was that. 5
13 THE DEFENDANT: I have just reached a |
14 point of frustration being in -- have you ever -- E
15 Have you been in jail for three years? |
16 THE COURT: This isn't your opportunity to

17 ask questions.

18 THE DEFENDANT: I know. It's -- As I

19 told you before, it's just everything has just been

20 building up. I have been prodded by

21 four jurisdictions with my case. I have been

22 shipped around. TI've gotten hurt. All of the

23 things that I have -- I never -- I am just
24 distraught, your Honor.
25 THE COURT: Okay. My last --
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THE DEFENDANT: I --

THE COURT: My last set of questions have
to do with something, and it's something we will
come back to. Ms. Tempelis referenced a lot of your
communications with this 13-year-old --

THE DEFENDANT: Yes.

THE CQURT: -- after you knew she was 13.

THE DEFENDANT: Yes, sir.

THE COURT: And to some degree I'm
embarrassed to even repeat them here but it's my job
to.

THE DEFENDANT: Yes, sir.

THE COURT: So you say things like then
fuck you in the pussy and ass before we both
collapse in exhaustion. You're a very good
girlfriend and that was in response to where she
sent you a video saying please, daddy, stick it up
my ass; and then you say how you are coming. Then
it said show daddy what a whore you are, my bitch,
my whore, little fuck doll. Come, bitch, now.

Then you indigateuagain take my cock deep
in your tight ass li%e a whore. I will start easy
on your ass;but eventua}ly just tear into your deep
part, driving my cock deep. Daddy's going to come
in your ass. I could go on and on, and they are

=

A
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1 graphic and one is worse than the next.

2 You sort of dodged those in your comments.
3 I didn't hear anything other than you are so ashamed
4 of yourself. What I have'trouble trying to

5 understand is how this good guy -- you are

6 proclaiming yourself to be a good guy who is safe

7 and a low risgsk to reoffend -- says and does those

8 things by video, by pictures. It's not just typing
9 stuff out. You are masturbating live with her.
10 THE DEFENDANT: Yes, sir.

11 THE COURT: How does a good guy do that
12 for months after months?

13 THE DEFENDANT: I made the biggest mistake
14 of my life.

15 THE COURT: You didn't answer my question.
16 THE DEFENDANT: How does a good guy do

17 that? |
18 THE COURT: See, well, let me just be '

19 right up-front, Mr. Dunay. I have a 13-year-old
20 daughter.
21 THE DEFENDANT: Yes, sir.

22 THE COURT: And you have said it numerous
23 times today and at other times. She looks like a
24 woman, this girl that you are doing all of this

25 stuff to. She's 13; and I don't know if you

!
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actually really believe that a 13-year-old, no
matter how mature they are, is a real woman. She
has real breasts. Then you are doing and saying
those things with her, masturbating live with her,
getting off sexually.

I am trying to figure out because I have
reached the conclusion that you are not a good guy.
Again, I will say that when I sentence you in a few
minutes but I'd like to -- Then I read all of these
letters about you and most of them or many of them
are saying, gosh, he was good. He coached the
teams. He was involved in this. He was a good
worker. I think I have a hard time trying to
understand how a good person does those things month
after month, time after time, telling a 13-year-old
that you are going ﬁo tear her ass apart. So I'd
like you to try to explain that. |

THE DEFE&DANT: (No response.)

THE COURT: You are looking down. You are
breathing heavy.

THE DEFENDANT: I am just -- I'm -- I'm
distraught right now.

THE COURT: So am I.

THE DEFENDANT: Yeah.

THE COURT: But we're probably distraught
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" for different reasons.

THE DEFENDANT: Yeah.

THE COURT: Okay. Quite frankly, I am not
asking for your mindset.

THE DEFENDANT: I am trying to clear my
head so I can -- your Honor, I -- Something happeﬁed
to me in late 2014. I was under a lot of pressure
in my life. I -- I think at that point I was in a
path of self-destruction, you know, because of my
workload, the company being sold, pressures on me.

I became -- I was basically the acting manager for
my company.

THE COURT: I have heard that story.

THE DEFENDANT: I know. It's true.

THE COURT: Listen, Mr. Dunay. It may be
true. What does that have to do with telling a

13-year-old that you are going to rip her ass apart?

THE DEFENDANT: I am not making -- trying
to give excuses for that. There's no excuse for
that.

THE COURT: I'm trying to connect the
dots. Where does a good person who is going through
stress ~-

THE DEFENDANT: I --

THE COURT: -- somehow get off with
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masturbating with a 13-year-old and telling her vyou
are going to do all of this stuff to her?

THE DEFENDANT: I can't-answer that, your
Honor. That's why we originally asked for a
psychologist to talk to me about this.

THE COURT: Okay.

THE DEFENDANT : ;I -- I acknowledge I need
help.

THE COURT: What type of help?

THE DEFENDANT: Therapies for my sexually
deviant behavior.
THE COURT: You are sexually deviant?
THE DEFENDANT: Yes, sir.
THE COURT: You prefer teenage girls?
THE DEFENDANT: I wouldn't say it was a
preference, your Honor.

THE COURT: You are the one. Lét me ask

it a different way. You just told us that you are

sexually deviant.
THE DEFENDANT: Yes.
THE COURT: What's your deviance?

THE DEFENDANT: That I have spoken with, I

have engaged with the role-play with QG and -

others, other girls.

THE COURT: How many others?
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1 THE DEFENDANT: Some of them I knew
2 their -- A lot of people I knew their ages. Some I
3 didn't know their ages,; technically all, you know,
4 adults. Some were teens. Some lied. A lot of them
5 lied about their ages.
6 ’ THE COURT: Notice how you didn't answer
7 the question?
8 THE DEFENDANT: I -- Yes, I have.
9 THE CQOURT: Okay. So you are -- You said.
10 you are sexually deviant. What does that mean to
11 you?
12 o THE DEFENDANT: That I am willing to --
13 that my behavior with .-l.-. for instance -- I --
14 I -- I didn't say no. That's a serious problen,
15 that I didn't tell her no.
16 THE COURT: Okay.
17 THE DEFENDANT: At that point, you know, I
18 knew there was something.
19 THE COURT: At any time in your life prior
20 to today have you requested assistance for your
21 sexually deviant behavior?
22 THE DEFENDANT: No, no, I haven't, not
23 until now.
24 THE COURT: Okay. And the reason you
25 wouldn't have sought helé back in 2014 or 2015 was
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1 what?

2 THE DEFENDANT: Because I was in jail

3 and -—

4 THE COURT: No, you weren't.

5 ' THE DEFENDANT: Excuse me?

6 THE COURT: In 2014 you weren't in jail.
7 THE DEFENDANT: End of 2014. I'm sorry.
8 | 2014. Before I was incarcerated, you mean?

9 THE COURT: Yes.
10 THE DEFENDANT: No, no, not before.

11 THE COURT: Why didn't you seek help for
12 your sexual deviancy then?‘!

13 THE DEFENDANT: When I knew that I had a
14 | problem? You mean before? I'm sorry.

15 THE COURT: You are twisting and

16 manipulating again.

117 THE DEFENDANT: No, I'm not, no. I'm

18 trying to understand timeframe. You are suggesting
19 that I asked for help before I was incarcerated,
20 your Honor?
21 THE COURT: I am done. I am ready to

22 sentence you. What we are going to do is take a
23 break, allow everybody to go to the bathroom. The
24 staff has been going for over two and a half hours.
25 We have one other case, Mr. Duros. Sc you guys can
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move on and we will start back up in maybe ten or
12 minutes. =

(Off the record.)

THE COURT: All right. We will go on the
record in 17-CF-1007 -- I'm soxxry -- 15-CF-470,
State of Wisconsin versus Kevin Dunay; and Mr. Dunay
is here and with Attorney Buckett and Attorney
Tempelis is here. Detective Laird, are you on the
phone still?

DETECTIVE LAIRD: Yesg, 1 am, your Honor.

THE COURT: 'Okay. Mister --

MS. TEMPELIS: I believe Officer Stahmann
might be on the phone.

THE COURT: Okay. Investigator Stahmann,
are you back on the phone?

OFFICER STAHMANN: I ‘am, your Honor.

THE COURT: Thanks, Ms. Tempelis.

Mr. Dunay, you are here to be sentenced with respect

to four different criminal offenses. There's been a
couple of hours' worth of arguments and comments and
conversation today along with the presentence report
and all of the other letters and documentation that‘
we have received. I am taking all of that into
consideration in terms of your sentence.

As the attorneys have alluded to, it's my
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1 responsibility today to take into consideration the
2 seriousness of the offenses, your character, and the
3 ' risk that you have of reoffending and then try to
4 | structure your sentence to accomplish the sentencing
5 goals of punishment, rehabilitation, deterrence, and
6 community protection. |
7 There are a lot of things that I'm going
8 to say but one of the first things that I absolutely
9 need to say because I think it's critical is that I
10 think you are one of the most conniving,
11 manipulative, dishonest, and dangerous individuals
12 that I have ever had an opportunity to meet. We can
13 take that into consideration in all of those factors
) 14 in many different ways. And I say that for many
15 different reasons, but the conversation that I had
16 with you in those last five minutes is a good
17 example.
18 Your telephone messages or your
19 conversations with your dad is another good example.
20 You're very smart. You just read a l5-minute .
21 statement to me that you had written out on those
22 sheets of paper, and that presentation was
23 ‘ thoughtful. It was articulate. It was organized
24 } " and to some smaller degree it was almost believable.
25 You come across in some ways trying to be
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1 sincere, but my belief in this case is the real

2 heart of this and your attorney said none of us are

3 going to know what truly is in your heart. I think

4 that's a good comment, and I don't know really

5 what's in your heart. But I have done this long

6 enough and been involved with enough people that I

7 think deep inside you have some very serious issues

8 and you have exhibited or displayed those issues in

9 a multitude of ways from the time that you started
10 engaging in this relationship with ¥l and
11 continuing right up until today when you have
12 expressed yourself here in court, that you have a
13 well-written statement and then when you get asked a
14 question you sort of try to manipulate the guestion.
15 You manipulate the answer and you refuse %
16 to address those difficult gquestions square on. You j
17 used a comment today that I forget exactly what you |
18 said, but you were troubled or bothered or your mind
19 wasn't clear and that's obvious. But I think that
20 as -- that you are the guy who is sitting there
21 telling a 13-year-old girl you are going to rip her
22 ass apart. You ére going to come all over the
23 place. You are calling her your little girl, whore,
24 slut, bitch; and you are goiﬁg to do all of these
25 nasty sexual things with her. And I am convinced
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1 that that is a significant part of who you are and
2 who you will be whenever it is that you get out.
3 When I listened to the recordings and you
4 | make very horrendous statements, if I use your term,
5 or threatening and violent statements that are
6 , inappropriate on so many different levels, if you
7 use my term, I think that truly is who you are.
8 ' -You've expressed that as I'm an angry guy and I am
9 venting my frustrations and I think you are angry.
10 THE DEFENDANT: 1It's been~too long.
11 ’ THE COURT: I'm sorry?
12 THE DEFENDANT: I've been in jail too
13 long.
14 THE COURT: Okay. And some of us think it
15 hasn't been long enough. But, you know, you think
16 you've been in jail too long so somehow you can
17 justify threatening individuals involved in the
18 system -- the judge, the DA, the officerxs, the
19 system -- and we're all messed up and it's not you.
20 And the reality, you know, Mr. Dunay, is as I sit
21 here today I think to myself wquldm't it be nice if
22 none of us had to spend our time dealing with you in
25 these issues? Wouldn't it be really nice if that
24 47-year-old guy out in New Jersey would have acted
25 with some amount of common sense and decency and
102
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1 respect, if not for himself but for his family and

2 the 13-year-old girl in Wisconsin, that he would

3 have refrained from engaging in all of these

4 criminal conversations and exchanges with that young

5 kidv

6 Wouldn't it be really nice if that guy who
7 is a pervert, who gets off sexually by doing these

8 things and saying these things to the 13-year-old,

9 when he's in custody was at least mature enough or
10 responsible enough or smart enough that he's not

11 going to blame people who didn't commit that
12 criminal offense, that he understands that he's been
13 in jail for three years because he did something

14 , that society helieves is very serious and he's been
15 . in jail for three years because society believes

16 that he continues to be a serious threat to people
17 in the community?

18 But you refuse to accept what any of us

19 think might be right or wrong or unacceptable versus
20 acceptable. You made a comment during your written
21 statements and I found it to be ihteresting to

22 whatever degree interesting is when I listen to you
23 and you said what you had done was socially

24 _ unacceptable with ..-I.. I am not sure why you

25 added the word socially. What you did was

103

205



Case 2019AP001884

Appendix to Petition for Review Filed 04-12-2021 Page 108 of 514

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

" (")

unacceptable socially, legally, morally, within your
marriage, as a father, as a responsible engineer,
ethically. You can put any word in front of it, but
somehow you minimized it by saying socially
unacceptable. And I thought it was interesting that
you didn't talk about how -- Well, you did. You
said it's a crime in the state of Wisconsin. It‘s»
really a crime in every state.

THE DEFENDANT: I'm an engineer. I am
always just very specific, you know? I can't
explain it.

THE COURT: You are not real specific when
I asked you how a good guy does those things. Then
you are vague and you are confused and you don't
know how to answer it.

THE DEFENDANT: Because I don't have a
good answer for that because it's unacceptable and
it's immoral as you said. I shouldn‘t -- Your
Honor, at the first day I was in jail for this in
New Jersey I learned my lesson. I would never, ever
do this again.

THE COURT: And if I believed you,

Mr. Dunay, then I would probably sentence you
different today.

THE DEFENDANT: I know.
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1 THE COURT: But I am of the opinion today
2 that these are very serious crimes, not just by

3 title, not just because you've been convicted of

4 them, not because there's a maximum sentence that

5 could put you in prison basically for the rest of

6 your life but because of the nature of your conduct,
7 the number of communications, the content of that

8 communication, the sort of vulgar and ridiculous

9 comments that are being made when you are 35 years
10 older than this teenager; and you manipulated her.
11 You handled her the way that you could to
i2 be sexually gratified, which you have acknowledged
13 multiple times that this was all done for sexual

\

14 gratification; and then somehow you are able to
15 twist it to say it felt like you had this ongoing
16 sexual partner, which I expect you think is legit.
17 THE DEFENDANT: No. I was being honest.
18 THE COURT: That is all messed up.
19 THE DEFENDANT: Yeah.

20 THE COURT: With respect to your risk to
21 reoffend, I have accepted what Attorney Buckett has
22 indicated. I am sure there's some expert somewhere
23 that will come in and say you are a low risk and I
24 would say I disagree with that. The presentence

25 report indicates on page 26 that on the Static-99R
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you came back with a total score of tﬁo, which puts
you as an average risk category for being charged or
convicted of another sexual offense.

As Ms. Tempelis indicated, that doesn't
take into consideration all of the other factors
that we know about you. That Static-99 test isn't
low xrisk. It's average risk, and then I think we
have to take into consideration what you have said
today, whaf you haven't said today, and then all of
those things that have been said while vou've been
incarcerated. 1It's been an ongoing blame game.

THE DEFENDANT: Your Honmor, I know deep in
my heart I am to blame.

THE COURT: I'm not sure why you still
feel like you need to talk.

THE DEFENDANT: Sorry.

THE COURT: Nobody's asking you a gquestion
but, you know, that arrogance that you have that you
feel at liberty to just interrupt and say whatever
you want to say is sort of consistent with what I am
trying to say when I evaluate your character.
There's no respect that you have for anything that
Ms. Tempelis said or anything that I am saying. You
were lowering your head and moving in a very

disrespectful way during most of Attorney Tempelis'
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1 comments similar to what you are doing right now.
2 THE DEFENDANT:. I'm distraught, your
3 Honor.
4 THE COURT: Okay. That's ockay to be
5 distraught. |
6 THE DEFENDANT: I'm sorry. I'm
7 | distraught.
8 . THE COURT: And your attorney is telling
9 you to.stop talking and you are disregarding and
10 disrespecting him too, you know, because, of course,
11 he doesn't know anything. He's just an attorney so, é
12 again, 1t's just another example that we are all to §
13 blame and you are the wvictim in this but you are not ;
i
14 the victim. |
15 Your charactexr, Mr. Dunay, and I say this
16 in ag much a respectful way that I can. I can't
17 imagine meeting ényone with much worse of a
18 character and I don't say that to too many people.
19 "I look at these pictures of your boys and obviously
20 there's been something good in their life. They
21 look like nice kids, well taken care of; and they
22 all have their own issues like most kids do.
23 And I tfy to say, well, he had some part
‘24 of that. There must bensomething good in there.
25 Then I read all of thesg letters; and I say, well,
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there must be something good that all of these other
people have seen for a number of years. None of it
is consistent with what I have seen or observed,
watched, listened to the way you are sitting right
now, the sort of disrespectful posture that you take
on.

And maybe what you answered when we were
talking was when you said something snapped in 2014
and you changed, maybe there's some merit to that.

I don't knbw, but I have really focused on from that
2014 period up until now, and I am looking at the
character that you have today, and as I have
indicated it's low. It's as low as I can go when I
evaluate it. I don't have any trust or faith that
you will do the right thing or the responsible thing
or be accountable at any time going forward in the
future.

You mentioned you might need counseling
for your sexual deviance. Your facial e;pression
when you said that -- I think you realized that you
said something that you shouldn't have said and you
tried to hem and haw on'the answer. That's fine. I
don't really care but anybody who is engaging in
that activity with @@ -- You obviously have some

deviant sexual issue. We can put many different
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1 terms on it.
2 That's not even the most important part of
3 this case. The most important part in this case in
4 my opinion is the way that you have failed to
5 properly address it. You manipulate. You lie. You
6 misrepresent. You are disrespectful to everybody.
7 You become violent on occasion. You are threatening
8 on other occasions. You vent. You are angry, and
9 all of thosge things lead me to believe that you are
10 a high risk to reoffend in many different ways.
11 That's not even taking into consideration
12 all of the other relationships that you had going on
13 during the time that you were on the internet.
14 Maybe 15 years ago when you were 35 maybe you would
15 have been a low risk to reoffend, but I am not
16 - evaluating the person at the age of 35. I am
17 evaluating you today. That's different than what
18 everybody else that submitted letters is evaluating.
19 I take into consideration all of those good things
20 from your éast and as well as what's gone on in the
21 last four years. That's sort of my result.
22 I think the cdmmunity needs to be
23 protected from you. I fhink you need to be
24 protected from yourself. f think you are a danger
25 to hurt people physically, sexually, and in other
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1 ways. I am concerned in a -- as I git here today;
2 and just so the record is clear, I feel some
3 concerns for Attorney Buckett and his safety and
4 some responsibility to protect him just on the way
5 that you just sighed really loud so the whole
6 courtroom could hear and the officers in the
7 courtroom have relocated, I would imagine, because
8 they sense the same dangers. - So they have gotten
9 closer, and they are positioned differently. They
10 ' are in a position to make sure everybody else is
11 safe.
12 Again, when we are doing that in this
13 courtroom, is that a type of person that we trust to
14 be released in the community today? Absolutely not.
15 Or at any time in the near future? Answer,
16 absolutely not. So there's a lot more that I could
17 say, Mr. Dunay; and I am not sure it's necessary. I
18 expect you'll appeal this and it can go up and have
19 others analyze whether or not I have covered wy
20 bases.
21 The summary is it's a very serious
) 22 violation. You have low character. You are a
23 medium to high risk to reoffend even with a
24 potential expert or experts indicating something
25 different.
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1 You indicated that all you are asking for
2 today is that we be fair. I pride myself on being
3 . fair. I expect you think I am not fair because you
4 are not going to get the result that you are asking
5 for, and I don't really judge fair on results. I
6 judge it on the process and you can be rest assured
7 that I have thought a lot about you and this case
8 and what the right thing to do is not only for you
9 but for your family, for this community, and for
10 @G® -nd all of the other people involved.
11 And with that being said, your senteﬁce is
12 the following. The recommendations in this case --
13 The State recommends 25 years, 15 of initial
14 confinement and ten of extended supervision. The
15 defense recommended 15 years with five years in and |
16 ten years of extended supervision. The presentence
17 report recommends anywhere between 11 and 14 years
18 including six to elight years of initial confinement
19 and then the rest of it, being concurrent.
20 I am going to set your sentence,
21 Mr. Dunay, so that all four counts are running
22 consecutive to one another, which means they add to
23 each other and it's as follows. Count 1, you are
24 | going to be sentenced to the Wisconsin state prison
25 gystem for a period of 18 years. Your initial term
111
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1 of confinement in prison is eight years. The time
2 you will serve on extended supervision is ten years.
3 That will be consecutive to Counts 2, 3, and 4.
4 » With respect to Count 2, your sentence is
5 to the Wisconsin state prison for a period of time
6 of eight years. Your initial term of confinement in
7 . prison is two years. The time you will serve on
8 extended supervision is six years. That sentence
9 will be consecutive to Counts 1, 3, and 4.
10 : With respect to Count 3, I am going to
11 sentence you to the Wisconsin state prison system
12 for a period of three years. Your initial term of
13 confinement in prison is one year. The time you
14 will serve on extended supervision is two years.
15 That sentence is consecutive to Countsg 1, 2, and 4.
16 THE DEFENDANT: Consecutive?
17 THE COURT: With respect to Count 4, I am
18 going to sentence you to the Wisconsin state priscon
19 system for a period of three yesars. Your initial
20 term of confinement in prison is one year. The time
21 you will serve on extended supervision is two years.
22 That total sentence then is 12 years of
23 initial confinement followed by 20 years of extended
24 supervision. I thought that it's extremely
25 | important that you be supervised. This will allow
112
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you to be supervised well into your 80s. You are
shaking your head in defiance.

THE DEFENDANT: Twelve years is way too
much, your Honor.

THE COURT: You will be given credit for
the agreed-upon time of 982 days.

THE DEFENDANT: Way too much time, your
Honor .

THE COURT: The clerk is going to provide
you a copy of this. While you are on extended --

THE DEFENDANT: Way too much time, your
Honor.

THE CQURT: Mr. Dunay, don't interrupt me.

THE DEFENDANT: That's not fair.

THE COURT: Okay. Don't interrupt.

THE DEFENDANT: What the hell difference

does it make at this point?

THE COURT: It can make a lot of
difference.

THE DEFENDANT: It doesn't make a lot of
difference.

THE .COURT: It can make a difference.

THE DEFENDANT: That much time?

THE COURT: So here is going to be your

last warning, Mr. Dunay. I don't want to change
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things, make things worse, get you in additional
trouble. 8So I am instructing you to quit
interrupting me. Mr. Buckett, have you had a
conversation with him to try to encourage him to
follow that?

MR. BUCKETT: Can I have one moment, sir?

THE COURT: Yes. The record should
indicate that Mr. Buckett is consulting privately
with Mr. Dunay. Good, Mr. Buckett?

MR. BUCKETT: Yes, sir. Thank you for
that.

THE CQURT: Thank you. Mr. Dunay, while
you are on extended supervision, you will be
required to follow certain terms and conditions.
Those terms and conditions will require that you
comply with the Wisconsin sex offender registry
program, that you submit a DNA sample, that you
participate and cooperate with any assessments,
treatment, or counseling as recommended, that you
have no contact whatsoever with K.M.C., and by no
contact that means anything directly or indirectly
with her, her family, her gchool, or her employment.
I'm going to oxrder thét yvou have no contact with any
person under the age of 18 without first receiving

approval from your agent.
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1 I'm going to order that you make payment

2 of all court costs, supervision fees, and

3 obligations as a condition of your probation. You

4 are going to be prohibited from using any computer,
5 cellular device, or any other device that would

6 allow you to access or be involved with the internet
7 or with social media accounts unless you first

8 obtain approval from your agent. I'm going to order
9 that you pay restitution. That amount is in dispute
10 so my office will be in contact with you guys. I
11 imagine we need to schedule a hearing.
12 MR. BUCKETT: Your Honor, I think that
13 would be a good idea. Then I would just ask the
14 State if they can at all give me any more
15 specificity. My thought is that the hearing wight
16 then come off the calendar but I think that's
17 probably the best route for now.
18 THE COURT: So, Ms. Tempelis, can you give
19 as much documents in the next month?
20 MS. TEMPELIS: Yes.
21 | THE COURT: Okay. So 30 days from today
22 the State will provide you those dbcuments. My
23 office will get in contact with the two of you
24 tomorrow; and we'll schedule a restitution hearing
25 for 60 days from now, which will give you a chance
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1 to go through it, Mr. Buckett. 1Is that good or do
2 you want it sooner?
3 MR. BUCKETT: No. That's satisfactory.
4 Thank you.
5 THE COURT: Sixty or 90 days. At that
6 - restitution hearing Mr. Dunay can appear from prison
7 so we won't transfer him back here. He will appear
8 by telephone. Any objection to that, Mr. Buckett?
9 MR. BUCKETT: One moment.
10 THE COURT: The clerk just reminded me of
11 video conference so if the prison cooperates.
12 MR. BUCKETT: It would be his preference
13 to be brought here, judge. |
14 THE COURT: Okay. I don't really care
15 what his preference is unless there's some
16 opportunity.
17 MR. BOUCKETT: I think he would have the
18 right to be ﬁere, if I am not mistaken.
19 THE COURT: Okay. For wha£ reason?
20 MR. BUCKETT: Well, I think for any
21 hearing he has the right to be present in the
22 courtroom.
23 THE COURT: ©Okay. And so you are
24 objecting to the video conference?
25 MR. BUCKETT: Well, on his behalf.
116
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1 THE COURT: I just --
2 MR. BUCKETT: Yes.
3 . THE COURT: With the safety issues we have
4 taken up the time of the four officers here; and
S given the safety issues, the transportation costs,
6 the risks that Mr. Dunay poses, in my opinion what I
7 am going to do is I'm going to say it's going to be
8 by video conference. We will'provide you an
9 opportunity, Mr. Buckett, 1f you are here, to
10 consult with him privately during that hearing or
11 you can go to the prison and be with him; but I
12 expect it's just documentation and maybe one or two
13 witnesses.
14 MS. TEMPELIS: Yes.
15 THE COURT: And then, Mr. Buckett, just
16 let me know in writing in the next 30 days if you
17 think there's some argument that makes that
18 unlawful. I want to make it lawful but I also want
19 to make it -- try to make it practical and safe for
20 everybody. And if QU@ going to be here in
21 person, which maybe she has to be here or her mom
22 has to be, I don't think it's beneficial to have
23 Mr. Dunay here unless it's absolutely critical.
24 . MR. BUCKETT: I completely understand, and
25 I will take a look at that. TIf there's anything I
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1 see that is different, I will certainly let the

2 Court know.

3 THE COURT: Qkay. 8o that's the

4 restitution. Anything else in terms of conditions,
5 Ms. Tempelis?

6 ~ MS. TEMPELIS: It just would be

7 assessments and counseling per agent and then there
8 was extradition costs from New Jersey.

9 THE COURT: Okay. I said those. I did
10 say the counseling and assessments, and as a
11 condition of extended supervision he is also
12 required to pay the extradition amount. Do we know
13 what that is?

14 | MS. TEMPELIS: I do. It's $1,140,

15 | ) THE COURT: Okay, so $1,140. If you

16 violate any of those conditions of extended

17 supervision, Mr. Dunay, you'll be returned to prison
18 to gerve not more than the time remaining on your
19 sentence. The time remaining on your sentence is

20 the total length of your sentence less any time that
21 you have served in custody. You are not eligible
22 for the Challenge Incarceration Program. You are
23 not eligible for the Earned Release Program. A copy
24 of that written explanation of determinate sentence

25 has been placed in front of you, Mr. Dunay, SO you
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have that for your information. 2Anything else frc
the State, Ms. Tempelis?

MS. TEMPELIS: No. Thank you.

THE COURT: Anything else, Mr. Buckett,
from your side?

MR. BUCKETT: No. Thank you.

THE COURT: All right. I appreciate both
of your work and time this afternoon, and thanks to

the officers. We're adjourned.

(Proceedings concluded.)
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1 STATE OF WISCONSIN)
2 | ) 88:
! 3 OUTAGAMIE COQUNTY )
4
5
13 I, TERRA TORRES, RPR, RMR, CRR, do hereby
7 certify that I reported the foregoing matter and that the
8 foregoing transcript, consisting of 120 pages, has been
9 carefully compared by me with my stenographic notes as
10 taken by me in machine shorthand and by me thereafter
11 transcribed and it is a true and correct transcript of
12 proceedings had in said matter to the best of my
13 knowledge.
14
15 Dated this 26th day of March, 2018.
16
17
18
19
20
21

(Electronically signed by Terra Torres)
22 TERRA TORRES, RPR, RMR, CRR, CRC
Official Reporter

23
24

25
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02-20-2019

Clork nf Cirenit Canrt
Outagamie County
201KCENNNATN

O'Connell Law Office

403 South Jefferson St., P.O.Box 1625
Green Bay, WI 54305-1625

Attorney
at
Law

Phone 920-360-1811  (Fax) 920-435-3744
E-Mail: timothyoconnell.law(@gmail.com

February 20, 2019

Hon. Mark McGinnis
320 S. Walnut St.
Appleton, WI 54911

RE: State v. Kevin Dunay; Case 15CF470

Dear Hon. Mark McGinnis:

1 was appointed by the SPD to represent the defendant on appeal in the above noted case.
In furtherance, I am writing for various reasons.

First, Dunay asks this court to recuse itself from this case. As this court is likely aware,
the State recently charged Dunay in 18CF868 with six counts of threat to 2 judge,
prosecutor, or police officer. Further, in reviewing the facts of that case, the facts alleged
that Dunay threatened to kill this judge. It appears this court is aware of that case, as
CCAP indicates all judges within this county have recused themselves from that case. If
there was any question of a reason to recuse itself on Case 15CF1269, there certainly
appears to be reason now. For that reason, Dunay requests this Court recuse itself on this
case so that another judge can review the postconviction motions. If this court does not
recuse itself, Dunay will file a formal motion requesting it do so as to preserve this
argument on appeal.

Second, Dunay filed a motion to withdraw pleas. Dunay would ask to schedule a hearing
to address this motion.

Third, in the event the motion to withdraw pleas is denied, Dunay asks to address his
motion for resentencing.

Fourth, in the event that motion for resentencing is denied, Dunay asks to hold a
restitution hearing. Regarding restitution, at sentencing, Dumnay indicated he was
contesting restitution, and the sentencing court indicated it would have its assistant
schedule a restitution hearing. See page 115 of Transcript. However, no restitution
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hearing occurred, but restitution did show up on the judgment of conviction. As this
court knows, under Wis. Stat. 973.20, Dunay does have a right to contest restitution, and
he wishes to exercise that right. For that reason, Dunay wishes to exercise his right to a
restitution heating.

If you have any questions, feel free to contact me.

Sincerely,

Timothy O’Connell

224

Page 126 of 514



Case 2019AP001884 Appendix to Petition for Review Filed 04-12-2021 Page 127 of 514

Case 20MRCFDO04T70 Docoment 104 Filart 02.20-201G

o Page 1 of 2 FILED
02-20-2019
Clerk of Circuit Court
Qutagamie County
2 F000470
STATE OF WISCONSIN CIRCUIT COURT OUTAGAMIE C(g{?IGIT\?
STATE OF WISCONSIN,
Plaintiff, DEFENDANT'S MOTION TO
WITHDRAW GUILTY PLEAS
-VS-
Kevin R. Dunay, Case No. 15CF470
Defendant.

The defendant, appearing specially by his attorney and reserving his right to challenge the
court's jurisdiction, moves the Court for an order authorizing the defendant to withdrsw his pleas
of guilty. The defendant brings this motion pursuant to section 971.08 and 809.30 cof the
Wisconsin Statutes, and Stafe v. Bangert, 131 Wis, 2d 246, 389 N.W.2d 12 (1986), Ernst v.
State, 43 Wis. 2d 661, 170 N.W.2d 713 (1969), State v. Bentley, 201 Wis.2d 303, 548 N.W.2d 50
(1996), State v. Hampton, 2004 W] 107, 274 Wis.2d 379, 683 N.W.2d 14, and State v. Reppin,
35 Wis. 2d 377, 151 N.W.2d 9 (1967); Ward v. Jenkins, 613 F.3d. 692 (Ct. App. 7™ Circuit
(2010.

"AS GROUNDS, defendant asserts the following:

In reviewing the applicable law, the Supreme Court noted that when a defendant seeks to
withdraw a guilty plea after sentencing, he must prove, by clear and convincing evidence, that a
refusal to allow withdrawal of the plea would result in “manifest injustice”. Stafe v. Thomas,
2000 W1 13, P16, 232 Wis.2d 714, 605 N.W. 2d 836. In doing so, a defendant may invoke
Nelson/Bentley, and argue some factor extrinsic to the plea colloquy like ineffective assistance of
counsel or coercion, rendered the plea inform. State v. Howell, 2007 W1 75, P74, 301 Wis.2d
350,734 N.W.2d 48. To get an evidentiary hearing, a defendant must allege facts, which if true,
would enable the defendant to relief. Id. at P75.

Here, Dunay asserts, before entering his guilty pleas, he was informed by his trial counsel
that the court would run all counts concurrent with each other. Furthermore, he asserts, that his
trial counsel informed him that he needed to plead to all counts, or otherwise the federal
prosecutor would also charge him, and if the federal prosecutor also charged him, k2 would be
facing at least 15 years of confinement on the federal charge(s). As a result, of this information,
Dunay chose to enter his guilty pleas.

Subsequently, after entering his pleas, Dunay learned the counts could run consecutive to
each other. Furthermore, the federal prosecutor did not require him to plead to all counts. Had
Dunay known this correct information, Dunay asserts he would never had entered his guilty
pleas.

In applying the law, Dunay’s assertions would require an evidentiary hearit g. Here, both

of his assertions, if true, show counsel’s performance was deficient and prejudicial, It was
deficient since it was incorrect, and it was prejudicial since Dunay would not have sntered guilty
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pleas had he known better. As a result, Dunay has alleged facts, which if true, would =nable him
to a hearing,

For the reasons stated in this motion, Dunay asks this court to schedule an evidentiary
hearing to address this motion.

Date: February 20, 2019
O’Connell Law Office
Attorneys for the Defendant

/ —v""'/
Timothy O’Connell

State Bar No. 1063957

O’Connell Law Office

403 S. Jefferson St.
P.O.Box 1625

Green Bay, WI 54305-1625
(920)-360-1811
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A FILED
02-20-2019
Clerk of Circuit Court
Outagamie County
STATE OF WISCONSIN CIRCUIT COURT OUTAGAMIE LS
STATE OF WISCONSIN,
Plaintiff, DEFENDANT'S MOGTION
FOR RESENTENCING
~V§~ i
Kevin R. Dunay, Case No. 15CF470
Defendant.

The defendant, appearing specially by his attorney and reserving his right to
challenge the court's jurisdiction, moves the Court for an order authorizing the defendant
to be resentenced in front of a new court. The defendant brings this motion pursuant to
section 971.08 and 809.30 of the Wisconsin Statutes, and State v. Bangert, 131 Wis. 2d
246, 389 N.W.2d 12 (1986), Ernst v. State, 43 Wis. 2d 661, 170 N.W.2d 713 (1969),
Siate v. Bentley, 201 Wis.2d 303, 548 N.W.2d 50 (1996), State v. Hampton, 2004 WI
107, 274 Wis.2d 379, 683 N.W.2d 14, and State v. Reppin, 35 Wis. 2d 377, 151 N.W.2d
9 (1967); Ward v. Jenkins, 613 F.3d. 692 (Ct. App. 7™ Circuit (2010.

AS GROUNDS, defendant asserts the following:

Facts,

The defendant pled to four counts: child sexual exploitation; child enticement;
causing a child to view sexual activity; and, exposing genitals to a child. Before
sentencing, however, the State provided a transcript which provided Dunay indicating a
number of disparaging remarks about the court such as this court is the “worst”, and a
“fuckin piece of shit”, and that he also made threats of barm towards those in the justice
system that are part of his conviction and sentence.

At sentencing, the State asked for a total of 15 years initial confinement followed
by 10 years extended supervision. The defense asked for five years initial confinement
followed by ten years extended supervision. The court, on numerous occasions
throughout the sentencing hearing, specifically referenced the defendant’s statements that
he threatened harm to the court, and it then imposed a total sentence of 12 years initial
confinement followed by 20 years extended supervision.

Law on defendant’s right to a fair judge.

Criminal defendants are entitled to “an impartial and unbiased judge.” State v.
Sarinske, 91 Wis.2d 14, 34, 280 N.W.2d 725 (1979). “When analyzing a judicial bias
claim, we always presume that the judge was fair, impartial, and capable of ignoring any
biasing influences. State v. Gudgeon, 2006 WI App 143, P20, 295 Wis.2d 189, 720
N.W.2d 1 14, The presumption of impartiality is, however, rebuttable. /d. To determine
“whether a defendant has rebutted the presumption in favor of the court’s impartiality, we
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generally apply two tests, one subjective and one objective.” State v. Goodson, 2009 W1
App 107, P8, 320 Wis.2d 166, 771 N.W.2d 385. “Either sort of bias can violate 2
defendant’s due process right to an impartial judge. Gudgeon, 295 Wis.2d 189, P20, 720
N.w.2d 114.

First, as for the subjective test. Regarding this test, the subjective component is
based on the judge’s own determination of whether he will be able to act impartiaily.
State v. Rochelt, 165 Wis.2d 373, 378-379, 477 N.W.2d 659 (Ct. App. 1991).

As for the objective test, the test “asks whether a reasonable person could
question the judge’s impartiality”. Gudgeon, 295 Wis.2d 189, P21, 720 N.W.2d 114. In
addressing this test, the issue is whether there was an actual bias, which “certainly meets
this objective test,” or apparent bias, which can satisfy the objective test “only where the
apparent bias revealed a great risk of actual bias.” Id. at P21-24.

Argument.

Here, the couirt did not see an issue with whether it could be impartial. Az a
result, the subjective test does not apply.

However, under the objective test, whether there was actual or apparent bias,
there does seem to be an issue. Here, as noted above, the court learned the defendant
made threats to the entire criminal justice system and he referred to the court in
disparaging words such as the “worst”, and a “fuckin piece of shit”. As a result, ot
sentencing, the court specifically stated it was concerned of the defendant’s statements
that he threatened harm to the court, and then it addressed this issue on a number ¢.f
occasions throughout the sentencing. Considering such, it appears there was actua! bias as
it was on the court’s mind at the time it imposed sentence.

Furthermore, there was also apparent bias. The fact that the judge was threatened,
and referred to as some fairly negative references, would make anyone question the
court’s partiality. Thus, the apparent bias revealed a great risk of actual bias.

Infective assistance of counsel and applicable law.

Here, the argument of asking the court to remove himself was not raised
before sentencing. As a result, it is raised now as an ineffective assistance of
counsel claim. In addressing ineffectiveness, our high court has stated:

To prove an ineffective assistance of counsel claim, a defendant must first demonstrate that
counsel’s performance was deficient, meaning that it “fell below an objective standard of
reasonableness.” Sfrickland v. Washington, 466 U.S. 668, 688, 104 S, Ci. 2052, 80 L.Ed. 2d67
(1984). Courts are “highly deferential” in scrutinizing counsel’s performance, and “indulge a
strong presumption that counsel’s conduct falls within the wide range of reasonable professional
assistance.” Id at 689. The defendant must also show that the deficient performance prejudiced
the defense. Jd at 692. This requites a “reasonable probability that, but for counsel’s professional
errors the result of the proceeding would have been different.” Id. at 694.
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State v. McGuire, 2010 WI 91, P65, 328 Wis.2d 289, 786 N.W.2d 227.

In applying the above, trial counsel should have objected. It would have been
deficient not to ask for a new judge — considering the statements Dunay made prior to
sentencing, and the statements the court made at sentencing. Furthermore, the failure to
do so was prejudicial since it denied the defendant the opportunity to be sentenced in
front of an impartial court — as discussed above.

Remedy.

Considering the above, Dunay would request this court hold a Machner bearing,
and then to make a ruling whether Dunay should be granted a new sentencing hearing in
front of a new court.

Date: February 20, 2019
O’Connell Law Office
Attorneys for the Defendant

/ M
Timothy O’Connell

State Bar No. 1063957
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Glerk of Circuit Court
_ Outagamie County
STATE OF WISCONSIN CIRCUIT COURT OUTAGAMIE QOISCFDR470
STATE OF WISCONSIN,
Plaintiff, DEFENDANT'S MOTION
FOR JUDGE TO RECISE
ITSELF

-VS-
Case No. 15CF470
Kevin R. Dunay,
Defendant.

The defendant, appearing specially by his attorney and reserving his right to challenge the court's
jurisdiction, moves the court to recuse itself from this case.

Law on defendant’s right to a fair judge.

Criminal defendants are entitled to “an impartial and unbiased judge.” State v. Sarinske,
91 Wis.2d 14, 34, 280 N.W.2d 725 (1979). “When analyzing a judicial bias claim, we always
presume that the judge was fair, impartial, and capable of ignoring any biasing influences. State
v. Gudgeon, 2006 W1 App 143, P20, 295 Wis.2d 189, 720 N.W.2d 1 14. The presumption of
impartiality is, however, rebuttable. /d. To determine “whether a defendant has rebrutted the
presumption in favor of the court’s impartiality, we generally apply two tests, one subjective and
one objective.” State v. Goodson, 2009 W1 App 107, P8. 320 Wis.2d 166, 771 N.W 2d 385.
“Either sort of bias can violate a defendant’s due process right to an impartial judge. Gudgeon,
295 Wis.2d 189, P20, 720 N.W.2d 114,

First, as for the subjective test. Regarding this test, the subjective component is based on
the judge’s own determination of whether hie will be able to act impartially. State v. Rochelt, 165
Wis.2d 373, 378-379, 477 N.W.2d 659 (Ct. App. 1991).

As for the objective test, the test “asks whether a reasonable person could question the
judge’s impartiality”. Gudgeon, 295 Wis.2d 189, P21, 720 N.-W.2d 114. In addressing this test,
the issue is whether there was an actual bias, which “certainly meets this objective test,” or
apparent bias, which can satisfy the objective test “only where the apparent bias revealed a great
risk of actual bias.” Id at P21-24.

Facts and Argument.

This court is asked to recuse itself from any postconviction motions. As this court is likely
aware, the State recently charged Dunay in 18CF868 with six counts of threat to a judge, prosecutor,
or police officer. Further, in reviewing the facts of that case, the facts alleged that Duney threstened
to kill this judge. It appears this court is aware of that case, as CCAP indicates all judges within this
county have recused themselves from that case. To avoid the appearance of any bias, Dunay requests
this Court recuse itself on this case so that another judge can review the postconviction motions,

230



Case 2019AP001884 Appendix to Petition for Review Filed 04-12-2021 Page 133 of 514

Cass 2015CF000470  Document 103 Filed 02-22-2019 Paqge 2 of 2

Conclusion

Dunay respectfully requests this court grant this motion without a hearing,

Date: February 22, 2019

O’Connell Law Office
Attorneys for the Defendant
/ \’——V/ }
Timothy O’Connell
State Bar No. 1063957
O’Connell Law Office
403 S. Jefferson St,
P.O. Box 1625

Green Bay, WI 54305-1625
(920)-360-1811
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STATE OF WISCONSIN CIRCUIT COURT OUTAGAMIE COUNTY

BRANCH I
STATE OF WISCONSIN, Transcript of:
SCHEDULING CONFERENCE
Plaintiff,
_.VS.-.
KEVIN R. DUNAY, ‘ Case No. 15-CF-470
Defendant.
HONORABLE MARK J. McGINNIS
JUDGE PRESIDING
APPEARANCES:

ROBERT J. KAISER, JR., Wisconsin Department of
Justice, 17 West Main Street, PO Box 7857, Madison,
Wisconsin 53707-7857, appearing telephonically on behalf
of the State of Wisconsin.

TIMOTHY T. O!CONNELL, O'Connell Law Office, 403
South Jefferson Street, PO Box 1625, Green Bay, Wisconsin
54305-1625, appearing telephonically on behalf of the
defendant.

The Defendant appeared telephonically.

Date of proceedings: March 21, 2019
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TRANSCRIPT OF PROCEEDINGS

THE COURT: We'll go on the record in
15-CF-470, State of Wisconsin versus Kevin Dunay.
Who do we have on the phone?

MR. KAISER: Bob Kaiser from the attorney
general's office, your Honor.

MR. O'CONNELL: Attorney --

THE COURT: I'm sorry?

MR. O'CONNELL: Aﬁtorney Tim O'Connell.

THE COURT: Okay. Mr. O'Connell, you are
representing Mr. Dunay? (

MR. O'CONNELL: That's correct.

THE COURT: Okay.

MR. TARNOWSKI: And Attorney Alan
Tarnowski.

THE COURT: And who do you represent,
Mr. Tarnowski?

MR. TARNOWSKI: I previously represented
Mr. Dunay, but I don't represent him now, but I
understand we are going to be scheduling a hearing
where I would possibly be called as a witness.

MR. KAISER: Correct.

THE COURT: Good morning, everyone.
Mr. O'Connell, maybe I will just start with you. So

we have this set for a scheduling conference. I
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received various documents from you -- defendant's
motion for judge to recuse itself and then a
defendant's motion to withdraw guilty pleas,
defendant's motion for resentencing. Are those the
three items that are pending?

MR. O'CONNELL: This is in the cover
letter that, I believe, was filed on February 20. I
also sought a restitution hearing.

THE COURT: Okay. That's fair. I do have
your February 20 letter. So we have those
four issues that need to be addressed, right?

MR. O'CONNELL: Yeah. And also, judge, we
had -- As part of our e-mail there's an Attorney
Robert Buckett. I believe the judicial assistant
was going to call him. He represents the defendant
at sentencing.

THE COURT: Yes.

MR. O'CONNELL: It doesn't sound like he's
on the line right now.

THE COURT: He's not. I wanted to get
this. He was supposed to call in at 9:45, if I
understood it right. It's now 9:55. I think she's
still trying to get in touch with him. We will
patch him in if we get him.

MR. O'CONNELL: Okay.
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1 THE COURT: So we have the four issues.
2 My understanding is Mr. Dunay is currently being
‘ 3 charged with the threats that he has made against &
g 4 as well as the threats that he has made against
5 ~ attorney -- District Attorney Tempelis. Is that
6 true?
7 : MR. KAISER: That's correct, judge.
8 MR. O'CCONNELL: That's correct.
’ 9 MR. KAISER: I am the prosecutor on this
10 cése.
11 THE COURT: You are, Mr. Kaiser?
12 MR. KAISER: Yes.
13 THE COURT: Okay. And I -- I think I get
14 notices from your office, Mr. Kaiser, of hearings or
15 what happened at a hearing and I think my responses
16 have all been just thank you or no response. I
17 don't really know the details of that case. I
18 _ haven't looked at the details. I haven't provided
19 | any input on it just so everybody knows that; and
20 maybe you can answer this, Mr. Kaiser. Is he being
21 charged with the threats that he made against me
22 prior to the time that I sentenced him or after
23 sentencing or both?
24 MR. KAISER: Both.
25 THE COURT: All right. That helps then.
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I didn't look into that yet. I knew that there were
threats, of course, before sentencing; and we
addressed that at the sentencing hearing. Then I
had received information from law enforcement after
and my family also received information about
threats that had taken place after. So it's goed to
haVe that information. So, Mr. O'Connell, are you
going to file anything else to support any of the
four issues that you want addressed or is everything
filed?

MR. O'CONNELL: Everything's filed.

THE COURT: Okay. How much time would you
like, Mr. Kaiser, to respond in writing, if you want
time, or are you just ready to schedule a hearing?

MR. KAISER: Judge, given the fact that
normally when I call people like Mr. Buckett and
Mr. Tarnowski b speak with me before a hearing so I

know what they are going to say they usually tell me

the advice of ethics counsel is that they not speak

with me prior to the hearing, so it would be hard
for me to prepare a pleading prior to the hearing
when I don't know what counsel's going to say about
the defendant's claims. So my preference would be
to have the hearing sooner than later and then I

would prepare a brief for the Court which would be
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1 based on the facts that we adduce at the hearing.

2 THE COURT: Okay. And that seems to make

3 sense. So how much time are we going to need for a
N 4 hearing? |

5 MR. KAISER: Well, I think given the

6 number of issues including the restitution hearing

7 _ we would need at least a full half day.

8 THE COURT: Do you agree, Mr. O'Connell?
9 MR. O'CONNELL: Sure. Judge, the other
10 thing, I guess, we are going to -- The other thing
11 that I talked to Attorney Kaiser -- this is before
12 this hearing and I didn't know the judge -- how the

13 Court wanted to handle this. In my letter where

14 I -- in the event that all of these motions were

15 denied I thought -- The defendant's seeking a

16 restitution hearing. There is a particular issue
17 regarding in this case the victié's mother had

18 indicated there's lost wages and then there's a

19 number of medical bills. I know this is something
20 where Attorney Kaiser is objecting to my request

21 here. It's just a matter of procedural, how the

22 Court wanted to handle this.

23 What we'd be asking for is some discovery.
24 I may be bette£ off just sending a letter or maybe a
25 motion to the Court. If Attorney Kaiser wants to
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respond, he could respond.

The reason I am seeking to do it this we
is because us getting the information -- By us
getting an answer whether we are going to get this
information or not get this information, I think it

will make it a smoother transition when the actual

hearing occurs. I just don't want a situation where

we had this hearing and the Court rules, oh, we are
entitled to discovery so we have to schedule another
hearing. I would rather get everything all at once.
If it's okay with the Court, what I'd like
to do is maybe just send out a letter, file it, or a
motion just seeking why we are seeking what we are
Seeking and Attorney Kaiser -- Y