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COURT OF APPEALS 
DECISION 

DATED AND FILED
NOTICE

This opinion is subject to further editing. If 
published, the official version will appear in 
the bound volume of the Official Reports.March 23, 2021
A party may file with the Supreme Court a 
petition to review an adverse decision by the 
Court of Appeals. See Wis. Stat. § 808.10 
and Rule 809.62.

Sheila T. Reiff 
Clerk of Court of Appeals

Cir. Ct.No. 2016CF325Appeal No. 2020AP58-CR 

STATE OF WISCONSIN IN COURT OF APPEALS 
DISTRICT III

State of Wisconsin,

Plaintiff-Respondent,

v.

Jesse Ray Lloyd,

Defendant-Appellant.

APPEAL from a judgment of the circuit court for Chippewa County: 

JAMES M. ISAACSON, Judge. Affirmed.

Before Stark, P.J., Hruz and Seidl, JJ.

Per curiam opinions may not be cited in any court of this state as precedent

or authority, except for the limited purposes specified in Wis. Stat. Rule 809.23(3).

PER CURIAM. Jesse Lloyd appeals from an amended judgment 

convicting him of conspiracy to commit armed robbery and possession of a
11
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firearm by a felon. The sole issue on appeal is whether the circuit court erred by 

refusing to provide a jury instruction on the lesser included offense of conspiracy 

to commit robbery by threat of force. We conclude the evidence at trial did not 

warrant an instruction on the lesser included offense and therefore affirm.

BACKGROUND

The State charged Lloyd with first-degree intentional homicide as 

party to a crime; conspiracy to commit armed robbery with use of force; and 

possession of a firearm by a felon, all in connection with the shooting death of 

Kenneth Patterson. The key witness at trial was Lloyd’s alleged co-conspirator, 

Matthew LaBrec. The jury instruction issue turns largely on whether there were 

reasonable grounds to accept part, but not all, of LaBrec’s account of events— 

particularly as to who wielded the gun that fired the fatal shot. We will therefore 

set forth LaBrec’s testimony in detail, followed by shorter summaries of other 

evidence that supported or undermined LaBrec’s testimony on various points.

12

LaBrec appeared as a witness for the State after being given a 

favorable plea deal and testimonial immunity. LaBrec testified he made plans 

with Lloyd to rob Patterson because they needed money for drugs and Patterson 

had ripped off LaBrec in a drug deal a couple months earlier. The plan involved 

the use of firearms as an “equalizer” because Patterson was bigger than either 

LaBrec or Lloyd, and LaBrec feared they would be at a disadvantage if it came to 

a physical confrontation with Patterson. LaBrec planned to arm himself with a 

modified .22 rifle with a cutoff barrel, and Lloyd planned to arm himself with a 

purple and white .380 Cobra handgun. The two planned to threaten Patterson with 

their guns to get his money, but not to shoot Patterson unless Patterson attacked 

them.

1f3

2
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Lloyd had stolen the Cobra within the week before the attempted 

robbery. LaBrec described the Cobra as a cheap gun that would sometimes jam up 

and had something wrong with the firing pin. LaBrec bought an extended clip for 

the Cobra on Lloyd’s behalf, but he returned it because it would not fit that model. 

Lloyd and LaBrec also attempted to buy ammunition for the Cobra, but they were 

unable to complete the transaction because they were underage, 

subsequently got another person, Robert Scherer, to buy ammunition for him.

H4

Lloyd

Tf5 LaBrec had gotten his rifle by trading methamphetamine for it. The 

stock broke off the back of the rifle, so LaBrec used electrical tape to wrap the 

stock and keep the loading mechanism in place. LaBrec admitted that he was 

trying to buy a working gun before the attempted armed robbery, and that Lloyd 

had tried to sell the Cobra on the day of the attempted armed robbery. LaBrec, 

however, denied on cross-examination that he had bought the Cobra from Lloyd or 

traded him for it. Still, LaBrec knew Lloyd would let him use the Cobra if he 

wanted to do so.

LaBrec said he lured Patterson to a secluded place by telling 

Patterson that LaBrec’s drug dealer would give Patterson cheaper 

methamphetamine if Patterson met with the drug dealer personally. LaBrec chose 

a new residential development as the robbery site because he thought there would 

not be cameras there. Lloyd and LaBrec picked Patterson up in Lloyd’s car, and 

Lloyd drove all three of them to a house under construction in the development. 

The three exited the car and headed toward the back of the house. As they walked, 

LaBrec prepared to pull out his rifle from a neoprene carrier bag; meanwhile, it 

was too dark for him to see when Lloyd pulled out his handgun. When they 

reached the back of the house, LaBrec and Lloyd both put their guns up, and 

Lloyd’s gun discharged before anyone said anything. LaBrec thought the

16
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discharge was accidental, due to the “weird” or “hairpin” firing pin on the Cobra’s 

trigger combined with Lloyd’s nervousness or adrenaline. Lloyd subsequently 

told LaBrec that he did not know why he shot Patterson, saying, “It just

happened.”

After Lloyd’s gun discharged, Patterson fell or stumbled back 

against some bushes, said “What the hell, Jesse,” and began running. Lloyd “shot 

some more” as Patterson ran away. LaBrec tried to fire his rifle as well, but the 

electrical tape wrapped around the stock blocked the safety, and a portion of the 

taped loading mechanism fell off as LaBrec ran alongside the house following 

Patterson. LaBrec tried to retrieve the dropped piece of his rifle, but he could not 

find it in the dark. Patterson ran out of sight while LaBrec was searching for the 

dropped piece. LaBrec then met up with Lloyd in the car in front of the house. 

They decided not to continue searching for Patterson because law enforcement 

could be on its way, so they left.

V

Lloyd and LaBrec drove from the scene of the shooting to 

Ryley Clark’s house to procure some methamphetamine. LaBrec went in and told 

Clark in front of Kayle LaRose, who was at Clark’s house, that he had just shot 

“K.P.” and was going to leave the state. LaBrec testified that he lied in front of 

LaRose to protect Lloyd and because he did not trust LaRose—so, if she snitched, 

her story would not match the facts. LaBrec then took Clark aside and whispered 

to him “what really happened.” LaBrec told Clark that his “money fell through,” 

but Clark still gave him some methamphetamine. Lloyd and LaBrec then drove to 

a random driveway in the country to get high and discuss what they were going to

18

do.
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LaBrec wanted to get rid of the guns and leave the state, but Lloyd 

did not. They decided to find someplace to lay low until morning, so LaBrec 

contacted Steve Kolpien. Kolpien met LaBrec and Lloyd at a truck stop in Cadott, 

then led them to a house where they left Lloyd’s car and then drove them to 

Connie Sonnentag’s residence. At Sonnentag’s house, LaBrec asked Kolpien how 

to get rid of a gun, and Kolpien told LaBrec he could melt LaBrec’s rifle down for 

him if LaBrec left the rifle with Kolpien, which he did. LaBrec subsequently told 

police he threw the rifle into the river because he wanted to protect Kolpien.

H9

10 Finally, LaBrec testified about an incident that occurred one to three 

days before the shooting. LaBrec sold Patterson methamphetamine while LaBrec, 

Patterson, Lloyd and Kayla Naser were in Lloyd’s car. During the transaction, 

Patterson made some threatening remarks to LaBrec. Patterson then exited the 

vehicle, “still talking shit.” LaBrec “got mad,” grabbed the .22 rifle he had with 

him, and pulled the trigger, trying to shoot Patterson in the back as Patterson 

walked away. The rifle did not fire, however, because there was no round in the 

chamber.

T|11 We turn next to the other evidence in the case relevant to this appeal. 

Patterson’s dead body was found on the morning of March 14 in the yard of a 

home near the house that was under construction where LaBrec testified the 

attempted armed robbery and shooting had occurred. The Chippewa County 

coroner determined Patterson bled to death from a single gunshot to the femoral 

artery in his thigh. The medical examiner who performed the autopsy determined 

the wound was inflicted by a high-caliber bullet, larger than a .22.

Tfl2 Chippewa County Sheriffs Department Investigator Bradley Lau 

testified that he marked a blood trail leading from the body that connected to

5
105

Case 2020AP000058 Appendix to Petition for Review Filed 04-21-2021



Filed 03-23-2021Opinion/DecisiqCase 2020AP000058

O No. 2020AP58-CR

another blood trail coming from the front of the house identified by LaBrec. Lau 

recovered three spent casings, one unfired round, and a fired bullet in a tree in the 

front lawn of the house. An additional spent casing was recovered from the 

backyard. The spent casings and unfired round were all marked “WIN .380 auto.” 

Lau also recovered what he termed a “magazine tube pusher” for a .22 rifle 

alongside the house, during a walk-through of the crime scene with LaBrec.

^[13 Law enforcement obtained video surveillance of Scherer buying 

ammunition for the Cobra in Lloyd’s company on March 11—two days before the 

shooting—as well as Lloyd and LaBrec’s earlier attempt to buy ammunition. 

Scherer authenticated still images of himself and Lloyd from the video and 

confirmed that he bought the ammunition for Lloyd. A hardware store manager 

testified that, on March 11, he had assisted two men who bought a magazine for a 

.380 handgun that was returned later that day. The return paperwork was made 

under LaBrec’s name.

^fl4 Law enforcement executed a search warrant at the residence of 

Bruce Willi at the same time they arrested Lloyd there. Among other items, they 

recovered a .380 Cobra magazine clip, unfired ammunition marked “WIN .380 

auto,” consistent with that purchased by Scherer and recovered at the crime scene, 

and a smashed phone. Willi testified that he had never owned a Cobra, the items 

were not his, and LaBrec had not been in his residence since the shooting. No 

.380 ammunition was recovered in a search of the residence where LaBrec was 

arrested. Heidi Kunsman testified that she had owned a purple Cobra, which she 

discovered was missing after the shooting when police executed a search warrant 

at her residence.
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15 Brandon Wooley told law enforcement that LaBrec had asked Lloyd 

to “help set up K.P.” Wooley did not think that Lloyd “even wanted to do 

anything,” but he was just doing what someone had told him to do. Wooley did 

not know much about the plan, other than it was “setting up, just rob him or 

something.”

16 Gary LaRose testified that he hung out with Lloyd, LaBrec and 

Timmy Johnson at LaRose’s house on the afternoon of March 13, getting high on 

methamphetamine. LaBrec showed LaRose a sawed-off rifle in pieces and asked 

if LaRose could fix it. Lloyd had a purple pistol, and he asked whether LaRose or 

Johnson knew anyone who wanted to buy it. Johnson similarly testified that 

LaBrec showed him and LaRose that he had a sawed-off .22 rifle with the stock 

broken off and that Lloyd showed them a purple pistol. Johnson said he asked 

Lloyd if he wanted to sell the purple pistol because his girlfriend might be 

interested in it. Johnson’s then-girlfriend Heather Schroeder testified that she 

looked at the purple gun in Lloyd’s possession, but she and Johnson decided not to 

buy it because Lloyd told them it was “hot.”

T|17 Chelsea Steinke testified that she was with Lloyd and LaBrec at 

LaRose’s house on the evening of March 13. Between 11:00 p.m. and midnight, 

Lloyd went outside to take a phone call, then came back in and told LaBrec they 

had to go. When Steinke asked where Lloyd and LaBrec were going, Lloyd 

responded that she did not want to know.

TJ18 Johnathon Turner, with whom Patterson had been staying, testified 

that Patterson told him earlier in the day that he planned to go out with LaBrec and 

Lloyd that night. Turner had previously told police that Patterson said he was 

getting picked up by someone, but Turner did not know whom. Turner testified
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that he did not immediately disclose that Patterson was going out with LaBrec and 

Lloyd because they were his friends.

]jl9 Kolpien confirmed that he had met up with LaBrec and Lloyd at the 

Cadott gas station in the early morning hours of March 14. Law enforcement also 

obtained video surveillance of Lloyd and LaBrec at the gas station in Cadott. 

Kolpien testified that LaBrec and Lloyd told him they had gotten into an argument 

with someone who was hurt real bad, but they did not give him details. Kolpien 

said they had a discussion about how to get rid of a gun “if you ever had to get rid 

of one,” and that Kolpien advised melting it down with a torch. Kolpien 

acknowledged that LaBrec left a “cooler” bag with him, but he maintained that he 

did not know it contained a rifle. Kolpien threw the bag in a dumpster in Boyd 

because LaBrec had asked him to get rid of it. Kolpien later led police to the 

dumpster, where they recovered the broken .22 rifle in the bag. Kolpien told 

police LaBrec stated he “pulled the trigger,” but Kolpien testified at trial that he 

could not really recall who made the statement because he was high on 

methamphetamine at the time of the conversation.

Tf20 Based on the above evidence, Lloyd requested an instruction on 

conspiracy to commit robbery by use of force as a lesser included offense of 

conspiracy to commit armed robbery. The circuit court denied the request. The 

court granted the State’s request to instruct the jury on several lesser included 

offenses on the homicide charge, including homicide by negligent operation of a 

dangerous weapon. The jury convicted Lloyd on the charges of attempted armed 

robbery and possession of a firearm by a felon, but it acquitted him of all 

homicide-related charges.
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DISCUSSION

We independently review a circuit court’s refusal to submit a jury 

instruction on a lesser included offense as a question of law. State v. Barreau, 

2002 WI App 198, Tfl7, 257 Wis. 2d 203, 651 N.W.2d 12. A lesser included 

offense is one that “does not require proof of any fact in addition to those which 

must be proved for the crime charged.” Wis. Stat. § 939.66(1) (2019-20). Here, 

the parties agree that conspiracy to commit robbery by threat of force is a lesser 

included offense of conspiracy to commit armed robbery. Therefore, the only 

issue before us is whether the evidence presented at trial provided reasonable 

grounds both for acquittal on the greater charge and conviction on the lesser 

charge. See Barreau, 257 Wis. 2d 203, ^[17. In considering this question, we 

view the evidence in the light most favorable to the defendant. Id.

121

Tf22 Lloyd argues that the evidence presented at trial would reasonably 

support the theory that Lloyd accompanied LaBrec to rob Patterson, but that Lloyd 

did not have a gun with him—having sold, traded, given or loaned the Cobra to 

LaBrec. Lloyd notes: (1) it was LaBrec, not Lloyd, who had a grudge against 

Patterson and had previously attempted to shoot him; (2) Wooley did not say that 

the plan Lloyd disclosed to him to rob Patterson involved a weapon; (3) the jury 

acquitted Lloyd of any homicide charges, including by negligent use of a firearm 

or as a natural and probable consequence of a conspiracy to commit armed 

robbery; (4) LaBrec had a motive to shift blame to Lloyd; and (5) LaBrec was 

trying to buy an operable gun while Lloyd was trying to sell the Cobra just hours 

before the shooting.

^[23 None of these points reasonably supports the conclusion that Lloyd 

and LaBrec conspired to commit a robbery by threat or use of force, rather than by
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threat or use of a dangerous weapon, given the other evidence at trial. Lloyd was 

seen in possession of the presumed murder weapon, the Cobra, just hours before 

the shooting. Lloyd was involved in buying ammunition for the Cobra only two 

days before the shooting. After the shooting, ammunition for the Cobra was 

discovered in the residence where Lloyd was staying, not where LaBrec was 

staying. Also after the shooting, LaBrec arranged for the disposal of the .22 rifle, 

but not of the Cobra. The fact that the jury acquitted Lloyd of any homicide 

charge does not compel the conclusion that it believed LaBrec was in possession 

of the Cobra and shot Patterson. Rather, the jury could have believed LaBrec’s 

testimony that the Cobra discharged accidentally, and concluded that it was not 

reasonably foreseeable that it would discharge.

^|24 In sum, there was no evidence whatsoever that Lloyd transferred the 

Cobra to LaBrec before the shooting. The only reasonable conclusion to draw 

from the evidence that Lloyd brought a weapon with him to the attempted robbery 

and that Patterson was shot with that weapon is that Lloyd was, in fact, using the 

weapon during the attempted robbery. Therefore, the circuit court properly 

refused to instruct the jury on the lesser included offense of conspiracy to commit 

robbery by threat or use of force.

By the Court.—Judgment affirmed.

This opinion will not be published. See WlS. STAT.

Rule 809.23(l)(b)5. (2019-20).
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FILED
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Clerk of Circuit Court 
Chippewa County. Wl 
2016CF000325

BY THE COURT:

DATE SIGNED: January 14, 2019

Electronically signed by Judge James M Isaacson
Circuit Court Judge

STATE OF WISCONSIN CIRCUIT COURT BRANCH 2 CHIPPEWA COUNTY
. State of Wisconsin vs. Jesse Ray LLOYD Judgment of Conviction

Sentence to Wisconsin State Prisons and 
Extended Supervision

Date of Birth: 04-24-1995 Case No. 2016CF000325
The defendant was found guilty of the following crime(s):

Trial Date(s)
To Convicted

Date(s)
Severity CommittedCt. Description Violation Plea

2 [939.31 Conspiracy to Commit]
Armed Robbery with Use of Force 943.32(2)

3 Possess Firearm-Convicted of a 941.29(1m)(a) 
Felony

Not Guilty Felony C 03-13-2016 Jury 10-09-2018
Not Guilty Felony G 03-13-2016 Jury 10-09-2018

IT IS ADJUDGED that the defendant is guilty as convicted and sentenced as follows:

Ct. Sent. Date Sentence Length Agency Comments
2 01-10-2019 State Prison w/ Ext. Supervision 25 YR Department of 1,029 days credit.

Corrections
Department of
Corrections

3 01-10-2019 State Prison w/ Ext. Supervision 10 YR

Total Bifurcated Sentence Time
Confinement Period 
Ct. Years Months Days 
2 15
‘3 5

Extended Supervision 
Years Months Days

Total Length of Sentence 
Years Months DaysComments

0 0 10 0 0 25 0 0
00 0 05 10 0 0

Sentence Concurrent With/Consecutive Information:
Ct. Sentence Type Concurrent with/Consecutive To Comments

Count 2 
Count 2

3 State Prison 
3 Extended Supervision Consecutive

Consecutive

Conditions of Extended Supervision: 
Obligations: (Total amounts only)

Mandatory
Victim/Wit. 5% Rest. DNAAnal. 
Surcharge Surcharge Surcharge

Attorney
Fees

O Joint and Several
RestitutionFine Court Costs Other

10.00 326.00 26.00
Agency/Program Comments

184.00 500.00
Ct. Condition
2 Employment / School Maintain full time employment or school.

112
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Agency/Program CommentsCt. Condition
AODA Assessment and counseling as required and follow 
through and complete all required treatment.
Not to possess or consume any alcohol.
Not to possess or consume any illegal drugs.
Not to possess any drug paraphernalia.
Not to go on any premises where primary purpose is the 
sale of alcohol.
Not to possess any firearms.
Not to associate with anyone involved in illegal drug 
activities.
Submit a DNA sample.
Subject to random urine screens.
Not to possess any firearms.
Plus supervision fees.
If probation is revoked or discharged with outstanding 
financial obligations, a civil judgment shall be entered 
against the defendant in favor of restitution victims and/or 
governmental entities for the balance due.
All available enforcement actions will be used to collect the 
debt.
Maintain full time employment or school.
AODA Assessment and counseling as required and follow 
through and complete all required treatment.
Not to possess any firearms.
Not to possess or consume any alcohol.
Not to possess or consume any illegal drugs.
Not to possess any drug paraphernalia.
Not to go on any premises where primary purpose is the 
sale of alcohol.
Not to possess any firearms.
Not to associate with anyone involved in illegal drug 
activities.

2 Alcohol treatment

Prohibitions2

2 Other

Firearms/Weapons Restriction 
Costs

2
2

3 Employment / School 
Alcohol treatment3

Firearms/Weapons Restriction 
Prohibitions

3
3

Submit a DNA sample.
Subject to random urine screens.
Pius supervision fees.
If probation is revoked or discharged with outstanding 
financial obligations, a civil judgment shall be entered 
against the defendant in favor of restitution victims and/or 
governmental entities for the balance due.
All available enforcement actions will be used to collect the 
debt.

3 Other

3 Costs

Pursuant to §973.01(3g) and (3m) Wisconsin Statutes, the court determines the following:
. The Defendant is |X] is not [""] eligible for the Challenge Incarceration Program.
The Defendant is [X] is not fj eligible for the Substance Abuse Program.

IT IS ADJUDGED that 1029 days sentence credit are due pursuant to §973.155, Wisconsin Statutes

IT IS ORDERED that the Sheriff shall deliver the defendant into the custody of the Department.
If the defendant is in or is sentenced to state prison and is ordered to pay restitution, IT IS ORDERED that the defendant 
authorize the department to collect, from the defendant's wages and from other monies held in the defendant's inmate 
account, an amount or a percentage which the department determines is reasonable for restitution to victims.
If the defendant is placed on probation or released to extended supervision, IT IS ORDERED that the defendant pay 
supervision fees as determined by the Department of Corrections.

113
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THIS IS A FINAL ORDER FOR THE PURPOSE OF APPEAL.

Distribution:

James M Isaacson, Judge 
Wade Newell, District Attorney 
Aaron A. Nelson, Defense Attorney 
DEFENDANT 
CHSO JAIL
PROBATION & DOC (eftled)
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that you read? We'll both get written copies?1

THE COURT: I hope.2

That is my hope as well.3 MR. NELSON:

4 (Recess was taken from 8:51 a.m. to 9:50 a.m.)

We're back on the record in5 THE COURT:

6 State vs. Lloyd, same appearances as before. The

7 original issue we were going to talk about, I

8 thought, and I still think we are going to do that,

9 is the party to the crime language in the

10 instruction. Mr. Nelson, we talked about the three

theories, and you want to pursue that with why we11

12 should not use all three, is that correct? Is that

how I understand your argument?13

14 Mr. Newell just brought upMR. NELSON:

15 another one that is fresh in my mind. We have to

16 deal with that on the record right now, whether the

17 State gets party to the crime instructions and

18 whether I get the lesser included — I think it's

19 1174 of Count 2, conspiracy to commit robbery, which

20 is a lesser included of conspiracy to commit armed

21 robbery.

22 And the falsus in uno?MR. NEWELL:

23 Instruction 305, falsus inMR. NELSON:

24 uno, throwing in some Latin there for us. I

misspoke before.25 1479 is the lesser included jury

7 115
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instruction. So my preference is to take up falsus1

in uno later, because we need to figure out party to2

a crime liability first. But my preference is to3

first address this lesser included on the conspiracy4

Count 2, unless somebody has a different plan.5

You want to do that one first6 MR. NEWELL:

7 and then party to the crime?

8 Yes, please.MR. NELSON:

9 So we’re talking about theTHE COURT:

lesser included robbery by use or threat of force.10

11 When we were off the record.MR. NELSON:

12 Mr. Newell alluded to the fact that he is contesting

13 that as he doesn't think there is a factual basis.

14 I believe there is a factual basis. There is

15 evidence that Kenneth Patterson did a, quote, rip on

16 The evidence was that Matthew —Matthew LaBrec.

17 what happened was Kenneth Patterson, for lack of a

18 better term, sold Matthew LaBrec fake drugs, and as

19 a result of that, ripped him. Whether that's a

20 theft or a robbery is probably a legal argument, but

it's not an armed robbery.21 There was evidence that

22 after that occurred, my client may have spoke with

23 somebody else about doing a, quote, rip on Kenneth

24 When asked to define what that ripPatterson.

25 meant, the person said, I don't know. It was never

IDS'
8
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defined.1

I think it's circumstantial evidence, one2

could say, if there was a plan, the plan was to do3

4 to Kenneth Patterson what was done to Matthew

5 LaBrec, and that's not an armed robbery. That's a

6 rip. Whether a rip is a robbery or not, I think is

7 certainly an argument, but it's clearly not an armed

8 So I think there is a factual basis basedrobbery.

9 upon that circumstantial evidence.

10 In addition, Matthew LaBrec said on

March 18th to Adam Frederick, officer who testified.11

12 that they talked about planning on ripping him, and

13 Matthew LaBrec said, taking his money and leaving

So there is evidence that the plan was to take14 him.

15 his money and leave him without guns. There is also

circumstantial evidence that this talk of rip.16

17 ripping off K.P., was before anybody had acquired

18 There is also circumstantial evidence thatguns.

19 Mr. Lloyd was trying to sell his gun hours before

20 this alleged attempted armed robbery occurred.

21 So there is lots of either direct evidence

and/or circumstantial evidence that something else22

23 could have been afoot on March 13th other than an

24 armed robbery. One of those things would be the

25 lesser included of robbery. The other of those

lt?(e
9
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things would be crimes that haven't been alleged and1

aren't lesser included.2

But for all those reasons, I think there3

is a factual basis that a reasonable jury could say.4

maybe they were just going to rob him, weren't going5

to use guns, or at least that's not what Jesse knew.6

Matthew might have known something, but they don’t7

need to believe what Mr. LaBrec said, and there is8

no evidence at all of statements from Jesse Lloyd as9

to what he knew or what his plan was.10 That's the

basis for the lesser included. I think that's11

sufficient evidence in the record to get that lesser12

included.13

Mr. Newell.14 THE COURT:

15 I guess I disagree with that.MR. NEWELL:

The evidence we have here from Mr. LaBrec is that16

the robbing was going to be armed. He explained the17

whole -- he even pulled out his gun and had it18

19 ready. The defendant didn't testify. We can't use

that against him, but he also doesn't get the20

benefit of his — him presenting as if he is — I21

guess as if is giving a version of what occurred.22

The only version of what we have of what occurred23

that day is that guns were used.24

Obviously there was a shooting.25 There

\e>l
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were pieces to two guns that were there. By pieces,1

I mean the pieces of the .22 and the casings to the2

. 380, so there are two guns that were used there.3

The fact that there had been earlier discussion4

about robbing in general, those discussions weren't5

6 about not using guns, just guns weren't mentioned at

all. I don't know how reasonable jurors looking at7

8 these facts could say no guns were used for this

9 robbery.

10 MR. NELSON: Well, the problem that the

State has is they didn't charge it out as an armed11

robbery. They didn't charge it out as an attempted12

armed robbery. The count is conspiracy to commit13

armed robbery, which is all about the plan14

15 beforehand. So whether guns were or weren't used is

irrelevant to the analysis of a conspiracy.16 The

17 conspiracy all comes down to what was the plan and

18 what was Mr. Lloyd's knowledge of that plan. There

19 is no proof of his knowledge of a plan other than

20 what Matthew LaBrec has said of him.

21 Yes, he didn't testify. You can't hold

that against him. My point in raising that is there22

is no evidence that he knew of a plan to use guns.23

A reasonable jury could say, we don't believe24

25 Mr. LaBrec, and therefore, they might have had a

I&8
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plan to rip him, but it wasn't to rip him with guns.1

So again, this is about conspiracy, not what2

actually happened, because the State chose to charge3

that in the charging document, and there is a4

5 factual basis for a reasonable jury to conclude that

6 there was not a plan to use and commit an armed

robbery but instead a plan to just do a rip.7

8 Last chance.THE COURT:

9 The evidence is that thereMR. NEWELL:

are two parts to the conspiracy. Not just the plan.10

but then the parties have to take actions in11

furtherance of that plan. So all the actions in12

furtherance of that plan in this particular case in13

the conspiracy is the use of guns. Where is the in14

15 furtherance of the plan the evidence that involves

not using guns?16

Calling him up, getting in a17 MR. NELSON:

car, driving to a location, all of the other18

19 evidence that the State put in. They don't have to

have that one theory. There is evidence of a rip20

and a rip alone without the guns.21

I disagree, Mr. Nelson.22 THE COURT: I

think the overwhelming evidence here was a plan to23

rip him off, and the plan was that they were to have24

firearms because, by Mr. LaBrec's testimony, they25

10*112012
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were slightly built people in relation to how well1

Again, there is evidence of twoK.P. was built.2

guns being at the site. The plan had always been to3

take him out to this place and rob him, and guns4

were there as part of the plan to equalize the odds.5

I don’t think there is any reasonable juror — well,6

I am not going to go there what the jury will do or7

not do.8

You went there yesterday,9 MR. NELSON:

Judge, and I appreciate that Your Honor has certain10

beliefs and opinions, and you have articulated them11

here, but a reasonable jury doesn't have to agree12

with Your Honor.13

THE COURT: I agree.14

A reasonable lawyer doesn't15 MR. NELSON:

have to agree with Your Honor.16

That's just why I stopped.17 THE COURT:

18 Because a reasonable juryMR. NELSON:

19 doesn't have to agree, a reasonable jury could say

no, there isn't overwhelming evidence of that, and20

there is a lesser included. There is something else21

Your Honor gets to makethat could have happened.22

your ruling, but there is clearly evidence to put23

forward a lesser included on the robbery. There is24

as much evidence for the lesser included on the25

no
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robbery as there is on the lesser included on the1

homicide. How is one different from the other?2

There is no distinction on the level of evidence on3

either lesser included. So for Your Honor to give4

the State's lesser included and deny the defense5

6 their lesser included, I think is inconsistent, I

think it's not based upon facts, and I think it is7

8 legal error.

9 THE COURT; I think the facts, as I heard

the testimony, are there was an armed robbery plan.10

I don't believe there is evidence to support any rip11

12 that you refer to without the use of guns.

Other than the quote that was13 MR. NELSON:

actually in evidence? Taking his money and leaving,14

15 we were going to rip him.

That's after the parties had16 THE COURT:

armed themselves to equalize the odds.17 That's

undisputed as well.18

Everything is disputed here.19 MR. NELSON:

Judge. For Your Honor to say something is20

undisputed, I think is far from — I don't want to21

say the truth, but it's inaccurate. It's all22

disputed.23

You made your argument. We' re24 THE COURT:

25 done. Thank you.
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