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STATE OF WISCONSIN
IN SUPREME COURT RECEIVED
State of Wisconsin, APR 21 2020
CLERK OF coutt amte
Plaintiff, (;\F‘.‘:éﬁwsm
vs.
Case # 18CF303

Blake Fitzgerald FoOXX S3IECR

Defendant.

EMERGENCY MOTION FOR EXCEPTION TO IN RE THE MATTER OF JURY TRIALS
DURING THE COVID-19 PANDEMIC

PLEASE TAKE NOTICE THAT the Defendant, by his attorney Albert
Moustakis, files this motion with the Supreme Court of Wisconsin for an exception to
Supreme Court Order, In re the Matter of Jury Trials During the COVID-19
Pandemic, dated March 22, 2020.

i. Introduction

“In all eriminal prosecutions, the accused shall enjoy the right to a speedy
trial{.]"! By order of the Supreme Court of Wisconsin, the Defendant has been denied
this constitutional right. While preserving his right to challenge the Supreme Court’s

assertion of this power, the Defendant asks the following:

(1) For an exception to the Supreme Court of Wisconsin order filed March 22, 2020,
or in the alternative

(2) An order that tolling of Defendant’s speedy trial demand immediately cease on
May 23, 2020.

17.S. Const. amend. X1, § 1
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ii. Factual Allegations
In further support of this motion, the Defendant states the following:

1. On October 17, 2018, a felony complaint was filed in the State of Wisconsin
Circuit Court of Oneida County, case number 2018-CF-303. This complaint
charged the Defendant with one count of Interference w/ Custody-After Court
Order. The complaint alleged that on September 4, 2018, in the City of
Rhinelander, Oneida County, Wisconsin, the Defendant as a parent, did, after
issuance of a temporary or final order specifying joint legal custody rights and
periods of physical placement, withhold a child, from the other parent in
violation of the order, contrary to sec. 348.31(3)(c) Wis. Stats. This violation is
a Class F Felony, and upon conviction may be fined not more than Twenty Five
Thousand Dollars ($25,000), or imprisoned not more than twelve (12} years
and six (6) months, or both. (A copy of which is attached as Exhibit #1 and

incorporated herein by reference).

2. On October 17, 2018, an Extradition Forecast was also filed in Oneida County
setting a cash bond in the amount of $20,000.00. (A copy of which 1s attached

as Exhibit #2 and incorporated herein by reference).

3. On October 18, 2018, an arrest warrant was issued and cash bond set by the
Oneida County Circuit court in the amount of $7,500.00. (Copies of the arrest
warrant and bond are attached as Exhibits #3 & #4, respectively, and

incorporated herein by reference).

4. The Defendant has been in custody in this matter, unable to post bond since

December 2019.

5. On December 27, 2019, the defendant filed a Demand for a Speedy Trial. (A
copy of which is attached as Exhibit #5 and incorporated herein by reference).

6. The court had previously set the matter for trial on March 31st, 2020. That is
approximately 95 days after the Defendant filed his request for a speedy trial.

Page 2 of 7
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7. On March 10th, 2020, the Defendant, filed a motion to modify bond. (A copy of
which is attached as Exhibit #6 and incorporated herein by reference).

8. Defendant’s current custody situation during the COVID-19 pandemic has not
only increased his risk of contracting COVID-19, it is also hampered counsel’s

ability to effectively assist in his defense.

9. Defendant was put in isolation for 14 days because of jail staff placing him in
the booking area which is considered a hot spot in the jail. For the 14 days
following his exposure to the hot spot, he was only able to reach his attorney
during a two-hour period (March 25, 2020 Status / Pre-Trial Conference Tr. at
23).

10. As a result of Oneida Couaty jail policy in response to COVID-19, legal counsel
and investigators must have contact with clients by telephone only (March 25,
2020 Status / Pre-Trial Conference Tr. at 16-17).

11.The Supreme Court of Wisconsin order, In re the Matter of Jury Trials During
the COVID-19 Pandemic, fails to set a date in which tolling for speedy trial

demands ends.
iii. Exception to the March 22, 2020 Order

Defendant has been denied his right to a speedy trial guaranteed by the Sixth
Amendment to the United States Constitution and Art. I, § 7, of the Wisconsin
Constitution. Whether a defendant has been denied the right to a speedy trial is a
constitutional question that the Supreme Court reviews de novo.2 The trial court's
underlying findings of historical fact, however, will be upheld unless they are clearly

erroneous.?

Defendant asks that this Court make an exception to its March 22, 20202

order. In considering whether to make the exception, Defendant asks the Court to

2 State v. Ziegenhagen, 73 Wis. 2d 656, 664, 245 N.W.2d 656 (1978).
3 Wis. Stat. § 805.17(2); State v. Clappes, 136 Wis. 2d 222, 235, 401 N.W.2d 759 (1987).

Page 3 of 7
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consider the following: Under both the United States and Wisconsin Constitutions, to
determine whether a defendant has been denied the right to a speedy trial, a court
must consider: (1) the length of the delay; (2) the reason for the delay, i.e., whether
the government or the defendant is more to blame for the delay; (3) whether the
defendant asserted the right to a speedy trial; and (4) whether the delay resulted in
any prejudice to the defendant.4

a. Length of Delay and Reason for Delay

First, a court must determine that the length of the delay is presumptively
prejudicial before inquiry can be made into the remaining three factors.5 If the length
of the delay is presumptively prejudicial and the court determines that, under the
totality of the circumstances, the defendant has been denied the right to a speedy
trial, the charges must be dismissed. See Barker, 407 U.S. at 522.

On March 26, 2020, ninety (90) days had passed since the Defendant filed his
speedy trial demand. The circuit court scheduled the initial trial date for March 31,
2020. Currently, the trial has been rescheduled for June 02, 2020, at which time, 158

days will have passed since Defendant’s speedy trial demand.
b. Prejudice to Defendant

Defendant reasserts that the Wisconsin Supreme Court does not have the
power to indefinitely suspend his Sixth Amendment right to a speedy trial. This is
not a power that was vested in the Court under Article VII, subsection 3 of the
Wisconsin Constitution. Defendant concurs with the dissenting opinion of Honorable

Rebecca Grassl Bradley and incorporates her argument herein by reference. In that

4 Doggett v. United States, 505 U.S. 647, 651 (1992); Barker v. Wingo, 407 U.S. 514, 530 (1972); Day
v. State, 61 Wis. 2d 236, 244, 212 N.W .24 489 (1973).

5 See Doggeit, 505 U.S. at 651-52 (holding "[T]o trigger a speedy trial analysis, an accused must
allege that the interval between accusation and trial has crossed the threshold dividing ordinary
from “presumptively prejudicial' delay."); Hatcher v. State, 83 Wis. 2d 559, 566-67, 266 N.W.2d 320
(1978)).

Page 4 of 7
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sense, the prejudice to the Defendant in this case is extreme—he is being denied a

constitutional right.

The Defendant currently stands as an innocent man in a non-violent
interference of custody case and he has been deprived of his freedom because of the
excessive nature of the cash bonds. He has entered his plea of not guilty and
demanded his speedy trial. He asserts that the Wisconsin Supreme Court could have
disseminated a less punitive order that would have protected his constitutionally
guaranteed right as well as the public at large. For instance, because schools are
closed, it would have been easy to use an auditorium and effectively implement safety
protocols for the public and still effectively been able to protect Mr. Fitzgerald’s right
to a speedy trial. This is only one less intrusive way of protecting the Defendant’s
right. It appears to the Defendant that the court failed to take a less intrusive path,
instead just blanketing the entire state which has added to the overall negative
mmpact of COVID-19.

The Defendant is asking this Court to make an exception to its order, In re the
Matter of Jury Trials During the COVID-19 Pandemic, so that he can exercise is
Constitutional and statutory right to a speedy trial.

iv.  Tolling Cease on May 23, 2020

In the alternative, if this Court does not grant Defendant’s motion for an
exception to its order, the Defendant respectfully requests that this Court make a
clarifying order that tolling for speedy trial demands cease on May 23, 2020.

Based on the Wisconsin Supreme Court order, In re the Matter of Jury Trials
During the COVID-19 Pandemic, there is no calculable end to the ongoing delay.

The way the Wisconsin Supreme Court has entered its order regarding COVID-
19 is inappropriate because it fails to indicate a time when his right to the speedy
trial resumes. The United States District Court for the Eastern District of Wisconsin
issued a similar order to, In re the Maiter of Jury Trials During the COVID-19

Page 5 of 7
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Pandemic. A major difference between the two orders is that order from the Eastern

District of Wisconsin set timelines for tolling:

In criminal cases, the court finds that the period of any
continuance entered from the date of this order through
May 1, 2020 as a result of this order shall be EXCLUDED
under the Speedy Trnal Act, 18 U.S.C. § 3161(h){(7)(A),
because the court finds that the ends of justice served by
taking that action outweigh the interests of the parties and
the public in a speedy trial, given the need to protect the
health and safety of defendants, their counsel, prosecutors,
court staff and the public by reducing the number of in

person hearings to the fullest extent possible.¢

This guarantees a date in which the time to be calculated for a speedy trial
demand continues to be counted, thus minimizing the prejudice to a defendant. The
United States District Court for the Western District of Wisconsin made a similar
order:

Accordingly, the court orders that the period of any
continuance entered from March 18,2020, through May 18,
2020 shall be excluded in the calculation of Speedy Trial
Act time limits, as provided in 18 U.S.C. §3161(h)(7)(A).”

Again, this order guarantees a date in which the time to be calculated in a

speedy trial demand continues to be counted.

Unlike the above two examples, the Supreme Court of Wisconsin’s order in In
re the Matter of Jury Trials During the COVID-19 Pandemic, fails to set a date in

which the time to be calculated in a speedy trial demand continues to be counted.

6 United States District Court Eastern District of Wisconsin, General Order No. 20-2.
7 United States District Court for the Western District of Wisconsin, Admin. Order 362.
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Rather, it allows the presiding circuit court judge to simply set a date “after May 22,
2020,” without any guidance on how this affects the tolling of the speedy trial

demand.

Defendant respectfully asks that this Court find that tolling of Defendant’s
speedy trial demand cease on May 23, 2020 and the calculable time for the demand

resume,
V. Conclusion

Defendant respectfully asks this Court for an exception to the Supreme Court
of Wisconsin order filed March 22, 2020. In the alternative, Defendant respectfully
requests an order that tolling of Defendant’s speedy trial demand immediately cease

on May 23, 2020 and the calculable time for the demand resume.

Dated this ___16 day of April 2020.

y )z

Albert Moustakis

Bar # 1018354

P.O. Box 1934

Eagle River, WI 54521

Moustakis & Mettelka, LLC
Attorneys for Defendant
219 8. Main Street

P.O. Box 1934

Eagle River, WI 54521
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Case 2018CF0CG30. Document 1 Filed 10-17-2018 Page 1 0of 6 FILED
10-17-2018
ONEIDA COUNTY
STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY CLERR OF CiRCUIT
DA Case No.: 20180N001422 2018CF000303
STATE OF WISCONSIN, Assigned DAJADA: Mary M. Sowinski
Plaintiff, Agency Case No.: 2018-00007024
vs. Court Case No.:
ATN:
BLAKE C. FITZGERALD
508 19th Avenue, WF
West Fargo, ND 58078 CRIMINAL COMPLAINT
DOB: 07/23/1983
Defendant.
For Official Use

The undersigned, being first duly sworn, states that:

Count 1;: INTERFERE W/ CUSTODY-AFTER CUSTODY ORDER

The above-named defendant on or about Tuesday, September 4, 2018, in the City of
Rhinelander, Oneida County, Wisconsin, as a parent, did, after issuance of a temporary or final
order specifying joint legal custody rights and periods of physical placement, withheld a child,
from the other parent in violation of the order, contrary to sec. 848.31(3)(c) Wis. Stats., a Class
F Felony, and upon conviction may be fined not more than Twenty Five Thousand Dollars
($25,000), or imprisoned not more than twelve (12) years and six (6) months, or both.
PROBABLE CAUSE:

Complainant is an officer with the Oneida County Sheriffs Department and bases this
complaint upon the written report of Sergeant Kurt Helke of the Rhinelander Police
Department, whose reports have been used in the past and found to be truthful and reliable.
The report of Sergeant Helke is attached hereto and incorporated herein by reference.

Based on the foregoing, the complainant makes this complaint upon information and belief.

Eyhibit &

10/16/2018
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RHINELANDER POLICE DEPARTMENT

OFFENSE FIELD REPORT cse 2018-00007024
201 N. Brovn Street
Rhlnelanger, Vi 54501

SUPPLEMENTAL NARRATIVE

On Friday, October 14, 2018 | spoke with Asgistant District Attorney Mary SOWINSK) regarding a child custody
issue involving Kylie Y. SCHNEIDER (DOB 06-28-84) and Blake C. FITZGERALO (DO8 07-23-83). | had been
aware at that point that FITZGERALD had physical custody of two minor children, Graysen J. FITZGERALD (DOB
04-11-14) and Mason B. FITZGERALD (DOB 07-11-11) in North Dakota and in viotation of an existing family court
order out of North Dakota. SCHNEIDER resides at 309 N. Pelham St. in the City of Rhinelander.

The information | had at that time was that there was a scheduled child custody exchange at the beginning of
Sepiember in Minnesota which did not occur. At that time, Blake allegedly returned to North Dakota with the
chitdren aftsr disagreeing with the transportation arrangements. SCHNEIDER had been making attempts to get har
children home since that time. SCHNEIDER had been in contact with Detective Craig DANIELSON from the West
Fargo, ND Police Dapartment. DANIELSON had subsequently been communicating with SOWINSKI regarding the
matter. SOWINSK| stated she was actively trying to have FITZGERALD charged with Interference with the custody
of a child, but needed a referral with some information regarding the matter. | informed SOWINSKI that | would
conduct an Investigation into the malter and refer my findings to her.

| contacted SCHNEIDER to come fo the police department with her documentation to initiate a formal complaint and
investigation. SCHNEIDER comgplied and came to the police department. SCHNEIDER stated she had been long
having problems with her ex-husbard, Blake FITZGERALD and had a current resiraining order against him. [ first
askad to review the current court order out of North Dakota regarding chitd custody. SCHNEIDER provided me with
State of North Dakota, Cass County Court File Number 09-2015-DM-01322 based upon decisions reached an
August 29, and August 30 in that jurisdicticn. The document dearly indicates SCHNEIDER to have, “primary
residential responsibility of {he children” in paragraphs 13 and 28.

The order outlines a holiday visitation schedule as well as a summer vigitation schedule indicaling that Blake would
have three weeks of Summer visitation time each month of June, July, and August with the weeks being separated
by one week for SCHNEIDER to have vacation fime with the kids.

SCHNEIDER indicaled that the exchanges were going weil over the Summer and she frequently used a friend,
identified as Daniel MULLINS to transport the children to the scheduted meeting peint at Bloomingten Police
Department in Minnesota and back. SCHNEIDER also mentioned that earlier in the year, in approximately April,
she was arrested in Minnesota for an operating while intoxicated offense where her children were not with her. As a
result of that, she may have hac an arrest warrant issued in Minnesota. SCHNEIDER further elaborated that she did
not have a reliable vehicle to continuaily make the trip o Minnesota.

SCHNEIDER stated Biake had a perioo of visitation from June 8 until the 28%, from July & until July 29, and then
gtarting on August 5 was the August visitation period with the children set to return home for the stast of {he school
year. SCHNEIDER stated MULLINS transported the children during each of the exchanges with no protest from
Blake. SCHNEIDER stated she elected to allow Blake to keep the children through Labor Day as he was scheduled
to have the children over that holiday weekend and it would prevent an extra rlp back and forth from Wisconsin and
North Dakota.

SCHNEIDER showed me a series of fext messages indicating she was making plans for the chiid exchange on
Labor Day and before the first day of school. On Saturday, September 1, 2018 SCHNEIDER attempted to arrange
for Sean SMITH, the father of her other child to bring the children back {o Rhinelander as he was in Minnesota.
Photos posted to Facebock on September 2 [ndicated that Blake did meet with Sean at the Mafl of America however
cheose not to allow the boys ieave with SMITH. Blake message SCHNEIDER that he would only meet with her and
had a right to change his feelings. It was presumed at this point that Blake learned of SCHNEIDERs warrant and
was attempting to get her to Minnesota to have her arrested. Blake stated he would meet SCHNEIDER at the
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RHINELANDER POLICE DEPARTMENT
OFFENSE FIELD REPORT @ 2018-00007024
201 N. Broan Street
Rhinelander, W1 54501

| SUPPLEMENTAL NARRATIVE CONTINUATION |

Bloomington Police Department on Monday at 4:00 P.M. SCHNEIDER then messaged Blake Indicating that Dan
MULLINS would again be there for the child exchange. Blake indicated that this would no longer be acceptable.
SCHNEIDER indicated she did not have a reliable vehicle and made continued efforts to allow for this exchange to
happen.

On Monday, September 3 at approximately 4:00 P.M, Blake messaged SCHNEIDER indicating he was at the
Bloomington Police Dapariment and would be leaving unless sha would be there shortly. SCHNEIDER countered
that MULLINS would be there at 4:30 P.M, due to traffic and BLAKE elected to raturn to North Dakola with the
children. Blake indicated {t was now SCHNEIDER'S responsibility to get the boys. Blake further texted, “You can
come fo Fargo™.

SCHNEIDER stated she had been filing documents through Nerth Dakota and attempting to work with the West
Fargo Police Department to get her children. SCHNEIDER stated she was hesitant 1o go to North Dakata because
the restraining order and the police sending a message that they would not assist her in getting her children.
According to the West Fargo officers, all of the child custody issues ware civil in nature and they could not assist,

1 did a North Dakota public records search to see what action was being taken an the family court case. There was
significant activity on the case stanting on September 5 including a motion to compal compliance with existing order,
a motion for Ex Parte Emergency relief and an order io deny this motion. It appsears that the court has taken no
immediate action regarding the piacement of the children aside from establishing a hearing date of November 19%,
In the meantime, Blake was keeping custody of the children in violation of the order and adversaly affacting the
children’s abillty to begin school in Wisconsin,

| made contact with Detective DANIELSON who had been working on the case as well. DANIELSON again
explained that his officlal actions were limited as he was not parmitted to be involved in any chiid custody malter,
however could speak with Blake under an agency assist. DANIELSON later iold me that he had & cordial discussion
with Blake regarding the cuslody issues and the potential for criminal charges,

Blake then called me at 5:00 P.M. and | spoke with him in a 52 minute phone call allowing him to voice his concerns
and frustrations. Initiafly Blake accused me of having a personal relationship with SCHNEIDER and made several
accusations regarding SCHNEIDER abusing alcohol and drugs, as well as her fabricating injuries sustained in a
domestic violence incidant from the past making her unfit as a parent. Blake stated he had Grayson and Mason
enrolled at scheol in Fargo and had them playing hockey. Blake stated he would comply with the court order as
advised by his attorney. Blake further stated that we would, “rip the boys cut of school” and not allow them to say
goodbye to their friends. | reminded Blake that {he court order that ! reviewed indicatad the chiidren were to attend
school in Wisconsin while in the custody of their mother. | asked Blake what would happen if SCHNEIDER were to
drive to North Dakota to get the boys and he said, *! would have to ablde by the court order™.

| again spoke with SCHNEIDER who said she was prepared to leave immediately to go to Fargo to get her children,
SCHNEIDER bagan making plans with her mother to drive to Fargo, North Dakota, Based upon some previsions |
read in the court order and what | found to be objectively reasonable, | felt that a good time for the exchange of the
children would be 4;00 P.M. on Sunday October 14% at the West Farge Police Department. This would be the
Jurisdiclion where Blake was residing with the children. SCHNEIDER stafed she would make it work and gat to Fargo
at that time.

Blake called me back on Saturday, October 13 af 1:27 £.M. and | again spoke with him at length and allowed him to
vent his frustrations on the matter. | made a concerted effort to convince Blake that adherence fo the existing court
order would be [n his best interests. Blake again started the conversation being confrontational and accusing me of
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RHINELANDER POQLICE DEPARTMENT
OFFENSE FIELD REPORT caser 2018-00M) 7024
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SUPPLEMENTAL NARRATIVE CONTINUATION J

having a personal relationship with SCHNEIDER. At length, | discussed the applicable law regarding Interference
with the cuslody of a child as well as the common sense aspect to follow a court order authored in North Dakola that
he was clearly in violation of by keeping the kids. 1informed Blake that SCHENIDER was intending on being in
Fargo on Sunday at 4:00 P.M. Blake ended the conversation cordially and agresing to abide by the court ¢rder.

On Sunday, October 14 | sent a text message to Blake darifying that SCHNEIDER was coming to Fargo and would
be at the West Fargo Police Department at 4:00 .M. and that his cooparation would be appreciated and would halp
him potentially avoid criminal charges. Blake rasponded that he would meet at the Meorhead Pofice Depariment.
Checking the map, | saw that the Moorhead Pclice Depariment is just across the barder into Minnesota and was
clearly a ploy to get SCHNEIDER in a position to be arrested on a warrant.

| contacted SCHNEIDER again and told her that if it was possibie to lake care of any legal issues she had in
Minnesota to remove the polential of it baing used against her. SCHNEIOER staled she contacted an agency in
Minnesota and was advised she did not have a warrant. SCHNEIDER alzo stated she contacted the Clay County
Sheriff's Department (the jurisdietion where Blake warnted to meet) and a deputy informed her thal she was not
wanted. | contacted the Anoka County Sheriff's Department In Minnesota and was advised that SCHNEIDER did net
have a warrant. | then contacted the Clay County Sheriff's Department and they did a statewide search which
indicated SCHNEIDER had a warrand in Washington County. | then contacted the Washington County Sheriff's
Department and learned that SCHNEIDER did have a warrant through that county in the amount of $3000.00. | was
informed that SCHENIDER would need to post the bend and be scheduled for a new court date, | relayed this
information to SCHNEIDER to assist her in taking care of the matter.

Te mediate the potential meeting and chifd exchange, | again messaged Blake and informed him thal SCHNEIDER
would be there at 4:00 P.M. and that he should return the children in accordance with the court order. Blake then
responded that he wouid need to bring the kids to Minneapciis to follow the order. | highlighted to Blake that he fold
SCHNEIDER to come to Fargo and that withholding the children after she drove from Wisconsin to North Dakota fo
get them is a clear violation of the order and criminal canduct.

SCHNEIDER arrived at the West Fargo Police Depariment at 3:50 P.M. and walted thare for an hour whils making
contact with the West Fargo Police. SCHNEIDER messaged Blake that she was there for the kids. According to
Detective DANIELSON, officers went to Blake's residence and no one answered the door. According to
SCHNEIDER, officers told her that the windows were covered with blankets, SCHNEIDER got a hotel in the Fargo
area and stated she would not [eave until she had her kids,

On Monday, October 15, 2018 SCHNEIDER made attempts to locate 1he schools her children were allegedly
attending so that she coutd retrieve them. SCHNEIDER leamed that Bfake withheld the chiidren from school,
apparently telling the school officials that they were, “out of town". SCHNEIDER also went to the Cass County
Courthouse, spoke with the state's atiornay, and attempted to get an order from the judge directing the police to take
action. Biake also sent Kylie a text massage asking her to allow him to keep the children and that taking them away
would be, “ripping them out of school® and away from hockey and their friends. [t appears as though Bilake is
attempting to establish the children in Fargo as a tactic to assist in his custody fight as well as involving the chiidren
in the dispute. SCHNEIDER stated that Blake allowed her a phone call with the children that she recorded.
SCHNEIDER stated Blake is heard telling her son fo tell her to stop having the poilce come to his house as well as
other concerning things.

At this ime, Blake has had custody of the two minor children for more than six weaks beyond the courf appointed
custody change to the parent that has been awarded primary placement. This has affected the children's ability to
establish in the Rhinelander School District and has kept the children away from their mother for an extended period
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L SUPPLEMENTAL NARRATIVE CONTINUATION

of ime. Based upon the totality of the circumstances and Bfake choosing not to allow Kylie to have the chifdren
when given several opportunities to do so, ] am forwarding this case to the Oneida County District Attorney for the
charges of interference with the custody of 2 chitd.
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Subscribed and sworn to before me on Electronically Signed By:
10117/18 Deputy Sara Wolosek

Electronically Signed By:
Mary M. Sowinski
Assistant District Attorney
State Bar #: 1028147

Complainant

10/16/2018 6
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Case 20180F00030ﬁ Document 4 Filed 10-17-2018 ﬂvage 10f 1 FILED
10-17-2018
ONEIDA COUNTY
CLERK OF CIRCUIT
COURT
2018CF0D0303
EXTRADITION FORECAST

NAME: Blake C. Fitzgerald

CASE NO.:

CHARGES: Interfere w/ Custody-After Custody Order 948.31(3)(c)

Class F Felony

BOND AMOUNT: $20,000

(If bond amount is posted, please give defendant a court date of the following Monday at
1:30 p.m. in Oneida County Circuit Court.)

WILL NOT EXTRADITE
EXTRADITE ADJACENT STATES ONLY
X EXTRADITE WITHIN CONTINENTAL UNITED STATES

WILL EXTRADITE

Date Signed: 10/17/18
Electronically Signed By:
Mary M. Sowinski
Assistant District Attorney
State Bar #: 1028147

EX h](f,'l'}' _ﬁg
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Case 2018CFO0D30}PY Document 5 Filed 10-19-2018  (*™Page 1 of 2 CLED
10-19-2018
ONEIDA COUNTY
CLERK OF CIRCUIT
DATE SIGNED: October 19, 2018 COURT

2018CF000303
Electronically signed by Michael H. Bloom

Circuit Court Judge

Exh'i[c”rt 3
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Case 20180?—“00030” Document 5 Filed 10-19-2018  ("3Page 2 of 2
STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY
DA Case No.: 20180N001422
STATE OF WISCONSIN Assigned DAJADA: Mary M, Sowinski
Plaintiff, Agency Case No.: 2018-00007024
Court Case No.:
Vs, ATN:
BLAKE C. FITZGERALD
508 19th Avenue, W F WARRANT
West Fargo, ND 58078 For Official Use

DOB: 07/23/1983
Defendant,

THE STATE OF WISCONSIN TO ANY LAW ENFORCEMENT OFFICER:

A compilaint, a copy of which is attached, having been made before me accusing the defendant
of committing the crime(s) of:

THE CRIME(S) OF: VIOLATION DATE: WIS. STAT(S).:
Interfere w/ Custody-After 09/04/2018 948.31(3)(c)
Custody Order

And having found that probable cause exists that such violation was committed by the
defendant, you are, therefore, commanded to arrest the defendant and bring him before me, or
if 1 am not available, before some other judge of this county.

10/17/2018
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Case 2016CFO0030JMY Document 8 Scanned 12-18-201ﬁ Page 1 of 1
STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY
: [} Amended
State of Wisconsin vs. Blake C. Fitzgerald Bail / Bond

Date of Birth: 07-23-1983

Case Ne.: 2018CF000303 %
<
A~
f

Citation No(s): ! L

A. Monetary Conditions of Release

(X] CASH BAIL: Cash bail of $7500.00 shail be deposited. Date deposited
if the defendant does not comply with the terms of this bafl/bond, the bail/bond will be forfeited and the

defendant and/or surety may be ardered to pay the amount of the bond.

Any restitution, recompense, fines, forfeitures or costs imposed against the defendant shall be paid out of
the cash bail/bond without further notice.

B. Addltlonai Conditions of Release

Defendant shall appear on alf court dates.

* Defendant shall give written notice to the Clerk of this Court within 48 hours of any change of address or
telephone number.

¢ Defendant sha!l not commit any crime.

* Defendant shall neither directly nor indirectly threaten, harass, intimidate or otherwise interfere with victims or

witnesses in this action.
* Other:

Must strictly comply with any Injunction in place regarding any persons. Must strictly comply with any family
court order regarding tegal custody/placement of minor children
[]See attached.

Federal taw provides penalties for, and you may be prohibited from possessing, transporting,
shipping, receiving or purchasing a firearm, including, but not limited to, a rifle, shotgun, pistol, revolver, or
ammunition, pursuant to 18 U.5.C. 922{gX8)-{8}.

The sheriff shall detain the defendant in custody until the defendant has signed the bond, complied with the
monetary conditions of release, or is otherwise discharged.

I-have received a copy of this baiVbond and | agree to its terms. _| understand thatthe count daté(s) is/are: ~ - = 0 -
Circuit Court Locatior Date Time
Branch 2 Courtroom, 2nd Floor, Oneida County Courthouse 12-21-2018 0115 pm
t South Oneida
P.0. Box 400
Bhinelander, W) 54501
Cefencant's Signature Date Defandant's Address Telephone Number
12-18-2018 508 19th Avenue, W F 701-353-9524
West Fargo, ND 58078
Surety’s Sigrature Date Surety's Address Telephone Number
12-18-2018
Distribution: (1 1 have furnished the
Mary M Sowinski Ms. defendant with a
Blake C. Fitzgerald copy of this :
document. Signature
Title

Decernber 18, 2018

E,x h.\ Ly _} H# |+ Date

CR-203(CCAP}, 02:2011 Baxt. Bond
Thie farm chatl nat ha madifiad it mav ha cunnismantad with additeanal matarial

§566.0111, 345.32, 940 49, Ch. 969, 969.02(6), 953.03(4) and 9€3.13. Wisconsin Statutes
Pane 1m11
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Case 2018CFO003Ggmy Document 35 Filed 12-27-2019  #™yPage 1 of 1

FILED
12-27-2019
ONEIDA COUNTY
CLERK OF CIRCUIT
COURT
2018CF000303
STATE OF WISCONSIN CIRCUTIT COURT ONIEDA COUNTY
STATE OF WISCONSIN,
Plaintff,
vs. Case No. 18CF303
Blake Fitzgerald,
Defendant.

DEFENDANT'S DEMAND FOR A SPEEDY TRIAL

Pursuant to Wis. Stat. § 971.10, Blake Fitzgerald, though his attomey Travis
Slattery of Travis Slattery Law Office, demands a speedy trial in this matter.
DATED this 26" day of December, 2019 at Stevens Point, Wisconsin.
Respectfully submitted,

Electronically Signed By:
*¥¥%¥ Travis Slattery****

Attorney Travis Slattery
State Bar No. 1074981

Attorney Travis Slattery

PO Box 955

Stevens Point, W1 54481
travisslatterylawoffice@gmail.com
(715) 600 1934
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Case 20‘280F00030n Document 47 Filed 03-10-2020 ﬂpage 10of1 FILED

03-10-2020
ONEIDA COUNTY
CLERK OF CIRCUIT
COURT
2018CF000303

STATE OF WISCONSIN CIRCUIT COURT = ONEIDA COUNTY

STATE OF WISCONSIN,

PLAINTIFF
\E MOTION TO MODIFY BOND
18CF303, 1GCF 180
BLAKE FITZGERALD

PLEASE TAKE NOTICE THAT The Defendant, by his attorney Albert
Moustakis will move the court to modify Mr, Fitzgerald bond. The request for
modification is made because the bond set at this time cannot be posted by Mr.
Fitzgerald.

Dated this 10t day of March, 2020.

(itbek Wiouotasess
Albert Moustakis

Bar # 1018354

P. O. Box 1934

Eagle River, WI 54521




Case 2020XX000538 Emergency Motion for Exception to in re the Matter of ... Filed 04-16-2020 Page 20 of 57

N

This document was previously
filed via e-mail

STATE OF WISCONSIN
IN SUPREME COURT

State of Wisconsin,
Plaintiff,

vs.
Case # 18CF303

Blake Fitzgerald

Defendant.

EMERGENCY MOTION FOR EXCEPTION TO IN RE THE MATTER OF JURY TRIALS
DURING THE COVID-19 PANDEMIC

PLEASE TAKE NOTICE THAT the Defendant, by his attorney Albert
Moustakis, files this motion with the Supreme Court of Wisconsin for an exception to
Supreme Court Order, In re the Matter of Jury Trials During the COVID-19
Pandemic, dated March 22, 2020.

i. Introduction

“In all criminal prosecutions, the accused shall enjoy the right to a speedy
trialf.]”! By order of the Supreme Court of Wisconsin, the Defendant has been denied
this constitutional right. While preserving his right to challenge the Supreme Court’s

assertion of this power, the Defendant asks the following:

(1) For an exception to the Supreme Court of Wisconsin order filed March 22, 2020;
or in the alternative

(2) An order that tolling of Defendant’s speedy trial demand immediately cease on
May 23, 2020.

17J.8. Const. amend. XI, § 1
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il. Factual Allegations
In further support of this motion, the Defendant states the following:

1. On October 17, 2018, a felony complaint was filed in the State of Wisconsin
Circuit Court of Oneida County, case number 2018-CF-303. This complaint
charged the Defendant with one count of Interference w/ Custody-After Court
Order. The complaint alleged that on September 4, 2018, in the City of
Rhinelander, Oneida County, Wisconsin, the Defendant as a parent, did, after
issuance of a temporary or final order specifying joint legal custody rights and
periods of physical placement, withhold a child, from the other parent in
violation of the order, contrary to sec. 948.31(3)(c) Wis. Stats. This violation is
a Class F Felony, and upon conviction may be fined not more than Twenty Five
Thousand Dollars ($25,000), or imprisoned not more than twelve (12) years
and six (6) months, or both. (A copy of which is attached as Exhibit #1 and

incorporated herein by reference).

2. On October 17, 2018, an Extradition Forecast was also filed in Oneida County
setting a cash bond in the amount of $20,000.00. (A copy of which is attached
as Exhibit #2 and incorporated herein by reference).

3. On October 18, 2018, an arrest warrant was issued and cash bond set by the
Oneida County Circuit court in the amount of $7,500.00. (Copies of the arrest
warrant and bond are attached as Exhibits #3 & #4, respectively, and

incorporated herein by reference).

4. The Defendant has been in custody in this matter, unable to post bond since

December 2019.

5. On December 27, 2019, the defendant filed a Demand for a Speedy Trial. (A
copy of which is attached as Exhibit #5 and incorporated herein by reference).

8. The court had previously set the matter for trial on March 31st, 2020. That is
approximately 95 days after the Defendant filed his request for a speedy trial.

Page 2 of 7
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7. On March 10th, 2020, the Defendant, filed a motion to modify bond. (A copy of
which is attached as Exhibit #6 and incorporated herein by reference).

8. Defendant’s current custody situation during the COVID-19 pandemic has not
only increased his risk of contracting COVID-19, it is also hampered counsel’s

ability to effectively assist in his defense.

9. Defendant was put in isolation for 14 days because of jail staff placing him in
the booking area which is considered a hot spot in the jail. For the 14 days
following his exposure to the hot spot, he was only able to reach his attorney
during a two-hour period (March 25, 2020 Status / Pre-Trial Conference Tr. at
23).

10. As aresult of Oneida County jail policy in response to COVID-19, legal counsel
and investigators must have contact with clients by telephone only (March 25,
2020 Status / Pre-Trial Conference Tr. at 16-17).

11. The Supreme Court of Wisconsin order, In re the Matter of Jury Trials During
the COVID-19 Pandemic, fails to set a date in which tolling for speedy trial

demands ends.
iii. Exception to the March 22, 2020 Order

Defendant has been denied his right to a speedy trial guaranteed by the Sixth
Amendment to the United States Constitution and Art. I, § 7, of the Wisconsin
Constitution. Whether a defendant has been denied the right to a speedy trial is a
constitutional question that the Supreme Court reviews de novo.2 The trial court's
underlying findings of historical fact, however, will be upheld unless they are clearly

erroneous.?

Defendant asks that this Court make an exception to its March 22, 20202

order. In considering whether to make the exception, Defendant asks the Court to

2 State v. Ziegenhagen, 73 Wis. 2d 656, 664, 245 N.'W.2d 656 (19786).
3 Wis. Stat. § 805.17(2); State v. Clappes, 136 Wis. 2d 222, 235, 401 N.W.2d 759 (1987).

Page 3 of 7
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consider the following: Under both the United States and Wisconsin Constitutions, to
determine whether a defendant has been denied the right to a speedy trial, a court
must consider: (1) the length of the delay; (2) the reason for the delay, i.e., whether
the government or the defendant is more to blame for the delay; (3) whether the
defendant asserted the right to a speedy trial; and (4) whether the delay resulted in
any prejudice to the defendant.4

a. Length of Delay and Reason for Delay

First, a court must determine that the length of the delay is presumptively
prejudicial before inquiry can be made into the remaining three factors.5 If the length
of the delay is presumptively prejudicial and the court determines that, under the
totality of the circumstances, the defendant has been denied the right to a speedy
trial, the charges must be dismissed. See Barker, 407 U.S. at 522.

On March 26, 2020, ninety (90) days had passed since the Defendant filed his
speedy trial demand. The circuit court scheduled the initial trial date for March 31,
2020. Currently, the trial has been rescheduled for June 02, 2020, at which time, 158

days will have passed since Defendant’s speedy trial demand.
b. Prejudice to Defendant

Defendant reasserts that the Wisconsin Supreme Court does not have the
power to indefinitely suspend his Sixth Amendment right to a speedy trial. This is
not a power that was vested in the Court under Article VII, subsection 3 of the
Wisconsin Constitution. Defendant concurs with the dissenting opinion of Honorable

Rebecca Grassl Bradley and incorporates her argument herein by reference. In that

4 Doggett v. United States, 505 U.S. 647, 651 (1992); Barker v. Wingo, 407 U.S. 514, 530 (1972); Day
v. State, 61 Wis, 2d 236, 244, 212 N.W.2d 489 (1973).

5 See Doggett, 505 U.S. at 651-52 (holding "[T]o trigger a speedy trial analysis, an accused must
allege that the interval between accusation and trial has crossed the threshold dividing ordinary
from “presumptively prejudicial' delay."); Hatcher v. State, 83 Wis. 2d 559, 566-67, 266 N.W.2d 320
(1978)).

Page 4 of 7
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sense, the prejudice to the Defendant in this case is extreme—he is being denied a

constitutional right.

The Defendant currently stands as an innocent man in a non-violent
interference of custody case and he has been deprived of his freedom because of the
excessive nature of the cash bonds. He has entered his plea of not guilty and
demanded his speedy trial. He asserts that the Wisconsin Supreme Court could have
disseminated a less punitive order that would have protected his constitutionally
guaranteed right as well as the public at large. For mstance, because schools are
closed, it would have been easy to use an auditorium and effectively implement safety
protocols for the public and still effectively been able to protect Mr. Fitzgerald’s right
to a speedy trial. This is only one less intrusive way of protecting the Defendant’s
right. It appears to the Defendant that the court failed to take a less intrusive path,
instead just blanketing the entire state which has added to the overall negative
mmpact of COVID-19.

The Defendant is asking this Court to make an exception to its order, In re the
Matter of Jury Trials During the COVID-19 Pandemic, so that he can exercise is
Constitutional and statutory right to a speedy trial.

iv.  Tolling Cease on May 23, 2020

In the alternative, if this Court does not grant Defendant’s motion for an
exception to its order, the Defendant respectfully requests that this Court make a
clarifying order that tolling for speedy trial demands cease on May 23, 2020.

Based on the Wisconsin Supreme Court order, In re the Matter of Jury Trials
During the COVID-19 Pandemic, there is no calculable end to the ongoing delay.

The way the Wisconsin Supreme Court has entered its order regarding COVID-
19 is inappropriate because it fails to indicate a time when his right to the speedy
trial resumes. The United States District Court for the Eastern District of Wisconsin

issued a sumilar order to, In re the Matter of Jury Trials During the COVID-19

Page 5 0of 7
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Pandemic. A major difference between the two orders is that order from the Eastern

District of Wisconsin set timelines for tolling:

In criminal cases, the court finds that the period of any
continuance entered from the date of this order through
May 1, 2020 as a result of this order shall be EXCLUDED
under the Speedy Trial Act, 18 U.S.C. § 3161h){7)}(A),
because the court finds that the ends of justice served by
taking that action outweigh the interests of the parties and
the public in a speedy trial, given the need to protect the
health and safety of defendants, their counsel, prosecutors,
court staff and the public by reducing the number of in

person hearings to the fullest extent possible.®

This guarantees a date in which the time to be calculated for a speedy trial
demand continues to be counted, thus minimizing the prejudice to a defendant. The
United States District Court for the Western District of Wisconsin made a similar
order:

Accordingly, the court orders that the period of any
continuance entered from March 18,2020, through May 18,
2020 shall be excluded in the calculation of Speedy Trial
Act time limits, as provided in 18 U.S.C. §3161(h)(7)(A).7

Again, this order guarantees a date in which the time to be calculated in a

speedy trial demand continues to be counted.

Unlike the above two examples, the Supreme Court of Wisconsin’s order in In
re the Matter of Jury Trials During the COVID-19 Pandemic, fails to set a date in

which the time to be calculated in a speedy trial demand continues to be counted.

¢ United States District Court Eastern District of Wisconsin, General Order No. 20-2.
? United States District Court for the Western District of Wisconsin, Admin. Order 362.

Page 6 of 7
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Rather, it allows the presiding circuit court judge to simply set a date “after May 22,
2020,” without any guidance on how this affects the tolling of the speedy trial

demand.

Defendant respectfully asks that this Court find that tolling of Defendant’s
speedy trial demand cease on May 23, 2020 and the calculable time for the demand

resume.
v. Conclusion

Defendant respectfully asks this Court for an exception to the Supreme Court
of Wisconsin order filed March 22, 2020. In the alternative, Defendant respectfully
requests an order that tolling of Defendant’s speedy trial demand immediately cease

on May 23, 2020 and the calculable time for the demand resume.

Dated this ___16 day of April 2020.

Bar # 1018354
P.O. Box 1934
Eagle River, WI 54521

Moustakis & Mettelka, LLC
Attorneys for Defendant
219 8. Main Street

P.O. Box 1934

Eagle River, WI 54521

Page 7 of 7
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Case 2018CF00030.  Document 1 File¢ 10-17-2018 Page 1 of 6

STATE OF WISCONSIN CIRCUIT COURT ONEIDA COQUNTY
DA Case No.: 20180N001422
STATE OF WISCONSIN, Assigned DAJADA: Mary M. Sawinski
Plaintiff, Agency Case No.: 2018-00007024
VS, Court Case No.:
ATN:

BLAKE C. FITZGERALD
508 19th Avenue, WF
West Fargo, ND 58078 CRIMINAL COMPLAINT

DOB: 07/23/1983
Defendant.

Page 27 of 57

FILED
10-17-2018
ONEIDA COUNTY

CLERK OF CIRCUIT
COURT

2018CF000303

For Official Lise

The undersigned, being first duly sworn, states that:

Count 1: INTERFERE W/ CUSTODY-AFTER CUSTODY ORDER

The above-named defendant on or about Tuesday, September 4, 2018, in the City of
Rhinelander, Oneida County, Wisconsin, as a parent, did, after issuance of a temporary or fina!
order specifying joint legal custody rights and periods of physical placement, withheld a child,
from the other parent in violation of the order, contrary to sec. 948.31(3){c) Wis. Stats., a Class
F Felony, and upon conviction may be fined not more than Twenty Five Thousand Dollars
($25,000), or imprisoned not more than twelve (12) years and six (6) months, or both.

PROBABLE CAUSE:

Complainant is an officer with the Oneida County Sheriffs Department and bases this
complaint upon the written report of Sergeant Kurt Helke of the Rhinelander Police
Department, whose reports have been used in the past and found to be truthful and reliable.

The report of Sergeant Helke is attached hereto and incorporated herein by reference.

Based on the foregoing, the complainant makes this complaint upon information and belief.

10/16/2018
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RHINELANDER POLICE DEPARTMENT
OFFENSE FIELD REPORT ot 2018-00007024
201 N. Beeswn Strest
Rhinelanger, ¥/ 34501

SUPPLEMENTAL NARRATIVE

On Friday, October 14, 2018 | spoke with Assistant District Attorney Mary SOWINSKI regarding a child custody
issue involving Kylle Y. SCHNEIDER (DOB 06-28-84) and Blake C. FITZGERALD (DOS 07-23-83). | had bean
aware at that point that FITZGERALD had physical custody of two minor children, Grayson J. FITZGERALD (DOB
04-11-14) and Mason B. FITZGERALD {DOB 07-11-11} in North Dakota and in violation of an existing family court
order out of North Dakota. SCHNEIDER resides at 309 N. Pelham St. in the City of Rhinelander.

The information | had at that time was that there was a scheduled child custody exchange at the beginning of
September in Minnesota which did not occur. At that time, Blake afiegedly refurned to North Dakota with the
children after disagreeing with the ransporiaticn arrangements. SCHNEIDER had been making attempts tc get her
children home sinca that ime. SCHNEIDER had been in contact with Detective Craig DANIELSON from the West
Fargo, ND Pclice Dapartment. DANIELSON had subsequently baen communicating with SOWINSKI regarding the
matter. SOWINSKI stated she was actively {rying to have FITZGERALD charged with Interferance with the custody
of a ¢hild, but needed a referral with some information regarding the matter. | informed SOWINSKI that | would
conduct an investigatton into the matter and refar my findings to her.

| contacted SCHNEIDER to coma to the police depariment with her documentation to initiate a formal complaint and
investigation. SCHNEIDER complied and came to the police department. SCHNEIDER stated she had been long
having problems with her ex-husband, Blake FITZGERALD and had a current restraining order against him. { first
asked o review the current court order out of North Dakota regarding child custody. SCHNEIDER provided me with
State of Norih Dakota, Cass County Court File Number 08-2015-DM-01322 based upon decisions reached on
August 26, and August 30 in that jurisdiction. The document clearly indicates SCHNEIDER {o have, “primary
residential responsibility of the children™ in paragraphs 13 and 28,

The order outlines a holiday visitation schedule as well as a summer visitation schedule indicating that Blake would
have three weeks of Summer visitation time each month of June, July, and August with the weeks being separatad
by cne week for SCHNEIDER to have vacation time with the kids.

SCHNEIDER indicated that the exchanges were going well over the Summer and she frequently used a friend,
identified as Daniel MULLINS to transport the children to the schedulad meeling point at Bloomington Police
Department in Minnesota and back. SCHNEIDER also mentioned that earlier in the year, in approximately April,
she was arrested in Minnesota for an operating while intoxicated offense where her children were not with her. As a
result of that, she may have had an arrest warrant issued in Minnesota. SCHNEIDER further efaborated that she did
not have a reliable vehicle to continually make the trip to Minnesota.

SCHNEIDER staied Blake had a perioa of visitation from Juna 8 until the 28th, from July 6 unth July 29, and then
starting on August 5 was the August vigitation pericd with the children set to return home for the start of the school
year. SCHNEIDER slated MULLINS transported the children during each of the exchanges with no protest fram
Blake. SCHNEIDER stated she elected to allow Blake {0 keep the children through Labor Day as he was scheduled
{0 have the children over that holiday weekend and it would prevent an extra trip back and forth from Wisconsin and
North Dakota.

SCHNEIDER showad me a series of text messages indicating she was making plans for the child exchange on
Labor Day and before the ‘irst day of school. On Saturday, September 1, 2018 SCHNEIDER saitempted to arrange
for Sean SMITH, the father of her other child to bring the children back to Rhinelander as he was in Minnesota.
Photos posted to Facebook on September 2 Indicated that Blake did meet with Sean at the Mall of America however
choose rot to allow the boys leave with SMITH. Blake message SCHNEIDER that he would only meet with her and
had a right to change his feelings. 1t was presumed at this point that Blake learned of SCHNEIDERs warrant and
was attempting to get her to Minnescta to have her arrestad. Blake stated he would meet SCHNEIDER at the

TP CF RN TRE REVERED BV
HELKE, KURT A 356 10/122018 | HELKE, KURT A 10116/2018

Tnts Fiels Summary should ot be considered tre Mgl ofitlal palice report on the ncident descrited waivn, This Summary kWannatian i 10 be uses oy
for procesdings rEQUiing 3 fomm ot printed ducumpnbaBon pror s the sl rEpor being rompietsd. Armynfonmation cooia‘ned wihi | subgect fovermication and/oc tsnge.

RHPD O¥fonso Fiald Faper 201400007024 Page 3OF T
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RHINELANDER POLICE DEPARTMENT
QOFFENSE FIELD REPORT s 2018-00007024
201 . Heoan Strest
Ruintlander, ¥ 54501

l SUPPLEMENTAL NARRATIVE CONTINUATION

Bloomington Police Department on Manday at 4:00 P.M. SCHNEIDER then messaged Blake Indicating that Dan
MULLINS would again be there for the child exchange. Blake indicated that this would no longer be acceptable.
SCHNEIDER indicated she did not have a reliable vehicle and made continued efforts to allow for this exchange to
happen.

On Monday, September 3 at approximately 4:00 P.M. Blake messaged SCHNEIDER indicating he was at the
Bloomington Police Dapariment and would be leaving unless she would be there shortly, SCHNEIDER countered
that MULLINS would be there at 4:30 P.M. due to keaflic and BLAKE elected to retumn to North Dakota with the
children, Blake indicated It was now SCHNEIDER'S responsibility to get the boys. Blake further texted, “You can
come to Fargo™.

SCHNEIDER stated she had been filing documents through North Cakota and attempting to work with the West
Fargo Police Department to get her chitdren. SCHMEIDER stated she was hesitant to go to North Dakota because
the restraining order and ihe police sending a message that they would not assist her in getting her children.
According to the West Fargo officers, all of the chiid custody issues were civil In nature and they could not assist.

| did & North Dakota public records search to see what aclion was being taken on the family court case. There was
significant activity on the case starting on September 5 including a metion to compel compliance with existing order,
a mofion for Ex Parte Emergency relief and an order to deny this motion. It appears that the court has taken no
immediate action regarding the piacement of the chiidren aside fram establishing a heaiing dafe of November 18%.
In the meantime, Blake was keeping custody of the children in viclation of the order and adversely affacting the
children's ability to begin school in Wisconsin.

I made contact with Detective DANIELSON who had been working on the case as well, DANIELSON again
explained that his officiai actions were limited as he was not permitted to be involved in any civid custody malter,
however could speak with Blake under an agency ssaist, DANIELSON later told me that he had a cordial discussion
with Blake regarding the custody issuas and the potential for criminal charges.

Blake then called me at 5:00 P.M. and | spoke with him in a 52 mirute phone call allowing him te voice his concerns
and frustrations. Initiafly Blake accused me of having a personal redationship with SCHNEIDER and made several
accusations regarding SCHNEIDER abusing alcohol and drugs, as well as her fabricating injuries sustained in a
domestic violence incident from the past making her unfit as a parent. Blake staled he had Grayson and Mason
enrolled at school in Fargo and had them playing hockey. Blake stated he would comply with the court order as
advised by his attorney. Blake further stated that we would, “rip the boys out of school” and not allow them to say
goodbye to their friends, | remindad Bleke that the court order that ! reviewed indicated the children were to attend
school in Wisconsin while in the custody of their mother. 1 asked Blake what would happen if SCHNEIDER were to
drive to North Dakola o get the boys and he said, 1 would have to abide by the court order™.

I again spoke with SCHNEIDER who said she was prepared 1o leave immediately to go to Fargo to get her children,
SCHNEIDER bagan making plans with her mother to drive to Fargo, North Dakota, Based upon some previsions |
read in the court order and what | found to be objeclively reasonablg, | felt that 2 good time for the exchange of the
children would be 4:00 P.M. on Sunday October 14" at the West Fargo Police Department. This would be the
jurisdiclion where Blake was residing with the chlidren. SCHNEIDER siated she would make it work and get to Fargo
at that time.

Blake called me back on Saturday, October 13 at 1:27 P.M. and | again spoke with him at length and allowed him to
vent his frustrations on the matter. [ made a concerted effort to convince Blake that adherence to the existing court
order would be In his best interests. Blake again started the conversation being confrontational and accusing me of
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having a personal reiationship with SCHNEIDER. At length, | discussed the applicable law regarding interference
with the custody of a child as well as the common sense aspect to follow a court order authored in North Dakola that
he was clearly in violation of by keeping the kids. | informed Blake that SCHENIDER was intending on being in
Fargo on Sunday at 4:00 P_M. Blake ended the conversation cordially and agreeing to abide by the court erder.

On Sunday, October 14 | sent a text message to Blaka clarifying that SCHNEIDER was coming to Fargo and would
be at the West Fargo Palice Department at 4:00 £.M. and that his cooperation would be appreciated and would heip
him potentially avoid criminal charges. Blake responded that he would meet at the Moorhead Police Department.
Checking the map, | saw that the Moarhead Pollce Department is just across the border into Minnesota and was
clearly a ploy to get SCHNEIDER in & posilion to be arrested oh a warrant.

| ¢contacted SCHNEIDER again and told her that if it was possible to lake care of any legal issues she had in
Minnesota to remove the potential of it being used against her. SCHNEIDER stated she contacted an agency in
Minnesota and was advised she did not have a warrant, SCHNEIDER aiso stated she contacted the Clay County
Sheriff's Department (the jurisdiclion where Blake wanted to meet) and a deputy informed her that she was not
wanted. | contacled the Anoka County Sheriff's Depariment in Minnesota and was advised that SCHNEIDER did not
have a warrant. 1 then contacted the Clay County Sheriff's Department and they did a statewide search which
indicated SCHNE!DER had a warrant in Washington County. 1then contacted the Washington County Sheriff's
Department and leamed that SCHNEIDER did have a warrant through that county in the amount of $3000.00. | was
informed that SCHENIDER would need to post the bond and be scheduled for a new court date. | relayed this
information to SCHNEIDER 1o assist her in taking care of the matter.

To mediate the potential meeting and child exchange, | again messaged Blake and informed him that SCHNEIDER
would be there at 4:00 P.M. and that he should return the children in accordance with the court order. Blake then
responded thal he would need to bring the kids to Minneapolis to follow the order. | highlighted to Blake that he told
SCHNEIDER to come to Fargo and that withholding the children after she drove from Wisconsin to Narth Dakota fo
get them is a clear violation of the order and criminal conduct.

SCHNEIDER arrived at the West Fargo Police Depariment at 3:50 P.M. and waited thare for an hour while making
contact with the West Fargo Potice,. SCHNEIDER messaged Blake that she was there for the kids. According to
Detective DANIELSON, officers went to Blake's residence and no one answered the door. According to
SCHNEIDER, officers tcid her that the windows were covered with bankets. SCHNEIDER got a hotel in the Fargo
area and stated she would not leave until she had her kids.

On Monday, Ocfober 15, 2018 SCHNEIDER made attempts to locate the schoois her children were allegedly
attending so that she could retriieve them. SCHNEIDER leamed that Biake withheld the children from school,
apparently telling the school officials that they were, “out of town". SCHNEIDER aiso went to the Cass County
Courthouse, spoke with the state’s attorney, and attempted to get an order from the judge directing the police to take
action. Blake also sent Kylie a text message asking her to allow him to keep the children and that taking them away
would be, “ripping them out of scheal” and away from hockey and their friends. 1t appears as though Blake is
attempting to establish the children in Fargo as a tactic to assist in his custody fight as well as invelving the children
in the dispute. SCHNEIDER stated that Blake allowed her a phone call with the children that she recorded.
SCHNEIDER stated Blake is heard telling her son to tell her to stop having the police come to his house as well as
other concerning things.

At this time, Blake has had custody of the two minor children for mare than six weeks beyond the court appointed
custody change to the parent that has been awarded primary placement, This has affected the children's ability to
eslablish in the Rhinelander School Disfrict and has kept the children away from their mother for an extended period
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of time. Based upon the totality of the circumstances and Blake choosing not to allow Kylie to have the children
whan given several opportunities to do so, ] am forwarding this case to the Oneida County District Attorney for the
charges of interfererica with the custody of a chilg,
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Subscribed and sworn to before me on Electronically Signed By:
10/17/18 Deputy Sara Wolosek

Electronically Signed By:
Mary M. Sowinski
Assistant District Attomey
State Bar #: 1028147

Complainant

10/16/2018 [
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Case 2D1BCF00030n Document 4 Filed 10-17-2018 f\Page 1 0f 1 FLED
10-17-2018
ONEIDA COUNTY
CLERK OF CIRCUIT
COURT
2018CF000303
EXTRADITION FORECAST

NAME: Blake C. Fitzgerald

CASE NO.:

CHARGES: Interfere w/ Custody-After Custody Order 948.31(3)(c)
Class F Felony

BOND AMOUNT: $20,000
(If bond amount is posted, please give defendant a court date of the following Monday at
1:30 p.m. in Oneida County Circuit Court.)

WILL NOT EXTRADITE
EXTRADITE ADJACENT STATES ONLY
X EXTRADITE WITHIN CONTINENTAL UNITED STATES

WILL EXTRADITE

Date Signed: 10/17/18
Electronically Signed By:
Mary M. Sowinski
Assistant District Attorney
State Bar #: 1028147
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DATE SIGNED: October 19, 2018

Electronically signed by Michae! H. Bloom
Circuit Court Judge

Ethé!‘l"ﬂ:‘%
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FILED
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ONEIDA COUNTY

CLERK OF CIRCUIT
COURT
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Case 201SCFDDO30n Document 5 Filed 10-19-2018 Nage 20of2
STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY
DA Case No.: 20180N001422
STATE OF WISCONSIN Assigned DA/ADA: Mary M. Sowinski
Plaintiff, Agency Case No.: 2018-00007024
Court Case No.:
VS, ATN:
BLAKE C, FITZGERALD
508 19th Avenue, W F WARRANT
West Fargo, ND 58078 For Official Use

DOB: 07/23/1983
Defendant.

THE STATE OF WISCONSIN TO ANY LAW ENFORCEMENT OFFICER:

A complaint, a copy of which is attached, having been made before me accusing the defendant
of committing the crime(s) of:

THE CRIME(S) OF: VIOLATION DATE: WIS. STAT(S).:
Interfere w/ Custody-After 09/04/2018 948.31(3)(c)
Custody Order

And having found that probable cause exists that such violation was committed by the
defendant, you are, therefore, commanded to arrest the defendant and bring him before me, or
if 1 am not available, before some other judge of this county.

10/17/2018
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Case 201 80F00030ﬂ Document 8 Scanned 12-18-201ﬂ Page 1 of 1
STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY
‘ 3 Amended
State of Wisconsin vs. Blake C. Fitzgerald Bail / Bond

Date of Birth: 07-23-1983 Case No.; 2018CF000303 %

if 1 /
Citation No(s): i L .

A. Monetary Conditions of Release

[X] CASH BAIL: Cash bail of $7500.00 shall be deposited. Date deposited
If the defendant does not comply with the terms of this bail/bond, the bail/bond will be forfeited and the
defendant and/or surety may be ordered to pay the amount of the bond.
Any restitution, recompense, fines, forfeitures or costs imposed against the defendant shall be pald out of
the cash bail’bond without further notice.

B. Additionai Conditions of Release

* Defendant shall appear on all court dates,

* Defendant shall give written notice o the Clerk of this Court within 48 hours of any change of address ar
telephone number.

* Defendant shall not commit any crime.

* Defendant shall neither directly nor indirectly threaten, harass, intimidate or otherwise interfere with victims or
witnesses in this action.

* Other:
M . In; L M - Iy wi ramil
court order regarding legal cuslody/placement of minor children

] see attached.

Federal law provides penalties for, and you may be prohibited from possessing, transporting,
shipping, receiving or purchasing a firearm, including, but not limited to, a rifle, shotgun, pistol, revolver, or
ammunition, pursuant to 18 U.5.C. 922(g)(8)-{9}.

The sheriff shall detain the defendant in custody until the defendant has signed the bond, complied with the
monetary conditions of release, or is otherwise discharged.

I have received a copy of this baillbond and | agree to its terms. | understand that the count date(s).is/are: .. ="~
Circuit Court Locatior Date Time
Branch 2 Courtroam, 2nd Floor, Oneida County Courthouse 12-21-2018 0115 pm
1 South Oneida
P.O. Bax 400
Rhinelander, Wi 54501
Defencant's Signature Date Defendant's Address Telephone Number
12-18-2018 508 19th Avenue, W F 701-353-9524
West Fargo, ND 58078
Surety's Signature Date Surety's Address Telephone Number
12-18-2018
Distribution: (] 1 have furnistred the
Mary M Sowinski Ms. defendant with a
Blake C, Fitzgerald copy of this ,
document. Signature
Title

December 18, 2018

E_x h.‘ bki‘* +# L’, Date

§556.0111, 345,32, 940 49 Ch, 969, 969.02(5]. 968.03(4} and 968.13. Wisconsin Statutes
Thic farm chall nnat ba madifiad |t mav he ennnlemantan with additiens| materiat Pane 1 0t

CR-203(CCAP}, 02/2011 Bail. Bond
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Case 2018CF000390 D ent 35 Filed 12-27-201€ P 1 of1
a n ocum ile ﬂ age FILED
12-27-2019
ONEIDA COUNTY
CLERK OF CIRCUIT
COURT
2018CF000303
STATE OF WISCONSIN CIRCUIT COURT ONIEDA COUNTY
STATE OF WISCONSIN,
Plaintiff,
vs, Case No. 18CF303
Blake Fitzgerald,
Defendant.

DEFENDANT'S DEMAND FOR A SPEEDY TRIAL

Pursuant to Wis. Stat. § 971.10, Blake Fitzgerald, though his attorney Travis
Slattery of Travis Slattery Law Office, demands a speedy trial in this matter.
DATED this 26" day of December, 2019 at Stevens Point, Wisconsin.
Respectfully submitted,

Electronically Signed By:
*¥*%* Travis Slattery****

Attomey Travis Slattery
State Bar No. 1074981

Attorney Travis Slattery

PO Box 955

Stevens Point, WI 54481
travisslatterylawoffice(@gmail.com
(715) 600 1934

Exhil:ﬁ #5
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Case 2018C.F00030ﬂ Document 47 Filed 03-10-2020 mPage 1 of 1 FILED

03-10-2020
ONEIDA COUNTY
CLERK OF CIRCUIT
COURT
2018CF000303

STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY

STATE OF WISCONSIN,

PLAINTIFF
VS MOTION TO MODIFY BOND

18CF303, |4CF o
BLAKE FITZGERALD

PLEASE TAKE NOTICE THAT The Defendant, by his attorney Albert
Moustalkas will move the court to modify Mr. Fitzgerald bond. The request for
modification is made because the bond set at this time cannot be posted by Mr.
Fitzgerald.

Dated this 10 day of March, 2020.

Albert Moustakis

Bar # 1018354

P. O. Box 1934

Eagle River, WI 54521
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STATE OF WISCONSIN
IN SUPREME COURT

State of Wisconsin,

Plaintiff,

vs. O?OXXSBS

Blake Fitzgerald

Defendant.

EMERGENCY MOTION FOR EXCEPTION TO IN RE THE MATTER OF JURY TRIALS

DURING THE COVID-19 PANDEMIC

PLEASE TAKE NOTICE THAT the Defendant, by his attorney Albert
Moustakis, files this motion with the Supreme Court of Wisconsin for an exception to
Supreme Court Order, In re the Matter of Jury Trials During the COVID-19
Pandemic, dated March 22, 2020.

i. Introduction

“In all criminal prosecutions, the accused shall enjoy the right to a speedy
trial[.]"1 By order of the Supreme Court of Wisconsin, the Defendant has been denied
this constitutional right. While preserving his right to challenge the Supreme Court’s

assertion of this power, the Defendant asks the following:

(1) For an exception to the Supreme Court of Wisconsin order filed March 22, 2020;
or in the alternative

(2) An order that tolling of Defendant’s speedy trial demand immediately cease on
May 23, 2020.

11J.S, Const. amend. X1, § 1
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ii. Factual Allegations
In further support of this motion, the Defendant states the following:

1. On October 17, 2018, a felony complaint was filed in the State of Wisconsin
Circuit Court of Oneida County, case number 2018-CF-303. This complaint
charged the Defendant with one count of Interference w/ Custody-After Court
Order. The complaint alleged that on September 4, 2018, in the City of
Rhinelander, Oneida County, Wisconsin, the Defendant as a parent, did, after
issuance of a temporary or final order specifying joint legal custody rights and
periods of physical placement, withhold a child, from the other parent in
violation of the order, contrary to sec. 948.31(3)(c) Wis. Stats. This violation is
a Class F Felony, and upon conviction may be fined not more than Twenty Five
Thousand Dollars ($25,000), or imprisoned not more than twelve (12) years
and six (6) months, or both. (A copy of which is attached as Exhibit #1 and

incorporated herein by reference).

2. On October 17, 2018, an Extradition Forecast was also filed in Oneida County
setting a cash bond in the amount of $20,000.00. (A copy of which is attached
as Exhibit #2 and incorporated herein by reference).

3. On October 18, 2018, an arrest warrant was issued and cash bond set by the
Oneida County Circuit court in the amount of $7,500.00. (Copies of the arrest
warrant and bond are attached as Exhibits #3 & #4, respectively, and

incorporated herein by reference).

4. The Defendant has been in custody in this matter, unable to post bond since

December 2019.

5. On December 27, 2019, the defendant filed a Demand for a Speedy Trial. (A

copy of which is attached as Exhibit #5 and incorporated herein by reference).

6. The court had previously set the matter for trial on March 31st, 2020. That is
approximately 95 days after the Defendant filed his request for a speedy trial.

Page 2 0of 7
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7. On Marech 10%, 2020, the Defendant, filed a motion to modify bond. (A copy of

which is attached as Exhibit #6 and incorporated herein by reference).

8. Defendant’s current custody situation during the COVID-19 pandemic has not
only increased his risk of contracting COVID-19, it is also hampered counsel’s

ability to effectively assist in his defense.

9. Defendant was put in isolation for 14 days because of jail staff placing him in
the booking area which is considered a hot spot in the jail. For the 14 days
following his exposure to the hot spot, he was only able to reach his attorney
during a two-hour period March 25, 2020 Status / Pre-Trial Conference Tr. at
23).

10. As aresult of Oneida County jail policy in response to COVID-19, legal counsel
and investigators must have contact with clients by telephone only (March 25,
2020 Status / Pre-Trial Conference Tr. at 16-17).

11. The Supreme Court of Wisconsin order, In re the Matter of Jury Trials During
the COVID-19 Pandemic, fails to set a date in which tolling for speedy trial

demands ends.
iili. Exception to the March 22, 2020 Order

Defendant has been denied his right to a speedy trial guaranteed by the Sixth

Amendment to the United States Constitution and Art. I, § 7, of the Wisconsin
Constitution. Whether a defendant has been denied the right to a speedy trial is a
constitutional question that the Supreme Court reviews de novo.2 The trial court’s

~ underlying findings of historical fact, however, will be upheld unless they are clearly

erroneous.?

Defendant asks that this Court make an exception to its March 22, 20202

order. In considering whether to make the exception, Defendant asks the Court to

2 State v. Ziegenhagen, 73 Wis. 2d 656, 664, 245 N.W.2d 656 (1976).
3 Wis. Stat. § 805.17(2); State v. Clappes, 136 Wis. 2d 222, 235, 401 N.W.2d 759 (1987).

Page 3of 7
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consider the following: Under both the United States and Wisconsin Constitutions, to
determine whether a defendant has been denied the right to a speedy trial, a court
must consider: (1) the length of the delay; (2) the reason for the delay, i.e., whether
the government or the defendant is more to blame for the delay; (3) whether the
defendant asserted the right to a speedy trial; and (4) whether the delay resulted in
any prejudice to the defendant.4

a. Length of Delay and Reason for Delay

First, a court must determine that the length of the delay is presumptively
prejudicial before inquiry can be made into the remaining three factors.5 If the length
of the delay is presumptively prejudicial and the court determines that, under the
totality of the circumstances, the defendant has been denied the right to a speedy
trial, the charges must be dismissed. See Barker, 407 U.S. at 522.

On March 26, 2020, ninety (90) days had passed since the Defendant filed his
speedy trial demand. The circuit court scheduled the initial trial date for March 31,
2020. Currently, the trial has been rescheduled for June 02, 2020, at which time, 158

days will have passed since Defendant’s speedy trial demand.
b. Prejudice to Defendant

Defendant reasserts that the Wisconsin Supreme Court does not have the
power to indefinitely suspend his Sixth Amendment right to a speedy trial. This is
not a power that was vested in the Court under Article VII, subsection 3 of the
Wisconsin Constitution. Defendant concurs with the dissenting opinion of Honorable

Rebecca Grassl Bradley and incorporates her argument herein by reference. In that

4 Doggett v. United States, 505 U.S. 647, 651 (1992); Barker v. Wingo, 407 U.B. 5614, 530 (1972); Day
v. State, 61 Wis. 2d 236, 244, 212 N.W.2d 489 (1973).

8 See Doggett, 505 U.S. at 651-52 (holding "[T]o trigger a speedy trial analysis, an accused must
allege that the interval between accusation and trial has crossed the threshold dividing ordinary
from ‘presumptively prejudicial’ delay."); Hatcher v. State, 83 Wis. 2d 559, 566-67, 266 N.W.2d 320
(1978)).

Page 4 of 7
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sense, the prejudice to the Defendant in this case is extreme—he is being denied a

constitutional right.

The Defendant currently stands as an innocent man in a non-violent
interference of custody case and he has been deprived of his freedom because of the
excessive nature of the cash bonds. He has entered his plea of not guilty and
demanded his speedy trial. He asserts that the Wisconsin Supreme Court could have
disseminated a less punitive order that would have protected his constitutionally
guaranteed right as well as the public at large. For instance, because schools are
closed, it would have been easy to use an auditorium and effectively implement safety
protocols for the public and still effectively been able to protect Mr, Fitzgerald’s right

. to a speedy trial. This is only one less intrusive way of protecting the Defendant’s
right. It appears to the Defendant that the court failed to take a less intrusive path,
instead just blanketing the entire state which has added to the overall negative

impact of COVID-19.

The Defendant is asking this Court to make an exception to its order, In re the
Matter of Jury Trials During the COVID-19 Pandemic, s0 that he can exercise is
Constitutional and statutory right to a speedy trial. I

iv.  Tolling Cease on May 23, 2020

In the alternative, if this Court does not grant Defendant’s motion for an
exception to its order, the Defendant respectfully requests that this Court make a

clarifying order that tolling for speedy trial demands cease on May 23, 2020.

Based on the Wisconsin Supreme Court order, In re the Matter of Jury Trials
During the COVID-19 Pandemic, there is no calculable end to the ongoing delay.

The way the Wisconsin Supreme Court has entered its order regarding COVID-
19 is inappropriate because it fails to indicate a time when his right to the speedy
trial resumes. The United States District Court for the Eastern District of Wisconsin

issued a similar order to, In re the Matter of Jury Trials During the COVID-19

Page 5 of 7
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Pandemic. A major difference between the two orders is that order from the Eastern

District of Wisconsin set timelines for tolling:

In criminal cases, the court finds that the period of any
continuance entered from the date of this order through
May 1, 2020 as a result of this order shall be EXCLUDED
under the Speedy Trial Act, 18 U.S.C. § 3161(h)(7)(A),
because the court finds that the ends of justice served by
taking that action outweigh the interests of the parties and
the public in a speedy trial, given the need to protect the
health and safety of defendants, their counsel, prosecutors,
court staff and the public by reducing the number of in

person hearings to the fullest extent possible.$

This guarantees a date in which the time to be calculated for a speedy trial
demand continues to be counted, thus minimizing the prejudice to a defendant. The
United States District Court for the Western District of Wisconsin made a similar
order:
' Accordingly, the court orders that the period of any
continuance entered from March 18,2020, through May 18,
2020 shall be excluded in the calculation of Speedy Trial
Act time limits, as provided in 18 U.S.C. §3161(h)(7)(A).7

Again, this order guarantees a date in which the time to be calculated in a

speedy trial demand continues to be counted.

Unlike the above two examples, the Supreme Court of Wisconsin’s order in In
re the Matter of Jury Trials During the COVID-19 Pandemic, fails to set a date in

which the time to be calculated in a speedy trial demand continues to be counted.

5 United States District Court Eastern District of Wisconsin, General Order No. 20-2.
7 United States District Court for the Western District of Wisconsin, Admin. Order 362.

: Page 6 of 7
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Rather, it allows the presiding circuit court judge to simply set a date “after May 22,
2020,” without any guidance on how this affects the tolling of the speedy trial

demand.

Defendant respectfully asks that this Court find that tolling of Defendant’s
speedy trial demand cease on May 23, 2020 and the calculable time for the demand

resume.
v. Conclusion

Defendant respectfully asks this Court for an exception to the Supreme Court
of Wisconsin order filed March 22, 2020. In the alternative, Defendant respectfully
requests an order that tolling of Defendant’s speedy trial demand immediately cease

on May 23, 2020 and the calculable time for the demand resume.

Dated this day of April 2020.

Albert Moustakis

Bar # 1018354

P.0O. Box 1934

Eagle River, WI 54521

Moustakis & Mettelka, LLC
Attorneys for Defendant
219 S. Main Street

P.O. Box 1934

Fagle River, WI 54521

Page 7 of 7
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Case 2018CF0C0303 Document 1 Filed 10-17-2018 Page 1 0of 6 FILED
10-17-2018
ONEIDA COUNTY
CLERK OF CIRCUIT
STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY COURT
DA Case No.: 20180NOO1422 201BCEN0D302
STATE OF WISCONSIN, Assigned DAVADA: Mary M. Sowinski
Plaintiff, Agency Case No.: 2018-00007024
VS. Court Case No.:
ATN:
BLAKE C. FITZGERALD
508 19th Avenue, WF
West Fargo, ND 58078 CRIMINAL COMPLAINT
DOB; 07/23/1983
Defendant.
For Official Use
The undersigned, being first duly sworn, states that:
Count 1: INTERFERE W/ CUSTODY-AFTER CUSTODY CRDER
The above-named defendant on or about Tuesday, September 4, 2018, in the City of

Rhinelander, Oneida County, Wisconsin, as a parent, did, after issuance of a temporary or final
order specifying joint legal custody rights and periods of physical placement, withheld a child,
from the other parent in violation of the order, contrary to sec. 948.31(3)(c) Wis. Stats., a Class
F Felony, and upon conviction may be fined not more than Twenty Five Thousand Dollars
($25,000), or imprisoned not more than twelve (12) years and six (8) months, or both.

PROBABLE CAUSE:

Complainant is an officer with the Oneida County Sheriffs Department and bases this
complaint upon the written report of Sergeant Kurt Helke of the Rhinelander Police
Department, whose reports have been used in the past and found to be truthful and reliable.

The report of Sergeant Helke is attached hereto and incorporated herein by reference.

E-,( i (od- :ttl

10/16/2018

Based on the foregoing, the complainant makes this complaint upon information and belief.
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RHINELANDER POLICE DEPARTMENT
OFFENSE FIELD REPORT et 2018-00007024
201 N. Brown Streel
Rrinelander, ¥4 54661

SUPPLEMENTAL NARRATIVE

On Friday, October 14, 2018 | spoke with Assistant District Attorney Mary SOWINSK! regarding a child custody
issue Involving Kyfle Y. SCHNEIDER (DOB 08-26-84) and Blake C. FITZGERALD (DOB 07-23-83). | had besn
aware at that peint that FITZGERALD had physical custedy of two miner children, Grayson J. FITZGERALD (DOB
04-11-14) and Mason B. FITZGERALD (DOB 07-11-11) in North Cakota and in viclation of an existing family court
order out of Noith Dakota. SCHNEIDER resides at 309 N. Pelham St. in the City of Rhinalander.

The information 1 had at that time was that there was 2 scheduled child custody exchange at the beginning of
September in Minnesota which id nof occur. At that time, Blake allegedly returned to North Dakota with the
chitdren after disagreeing with the {rensportatlon arrangements. SCHNEIDER had been making attampls to get her
children home sinee that time. SCHNEIOER had been in contact with Detective Craig DANIELSON from the West
Fargo, ND Pclice Departiment. DANIELSON had subsequently been communicating with SCWINSK| regarding the
matter. SOWINSK| stated she was actively trying to have FITZGERALD charged with Interference with the custody
of a child, but needed a referral with some Information regarding the matter. | informed SOWINSKI that | would
conduct an Investigation into the matter and refer my findlings to her.

I contacted SCHNEIDER to come 1o the police department with her documentation to initiate a formal complaint and
invastigation. SCHNEIDER compiied and came to the police department. SCHNEIDER stated she had been long

' having problems with her ex-husband, Blake FITZGERALD and had a current restraining order agalnst him. [ first
askad to review the current court order out of North Dakota regarding child custody. SCHNEIDER provided me with
State of North Dakota, Cass County Court File Number (09-2015-DM-01322 based upon decisions reached on
ALgust 28, and August 30 in that jurisdiction, The document dearly indicates SCHNEIDER to have, “primary
residential responskility of the children” in paragraphs 13 and 28.

The crder outlines a holiday visitation schedule as well as a summer visitafion schadule indicating that Blake would
have three weeks of Summer visitation time each month of June, July, and August with the weeks belng separated
by one week for SCHNEIDER to have vacation time with the kids.

SCHNEIDER indicaled that the exchanges were going well over the Summer and she frequently used a friend,
identified as Danlel MULLINS to transport the children to the scheduled meeting point at Bloomington Police
Department in Minnesota and back. SCHNEIDER also mentioned that earfier in the year, in approximately Aprll,
she was arrested in Minnesota for an operating while intoxicated offense where her ¢hildren were not with her. Asa
result of that, she may have had an arrest warrant issued in Minnesota. SCHNEIDER further elaborated that she did
not have a reliable vehicle to continually make the trip to Minnesota.

SCHNEIDER stated Blake had a period of visitation from June & until the 284, from July 6 until July 28, and then
starting on August 5 was the August visitation pericd with the children sat to return home for the start of the school
year. SCHNEIDER stated MULLINS transported the children during each of the exchanges with no protest from
Blake. SCHNEIDER stated she elected fo allow Blake to keep the children through Labor Day as he was scheduled
to have the children over that holiday weekend and it wolld prevent an extra trlp back and forth from Wisconsin and
North Dakota,

SCHNEIDER showed me a series of text messages indicating she was making plans for the child exchange on
Labor Day and before tie fIrst day of school. On Saturday, September 1, 2018 SCHNEIDER aitempted to arrange
for Sean SMITH, the father of her other child to bring the children back to Rhinelander as he was in Minnesota.
Photos posted to Facebook on September 2 Indicated that Blake did meet with Sean at the Mall of America howeaver
choose rot to allow the boys leave with SMITH. Blake massage SCHNEIDER that he would only meet with her and
had a right to change his feelings. [t was presumed at this point that Blake learned of SCHNEIDERs warrant and
was atternpting fo gat her to Minnesota to have her arrested. Blake stated he would meet SCHNEIDER at the
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I SUPPLEMENTAL NARRATIVE CONTINUATION

Bloomington Police Depariment on Monday at 4:00 P.M. SCHNEIDER then messaged Blake indicating that Dan
MULLINS would again be there for the child exchange. Blake indicated that this would ne longer be acceptable.
SCHNEIDER Indicated she did not have a reliable vahicle and made continued efforts to allow for this exchange to
happen.

On Monday, September 3 at appraximately 4:00 P.M. Blake messaged SCHNEIDER indicating he was at the
Bloominglon Poiice Dapartment and would be jeaving unless she would be there shortly. SCHNEIDER countered
that MULLINS would be there at 4:30 P.M, due to traffic and BLAKE elected to return to North Dakota with the
childrer, Blake indicated it was now SCHNEIDER'S responsibility to get the boys. Blake further texted, “You can
come to Fargo”.

SCHNEIDER stated she had been filing documents through Nerth Daketa and altempting to work with the West
Fargo Police Department to get her children, SCHNEIDER stated she was hesitant to go to North Dakota because
the restraining order and the police serxling a message that they would not assist her in gatting her children.
According to the West Fargo officers, all of the child custody issues were civil In nature and they could not assist.

! did a North Dakota public records search to see what action was being taken on the family court case. There was
significant activity on the case starting on September 5 including a motion to compel compliance with existing order,
a motion for Ex Parfe Emergency relief and an order fo ceny this motion. It appears that the court has taken no
immediate action regarding the placemeni of the chiidren aside from establishing a hearing date of Novemnber 18",
in the meantime, Blake was keeping custody of the children in viclation of the crder and adversely affacting the
children's abillty to begin school in Wisconsin,

| made contact with Detective DANIELSON who had been working on the case as well. DANIELSON again
expiained that his official actions were limited as ke was not permitted to be involved in any child custedy malter,
however could speak with Blake under an agency assisf. DANIELSON later iolg me that he had a cordial discussion
with Blake regarding the custody issues and the potential far criminal charges.

Blake then called me at 5:00 P.M. and | spoke with him in a 52 minute phone ¢all aliowing him 1o voice his concerns
and frustrations. Initially Blake accused me of having a personal relaionship with SCHNEIDER and made several
accusations regarding SCHNEIDER abusing alcohol and drugs, as well as her fabricating injurles sustalned in a
domestic viclence incident from the past making her unfit as a parent. Blake stated he had Grayson and Mason
enralled at school in Fargo and had them playing hockey. Blake stated he would comply with the court order as
advised by his attorney. Blake further stated that we would, “rip the boys out of school® and net allow them o say

' goodbye to their frilends. 1 reminded Blake that the court order that | reviewed indicated the children wers to attend
scheol in Wisconsin while in the custody of their mother. | asked Blake wivat would happen if SCHNEIDER were to
drive to North Dakota to get the boys and he said, I would have fo abide by the court order”.

I again spoke with SCHNEIDER who said she was prepared to leave immediately to go to Fargo to get her children.
SCHNEIDER bagan making plans with her mather to drive to Fargo, Nerth Dakota, Based upon some previsions |
read in the court order and what 1 found to be objectively reascnabla, | falt that a good time for the exchange of the
children would be 4:00 P.M. an Sunday October 14" at the West Farge Police Depariment. This would be the
Jurisdiction where Blake was residing with the children. SCHNEIDER slated she would make it work and get to Farge
at that time.

Blake calted me back on Saturday, October 13 at 1:27 P.M. and ! again spoke with him at length and allowed him to
vent his frustrations on the matter. | made a concerted effort to convince 8lake that adherence to the existing court
order would be [n his best interasts. Blake again startad the conversation being confrontational and accusing me of
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with the custedy of a chiid as well as the common sense aspect 1o follow a court order authered in North Dakota that
he was clearly in violation of by keeping the kids. | informed Blake that SCHENIDER was intending on being in
Fargo on Sunday at 4:00 P.M. Blake ended the conversation cordially and agreeing to abide by the cour crder.

On Sunday, October 14 | sent a text message to Biake clarifying that SCHNEIDER was coming to Farge and wouid
be at the West Farge Police Department at 4:00 P.M. and that his cooparation would be appreciated and wouid halp
him potentlaily avoid ¢fiminal charges. Blake responded that he would meet at the Mocrhead Police Depsrtment.
Checking the map, | saw that the Moorhead Police Depaitiment is just across the border Into Minnesota and was
clearly a ploy to get SCHNEIDER in & position to be arrested on a warrant.

l
having a personal relationship with SCHNEIDER. At length, | discussed the applicable law regarding [nterference ]
|
|
|
i

| contacted SCHNEIDER again and told her that if it was possitde to take care of any legal issues she had in
Minnesota to remave the potentia! of it being used against her. SCHNEIDER staled she contacted an agency in
Minnesota and was advised she did not have a warrant. SCHNEIDER ailso stated she contacted the Clay County
Sherift's Department (the jurisdicion where Blake wanted to meet) and a depuly Informed her that she was not
wanted. | contacted the Anoka County Sheriff's Department in Minnesota and was advised that SCHNEIDER did not
have a warrant.  then contacted the Clay County Sheriff's Dspartmeant and they did a statewide search which
indicated SCHNEIDER had a warrant in Washington County. | then contacted the Washingten County Sheriff's
Cepartment and learned that SCHNEIDER did have a warrant through that county in the amount of $3000.00. | was
informed that SCHENIDER would need 1o post the bend and be scheduled for a new court date. | relayed this

! Information te SCHNEIDER {o assist her in taking care of the matter.

To mediate ihe potential meeting and child exchange, 1 agaln messaged Blake and Informed him that SCHNEIDER
would be there at 4:00 P.M. and that he should return the children in accordance with the court order. Blake then
responded that he would need to bring the kids to Minneapoiis to follow the order. | highlightad to Blake that he told
SCHNEIDER ta come to Fargo and that withholding the children after she drove frem Wiscansin to North Dakota to
get them is a clear violation of the order and criminal conduct.

SCHNEIDER arrived at the West Farge Police Department at 3:50 P.M. and waited there for an hour while making
centact with the West Fargo Police. SCHNEIDER massaged Blake that she was there for the kids, According to
Detective DANIELSON, officers went ko Blake's residence and no one answered the doer. According to
SCHNEIDER, cfficers told her that the windows were covered with blankets. SCHNEIDER got a hole! in the Fargo
area and staled she would not leave unti she had her kids.

On Monday, October 15, 2018 SCHNEIDER made attempts to locate the schools her chlidren were allegedly
attending so that she could retrieve them, SCHNEIDER learned that Blake withheld the chiidren from school,
apparently telling the school officials that they were, “eut of town”, SCHNEIDER also went tc the Cass County
Courthouse, spoke with the stata's attorney, and altempted to get an ordet from the judge directing the police to take
action. Blake also sent Kylie a text message asking her to allow him to keep the children and that taking them away
wauld be, “ripping them out of school” and away from hockey and their friends. [t appears as though Blake is
attempfing to establish the children in Fargo as a taclic to assist in his custody fight as well as invelving the chiidren
in the dispute. SCHNEIDER stated that Blake allowed her a phane call with the children that she recorded.
SCHNEIDER stated Blake is heard telfing her son to tell hier to stop having the pelice come to hls hsuse as well as
other concerning things.

At this time, Blake has had custody of the two minor children for more than six weeks beyond the court appointed
custody change to the parent that has been awarded primary ptacement. This has affected the children's ability to
establish in the Rhinelander School District and has kept the chifdren away from thefr mother for an extended period
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of time. Based upon the totality of the circumstances and Blake choosing not to allow Kylie {o have the children
when given several opportunities to do so, | am forwarding this case to the Cneida County District Attorney for the
charges of Interference with the custody of a child.

REMORIT OFFRER DAIE [REYE/ED BY
KELKE, KURT A 356 10/12/2018 | HELKE, KURT A 10M6/2018 J

|
b
}
Tris Field Summary shouid not Be considered the final aificial podee repert on thi incisent descrized waiva, TS summary iomeation s to Le vsed only I

far preceedngs 1eauling a rarm of prnied JoCumMAALATON SAOF b thE nal repart beng complales, Ay inforthalisn TonTeingd velil #s JUTSECE [0 VRREBNION Snd/or Chenpe.

RHPD Offen-e FInG Rapont 201800007024 Page 8 OF 7

10/16/2018 5




Case 2020XX000538 Emergency Motion for Exception to in re the Matter of ... Filed 04-16-2020 - Page5Tof 57

8

sTATE P WISCONERRL prlf Bty oo 10172018 Page 6 of6
Subscribed and sworn to before me on Electronicaily Signed By:
10/17/18 Deputy Sara Wolosek
Electronically Signed By: Complainant

Mary M. Sowinski
Assistant District Attorney
State Bar #: 1028147
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Case 2018CF0003034™Y Document 4 Filed 10-172018  ™Page 1 of 1 -

10-17-2018
ONEIDA COUNTY

CLERK OF CIRCUIT
COURT

2018CF000303

EXTRADITION FORECAST

NAME: Blake C. Fitzgerald

CASE NO.:

CHARGES: Interfere w/ Custody-After Custody Order 948.31(3)(c)
Class F Felony

BOND AMOUNT: $20,000
(if bond amount is posted, please give defendant a court date of the following Monday at
1:30 p.m. in Oneida County Circuit Court.)

WILL NOT EXTRADITE
EXTRADITE ADJACENT STATES ONLY
X EXTRADITE WITHIN CONTINENTAL UNITED STATES

WILL EXTRADITE

Date Signed: 10/17/18
Electronically Signed By:
Mary M. Sowinski
Assistant District Attorney
State Bar #: 1028147

Ex h] (;|+ _BJ
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Case 2018CF000303¢™) Document 5 Filed 10-19-2018  (™page 1 of 2 FLED

10-18-2018
ONEIDA COUNTY
CLERK OF CIRCUIT

' DATE SIGNED: October 19, 2018 COURT
. 2018CF000303

Electronically signed by Michaet H. Bloom
Circuit Court Judge
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Case 2018CF000303¢™ Document 5 Filed 10-16-2018  ™Page 2 of 2
STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY
DA Case No.: 20180N001422
STATE OF WISCONSIN Assigned DAJADA: Mary M. Sowinski
Plaintiff, Agency Case No.: 2018-00007024
Court Case No.:
VS, ATN:
BLAKE C. FITZGERALD
508 19th Avenue, W F WARRANT
West Fargo, ND 58078 For Official Use

DOB: 07/23/1983
Defendant.

THE STATE OF WISCONSIN TO ANY LAW ENFORCEMENT OFFICER:

A compiaint, a copy of which is attached, having been made before me accusing the defendant
of committing the crime(s) of:

THE CRIME(S) OF: VIOLATION DATE: WIS, STAT(S).:
interfere w/ Custody-After 09/04/2018 948.31(3)(c)
Custody Order

And having found that probable cause exists that such violation was committed by the
defendant, you are, therefore, commanded to arrest the defendant and bring him before me, or
if | am not available, before some other judge of this county.

10/17/2018
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Case 2018CF00030:ﬁ Document 8 Scanned 12-18-2018 ﬁpage 10f1
STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY
: [} Amended
State of Wisconsin vs. Blake C. Fitzgerald Bail / Bond °

Date of Birth; 07-23-1983 Case No.: 2018CF000303 %
£

Citation No(s}: E ’ L

A. Monetary Conditions of Release

[X] CASH BAIL: Cash bail of $7500.00 shall be deposited. Date deposited
If the defendant does not comply with the terms of this bail/bond, the bail’bond will be forteited and the
defendant and/or surety may be ordered to pay the amount of the bond.

Any restitution, recompense, fines, forfeitures or costs imposed agamsr the defendant shalf be paid out of
the cash bail/bond without further notice.
B. Additional Conditions of Release
* Defendant shall appear on all court dates,
* Defendant shall give written notice 1o the Clerk of this Court withinn 48 hours of any change of address or
ielephone number.
¢ Defendant shall not commit any crime.
* Detendant shall neither directly nor indirectly threaten, harass, intimidate or otherwise interfere with victims or
witnesses in this action.
* Other:
. M . . L M o] , eamil
court order regarding legal custady/placement of minor children,

[T] See attached.

Federal {aw provides penalties for, and you may be prohibited from possessing, transporting,
shipping, receiving or purchasing a firearm, inciuding, but not limited to, a rifle, shotgun, pistol, revolver, or
ammunition, pursuant to 18 U.S5.C. 922(g){(8)-(8}.

The sheriff shall detain the defendant in custody until the defendant has signed the bond, complied with the
monetary conditions of release, or is otherwise discharged.

| have feceived a copy.of this baiVbond and | agree to it$ terms. | Funderstand that the court date(s) is/are: .= v i
Circuit Court Location Date Time
Branch 2 Courtroom, 2nd Floor, Oneida County Courthouse 12-21-2018 o115 pm
t South Oneida
P.0O. Box 400
Rhinelander, W) 54501
Defendant's Signature Date Detandant's Address Telephone Number
12-18-2018 508 18th Avenue, WF 701-353-9524
West Fargo, ND 58078
Surety's Signature Date Surely's Address Telephone Number
12-18-2018
Distribution: ] 1 have furnished the
Mary M Sowinski Ms. defendant with a
«  Blake C. Fitzgerald copy of this :
document, Signature
Title

December 18, 2018

E:x h.‘ bkl + + 1_1, Date

CR-203{CCAP}, 02/2011 Bail: Bond §566.0111, 34532, 940.49, Ch. 969, §69.02(5), 965.03{4} and §69.13. Wisconsin Slatutes
Thie farm chalt nat ha madifiad I mau ha cnnnlomantad with additinnal material Fane )i
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Case 2018CF00030#™) Document 35 Filed 12-272019  (™Page 1 of 1 FLED
12-27-2018
ONEIDA COUNTY
CLERK OF CIRCUIT
COURT
2018CF000303
STATE OF WISCONSIN CIRCUIT COURT ONIEDA COUNTY
STATE OF WISCOKSIN,
Plaintiff,
vs, Case No. 18CF303
Blake Fitzgerald,
Defendant.

DEFENDANT'S DEMAND FOR A SPEEDY TRIAL

Pursuant to Wis. Stat. § 971.10, Blake Fitzgerald, though his attorney Travis
Slattery of Travis Slattery Law Office, demands a speedy trial in this matter.
DATED this 26" day of December, 2019 at Stevens Point, Wisconsin.
Respectfully submitted,

Electronically Signed By:
*¥%* Travis Slattery™****

Attorney Travis Slattery
State Bar No. 1074981

Attorney Travis Slattery
PO Box 955

' Stevens Point, W] 54481
travisslatterylawoffice{@gmail.com
(715) 600 1934

E)(\qib‘l'} —H5
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Case 2018CF00030#™ Document 47 Filed 03-10-2020  F¥Page 1 of 1 FILED

03-10-2020
ONEIDA COUNTY

CLERK OF CIRCUIT
COURT

2018CF000303

STATE OF WISCONSIN CIRCUIT COURT ONEIDA COUNTY

STATE OF WISCONSIN,
PLAINTIFF
VS MOTION TO MODIFY BOND
18CF303 1GCH W0
BLAKE FITZGERALD

PLEASE TAKE NOTICE THAT The Defendant, by his attorney Albert
Moustakis will move the court to modify Mr. Fitzgerald bond. The request for
modification is made because the bond set at this time cannot be posted by Mr.
Fitzgerald.

Dated this 10t day of March, 2020.

(et Dlgotatein
Albert Moustakis

Bar # 1018354

P. O. Box 1934

Eagle River, WI 54521
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