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T ,X’Y-ss Civil Court Record 04-29-2020
AT Civil $2:01 pm
. Responsibie C.0. Case Number
. det vs. The Department of Transportation Secretary Dave Edward Viack 2019CV000108

Ading

S Code: 30807 - Administrative Agency Review

o

,-,;:?i;mng Date/C.0. Disposition Date/C.0. Disposition Next Action
4 03-11-2019 04-09-2020 Digmigsed 04-30-2020 07:45 am
Edward Viack Edward Viack Reviaw exhibits/return
05-13-2020 08:00 am
Review
Panty Type Name Address City St Zip Attorney Status
Patitioner Pat Schottler 1479 160t St New Richmond WI| 54017 AC
Respondent The Department of Christopher J AC
Transportation Secretary Biythe
Dave Ross ending
co.
Court Reporter
Tape/Counter
Date Court Record Entries Amount L.ocation

03-11-2019 Petition
Petition for Judicial Review with ahached Certificate of Mailing.
Fied by PE. 3G: PE. glg

03-11-2019 Filing tes paid 129.50
19R 003719
03-11-2019 Other papers

Judiciat Statement with USB with attached Certificate of Mailing.
Flied by PE. 3C: PE. gig

03-12-2019 File Retained Electronically
. 03-15-2019 Other papers
) Wi DOT Record. Filed by Wi DOT. glg
03-21-2019 Proof of service by retum receipt
) Filed by PE. glg :
v 03-21.2018 Lettersicorrespondence
from Petitioner re enclosing green cards and problem with record,
oig
03-21-2019 Telephona message

PE left voicemail on 3/20 after hours asking it he could could stop
hy tomorrow 3721 with a TV and plywood to test in EFV's
courtroom. Clerk left return volcemaii on 3/21 stating that a hearing
hasn't been schaduled in this case yet and advised PE should write
a letter requasting & hearing and copy the other party. Clerk also
informed PE that he will need 10 s up an appointment with JA to
sthedule a time 1o test out equipment in courtroom after a hearing
is scheduled. glg

03-21-2019 tetters/correspondence
from PE regquesting items in court room for hearing with attached
plctures. gig torgon 3/21/19

(3-2%-2019 Letters/correspondence
from PE dated 3/20/19 re request (o add jo the record. glg torg
on 3/2119

04-15-2019 Case Converted to Electronic Filing

04-15-2019 Electronic Filing Notice

04-15-2019 Notice of Appearance

and Statement of Position on behalf of Respondent Wi DOT. Filed
by Atly Tarver, glg
04-15.2018 Electronic Notice Update

CV-40{CCAP), 1100 Civé Count Aecurd
This form shail not be modified. I may be supplemanted with additiona? matesisl. Page f ot d
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aTY-58 Civil Court Record 04-29-2020
AT Civil 02:01 prm
5 Responsibie C.0. Case Number
. F‘;jer vs. The Departmen of Transportation Secretary Dave Edward Viack 2019CV000108
“ading
/A8 Code: 30607 - Adminisirative Agency Review
c.o.
Court Reporter
Tape/Counter
Date Court Record Entries Amount Location
04-15-2018 Cerliticate of mailing
Copy of Notice of Appearance and Statemant of Position maited to
Pat Schottler on 4/15718. Filed by Alty Tarver. gip
04-15-2019 Other papers
Fiied by Pat Schottier. gig
04-18-2018 Lettersicorrespondence
From Petitioner replying to e-filing notice. gig to rg on 4/18/18
04-23- 2018 Orthar papers
Request for status and information hearing, Filed by PE. glg ferg
un 4/23/18 .
04-30-2018 Proot of service by return receipt
Filed by Pat Schottler. glg
05-03-2019 Letters/correspondence
from Pat Schottier dated 4/2218 with proof of service. gig o rgon
§/3119
05-14-2019 Substitution of attorney
Notice of Substitution for Respondent Wi DOT. Fited by Atty Biythe,
gig
05-14-2019 Electronic Motice Update
05-14-2019 Certificate of service
Notice of Substituion mailed o Pat Schottier on 5/14/18. Filed by
Atty Biythe. glp
05-14-2018 Electronic Notics Updale
05-18-2019 Motion
Motion: for Costs and Seeking Other Orders. Filed by PE, glg torg
on 5/16/19
05-16-2018 Response/reply
Response 1o States Response of My Complaint. Fited by PE. gl
1o rg on 5716719
05-18-2019 Certificate of service
Copy of Notice of Motion and Motion to Dismiss mailed to Pat
Schottler on 516718, Filed by Atty Blythe. glg
05-16-2018 Notize of motion, mation
Filed by Atly Biythe. glo to rg on 5/16/18
05-20-2019 Responsa/reply
Opposing Motion 1o Dismiss. Filed by PE. glg torg on §/20/18
05-21-2019 Briel in support of motion
Respondents' Reply Brief in Support of Motion o Dismiss, Flled by
Atty Biythe. glg
05-21-2019 Certificate of service
Respondents' Reply Brief in Support of Motion to Dismiss mailed to
Pay Schottler on 5/21/19. Filed by Atty Blythe, dig
05-23-2019 Certificale of mailing
Copy of Responss to States Response of Complaint mailed to
DOT. Fied by PE. glg
CV-400{GCAP), 11700 Civil Count Reoprd
Page 2of 4

Thig torm shall not be modified. it may be supplemented with additional material.
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Date
05-30-2019

06-10-201%

07-15-2019

07-23-2019

07-24-2019

08-14-2019

09-16-2019

T 09-25-2019

10-03-2018

10-03-2019
10-03-2019

10-10-2019

10-16-2019

10-16-2019

Court Record Entries

Motion
Five Motians for Orders not sought befora. Fited by PE. gig torg
on 5/30/19

Proot of malling
of Five Motions for Orders not sought to Wi DOJ and COC filed by
the PL. kak

Cther papers
Work Book {study aid}). Filed by PE Pat Schottler. glg to EFV on
7115119

Prool of maiting
Copy of Work book {study aid) via certified mail to Wi DOJ on
7/22/18, Filed by PE. gl

Proof of maifing
Copy of Work hook {study aid) rec'd via certified mail by Clerk of
Court on 7/15/18. Filed be PE. gig

Request
{or Status Conisrence. Filed by PE. kma 10 rg on 811618

Other papers
Seeking Immediate Judicial Order. Filed by PE. kma torgon
917119

Notice of hearing
Telaphone scheduling confarence on October 3, 2019 at 08:15 am.

Telephone scheduling conference
08:24 AM CO: Viack, Reporter: Gross, Clerk: Lindabaur. Petitioner
Pat Schottler in court. Attorney Ghristopher J Blythe appeared by
phone means for Respondent The Dapartment of Transportation
Secretary Dave Ross ending. Court reviews fie. PE will be filing
corrected motions today. Aty Blythe doesn't believe he will be filing
anything further. Coun will review file and schedule hearing for next
week. gli Mearing scheduled for October 10, 2019 at 11:30 am.

Naotice of hearing
Hearing on October 10, 2019 at 11:3C am.

Motion
Corrections to motions orders ashked for. Filed by PE, gll

Hearing
11.30 AM CO: Vlack, Reporter: Gross, Clerk: Lindabaur. Petitioner
Pat Schottler in court. Attorney Christopher J Blythe appeared by
phone means for Respondent The Depariment of Transportation
Secretary Dave Ross ending. Court questions parties. Petitioner
argues. Couwrt will allow parties 1o submit further filings no later than
4:30 p.m. on 10/21/19 regarding the Court's questions. gil

Briet
Respondents’ Supplemental Brief in Response to the Courts
Questions. Filed by Atty. Blythe. kma  torg on 10/16/19

Certificate ot service
of Respondent's Supplemental Briet in Response to the Court's
Questions mailed fo Pat Schottler. Filad by Atty. Blythe, kma

CV-400{CCAP), 11700 Civil Court Reonsd

(Y55 Civit Court Record 04-29-2020
AT Civil 02:01 pm
L Responsible C.0. Case Number
“4fqr vs. The Department of Transportation Secretary Dave Edward Viack 2019CV000108
 ding
fo:s Code: 30607 - Administrative Agency Review
c.o.
Court Reporter
Tape/Counter

Amount Location

Edward Viack
Gina A Gross

Edward Viack
Qina A Gross

This form whaii not be medified, I may be supplemented with additionst mawrial. Paga 3ot 4
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CATY-55 Civil Court Record 04-29-2020
AT Chil 02:01 pm
o Responsibie C.C. Case Number
7 4ier vs. The Department of Transpodation Secretary Dave Edward Viack 2018Cv000108
7 ading

V,f SIS Code: 30607 - Administrative Agency Review

C.0.
Court Reporter
Tape/Counter
Date Court Record Entries Amount Location
10-17-2018 Other papers
Judicial Request for docurment by October 21st. Filed by PE. kma
to rg on 10/18/119
10-21-2019 QOther papers
Typographical Error Correction to document. Filed by PL.kma 10
rg on 10421119
11-13-2019 Other papers
"Seeking permission to respond to oppaosing counsel's” Oct, 16th,
2019 docurnent judge asked for by Oct 21st. Filed by PE. 3C: PE.
ght torgon 11714419
11-13-2019 Receivad documents
Cover letter with "Seeking permission 1o respond te opposing
counsel's” Oct, 16th, 2019 document judge asked for by Oct 21st.
all
01-13-2020 Letters/correspondence
Filed by PE Pat Schottler. kma  to rg on 1/14/2020
03-06-2020 Motion
tor Adversary Council. Filed by PE. kma 10 rg on 3/6/20
03-08-2020 Mation
to Reverse according to Statute 287.57{8). Fled by PE. kma torg
on /620
03-13-2020 Motion
1o rescind. Filed by PE. kma torg on 3/13/20
03-23-2020 Other papers ‘
Questions on propery being betora the court. Fited by PE. kma  to
rg on 3/23/20
04-09-2020 Becision and order Edward Viack
... # is hereby ordered that the Depariment's Mation {o Dismiss is
hereby granted and this case is dismissed. Signad by EFV on
4/9/20. ec: RE, c: Petitioner. git
04-09-2020 Dismissed Edward Viack
04-29-2020 Other papers
“Verity Questions”. Filed by PE. kma o rg on 4/29/20
04-29-2020 Motion
tor reconsidaration of dismissal w/ attachment. Filed by PE. Clark
notes that attachment is unable to be retained electronicaliy -
retained on ¢ivil shelt in COC for file retention. Kma 1o fgon

4729120 .
04-29-2020 Notive of appeal

Filed by PE. kma
04-29-2020 Notice of appeal fransmittal

Signed by Clerk on 4/28/20. Original mailed certified to COA w/
copy of NOA and court record on 3/11/20. ec: Atly. Blythe; C via
mail: PE. kma

CV-400(CCAPY, 1170 Civl Gount Recond
This form shall not be modified. It may be supgiementod with additionst material. Page 4 of 4
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OFFICE OF THE CLERK
WISCONSIN COURT OF APPEALS

110 EAST MAIN STREET, SUITE 215
P.O.Box 1688

MADiSON, WISCONSIN 53701-1688
&mﬂm (608) 266-1880
TTY: (8005 947-3529
Facsimile (608) 267-0640
Web Site: www.wicourts. gov

PISTRICT 111
July 6, 2021
To:
Hon. Edward F. Vlack 111 Anthony Russomanno
Circuit Court Judge Assistant Attorney General
8t. Croix County Courthouse Electronic Notice
Electronic Notice
Pat Schottler
Kristi Severson 1479 160th St.
Clerk of Circuit Court New Richmond, WI 54017

St. Croix County Courthouse
Electronic Notice

You are hereby notified that the Court has entered the following order:

2020AP840 Pat Schottler v. The Department of Transportation Secretary
Dave Ross (L. C. No. 2019CV108)

Before Stark, P.J., Hruz and Seidl, JJ.

Pat Schottler, pro se, has filed a “Motion for Reconsideration #1” from our summary order
dated June 22, 2021, in which the sole issue presented for appeal was whether the circuit court
properly granted the Wisconsin Department of Transportation’s motion to dismiss Pat Schottler’s
petition for judicial review as untimely. The motion for reconsideration is denied. We also note
the motion states, “#1 of several motions for reconsideration.” In this regard, Schottler is
admonished there is no statutory authority for muitipie motions for reconsideration.

Upon the foregoing,
IT IS ORDERED that the motion for reconsideration is denied.

Sheifa T. Reiff
Clerk of Court of Appeals


http://www.wicourts.gov
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OFFICE OF THE CLERK
WISCONSIN COURT OF APPEALS

[10 EAST MaIN STREET, SUITE 215
P.O. Box 1688

MADISON, WISCONSIN 53701-1688

Telephone (608) 266-1880
TTY: (800) 947-3529
Facsimile (608) 2670640
Web Site: www. wicounts.gov

DISTRICT Il
June 22, 2021
To:
Hon. Edward F. Viack 11l Anthony Russomanno
Circuit Court Judge Assistant Attomney General
8t. Croix County Courthouse P.O. Box 7857
1101 Carmichael Rd. Madison, W1 53707-7857
Hudson, W1 54016 _
Pat Schottler
Kristi Severson 1479 160th St
Clerk of Circuit Court New Richmond, W1 54017
1101 Carmichael Rd.
Hudson, W1 54016

You are hereby netified that the Court has entered the following opinion and order:

2020AP840 Pat Schottler v. The Department of Transponiation Secretary
Dave Ross (L. C. No. 2019CV108)

Before Stark, P.J., Hruz and Seidl, JJ.
Summary disposition orders may not be cited in any court of this state as precedent or

authority, except for the limited purposes specified in Wis. STAT. RULE 809.23(3).

The sole issue presented for appeal is whether the circuit court properly granted the
Wisconsin Department of Transportation’s (DOT) motion to dismiss Pat Schottler’s petition for
judicial review as untimely. Based on our review of the briefs and record, we conclude at
conference that this case is appropriate for summary disposition, and we summarily affirm the

judgment. See Wis. STAT. RULE 809.21 (2019-20).!

T All references to the Wisconsin Statutes are to the 2019-20 version unless ctherwise noted.

9
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On March 12, 2014, the DOT informed Schottler that it had received information
“cavs{ing] us to question your ability to safely operate a motor vehicle.” The information
included correspondence from the $t. Croix County sheriff that stated he was in receipt of a letter
from Schoitter in which Schottler talked about being deprived of sleep and, as a result, “unable to
safely operate a vehicle on our roadways.” Schortler’s letter—a copy of which was attached to
the sheriff's correspondence to DOT—discussed “endangering others{’] lives” and
circumstances where “someone could have gotten killed,” among other things. The sheriff
responded to Schorttler that “[a]s a result of your own admissions, | am obligated to report this
matter 10 the Wisconsin Department of Transportation so that they may assess your ability to

safely operate a vehicle on our roadways.”

The DOT ordered Schottier to submit to an examination in accordance with Wis. STAT.
§ 343.16(6)a). The notice informed Schottler that he needed to have a medical provider
complete certain medical forms within thirty days of the order to ensure he met the medical
standards for licensing. The notice also stated: “Even if the form indicates that you meet the
medical standards for licensing, you may still be required to complete a re-examination of your
driving abilitics. We will make that determination only after we receive the completed medical

form.”

Schottler failed 1o provide the medical forms within the prescribed time frame, and on
April 11, 2014, the DOT cancelled Schottler’s license 1o operate commercial motor vehicles.
The cancellation informed Schottler that he had a right to judicial review of the decision, under

WIS, STAT. § 343.40, subject to a thirty-day deadline.

Page 9 of 59
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Schottler filed a petition for judicial review in March 2019, nearly five years after the
DOT canceled Schottler’s license. The DOT filed 2 motion to dismiss the petition as untimely,

The circuit court granted the motion, and Schottler now appeals.

The mechanisms for judicial review contained in Wis. Star. ch. 227 apply to the
administrative decision here, See Wis, STAT, § 343.40. WISCONSIN STAT, § 227.53(1)(a)2. sets
forth a thirty-day deadline from the date of service of an administrative decision to serve and file
& petition for judicial review of that decision. Once the thirty-day time limitation is ‘trriggered,
strict compliance is required, and failure to comply with the mandatory time limitation results in
the lack of circuit court competency to proceed, and the petition must be dismissed. Wisconsin

Power & Light Co. v. PSC, 2006 W1 App 221,911, 296 Wis. 2d 705, 725 N.W .2d 423,

Here, the adverse agency decision is the April 11, 2014 decision cancelling Schottler’s
commercial driver’s license for failure to supply medical documentation. His current petition
falis far outside the thirty-day time limit for judicial review. The circuit court lacked

competency to proceed, and it was required to dismiss the petition.

Nevertheless, Schottler argues in his reply brief that he is entitled to a hearing under Wis,
STAT. §227.42, to present evidence concerning his fitness to possess a driver’s license.
According to Schottler, his request for a hearing renders timely his March 11, 2019 petition for
Judicial review and the circuit court erred in concluding that there were no disputed material

questions of fact providing a basis for a hearing.

Schottler’s request for 2 hearing does nothing to resuscitate his time-barred challenge.
Again, as a general matter, WIS, STaT. § 227.53(1)a)2. affords a petitioner thirty days from the
date of service of the original adverse agency decision to file a petition for judicial review, See

3
11

Page 10 of 59



Case 2020AP000840 Appendix to Petition for Review Filed 08-10-2021 Page 11 of 59

No. 2020AP840

IT IS FURTHER ORDERED that this summary disposition order will not be published.

Sheila T. Reiff
Clerk af Court of Appeals

12
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OFFICE OF THE CLERK
WISCONSIN COURT OF APPEALS

110 EasT MAN STREET, SUITE 215
P.O. Box 1688

MADISON, WISOONSIN 53701-1688

Telephone (608} 266-1880
Y: (B00) 947-3529
Facsimile {608) 267-0640
Web Siie: www.wicourts, gov

DISTRICT 111
August 21, 202G
To:
Kristi Severson . Anthony Russomanno
Clerk of Circuit Court Assistant Attorney General
St. Croix County Courthouse P.O. Box 7857
1101 Carmichael Road Madison, W1 53707-7857

Hudson, Wi 54016
Pat Schottler
1479 160th St.
New Richmond, W1 54017

You are hereby notified that the Court has entered the following order:

2020AP840 Pat Schottler v. The Department of Transportation Secretary Dave
Ross Ending

Before Stark, P.J.

Appellant Pat Schottler, pro se, has filed a “motion to define dispute of material fact,”
that also appears to seck a definition of jurisdicticm. The motion states that Schottler's brief
*won't be accurate without these two subjects defined.” This court cannot dispense legal advice.

Therafore, the motion wil! be denied.

For additional guidance regarding appeiiatc rules and procedures, we have enclosed with
this order to Schottier an information sheet regarding the Appellate Help Desk of the Wisconsin

State Bar’s Appellate Practice Section,

Schottier has also filed a new notice of appeal, along with a statement on transcript
indicating that no further transcripts are necessary, and a document entitled “motion to

consolidate appeals is not needed.” Because we construe the new notice of appeal as an

13
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No. 2020AP840

reconsideration motion is entered; and (2) move to consolidate the appeals. We would then

further toll briefing in the existing appeal.

[T IS FURTHER ORDERED that we will take no action on the document titled “non ex

pme'“

IT IS FURTHER ORDERED that Schottier's request for costs is dismissed as

prematurely filed.

Sheila T. Reiff
Clerk of Court of Appeals

14
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OFFICE OF THE CLERK

WISCONSIN COURT OF APPEALS

110 EAST MAIN STREET, SUITE 215
P.O. Box 1688

MADISON, WISCONSIN 53701-1688

Telephone (608) 265-1880
: (800) 947-3529
Facsimile (608) 2670640
Weh Site: www. wicourts.gov

DISTRICT 1l
July 2, 2020
To:
Hon. Edward F. Vlack 111 Anthony Russomanno
Circuit Court Judge Asgsistant Attorney General
St. Croix County Courthouse P.O. Box 7857
1101 Carmichael Rd. Madison, W1 53707-7837
Hudson, W1 54016
Pat Schottler
Kristi Severson 1479 160th St.
Clerk of Circuit Court New Richmond, W1 54017

S$t. Croix County Courthouse
1101 Carmichael Road
Hudson, W1 54016

You are hereby notified that the Court has entered the following order:

2020AP8490

Pat Schottler v. The Department of Transportation Secretary Dave

Ross Ending (L.C. # 2019CV108)

Before Stark, P.J.

Appellant Pat Schottler, pro se, has filed what appears to be a motion 10 suppiement the
record with “two significant exhibits"—one titled “Judge Viack 19CV0108 343.25(7)" and the
other titied “Verify.” The first item could not be transmitted electronically due to its size;
however, it has been sent to this court and is included in the record as item No. 33 on the index.
The document titled “Verify” was ¢lectronically transmitted as item No. 32 in the record. The

motion to supplement the record with these items will therefore be dismissed as unnecessary.

Schottler also moves to stay appellate proceedings pending the circuit court’s disposition
of a motion for reconsideration pending there. The respondent has not opposed the motion.

Schottler states that a decision on the reconsideration motion may impact the issues in his

15
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No. 2020AP840

existing appeal. Therefore, we will stay briefing pending disposition of the motion for
reconsideration. We note that if the appellant is ultimately aggrieved by the decision on his
reconsideration motion and wants review of that decision along with his existing appeal, he must
(1) file a new notice of appeal within thirty days of the date the order disposing of the
reconsideration motion is entered; and (2) move to consolidate the appeals. We would then

further toll briefing in the existing appeal.

Schottler has also submitted a document ftitled *“non ex parte” consisting of
“communication between counsels and other party.” This appears to be a courtesy copy of
correspondence Schottler sent to opposing counse} setting forth his impressions on the merits of
his case. We will take no action on that submission. Schottler also filed what appearsto be a
statement of costs for this appeal pursuant to WiS. STAT. RULE 809.25(1)(c) and WIS. STAT.
§ 227.485(8) and (5). Until a decision on the merits of the appeal is rendered by this coun, his

request for costs is premature. We will therefore strike the request as premature.

Upon the foregoing,

IT iS ORDERED that the motion to supplement the record is dismissed.

IT IS FURTHER ORDERED that the time for filing the appellant’s brief is extended to

forty days from the date the circuit court enters its order deciding the reconsideration motion.

IT IS FURTHER ORDERED that if the appellant is ultimately aggrieved by the decision
on his reconsideration motion and wants review of that decision along with his existing appeal,

he must (1) file a new notice of appeal within thirty days of the date the order disposing of the

16
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Ko, J020AP840

additional notice of appeal in the existing matter, consolidation would not be necessary. We will
order the circuit court clerk to transmit the notice of appeal and any additional documents by

supplemental return, and sua sponte extend the time for Schottler to file his brief-in-chief.
Upon the foregoing,
IT IS ORDERED that the “motion to define dispute of material fact™ is denied.

IT IS FURTHER ORDERED that the clerk of this court shall include & copy of the

information sheet regarding the Appellate Help Desk with this order to Schottler.

IT IS FURTHER ORDERED that the circuit court clerk shall immediately transmit the
additional notice of appeal and any documents filed since the first record transmittal by

supplemental return.

IT 1S FURTHER ORDERED that the appellant’s brief will be due thirty days from the

date of the supplemental return.

Sheila T. Reiff
Clerk of Court of Appeaix

17
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Case 2019CV000108 Cocument 87 Fileg 08-10-3020

THE COURT:
TE SIGNED: August 7, 2020

Filed 08-10-2021

Page 1 of &
FILED

D8-10-2020

Circuit Court

Bt, Croix County, Wi
2015CV060108

Elecironically signed by Edward F Viack, Circuit Count Branch it

Circuit Court Judge

STATE OF WISCONSIN CIRCUTT COURT S5T. CROIX COUNTY
PAT SCHOTTLER,
Petitioner, DECISION
AND
V. ORDER

WISCONSIN DEPARTMENT

OF TRANSPORTATION,
SECRETARY DAVE ROSS, andior
SECRETARY CRAIG THOMPSON,

Respondents,

Case No 19OV 108

PROCEDURAL BACKGROUND

On March 11, 2019, the Petitioner, Mr. Pat Schionier, filed a Pention for Judicial Review with

the 84 Croix County Clerk of Cowrt Office. In summary, Mr. Schottler sought judicial roview {pursuant

e Wis. Stats. Sec. 343 .40 and Wis. Swts. Chap 227 of the cancellation of his driver’s icense by the

Wisconsin Department of Transportation on April 11, 2014, On April 15, 2019, the Respondent,

Wisconsin Department of Transportation {the “Depanment™. filed & Notice of Appearance and

Sutement of Position which, in sumimary, asserted that the Department’s cancellation of Mr. Schuttler’s

driver’s license was done properly. Subsequently, on May 16, 20819, the Department filed a Notice of

Motion and Motion to Dismiss on the basis that (1) the request for fudicial review was not filed and

served within 30 days of the April 11, 2014, cancellation of Mr Schottler’s driver’s Heense, (2) the

18
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Case 2019CV000108  Document §7 Figd D8-10-2020 Page 20§

claims are subject 1o sovereign immunity, and (3) the petition for judicial review “cannot be combined
with other civil actions.”

On May 20. 2019, Mr. Schottler filed a document ttled “Opposing motion to dismiss,” which,
summary. repeated his prior requests,

On May 21, 2019, the Depantment tiled the “Respondent’s Reply Brief in Support of Motion 10
Dismiss,” wherein the Department set forth its arguments that {1) the Petittoner was not entitled to a
hearing under Wis, Stat. Sec. 227,42, (2) that Wis. Stal. Sec. 343.30(1g)(d) does not apply 10
cancellation of licenses, and, (3) the Petitioner is not entstled to 3300 per day cosis under Wis. Stat See,
227 485,

On May 30. 2019, Mr. Schottler filed a document titled “Five Motions for Orders not sought
before dated this May 28, 20197 In this document, Mr. Schottler asserted. in summary, that {1} the
reference to “ordered” in Wis. Stat. Sec. 343.25(7). requires a court order, (2} if an examination is
required by the Sceretary under Wis. Stat. Sec. 343 16(5}. that person’s operating privilege cannot be
revoked “if they are not in a 51,42, 51.45(7)%h) o1 345.60.7 {31 the “department of transportation cannot
revoke Pat Schotiler's driving privilege.” (4) orders for “people to take tests under 345.16(3). .. mus!
come from a 51.42, or $1.45(7)(h) or 345.60 agency.” and {3} “'the department of transportation can not
cance! anyone’s Jicense for refusing 10 go see a psychiatrist if they are not ina 51,42, $145(Tthy or
34560

A hearing was held before this Court on October 180, 2019, at the conclusion of which both sides
were given the opportunity to submit further argument.

On October 16, 2019, the Department submitted the “Respondent’s Supplemental Brief in

Response to the Court’s Questions.” in summary, the Department first repeated its position that Mr,

| (%)
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Schottler’s reguest for judicial review was untimely, asserted that the term “ordered” in Wis. Stat, Sec.
343.25(7) does not require a court erder, and advised where documents were located in the record.

On QOctober 17, 2019, Mr. Schotticr filed a document titled “Judicial request for document by
Oct 21% which. in summary, recognized that the Departiment’s action was a canceilation and not a
revocation of his driver’s license, acknowledged (on page 7) that “apparently the Scerctary can issue an
‘order,””" that the order “MUST BE SIGNED BY THE Secretary of the department of Transpontation™
(page 27). and that the cancellation was not legal as there was no “QOrder under 343.16 or 343.32(2)"
which he failed to comply with.

On October 21, 2019, Mr. Schottler filed a document titled “Typographical Error Correction 10
document,” which made corrections to the document Mr. Schottler submitted on October 17, 2019,

On November 13, 2019, Mr. Schottler submifted a document titled "Seeking permission to
respond to opposing counsel’s.” and in this document, among other things, stated on page 13 that “The
word ordeved in 343.25(7) is a court order.” states on page 15 that 343 16(51(a} does not apply.” and
that the canccllation was nol valid.

On April 9, 2020, this Court issued its Deciston and Order granting the Department’s Motion to
Dismiss and dismissed the case.

On April 29, 2020, Mr. Scholer filed 8 Motion for Reconsideration of dismissal, asserting that
i his Petition for Review that he was seeking review under Wis, Stat, Sec. 227.42(2), and made other
arguments.

On May 5, 2020, the Department filed its Bricf in Opposition to Petitioner's Motion {or
Reconsideration, asserting that the Motion for Reconsideration did not argue anything new,

On May 1], 2020, Mr. Schottler filed a Response to opposing councils response.
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LEGAL AUTHORITY

On 4 motion for reconsideration. the movant must “present either newly discovered evidence or
establish a manifest error of law or fact.”™ Koepsell s Olde Popearn Wagons, Inc. v Koepsell s Festival
Papcorn Wagons, Lid., 2004 WE App [29. 944, 275 Wis. 2d 397, 416, 685 N, W .2d 833 {citing Oro v.
Metro. Life Ins. Co., 224 F.3d 601, 606 (Tth Cir. 2000%). A manifest error of law is the “wholesale
disregard. misapplicanion, or falure to recognize controlling precedent.” Jd. Stated another way,
“manifest error contemplates that self-evident kind of error which results from ordinary human failings
due 1o oversight. omission or miscalculation. It is the type of error which tends to immediately reveal
itself as such to reasonable legal minds.” Schinner v. Schinner, 143 Wis, 2d 81, 92-93, 420 N.W.2d 381
{Ct. App. 1988).

ANALYSIS

Mr. Schottler is correct that this Court’s April 9. 2020. Decision and Order, did not specifically
address his request for a hearing under Wis. Stat. Sec. 227.42(2). At best. this Court included it in this
Court’s broad reference to Mr. Schottler’s other arguments, stating on page 17 of the Aprit 9. 2020,
Dectsion and Order:

This Court recognizes that Mr. Schottler made other arguments pertaining to the

cancellation of his license, including a request for hearing snd that the leters of March 12 and

April 11, 2014, should have been signed by the secretary. Further, this Court recognizes that Mr.

Schottler is very passionate sbout his belief that his driver’s license was wirongfully cancelled.

Finally. this Court recognizes that dismissal may be a harsh ending to this proceeding. However,

as noted, both the Wisconsin Supreme Court and the Wisconsin Court of Appeals have clearly

declared that the time Limits (or secking judicial review are mandatory, and, if not complied with,

this Court s required to Tollow the mandates of the Wisconsin Supreme Court and the Wisconsin

Court of Appeals, and dismiss these proceedings. (emphasis added)

However, the failure to address that specific claim does not necessarily mean that reconsideration should

be granted.
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Wis. Stat. Sec. 227.42 states as follows:
227.42. Right to hearing
(1) In addition to any other right provided by taw, any person filing a written request with
an agency for hearing shail have the right (0 a hearing which shall be treated as a

contested case i)

{a) A substantial interest of the person is mjured in fact or threatened with injury by
agency action or inaction;

{b} There ts no evidence of legisiative intent that the interest is not to be protecied;

{c} The injury to the person requesting a hearing is differenmt in kind or degree from injury
10 the general public caused by the agency action or inaction; and

{e) There is a dispute of material fact.

{27 Any denial of a request for a hearing shall be in writing. shall state the reasons for
denial, and is an order reviewable under this chapter. If the agency does not enter an
order disposing of the request for hearing within 20 days from the date of filing. the

request shall be deemed denied as of the end of the 20-day peniod.

{3} This section does not apply 1o rule-making proceedings or rehearings, or (o actions
where hearings at the discretion of the agency are expressly authorized by faw.

{3) Except as provided under s. 289.27(1). this section does not apply 1o any part of the
process for approving a feasibiity report. plan of operation or license under subch. Hi of
ch, 289 ar s 291.23, 29125, 291 29 or 291,31, any decision by the departtent of natural
resources relating to the environmental impact of a proposed action under ch. 289 or 291
or »s. 29231 and 292 35, or any part of the process of negotistion and arbitration under s.
289.33.

(6) This section does not apply 1o a decision issued or a hearmg conducted under s,
291.87.

As Wis Stat. Sec. 227.42(1) states, in orcder to be entitied 10 a hearing under Wis, St Sec.
227 42, the person must satisfy four criteria. For sake of discussion, this Court will consider a toss of
driving privileges as a substantial interest and that there 5 "ne evidence of legislative intent that the
interest 1s not to be protected.” However, how is the alleged injury to My, Schottler any different from

“injury to the general public™ Mare importantly, this Court agrees with the Department that there 18 no
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issue of material fact. As the Departiment stated on page 3 of its Brief in Opposition to Petitoiner’s
Mouon for Reconsideration:
But as respondents previously point out, that statute 1s not apphicable to this

matier, because, among other things, there is no dispute of material fact. The right

1o a hearing under Wis. Stat. § 227.42 is dependent on several elements, one of which

is that there must be a dispute of material fact. Wis. Stat. § 227.42(1)d}. Here, there

was no dispute of a material fact as 10 the reason for the ageney’s canceliation of the

petitioner’s license.2 The agency sent hint netice - that s not disputed. The petitioner

did not provide the required documents within 30 days - that is not disputed. That is

the basis for the DOT s cancelation of the petitioner’s license - the failure to submi

to a medicat exam and to produce the required medical reports.
This Court agrees that there 15 no 1ssue of material fact. Therefore, Mr, Schottler was not entitled to a
hearing under Wis. Stat, Sec, 227.42{2).

DECISION AND ORDER

For the reasons set forth herein, [T IS HEREBY ORDERED. that she Petitioner's Request for

Reconsideration is dented.

THIS ORDER CONSTITUTES A FINAL ORDER FOR PURPOSES OF APPEAL.

Dated this 7* day of August, 2020

By the Court,

Hon, Edward F. Viack
St. Croix County Cirewtt Court Judge
Br. 2
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D4-09-2020

Circuit Court

St. Croix County, WI
DATE SIGNED: April 8, 2020 2019CVH00108

BY THE COURT:

Electronically signed by Edward F Viack, Circuit Court Branch it
Circuit Court Judge

STATE OF WISCONSIN CIRCUIT COURT ST. CROIX COUNTY
PAT SCHOTTLER.
Petitioner, DECISION
AND
Vs, ORDER

WISCONSIN DEPARTMENT

OF TRANSPORTATION,

SECRETARY DAVE RQSS, andior

SECRETARY CRAIG THOMPSON, Case No.: 19 CV 108

Respondents,

BACKGROUND

On March 11, 2019, the Petitioner, Mr, Pat Schlowtier. filed a Petition for Judicial Review with
the $1. Croix County Clerk of Court Office, consisting of 120 pages, 1ogether with a Judicial Statement,
consisting of 22 pages. Subsequently. on March 15, 2019, Mr. Schottler filed documentation designated
as the Record from the Wisconsin Department of Transpertation consisting of 343 pages. In this mauter,
in summary, Mr, Schottler seeks judicial review (pursuant to Wis. Stats. Sec. 343 .40 and Wis. Stats,
Chap. 227} of the cancellation of his driver’s license by the Wisconsin Departrment of Transponation
April 11,2014, Further. again in sumemary, Mr. Schottler seeks compensation for “heing denied a
driver's Jicense” {Petition page 22, item 10) and compensation for “not being allowed a driver's license

over these past four vears.” {Petition page 22, item 14).
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On April 13, 2019, the Respondent, Wisconsin Department of Transportation {the
“Department™), filed a Notice of Appearance and Statememt of Position. In summary, the Department
takes the position that the administrative decision (of cancelling the Petitioner's driver's license) was
reached “through proper procedures, 1s supported by subsiantial evidence in the administrative record.
property interprets and applies the applicable law. did not involve any abuse of diseretion, and is
atherwise legal and praper in all respects.” (Statement of Position),

On April 23, 2019, Mr. Schottler filed a “Request for status and information hearing.”
Subsequently, on May 16, 2019, Mr. Schottler filed two documents. one titled “Response 1o states
Response of my Complamt,” wherein, in summary, Mr. Schottler disagrees with the position of the
Department, and a second titled ~Motion for costs amd seeking other orders.” wherein. in summary. Mr,
Schontler states his request for $300 a day in compensation,

Also on May 16. 2019, the Depantment filed a Notice of Motion and Motion to Dismiss, In
summary. the Department sceks (11 dismissal of the request for judicial review on the grounds it was not
filed and served within 30 davs of the April 11, 2014, canceliation of Mr. Schottler’s driver’s license.
and. (2) secks dismissal of the claims Mr. Schottler makes beyond judicial review on the grounds of
sovereign immunity. that the Department and the Secretary are not "persons” {or purposes of “any claim
of a violation of the petitioner’s constitutional vights,” and (3} the petition for judicial review “cannot be
combined with other civil actions.”

On May 20, 2019, Mr. Schottler filed a document utled “Opposing motion to dismiss.” in which,
again in summary. he repeats that this matter includes a request for judicial review under Wis. Siat. Sec.
343.40. and, since judicial reviews under Wis. $tat. Sec. 343.40 are 10 proceed in the “manner provided
in ¢h. 227 {or the review of administrative decisions.” Mr. Schottler secks a hearing under Wis, S1at,

Sec. 227.42, and also reviews the reasons he believes the cancellation of his driver’s license was
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wrongful (that it should have proceeded under Wis, Stat. Sec, 343.30¢1q)d)). and restates his request for
$300 per day compensation.

On May 21, 2019, the Deparument {iled the “Respondent’s Reply Brief in Suppont of Mation to
Dismiss.” wherein the Department set forth its arpuments that (1) the Petittoner was not entitled to a
hearing under Wis, Stat. Sec. 227.42, £2) that Wis, Stat. Sec. 343.30( 1g)(d) does not apply to
cancellation of licenses, and, (3} the Petitioner is not entitled to $300 per day costs under Wis. St Sec.
227.485.

On May 30, 2059, Mr. Schonier filed a document titied “Five Motions for Orders not sought
before dated this May 28, 20197 In this document, My, Schottler asserted, in summary, that (1) the
reference to “ordered” in Wis. Stat. Sec. 343.257), requires s court order. {2} if an examination is
required by the Seeretary under Wis. Stat. Sec. 343 (6(5), that person’s operating privilege cannot be
revoked i they are notin a 51,42, 3143 7yh) or 345.60.7 (3) the “depariment of transponation cannot
reveke Pat Schottler’s driving privilege,” (4) orders for “people 10 take tests under 345.16(5). .. must
come from a 51.42, or $1.45(73h) or 345.60 agency,” and (3) "the department of transportation can not
cancel anyvone’s hicense for refusing 1o go see a psychiatrist if they are notina 3142, 51 AT or
345607

On July 135, 2019, Mr. Schottler filed a "Work book (study aid)” that summarized his arguments,

Om August 14, 2019, Mr. Schoutler filed a “Request for Status Conference Aug 14" 20197

On September 25, 2019, & Notice of Hearing was mailed out, setting this matter for a telephone
scheduling conference on October 3, 2019,

This Count held a status/scheduling conference with Mr. Schettler and Atty. Blythe (on behalf of
the Department) on October 3. 2019, The Court inquired if either desired 1o file anything else ir: support

of their position. My, Schottier desired 10 do so. and did file a document entitled “Corrections 1
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motions orders | asked for.” This Court then advised both Me, Schottier and Mr. Blythe that the
documents would be reviewed by this Court and the matier was set for further hearing on Getober 10,
2019 in the cvent this Court had questions.

On Qctober 10, 2019, this Court did have questions, which are summarized as follows:

{13 The first letter 10 Mr. Schottler dated March 12, 2014 (DOT recerd page 333) referenced
“completed form(s)” and this Court inquired if those requesied form{s) were in the record.
Advised ves at pages 178 10 181,

(2} The letter of March 12, 2014, also referenced information on ~Voluntary Temporary
Surrender of License (VTS and this Court inguired if that information was in the record.
Advised yes at page 329,

{3) This Court asked if the letter of April 11, 2014, advising Mr. Schottler that his ticense was
cancelied was part of the record. Advised yes at pages 295 to 295,

t4) This Court noted that Wis. Stat. Sec. 343.25(7), referenced in the letter of April 11, 2014,
inctudes the phrase “When a persen who has been ordered to submit to an examination under
5. 343,167 This Court inquired if the word "ordered”™ was defined anvwhere.

{53 This Court inquired 1f the Department cansidered the letter of March 12, 2014, to be an
“order.”

{63 This Court noted that Mr. Schottler. on page 3 of the documentation he filed on October 3.
2014, that he argued any “documents requesting or requiring any examinations under
343.25(7) or 34316 must be signed by the secretary of transportation.” and he was asked for
the legal authority for that statement.

{7y This Court aiso noted that Mr, Schottler, on page 3 of the documentation he filed on October
3. 2014, what he argued that "No drivers license can be cancelled with out a case number,”
and he was asked for the legal authority for that statement.

At the conclusion of the October 10. 2019, conversation. both sides were given the opportunity
1o submit further argument.

Qn October 16, 2019, the Department submitted the "Respondent’s Supplemenial Brief in
Response 10 the Court’s Questions.” In summary, the Department first repeats 115 position that Mr.
Schottler’s request for judicial review is untimely. asserts that the term “ordered” in Wis. Stat. Sec,
343.25(7) docs not require a court vrder, and advised where documents were located in the record.

On October 17, 2019, Mr. Schotler filed a documen tited “Judicial request for document by
Oct 21*" which. in summary. recognized that the Department’s action was a canceliation and not a

revacation of his driver's license, acknowledges {on page 7) that “apparently the Secretary can issue an
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‘arder,’” that the order “MUST BE SIGNED BY THE Secretary of the departmem of Transportation™
{page 27). and that the cancellation was not legal as there was no "Order under 343.16 or 343.32(23"
which he failed 1o comply with.
On October 21, 2019, Mr. Schottler filed a document titled “Typographical Frror Correction o
document.” which made corrections to the document Mr. Schottler submitted on October 17, 2019,
On November 13, 2019, Mr. Schottler submitted a document titled “Secking permission to

respond t opposing counsel’s.” and in this document, among other things, siates on page 13 that “The

-

word ordered in 343.25(7) is a court order.” states on page 13 that =343, 16({5)(a) doecs not apply.” and
that the cancellation was not valid
LEGAL AUTHORITY
L STATUTES
A 343.16. Examination of applicants; reexamination of licensed persons

(5) Medical or other special examinations. {a) The secretary may reguire any applicant for a license or
any Hicensed operator o submit to a special examination by such persons or agencies as the secretary
may direct to determine incompetency. physical or mental disability, disease, or any other condition that
might prevent such applicant or licensed person from exercising reasonable and ordinary control over a
motor vehicle. If the department requires the applicant to submit 10 an examination, the applicant shall
pay for the examination. If the departiment receives an application for a renewsl or duplicaie license after
valuntary surrender under s. 343,265 or receives a report from a physician, physician assistant, as
defined in 5. 448.01{6). advanced practice nurse prescriber certified under s, 441.16(2). or optometrist
under 5. 146.82(3). or if the department has a report of 2 or more arrests within a one-year period for any
combination of violations of . 346.63(1) or {5} or a local ordinance in conformity with s, 346.63(1) or
(5) or a law of a federally recognized American Indian tribe or band in this state in conformity with s,
346.63(1y or (5). or 5. 346.63(m), 1985 stats., ors. 346.63(2) or (6) or 940.25. or s. 940.09 where the
offense involved the use of a vehicle, the department shall determine. by interview or otherwise, whether
the operator should submit to an examination under this section. The examination may consist of an
assessment. I the examination indicates that education or treatment for a disability, disease or condition
concerning the use of alcohol. a controlied substance or a controlled substance analog is appropriate. the
department may order a driver safety plan in accordance with 5. 343.30(1q). I there is noncompliance
with assessment or the driver safety plan. the department shall revoke the person's operating privilege in
the manner specified i s, 343.30(1g)d).

by Whenever the department receives the results of a special examination required under this
subsection, the department shall give fair consideration 1o the recommendation of the examining person
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or agency together with other evidence in determining if it is in the interest of public safety 1o issue,
renew, deny or cance! a ficense, I a license is denied or canceled by the department after a special
examination as provided in par. {a), such denial or cancellation shall be reviewed by a reviewing board
upon writlen request of the applicant filed with the department within 10 days after receipt of notice of
such denial or cancellation. Notive of denial or canceliation shall be in writing and contain specific
reasons. The notice shall contain a statement that the applicant has 10 days within which 1o file a written
request with the department for review of the department’s decision by the reviewing board, The
applicant shall have the right to appear personally before the review board, 1o present witnesses and
additional information, and to be represented by counsel. The department’s representative may
administer oaths, issue subpoenas for the attendance of witnesses and the production of refevant
documents and may require a reeanamination of the applicant. No law enforcement officer or other
witness produced by the applicant to testify on the applicant’s behalf shalf be paid a witness fee nor shall
any law enforcement officer catled 10 appear for the department be paid any witness fee, A record
including the recommendations of the board shall be made of the proceeding. If a license is denied or
canceled, the applicant shall be given specific reasons in writing. Review boards shatl consist of the
department's representative and a1 least 2 members appointed by the secretary from a list of physicians
ticensed to practice medicineg in this state and a list of optometrists ficensed to practice optometry in this
state, Optometrists shall be limited (o reviewing cases concering vision only. In cases concerning
mental disability or disease at least one of the physicians shall have specialized training in psychiatry. In
cases concerning seizure disorders at least one of the physicians shall have specialized walning in
neurology. The members of the board shall receive the per diem and expenses provided ins, 13.08(7)
which shalt be charged to the appropriation under 5. 20.395(5)cq). A decision of the department based
on the recommendation of a reviewing board is subject ro judicial review under 5. 343,40,

(¢} All reports, records or information furnished by or on behalf of an applicant or licensed operator
under this subsection are confidential and shall be for the sole use of the department. the applicant or
licensed driver, the review board and the courts in administering this section and are not admissible as
gvidence for any other purpese in any civil or criminal action. The applicant or licensed driver may give
informed written consent for refease of this information to others.

{d) Nothing in this subsection shall be interpreted (o require the release of this information which was
obtained under a pledge of confidemiality and such a clear pledge was made in order to obtain the
information and was necessary to obtain the information.

8. 343.25. Cancellation of licenses

The secretary shall cancel a license:

{1} Whenever the secretary determines that the license or endorsement was 1ssued upon an application
which contains a false statement as to any material matter: or

(2 Within 10 days after receiving a wrinten request from @ person who signed the application of a person
under 18 years of age, or a notice of cancetlation or termination of insurance, as provided in s. 343.15;
or

6
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(3) When the license is held by 4 person under 18 years of age and the secretary receives satisfactory
evidence of the death of the adulft who signed the application for the license; or

(4} When the person holding the license falls into one of the classes of persons to whom the faw
prohibits issuance of a license or a particular endorsement, ot

(5} Whengver the secretary determines that a person has secured a ficense or endorsement, or altempted
10 secure a ficense or endorsement, by hiring or permitting another to appear in the person’s place 1o take
an examination or otherwise gaining or attempting to gain a passing score on an examination by fraud or
otherwise obtain a commercial hcense or endorsement by fraud; or

{6) Whenever the secrelary determines that a license has been altered and reterned for cancellation under
5. 343432 or

{7) When a person who has been ordered 1o submit o an examination under 5. 343.16 ar 1o appear for
either group or individual counseling or examination under s. 343.32(2) fails or refuses te do so. Such
cancellation shall continue until compliance with the order has been made or the order is rescinded.

C. 343.30. Suspension and revocation by the courts

{lgXa) If a person is convicted under s. 346.63(1) or a local erdinance in conformity therewith, the
court shall procesd under this subsection. tf a person is convicted under s. 336.63(2) or 940,25, or 5.
940.09 where the offense imolved the use of a vehicle, the court shall proceed under pars. {¢) and (d). If
a person is referred by the department acting under s. 343.16(5)(a). the department shall proceed under
pars. (¢) and {d} without the order of the court,

{c)l. Except as provided in subd. . a. . b.. or d.. the court shall order the person to submit to and comply
with an assessment by an approved public treatment facility as defined in 5. 51.432)¢) for examination
of the person’s use of alcoho!, controlled substances or controlled substance analogs and development of
a driver safery plan for the person. The cournt shall notify the department of transporiation of the
assessment order. The court shaill notify the person that noncompliance with assessment or the driver
safety plan will result in revocation of the person's operating privilege until the person is in compliance,
The assessment order shall:

a. If the person is a resident. refer the person to an approved public treatment facility in the county in
which the person resides, The facility named in the order may provide for assessment of the person in
another approved public treaiment facility. The order shall provide that if the person is temporarily
residing in another state, the facility named in the order may refer the person 10 an appropriale treatment
factlity in that stale for assessment and development of a driver safety plan for the person satisfying the
requirements of that state,

b. H the person is a nonresident. refer the person to an approved public treatment facility in this state,
The order shall provide that the facility named in the order may refer the person to an appropriate
treatment facility in the state in which the person resides for assessment and development of a driver
safety plan for the person satsfying the requirements of that state,
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¢. Require a person who is referred to a treatment facility in another state under subd. 1.a or b 1o furnish
the department written verification of his or her compliance from the agency which administers the
assessment and driver safety plan program. The person shall provide initial verification of compliance
within 60 days after the date of his of her conviction. The requirement 10 furnish verification of
compliance may be satisfied by receipt by the department of such verification from the agency which
administers the assessment and driver safety plan program.

d. Include a statement that if the person is a member or the relative of 2 member of a federally
recognized American Indian tribe or band. the person may receive the assessment required under this
subdivision from an approved tribal treatment facihity as defined in s, 31.01(2¢).

Fm. The person may volumarily submit 1o an assessment by an approved public treatment facility, as
defined ins. 51.452)(c). and driver safety plan under this paragraph before the conviction. A prosecutor
may not use that voluntary submission o justify a reduction in the charge made against the person. Upon
notification of the person's submission to the voluniary assessment and driver safety plan. the court may
take that voluntary submission into account when determining the person's sentence. and shall suspend
the order to submit 1o assessment pending the person’s completion of the voluntary assessment angd
driver safety plan.

2. The depanment of health services shail establish standards for assessment procedures and the driver
safety plan programs by rule. The department of health services shall establish by rule conflict of
irterest guidelines for providers. The conflict of interest guidehines may not preciude an approved iribal
treatment {acitity, as defined ins. 51.81{2¢). from conduciing assessments and providing treatmens
under this subsection,

3. Prior to developing a plan which specifies treaument, the facility shall make a finding that reatment is

necessary and appropriate services are available. The facility shall submit a report of the assessment and '
the driver safety plan within 14 days 10 the county department under s. 51.42, the plan provider. the

depanment of transportation and the person, except that upon request by the facility and the person. the

county departraent may extend the period for assessment for not more than 20 additional waorkdays. The :
county depurtment shali notity the department of ransportation regarding any such extension.

{d}!. The assessment report shall order compliance with a driver safety plan. The report shall inform the
person of the fee provisions under 5. 46.03(18)(). The driver safety plan may include a component that
makes the person aware of the effect of his or her offense on a victim and a victim’s family. The driver
safety plan may include treatment for the person's misuse. abuse or dependence on alcohol, controlled
substances or contrelled substance analogs, or attendance at a school under s. 345.60. or both. 1 the plan
requires treatment at an approved tribal treatment facility, as defined in 5. $1.01{2¢). the plan may
include traditional tribal treatment modes. If the plan requires inpatient treatment. the treatment shall not
exceed 30 days. A driver safety plan under this paragraph shall inctude a termination date consistent
with the plan which shall not extend beyond one vear.

2. The county department under s. $1.42 or approved tribal treatment facility under s. 51 .45(7)(h) shall
assure noufication of the department of fransportation. in a manner prescribed by the department. and
the person of the person’s compliance or noncompliance with assessment and with treattent. The schoal
under 5. 345.60 shall notify the department, the county department under 5, 51,42, and the person of the
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person's compliance or noncompliance with the requirements of the school. Nonpayment of the
agsessment fee or, if the person has the ability 1w pay. nonpayment of the driver safety plan fee is
noncompliance with the count order. I the depaniment is notified of any noncompliance, other than for
nonpayment of the assessment fee or driver safety plan fee. it shall revoke the person’s operating
privilege until the coumy department under s, 51,42, the approved tnibal treatment facitity under s.
51.43¢7)h). or the school under 5. 345.60 notifies the department that the person is in compliance with
assessment or the driver safety plan. If the department ts notified that a person has not paid the
assessment fee, or that a person with the ability 10 pay has not paid the driver safety plan fee, the
department shall suspend the person’s operating privilege for a period of 2 vears or until it receives
notice that the person has paid the fee. whichever occurs first.

3. The depariment shatl notify the person of the suspension or revocation under subd. 2., the reason for
the suspension or revocation and the person's right to a review, A person may request a review of a
revocation based upon failure 10 comply with a driver safety plan within 10 days of notification. The
review shall be handled by the subunit of the depantment of transportation designated by the seoretary.
The issues al the review are limiled to whether the driver safety plan, if chalflenged, is appropriate and
whether the person is i compliance with the assessment order or the driver safety plan. The review shali
be conducted within 10 days after a request is received. [ the driver safety plan is determined 1o be
inappropriate. the department shall order a reassessment and, if the person is otherwise cligible. the
department shall reinstate the person’s operating privilege. H the person is determined to be in
compliance with the assessment or driver safety plan. and if the person is otherwise cligible, the
department shall reinstate the person's operating privilege. i there is no deciston within the 10-day
period, the department shall issue an order reinstating the person's operating privilege unti} the review is
completed, unless the delay is at the request of the person seeking the review.

D. 343.40. Judicial review of suspension, revocation, cancellation or denial of license

The denial or cancellation of a license or the revocation or suspension of an operating privilege is
subject 10 judicial review in the manner provided in ¢h. 227 for the review of administrative decisions.

E. 227,53, Partics snd proceedings for review

(1) Except as otherwise specifically provided by law, any person aggrieved by a decision specified in s
227.52 shall be entitled 10 judicial review of the decision as provided in this chapter and subject 1o ali of
the following procedural requirements:

ta}l. Procecdings for review shall be instituled by serving a petition therefor personally or by certified
maii upen the agency or one of its officials, and filing the petition in the office of the clerk of circuit
court for the county where the judicial review proceedings are to be held. If the agency whose decision
is sought 1o be reviewed is the tax appeals commission. the banking institutions review board. or the
credit union review board. the petition shall be served upon both the agency whose decision is sought 10
be reviewed and the corresponding named respondent, as specified under par. (b1, 10 4,

2. Unless 4 rehearing is requesied under s. 227.49. petitions for review of contested cases shall be served

and filed within 30 davs after the service of the decision of the agency upon all parties under s. 227.48.
I a rehearing is requested under 5. 227,49, any party desiving judicial review under this subdivision shali
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serve and file a petition for review within 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition by operation of law of any such
application for rehearing. The 30-day period for serving and filing a petition under this subdivision
commences on the day afier personal service or mailing of the decision by the agency.

IL CASE LAW

A. Kegonsa Joint Sanitary Dist. v. City of Stoughton, 87 Wis.2d 131 274 N.W.2d 598 (197%)
In this case the Wisconsin Supreme Coun referenced Wis. Stat. Sec. 227.16 (1976) which was

the predecessor to current Wis, Stat. Sec. 227.53, and which stated:
227.16 Panies and proceedings for review . (1) Except as otherwise specifically provided by law,
any person aggrieved by a decision specified in 5. 227.15 shali be entitled to judicial review
thereof as provided in this chapter.
{a) Proceedings for review shall be instituted by serving a petition therefor personally or by
registered mail upon the agency or one of its officials, and by filing such petition in the office of
the clerk of the circuit count for the county where the trial shall be held . . . all within 30 days
after the service of the decision of the agency upon ail parties . .. .*

and declared on pages 149 1o 150 of its decision:
Sec. 227.16. quoted above. requires that procecdings for administrative review be instituted
within thirty davs after service of the decision in question on the parties. Failure to comply is
fatal: it requires desmissal for lack of subject matter jurisdiction,

B. Sunnyview Viltage, Inc. v. Administration Dept., 108 Wis, 396, 311 N.W.2d 632 (1981)
in this case the Wisconsin Supreme Court repeated that it is crucial that persons seeking judicial

review serve the agency within the fime limit. stating on page 39%
fatlure o serve the agency within the time period set forth in sec. 227.16 deprives the circuit
court of jurisdiction. See Ryan v. Department of Revenue, 68 Wis2d 467, 472, 228 N.W 2d 357,
359 (1975); Cudahy v. Department of Revenue, 66 Wis.2d 253, 259, 224 N.W . 2d 570 (1974%
Brachtl v, Department of Revenue, 48 Wis2d 184, 187, 179 N.W.2d 921 (1970); Monahan v,
Department of Taxation, 22 Wis2d 164, 167, 125 N.W.2d 331 (1963},

C. Currier v. Wisconsin Department of Revenve, 2006 Wi App 12, 288 Wis.2d 693, 709 N.W.2d
320

In this case the Wisconsin Court of Appeals interpreted Wis, Stat, Sec,227.53() H4)2 and the

necessity of complying with statutory time requirements, stating at page 706:

14
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€ 22 Since Currier's petition for rehearing was not timely filed. rehearing was not properly
“requested under W.S. AL § 227.49. See Wis. Stat. § 227.53(1)a)2. Currier was therefore
required to file his petition for circait court review within thirty days service of the Commission’s
original adverse decision. The Commission served its original decision on June 16 and Currier
did not file his petition until August 11, clearly outside the confines of the thirty-day period.

£ 23 We appreciate the consequences to Currier ot our decision, “To dismiss an appeal because it
comes one day late may seem harsh. However, if statutory time limits to obtain appellate
jurisdiction are 10 be meaningful they must be unbending.” Ryan v. DOR, 68 Wis.2d 467,472,
228 N.W.2d 357 (1975) (citation ominted). Strict compliance with the statutes 1s required.
Brachtl v DOR, 48 Wis.2d 184, 187-88, 179 N.W.2d 921 (1970) (holding that timely service s
indispensable to wrigger judicial review of the Commisston’s decision); Ryan, 68 Wis2d at 472,
228 N.W.2d 3537, Because Currier did not timely file his petition for rehearing with the
Commission, his petition for review with the circuif court was also untimely. The circuit eourt.
therefore, lacked competency to proceed and we affirm s order dismissing the petition. See
Johnsonville Sausage, Inc. v DOR. 113 Wis2d 7,9, H1L 334 NW .2d 269 (Cr. App. 1983) (failure
to comply with mandatory time limits results in loss of ¢ircuit court's compelency (o proceed).

ANALYSIS

As the number of filings in this case would reflect. the documentation (iled in this case is

voluminous, consisting of over 630 pages. Further, with the number of stalutes referenced. at times the

arguments were difficult to follow, However, by identifying the issues involved and reading the statutes

themselves, what at one time may have appeared to be complicated, was significantly simplified.

Was the Petition for Judicial Review Timely Filed?

1t is undisputed that this case is a request for judicial review under Wis, Stat. Sec. 343.40. The

first page of the two documents filed by Mr. Schottler on March {1, 2019, the Peution for Judicial

Review and the Jurisdictional Statement. both make specific reference to Wis. Stat. Sec. 34340 which,

again, states:

343.40. Judicial review of suspension, revocation, cancellation or denial of license
The denial vr cancellation of a license or the revocation or suspension of an operating privilege is

subject t judicial review in the manner provided in ch. 227 for the review of administrative
decisions.
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Since the ferter of April 11, 2014 (DOT record page 294). advised Mr. Schotiler that his regular
license is cancelied indefinitely, Mr. Schouler clearly was able seek judicial review under Wis. Stat. Sec.
343.40. Further, the back of the April 11, 2014, letter states:

judicial Review

You may seek review of this decision as provided under Section 343.40, Wisconsin
Statutes. To do this you will need to know how to file a Petition for Judicial

Review (a type of summans and complaint}. If you do not knaw how to write and serve
the Petition for Judicial Review we suggest you seek the advite of an attorney.

The petition must be filed with the clerk of circuit court in the county in which

you live, AND the petition must be served upon the Department of Transportation.
The Depariment must receive their copy of the petition for Judicial Review WITHIN

30 DAYS FROM THE DATE OF THIS LETTER.

As Wis. Sat. Sec. 34340 notes. the judicial review is Vin the manner provided in ch. 227 for the
review of administrative decisions,” The Department takes the position that Mr. Schottler’s request for
Judicial must comply with the requirements of Wis Stat. Sec. 227.53(1 ¥a0 2. which states:

E.  227.53. Parties and proceedings for review

{13 Except as otherwise specitically provided by law. any person aggrieved by a decision
specified in s, 227.52 shall be entitled 10 judicial review of the decision as provided inthis
chapier and subject o all of the following procedural requirements:

(a)!. Proceedings for review shall be instituted by serving a petition therefor personally or by
certified mail upon the agency or one of its officials, and filing the petition in the office of the
clerk of circuit court for the county where the judicial review proceedings are to be held. If the
agency whose decision is seught to be reviewed is the 1ax appeals commission. the banking
institutions review board, or the credit union review bhoard, the petition shali be served upon
both the agency whose decision i3 sought to be reviewed and the corresponding named
respondent, as specified under par. (b)1. to 4,

2. Unless a rehearing is reguested under 5. 22749, petitions for review of contested cases shall be
served and filed within 30 days after the service of the decision of the agency upon all panties
under s. 227 48, if a rehearing is requested under s. 227.49, any party desiring judicial review

. under this subdivision shall serve and file a petition for review within 30 days afier service of the
arder (inally disposing of the application for rehearing, or within 30 days ulter the final
disposition by operation of law of any such application for rehearing. The 30-day period for
serving and filing a petition under this subdivision commences on the day after personal service
or mailing of the decision by the agency.
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No issue has been raised under Wis. Stat. See. 227.53(1 Xa)l about the service on the
Depariment. The claim asserted by the Depanment its Motion to Dismiss is that Mr. Schottler did not
timely file his Petition for Judicial Review under the requirements of Wis, Stat. Sec, 227.53(1 }{a)2.
Therefore, clearly the narrow issue 10 be decided is whether Mr. Schottler served and Niled his Petition
for Review within 30 days after the service of the decision of the ageney.”  Under Wis, Stat. Sec.
227.53(1)a)2. the 30 day time limit for the serving and filing of a petition for judicial review
commences “on the day after personal service or mailing of the decision by the agency.”

It is undisputed that the Departiment notified Mr. Schouler by fetter dated April 11, 2014, that his
driver's license had been cancelled. The back of that letter (DOT record page 295) clearly advised Mr.
Schottler that he had 30 days from the date of that letter to properiy seck judicial review, As this matter
was filed March 11, 2019, that is well beyond the statutory requirement. Under Wis. Stat. Sec,
227.83(1)a)2. as well as the case law cited on pages 10 and 11 hereof. due to the failure 1o serve and fite
this action within the 30 day statwtory requitermnent mandates that this action be dismissed,

This Court recognizes that one of the arguments of Mr. Schotiler is that he was not aware of the
reason for the cancellation until July 10, 2017 {see Judicial request for document by Oct 217, filed
October 17, 2019, page 16), However, the statute specifically refers to the date of “personal service or
mailing of the decision,” not the date someone is aware of the reason for the agency's decision.

1}.  Did the Department letter of March 12, 2014 constitute an order under
Wis, Stat, Sec. 343.25(7)7

Since this Count has already concluded that this maitter must be dismissed, while there is no
requirement that other issues be decided, for sake of clarity, this Court will reference the other issues.
Wis, Stat. Sec. 343.25(7) states:

The secretary shall cancel a license:

13

36



Case 2020AP000840 Appendix to Petition for Review Filed 08-10-2021 Page 36 of 59

Case 2019CV000108 Document 51 Filed 04-09-2020 Page 14 of 18

{73 When a person who has been ordered 10 submit to an examination under s, 34316 orto
appear {or either group or individual counseling or examination under s. 343.32(2) fails or
refuses to do so. Such cancellation shall continue until compliance with the order has been made
or the order is rescinded.

At the hearing on October |0, 2019, this Court asked the questions of whether the term “ordered”
in this subsection is defined anywhere and if the Depanment took the position that the letter of March
12, 2014, constituted an order under Wis. Stat. Sec, 343.25(7).

While generally 8 reference to an order brings 1o mind orders made by a court. there is nothing n
this subdivision that requires an order of & court. In fact. are other state statutes that specifically define
arders as a directive of a departinent, such as:

101.01. Definitions

In this chapter. the fellowing words and phrases have the designated meanings unless a different
meaning is expressly provided:

(9) “Order” means any decision. rule, regulation, direction, requirement or standard of the
department, or any other determination arrived at or decision made by the department.
102.01. Definitions

(2) In this chapter:

{dm} “Crder” mwans any decision. rule. regulation. direction. requirenient, or standard of the
department or the division. or any other determination arrived at or decision made by the
depantment or the division.

183.0601. Definitions

In chs. 103 10 106, the following words and phrases have the designated meanings unless a
different meaning is expressly provided:
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£113 “Order” means any decision, rule. regulation, direction, requirement or standard of the
departmery, or any other determination arrived at or decision made by the department.

Thaus, while not the best worded statute, this Court concludes that a common sense mearing of
the lerm “ordered”™ under Wis. Stat. Sec. 343.25(7) means any decision, rule, regulation, direction,
requirement or standard of the Department. or any other determination arrived at or decision made by
the Depantment,

111 Does there need to be a “case number™ or “conviction™ in order for the Department to
Invoke Wis. Stat. Sec. 3432877

There were a number of references to parts of Wis, Stat. Sec. 343.30 made by Mr. Schouler.
However, as was noted by this Court on October 10, 2019, that applies o cases of suspension or
revocation of a driver’s Heense and, therefore, is not applicable w this case.

Mr. Schottler alse argued that Wis, Stat. Sec. 343.16(8) required 4 conviction andior case
number in order (0 be used by the Secretary.  That subsection states:

A 343.16. Examination of applicants; reexamination of Iiceﬂ-seti persons

{3 Medical or other spectal examinations, (a) The secretary may require any applicant for a Heense or
any licensed aperator 1o submit (o a special examination by such persons or agencies as the seqretary
may direct to determine incompetency, physical or mental disability, disease, or any other condition that
might prevent such applicant or licensed person from exercising reasonable and ordinary control overa
motor vehicle. If the department requires the applicant 1o submit to an examination, the applicant shali
pay for the examination. }{ the department receives an application for a renewal or duplicate license after
voluntary surrender under 5. 343,265 or receives a repart from a physician, physician assistant, as
defined in s. 448.01(8), advanced practice nurse prescriber vertified under 5. 441.168{2), or optometrist
under s. 146.82(3). or if the department has a repornt of 2 or more arrests within 2 one-year period for any
cornbination of viclations of 5, 346.63{ 1) or (3) or a local ordinance In conformity with s, 346,63 or
t$yoralaw of & federally recognized American Indian tribe or band in this state in conformity with s,
3466301 ) or {5), or s, 346,63 1m), 1983 stats., or 5. 346.63(2) or (6) or 940,25, or s. 940.09 where the
offense involved the use of a vehicle, the depaniment shall determine, by interview or otherwise, whether
the operator should submit 1o an examination under this section. The exsmination may consist of an
assessment, If the examination indicates that education or treatment for a disability, disease or condition
concerning the use of alechsl, & controlied substance or 2 controlled substance analog is appropriate. the
department may order a driver safety plan in accordance with 8, 343.30(1g). If there is noncompliance
with assessment or the driver safety plan, the department shall revoke the person's operating privilege in
the manner specified in s, 343.30(1q)(d).
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{h) Whenever the department receives the results of a special examingtion required under this
subsection, the department shall give fair consideration 1o the recommendation of the examining person
or agency together with other evidence in determining if it is in the interest of public safely to issue.
renew, deny or cancel # license. i a license is denied or canceled by the department afler a special
examination as provided in par. (a). such denial or cancellation shall be reviewed by a reviewing board
upon written request of the applicent filed with the department within 10 days afler receipt of notice of
such demial or cancellation. Notice of dendal or cancellation shall be in writing and contain specific
reasons. The notice shall contain a statement that the applicant has 10 days within which 1o file a written
request with the department for review of the deparunent's decision by the reviewing board. The
applicant shall have the right to appear personally before the review board, 10 present witnesses and
additiong information, and to be represented by counsel. The department’s representative may
admunister oaths, 1ssue subpoenas for the attendance of witnesses and the production of relevant
documents and may require a reexamination of the applicant. No law enforcement officer or other
witness produced by the applicant to testify on the applicant’s behalf shall be paid a witness fee nor shall
any law enforsement officer called 10 appear for the depariment be paid any witness fee. A record
including the recommendations of the board shall be made of the proceeding. If a license is denied or
canceled, the applicant shatl be given specific reasons in writing, Review boards shall consist of the
department's representative and at least 2 members appointed by the secretary from a list of physicians
licensed 1o practice medicine in this staie and a list of oprometrists licensed 1o practice optometry in this
state. Omptometrists shall be limiled to reviewing cases concerning vision only. In cases conceming
mental disability or discase at least one of the physicians shall have specialized waining in psychiatry. In
cases concerning seizure disorders at least one of the physicians shall have specialized training in
neurstogy. The members of the board shall receive the per diem and expenses provided ins. 13.08(7)
which shall be charged to the approprigtion under s. 2039535} cq). A decision of the department based
on the recommendation of a reviewing beard is subjeet 10 judicial review under 5. 343,40,

{c) All reports, records or information furnished by or on behalf of an applicant or licensed operator
under this subsection are confidential and shall be for the sole use of the departmem, the applicant or .
licensed driver, the review board and the courts in administering this section and are not admissible as
evidence for any other purpose in any civil or criminal action. The applicant or licensed driver may give
informed written consent for refease of this information 10 others.
{d} Nothing in this subsection shall be interpreted to require the release of this information which was
ohtained under a pledge of confidentiality and such & clear pledge was made in order 1o obtain the
information and was necessary to obtain the information,
This Court concludes that there are a number of rcasons that the secretary may require an
examination. One reason is set forth in the first five lines of Wis. Suat. Sec. 343.16(3), which is when

the secretary requires a currently boensed operator 1o submit 1o 2 special examination o “determine

incompeiency, physical or mental disability, disease. or any other condition that might prevent such
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applicant or licensed person from exercising reasonable and ordinary control over a motor vehicle”
That reason is separate from other reasons listed under Wis. Stat. Sec. 343.16(35).

Therefore, this Court concludes that there is no requirement that there first be a case number ora
conviction in order for the secretary 1o require a special examination,
IV,  Can this request for judicial review include other claims?

As noted, this case is one in which Mr. Schottler reguests a judicial review under Wis. Stat. Sec.
343.40. winch again states:

343,40, Judicial review of suspension, revocation, cancellation or denial of license

The denial or cancellation of a license or the revocation or suspension of an operating privilege is

subject 10 judicial review in the manner provided in ¢h. 227 for the review of administrative

decisions,

This Court, by the clear terms of that statute, is limited to “judicial review in the manner
provided inch. 227 for the review of sdministrative decisions.” All other claims go bevond that
fimitation and must be dismissed,

V. Further claims and arguments

This Court recognizes that Mr. Schottler made other arguments pertaining to the cancellation of
his ticense, including a request for hearing and that the letters of March 12 and April 11, 2014, should
have been signed by the secretary. Further, this Court recognizes that Mr. Schottier is very passionate
about his belief that his driver’s license was wrongfully cancelicd. Finally. this Court recognizes that
dismissal may be a harsh ending to this proceeding. However, as noted, both the Wisconsin Supreme
Court and the Wisconsin Court of Appeals have clearly declared that the time limits for secking judicial
review are mandatory, and. if not complied with, this Court is required to follow the mandates of the

Wisconsin Supreme Court and the Wisconsin Court of Appeals. and dismiss these proceedings.
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DECISION AND ORDER
For the reasons set forth herein, 1T 1S HEREBY ORDERED, that the Department’s Motion to
Dismiss s hereby granted and this case is dismissed.
THIS ORDER CONSTITUTES A FINAL ORDER FOR PURPOSES OF APPEAL.

Dated this 9% day of April, 2020

E: Respondent

C: Petiioner
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Pages 6 and 7 from the transcript of hearing held May 14, 2020

THE COURT: If I couid just mention
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+wo taings, 1711 let Mr. Schottier respend. I think

irst cf all, gentlemen, on this guestion about
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whether or net he constituted an order, I think we gan
agree that I'm nov aware of any law on that. And,
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because we don't have any law.
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- ™S 72081 R DVISION OF MOTOR VEMICLES
) B )

March 6.2019 ‘ Madacn W1 S3707-ToR
T 08-266-7281
TAX 608.267.3812
£l drwecrecondt deondiiadol wi oy

PATRICK J SCHOTTLER

- Reinstatement efgibility gﬂes 0 the rouomng wamam
. N )

Regular Class:A. 8.C.D

As your record now appears: you2re NOT ELIGIBLE for reinstatement of your
driving privilegs.

Use our online services al wisconsindgmy govrenstate fo conliom youwr
etigibility and reinstate your driving privilege. ¥ you are not ghgidle 1o

reinslate onling, go to any DMV Service Center. excepl express offices. an or
after the dale you are efigible to reinstate. See wisconsindmv.gov tor alist

of Service Centers.

You may become siigibie for ceinstatement IMMEOIATELY

{v/@ Your Federal Medical Examiner Cenification (Fed Med cand) nas expired. A Fed

Med card is required for the current baf you have on e wilh the DMV, Please
visit a DMV Customer Service Cenler and pravde your updated Fed Med card or
new ligr certification. Hours and locations can be found at: wisconsindmv.gov.

D {X
if you are not eligible 1o reinstate onding. you must appear at a DMV Service
Centor, axcept express offices, to reinstale. Take all required documents with

you. For a fist of DMV Service Centars. visil wisconsindmv.gov.

fj;{{\' Document scans may be required.
fi‘
\

You have auiditional requirements for remstatement. Prior 1o visding a DMV
P emce ter, piease conlact the Qualiicatons & Issuance Section al {608}
Css 2327 or it to: dre.dmv@dol.wi.gov for mare information.

Driver Inforration Section
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o ST 3¢
"‘ﬁc -, Division of Motor Vehicles ’;lﬁm%&w
Medicsl Review Uni a -
g% } PO Box 7418 ! E-mail; gre dmyePdod wiooy
o Madison, W1 53707-7918 .
March 12, 2014
|
TELEPHONE

PATRICK J SCHOTTLER {608) 266-2327 ‘
1479 160TH 8T ?
NEW RICHMOND W| 54017 DL# $346-6706-3150-05

We received information that causes us to question your ability to safely operate a motor
vehicle. To determine whether we can continue to license you, the foliowing is required.

Have your physician (MD/DO), physician assistant (PA-C) or advanced practice
nurse prescriber (APNP) complete the appropriate sections on the enclosed
medical form. information in the report must be based on an examination
conducted within the last 3 months.

To avoid cancellation of your ficense, return the completed form(s) within 30 days from the date
of this letter.

Even if the form indicates that you meet the medicai standards for licensing, you may still be
required to compiete a re-examination of your driving abilities. We will make that determination
only after we receive the completed medical form.

After we review the form(s), we will contact you only if we need more information, determine
that you must re-test, or find that if you are not eligible for continued licensing.

if you are unable to meet our request, please refer to the enclosed information on Voluntary
Temporary Surrender of License (VTS).

Medical Review Unit |
Bureau of Driver Services |
ditcjp i
Enciosures
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Case 2019CV000108  Document 1 Scanned 03-11-2019 Page 57 of 72

= :
Wisconsin Department of Transportation :
—enTmn :
" Mcnn‘zm ~ s
Aprit 11, 2014 o %
I
® 3
— PATRICK ) SCHOTTLER g 3
— 1479 190TH 87 e s
NEW RIGHMOND, Wi 54017 : .
F
The following s cancelied:
* AftectedUicensefs): LicansaType.__  Class . Endocaement.
REGULAR ABCD N
» Effsctive: Aprit 11, 2014
« Time Period: inclefinke
» Reason: Failure 10 subatt requirad informaion
= Condition; Maental Emotional Trans 112,12
+ Condfion: Siesp Disorder Trans 112.07
» i Accordence with: <

v Wi Gielte(s): 343.23(n

To cancel a license under 343.25 (7) It must be done because of 343.16 (5) which
requires the cancelation to be done in the manner specified under 343.30
(1q)(d)X(2), which cancelation can then continue until compliance with the order.

If vou don’t understand That is what this case is about.
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(DC 4, PG328) DOCUMENT 4 PAGE 328 TIME STAMP IS NEARLY GRAYED OUT.
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Case 2019CV000108 Document 2 Scanned 03-11-2019 Page 4 of 48

12 JHEAM HDDT HUDSOX ko 532 R %
/::%;-ﬁﬁu&inugn“mmmnMnm

A —————————— ot
T Sacrutery of B Oapivenite of Trawapoitation I, Ay iukiin. saposlsls o Sus Aiver Irarming derimion. Yoxr spsst ofl b sy &
" datrrasing sigitiy. Mestth Care Prefeseione™ elgnaiive AND ALL rsssnmuamiiniions (eeiion @) ams reqied fur ALL spplioants.

]
(A nmmwmmmg&_-mamm
(3 2 1 your opinkes, 5 94 person maciondy wevle 1 oo « coummeroind motar wiiky?
3 3 m oy opieion, e this pemces sadicslly et openie 8 bun seior achod! ba?
30 4 %YES wQueston #1 above: : . -
mpwcmmammmmm.m«mm
{0 [} & #epphoubie, | ssdpuud o ghiachud Orivar Crarefiton o Bulevior Reporn..
{3 & Hecomaenied fsasiotions:
(2] Duytgpe Drvang Oray
l tetws oriy . et O home
- () owr,

{10 7. Do yins imoomenmnd isrry ciilforsd soxiiont svitaidon?
) . _ ) . _ o

1 ity ant | G et Sets patient. My epnsiiily W
o e

” .

el

ARt maue D] INY 2904608 SLOTILEMN O.OAM B/ Y

Many interesting notes about this page:

1. 1t is dated 2-5-2015 This is the doctar there referencing as legal authority fo declare
a psychological and neurological examination is needed. After he signed it.

2. This note is signed by Doctor DeGear, I am okay to drive under his opinion on this
date, Feb.- §- 2015 ({(per DMY arder. })) {THE DMV are NOT
DOCTORS)

3. You will find when Governor Wailkers office asked for a response from the DMV,
They responded to him. that [ nceded to have this form fitied out. You can see it
was filled out and signed. THIY [ip D TO GOV ERSNOR SCOTT WALKER
DFFICE,

4. After this form was filled out they contacted the hospital to request doctor DeGear
to recommend a psychological review and neurological review, After he signed it.

In Doctor DeGears opinion on this date 1 was okay to drive, 2-5-2015,
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Seeking leave of the court to file these orders.

Orders I am seeking View laws video on USB
drive

A person must be ordered by a court to a 51.42 or
51.45 (7)(h) or 345.60 for anyone to cancel a license
under any circumstances resulting from or out of
action under 343.25 (7) or sub 343.16 (5)

NO license can be canceled under 343.25 (7) from
that statute alone. The license must have been
cancelled under 343.16 or 343.32 (2) for a license
to continue to be cancelled under 343.25 (7)

Any documents requesting or requiring any
examinations under 343.25 (7) or 343.16 must be
signed by the secretary of transportation, as the law
calls out, “The secretary may require” there are to
be “NO” anonymous documents sent out from the
Department of Transportation. Or agency’s which
reside with in it. Requesting reviews evaluations or

canceling licenses.
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No drivers license can be cancelled with out a case
number. With out due process of law where the
driver can confront the witnesses against him.

No drivers license can be cancelled with out Due
Process of law under constitutional rights United
States V, and VI amendments.

An anonymous person can not cancel any ones
drivers license under any circumstances. (The
secretary may)

If the department attempts to cancel a license under
343.16 (5), 343.30 (1q)(d)(2) for failure to be
assessed by a psychologist or psychiatrist. Statute
51.20 (3) applies.

I would like these orders to be printed in the law
books them selves. To guide attorneys and
defendants. In Illegal department of transportation

orders or cancelations.
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STATE OF WISCONSIN  CIRCUIT COURT ST. CROIX COUNTY
BRANCH 2

PAT SCHOTTLER,
Petitioner,

V. Case No. 19-CV-QI08
WISCONSIN DEPARTMENT OF
TRANSPORTATION,
SECRETARY DAVE ROSS and/or
SECRETARY CRAIG
THOMPSON,

Respondents.

RESPONDENTS' REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS

The petitioner has filed a response to the respondents’ Motion to Dismiss this
matter. The petitioner's arguments are largely based a misunderstanding and a
misreading of the law. His response consists of three main arguments:

1. Wigconsin Stat. § 227 42 entitles the petitioner to a hearing on the

cancellation of his license.

2. The respondents cancelled the petitioner’s hcense under the wrong
statutory provision (Wis. Stat. § 343.25(7)), and the appropriate provision should
have been Wis. Stat. § 343.30(1q)(d).

3. Wisconsin Stat. § 227.485 entitles the petitioner to recover $300 per day
as compensation for the “costs” the license cancellation has caused him to lose as

income from working as a truck driver.
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The respondents’ responses to the petitioner’s arguments are as follows;

I The petitioner is not entitled to a hearing under Wis. Stat. § 227.42.

The basic facts regarding the respondents’ cancellation of the petitioner's
operator’s license are not in dispute. The petitioner received a letter from DOT on
March 12, 2014, informing him that the agency had received information that called
into question the petitioner's ability to safely operate a motor vehicle. The letter
advised him that, in order to avoid cancellation of his license, he needed to undergo a
special medical examination and submit certain medical forms to DOT within 30
davsa. The respondent did not submit such forms to DOT within 30 days, whereupon
the agency cancelled his operator’s license pursuant to its authority to do se under
Wis, Stat. § 343.25(7) via a notice dated April 11, 2014.

As noted by the respondents” motion, Wis. Stat. § 343.40 states that the
cancellation of an operator's license “is subject to judicial review in the manner
provided in ch. 227 for the review of administrative decisions.” The relevant statute
(Wis. Stat. § 227.53(1)(a)2m.) provides that a petition for judicial review to challenge
the agency action must be filed and served within 30 days of the agency action. The
petitioner did not file or serve a petition for judicial review, so he waived his
opportunity to challenge the agency’s decision (I.e., the notice) dated April 11, 2014,
To the extent the petitioner wishes to challenge the cancellation of his license, he
failed to do so in a timely manner, so this Court lacks the competency to hear such

an action and it must be dismissed.
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In addition, the petitioner’s failure to timely pursue judicial review under Wis.
Stat. § 227.52, ef seq., is fatal in that it was his exclusive available judicial remedy
under Wisconsin law. Wisconsin Stat. c¢h. 227 provides “the exclusive method for
judicial review of agency determinations.” Turkow v. DNR, 216 Wié. 2d 273, 281,
576 NW.2d 288 (Ct. App. 1998) (citing Koesmatka v. DNR, 77 Wis. 2d 558, 567,
253 NW.2d 887 (1977); Kegonsa Joint Sanitary Dist. v. City of Stoughton,
87 Wis. 2d 131, 145-46, 274 N.W.2d 598 (1979)). “{W]lhere a statute relating to an
administrative agency provides a direct method of judicial review of agency action,
such method of review is generally regarded as exclusive, especially where the
statutory remedy is plain, speedy, and adequate.” Kegonsa Joint Sanitary Dist.,
87 Wis. 2d at 145 (citing Underwood v. Karns, 21 Wis, 2d 175, 179-80, 124 N'W .2d 116
{1963); Perkins v. Peacock, 263 Wis. 644, 58 N.W.2d 536 {1953)). Thus, a civil action
challenging an administrative agency decision is properly dismissed when Chapter
227 judicial review has not been pursued. Turkow, 216 Wis. 2d at 283. In other words,
the petitioner cannot now commence a separate civil action five vears later seeking
to overturn the agency’s 2014 cancellation of his license.!

The petitioner’s attempt to invoke Wis. Stat. § 227.42 (“Right to hearing”) five
vears later as an end-run around the 30-day requirement of Wis. Stat. § 227 53(1)(a)
is misplaced and must be rejected. He did not request a hearing at the time of the

cancellation and then failed to timely file a petition for judicial review within 30 days.

! As a practical matter, there is nothing stopping the petitioner from applying for a
new license, and he may do 50 at any time. See Wis. Stat. § 343.26(1). Of course, it is likely
that the agency will require the petitioner to submit to an examination under § 343.16.

3
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That ship has long since sailed. Moreover, he is not entitled now to a hearing on that
cancellation because, among other things, there is no dispute of material fact. The
right to 2 hearing under Wis. Stat. § 227 42 iz dependent on several elements, one of
which is that there must be a dispute of material fact. Wis. Stat. § 227.42(1)(d). Here,
there is no dispute of a material fact of the reason for the agency’s cancellation of the
petitioner’s license. The agency sent him notice - that is not disputed. The petitioner
did not provide the required documents within 30 days — that is not disputed. That is
the ground on which DOT cancelled the petitioner’s license — the failure to produce
the required medical reports.

For the above-stated reasons, the petitioner’s request for an order granting him

a hearing under Wis. Stat. § 227.42 must be rejected.

II. DPOT gproperly cancelled the petitioner’s operator’s license under the
appropriate statute - Wis. Stat. § 343.25(7).

The petitioner's license was cancelled pursuant to the respondents’ authority
under Wis. Stat. § 343.25(7). The relevant portion of that statute states:

343.25 Cancellation of licenses. The secretary shall cancel a license:

(7) When a person who has been ordered to submit to an examination
under s. 343.16 or to appear for either group or individual counseling or
examination under s. 343.32(2) fails or refuses to do so. Such
cancellation shall continue until compliance with the order has been
made or the order is rescinded.

The petitioner continually argues that the above statute was not a proper basis for
cancelling his license, and he asserts that it should have been done under Wis. Stat,

§ 343.30(1q)(d). The petitioner is wrong. That statute references revocation (not
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cancellation) and is only applicable if: (a) the person has not complied with an
agsessment that results from a required medical examination; or (b) if the person has
not complied with a department-ordered driver safety plan. Wis. Stat. § 343.16(5).
The petitioner’s license was cancelled because he failed to submit the reguired
medical documents within 30 days, not beesuse he failed to comply with an
assessment or because he failed to comply with a driver safety plan. His argument
that the agency illegally cancelled his heense is simply wrong and must be rejected.
1. The petitioner is not entitled to damages from the agency.

The provision regarding “costs” in Wis. Stat. § 227.485, to which the petitioner
continually refers, means litigation costs. The petitioner is confusing this term with
the “damages” (the $300 per dav) he claims he is entitled to because of the
cancellation of his lcense. Wisconsin Statute § 227 485 ("Costs to certain prevailing
parties”) allows a hearing examiner to award costs to a prevailing party in a contested
case hearing if the hearing examiner determines that the state agency was not
substantially justified in taking its position.2 Wis, Stat. § 227.485¢3). The statute then
directs that “The hearing examiner shall determine the amount of costs using the
criteria specified in . 814.245(5)." Wis. Stat. § 227.485(5).

Wisconsin Statute § 814.245 (“Actions by state agencies”) provides authority

for courts to order costs against a state agency for court proceedings under the same

? As an initisl matter, there was no contested case hearing held, go the petitioner
cannot Yecover any costs.
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criteria as Wis, Stat. § 227 485 - L.e., if the court determines that the agency was not
substantially justified in its position:

814.245 Actions by state agencies,

{3) Except as provided in s. 814.25, if an individual, a small nonprofit
corporation or a small business is the prevailing party in any action by
a state agency or in any proceeding for judicial review wunder
. 227.485(6) and submits a motion for costs under this section, the court
shall award costs to the prevailing party, unless the court finds that the
state agency was substantially justified in taking its position or that
special eircumstances exist that would make the award unjust.

The statute then goes on to specify the available “costs” to a prevailing party as
follows:
(5) If the court awards costs under sub. {3), the costs shall include all of
the following which are applicable:
(2} The reasonable expenses of expert witnesses, the
reasonable cost of any study, analysis, engineering report,
test or project which is found by the court to be necessary
for the preparation of the case and reasonable atiorney or
agent fees.
The statutes' reference to “costs” is clearly a reference to htigation costs. What the
petitioner appears to be seeking is damages for his claimed lost income as a result of
the cancellation of his license, and there is no basis in the law for a court to award
such damages against the State. (See discussion of the State’s sovereign immunity in
respondents’ initial brief))

WHEREFORE, respondents respectfully ask the Court to DISMISS the

petitioner’s action and to DENY all requests for relief.
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Dated this 21st day of May 2019,

Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
{608) 266-0180 (Phone)

{608} 267-8906 (Fax)
biythecy@doj.state.wius

Respectfully submitted,

JOSHUA L. KAUL
Wisconsin Attorney General

Electronically signed by:

Isf Christopher J. Blvthe
CHRISTOPHER J. BLYTHE

Assistant Attorney General
State Bar #1026147

Attorneys for Respondents
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Wisconsin Department of Transportation

wwrwr Solwisoonsin.gov
Seott Walier Mas Gottiied, PE, Ofice of Genwrel Couneet
Govemor Geretary ABG2 Ave., Rm. 1158
P.0. Box T
MNadhan, W1 W-TNG
L N 0
September 18, 2018 sW W
Ernal oge.smofidolwlgor
Patrick J Schottiar
1476 180th 5¢

New Richmond, W1 54017

M. Schottler:

This lntter is being sent in regards to the cancellation of your licaras by the Medicel Review &
£iiness Unit of the Division of Motor Vehicles (DMVT), and your continued correspandance with
DMV,

DMV has mason to believe that you have e medical condition which may affect your ability to
safely operate s vehicle, and mimmmwmﬁﬁduetoycurfaﬂmmpmm :

requasted medicat

Your physician recommended that you have a psychological evaluation and a neyrological
evalugtion. Pleass have your physician (MD/DO} or advanced practice nurse prascriber
{APNP) compliate a namative summary of the resuits of both evaiuations.

Piaass ceass ail correspondence with DMV and provids the results, and all other fiture
communications, directly to the Wisconsin Department of Transportation’s Office of General
Counsal,

Office of Gensral Counsel

4802 Sheboygan Ave., Rm. 1156
P.0. Box 7610

Madison, Wi §3703-7810

This information 13 necessary in order for DMV 10 datermine whether you are eligible to be
ticensed, and a censing decision will be mads once we ang in raceipt of the requested
dotuments.

Office of General Counsel
Wisconsin Department of Transporiation
Enciosure

Ocs,,

TUTS 2000
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Weapon

Masked netting

This is a picture of & man coming out of my house.

The hand is the clearest example it is not me. He is

&lso to skinny to be me. Some people say, may bhe
he was just visiting.

One time | had this camera, and surveillance
camera's on the drive ways. And one last lintle old
generic trick. | had pulled a shoe behind the door as
1lefl for church.

B What do you think happened.

This camera didn™ show a thing, the surveillance
camera’s didn’t show a thing no vehicle came in the
driveway. But the old shoe caught them, it was
moved completcly out of the arc of the door. And an
inch away from where the door would have pushed it
had the door moved it.  Dad said may be someone
just checked 10 see if you were home. | said no
because if they had the surveillance camera’s would
have picked them up and so would this camera have
taken there picture.

What actually did happen the guy erased the wrong
picture. He erased my picture coming out of the
house. And lefl kis, That is how [ got the picture,

6/01/2014
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Note on this appendix certificate. There was no agency hearing the

hearing was deemed denied under 227.42 (2) when the department

did not respond after 20 days to the request for a hearing. on February
7™ 2019

I hereby certify that filed with this brief, either as a separate document-e¢
as-a-part-of this-briefr4s an appendix that complies with s. 809.19(2)(a)
and that contains, a at a minimum: (1) a table of contents (2) the findings
or opinion of the circuit court; and (3) portions of the record essential to an
understanding of the issues raised. including oral or written rulings or
decision’s showing the circuit court’s reasoning regarding those issues.

I further certify that if this appeal is taken from a circuit court order or
judgment entered in a judicial review of an administrative decision, the
appendix contains the findings of fact and conclusions of law, if any, and
final decision of the administrative agency.

I further certify that if the record is required by law to be confidential, the
portions of the record included in the appendix are reproduced using first
names and last imtials instead of full names or persons, specifically
including juvemiles and parents of juveniles, with a notation that the
portions of the record have been so reproduced to preserve confidentiality
and with appropriate references to the record

August 6", 2020 S :%

Pat Schottler

1479 160", st.

New Richmond WI 54017

612 - 963 ~ 5547 leave a message I do not answer my phone.
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I Pat Schottler certify that this document was mailed by certified
mail In the United states postal service for delivery by mail with

postage pre paid to:

oy
August 6", 2021 /{// "%{

Supreme Court

110 East main Street Suit 215

P. O. Box 1688

Madison Wisconsin 53701 — 1688

608 - 266 - 1880

(assistant attorncy General department of justice)

Anthony D. Russomanno
17 W. Main Street

P. O. Box 7857

Madison WI 53767 — 7857

608 — 267 — 2238
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