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Pursuant to Wis.‘Stat. § 808.075(5) and Wis.’ Stat § 869.14, and for the
reasons set forth in detail below, Petitioners-Respondents Daﬁe County,
Towa CQunty,‘ Town of Wyoming, Village of Montfort, Driftless Area Land
Conser\vzan.cy, and- Wisconsin ~ Wildlife | Federation (“Petitioners”)
respectf»ully‘ pe_tition ths Court to: (1) bifurcste thevsriderliyin’g state las/v
issues réised by Petiti_oners’v Chapter 227 appeal of the rﬁerits of the Public
Service Commission’s September 26, 2019 Order approving a Certificate of
Public Convenience and Necessity for the Cardinal-Hickory Creek
transmission vline (the ”meri’cs issues”) from the.constitutional due process
and third-party subpoena issues faised in non-party Michael‘Huebs’ch’s
peﬁding interlocutory appeal (the “due process issuss”); and (2) a\lllqv’v thé
Dane Cpunty Circuit Cpurt to hold oral argumsnt, which it deferred, ‘aﬁd
promptly decide the merits issues while tﬁis Cqsrt retains jurisdictiqn olvxsf
the due process issues on appeal. B | |

The Commission’s September 26, 2019 Final Decision was issued
more than two years ago. The merits issues were fully briefed in July 2020,
which is 19 months ago. Oral argument was originally scheduled for
October 2020 and then re-set by the Dane County Circuit Court for
November 19, 2021. Shortly before the November argument, the Public

Service Commission argued that the Circuit Court should hold no further
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proceedings on the merits un‘;ﬂ after this Court issues its decision in non-
party Michael Huebsch’s pending interlocutory appeal. The Circuit Qourt
d‘ecided to “cancel the oral var‘guments‘ scheduled for November 19, 2021,”
stating fhat it “will conduct no further p_roceedings until the Supreme Coﬁrt
coﬁclﬁd_es its review unless they are proceedings éuthorized by law for my
gonéideration while appeal is pending.” Dkt. 1166 at 3. |

| Petitiéners request thaf the Supreme Court issué an Order allowing
the merits issues to be separated ;ujd bifurcated so that the Circuit Court can
proceed to hear oral argument and promptly decide the merits issues whﬂe
issues iﬁvolving the trial subpoena to non-party Huebsch are heard by this
Court. The bifurcation and remand process, which is explicitly authorized
unde; Wis. Stat.‘§ 808.075, is especially warrénted here becauée: (1) the
Intérvenor—Respondents American Transmissi‘on’Company, ITC Midwes;c,
and Dairyland Power Cooperative (”Transmis‘sion -Companies”) are
creating “an orchestrated trainwreck” for Wisconsin ratepayers by
continuing to build the Cardinal-Hickory Creek (“CHC”) transmission line
along a route they cannot legally complete, see Nat'l Wildlife Refuge Ass'n et.
al v. Rural Utilities Serv. et. al, N 0.. 21-CV-096-WMC (Wz.D. Wis., Jan. 14, 2022)
(atfééhed as Exhibit A) ;‘and (2) Petitioners are likely to win at least two of

their state léw merits claims — the flawed environmental review under the
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Wisconsin Environmental Policy Act (“WEPA”_ ), and the impermissible
route approved by the Commission going through the protected Upper
Missiséippi River National Wildlife .and Fish Refuge—for the reasons
desﬁcrib:e‘d.inNaﬁonal Wildlife Refuge Asspciation, Whiéh is highly relevént‘:
persuas.ive authority on the WEPA issue and c.ontr‘olling_‘on the route issue
here. See}State ex rel. Boeh?ﬁ v. Wisconsin Dep’t of N‘cvzt.‘ Res., 174 Wis. 2d 657,
676 n.4,'v497 N.W.2d 445, 453 n.4 (1993) (“Federal law construing NEPA
[National Environmental Poiicy Act] is persuasive authority with respect to
the interpretation of WEPA.”).

| U.S; Disfrict Court Judge William Cénley’s .]harima_ry 14, 2022 Opinion
and Order in National Wildlife. Refuge Associatioﬁ struck down key fedéral
approvals of the CHC line, including the Tre;nsm:is‘sio‘n Companies’. plan_neci
path connecting the high-voltage transmission 1ineb sections in Io%/val and
Wisconsin by cutting a wide swath through the protected Upper Mississippi
River National Wildlife and Fish Refuge (“the Refuge”) and building 20-
story high transmission towers. The U.S. District Court held that “the CHC
project’s proposed crossing cannot be deemed compatible with the Refuge.
Any Fish and Wildlife decision to the contrary would be arbitrary and

capricious.” Ex. A at 32. “The court DECLARES that the compatibility
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determination precludes the [CHC] transmission line from | crossing the
refuge by right of way or land transfer.” Id. at 44.

The US. ~District  Court’s  Opinjon and O;der Criticizes the
Transmission Companies’ decision to continﬁe building the'line up to the
edges Qf the Refuge as ambﬁnting to “an orchestrated tr»ainwrec‘k” (id. at 16)
that creates undue risk for Wisconsiﬁ ratepayers and the environment:

[TThe Utilities are pushing forward with construction on either
side of the Refuge, even without an approved path through the
Refuge, in order to make any subsequent challenge to a Refuge
crossing extremely prejudicial to their sunk investment, which
will fall on their ratepayers regardless of completion of the
CHC project, along with a guaranteed return on the Utilities’
investment in the project. Thus, if the court does not treat
consideration of the essentially inevitable re-proposal for a
Refuge crossing as ripe for consideration now, the Utilities will
have built up to either side of the Refuige, making entry of a
permanent injunction later all the more costly, not just to the
Utilities and their ratepayers, but to the environment they are -
altering on an ongoing basis.

Id. at13.

Under these circumstances, and for the reasons further discussed
below, a remand of the merits issues under Wis. Stat. § 808.075 for prompt
resolution in the circuit court would promote judicial efficiency and could
help mitigate the Transmission Companies” “orchestrated trainwreck” that

puts Wisconsin ratepayers at undue risk of paying for a $500 million
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transmission line project that currently lacks a lawful path to completion,
1eaving two transmission line segments to nowhere,
| PRQCEDURAL BACKGROUND

Although this case began asa run—of—the-mill PSC review, it has since
become a “procedural unicorn.” The unique circumstances of this case and
recent }develvopments in parallel federal court litigation explain why
bifurcation and remand of the merits issues under Wis. Stat. § 808.075(5)._’15
warranted here.

On December 12, 2019 —nearly 26 months ago—Dane County, lowa
County, and several other mﬁniéipal and conservation group pafties
commenced this lawsuit by filing péﬁtidns fof review of the PSC’s
September 26, 2019 Final Decision granting a Certifiéa{e of PuElic
Convenienc‘ev an_d Necessity (“CPCN”) for the CHC high-voltage

transmission line.2 Petitioners’” state law merits claims under Wisconsin’s

1The circuit court has observed: “That we are now over 2 years past filing with no decision
on the merits or on the procedural irregularity challenge reflects these truly unique
circumstances. Indeed, that the Wisconsin Supreme Court elected to take review of certain
non-final decisions as to a non-party witness is, to put it lightly, a procedural unicorn.
This is not the run of the mill PSC review. This circumstance may never repeat. That the
result seems unreasonable and unfair reflects that unique path.” Dkt. 1207, Decision and
Order on Motion for Reconsideration at 8 (Dec. 22, 2021).

2 These petitions were ultimately consolidated in Dane County Circuit Court, Branch 9,
and assigned Case No. 2019-CV-3418. ‘
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CPCN statuf:é (Wis. Stat. Ch. 196), the Wisconsin Eﬁvironmental Poliqy Act
(Wis. Stat. §‘ 1.11), aﬁd the Wisconsin Energy Priorities Law (Wis. Stat. § 1.12)
have beén fully briefeld since July 2020.3

On October 19, 2020, the Petitionefs Driftless Area Land Cbnservancy
and Wisconéiﬁ Wildlife Federatiqn (”Conservatiqn Groups”) filed a motion
to consider evidence of “alleged irregularities in prqcedufe before the
ageﬁcy” ‘unc.ler Wis. Stat. § 227.57(1). This triggered a dispute over the
proper vséopé of discovery, which ultimately led to non-party Michael
Hl»lebscﬁh's present interlocutory appeal to this MCourt, Alth‘ough. it is
admittedly unusual for the Court to grant an interlocutory petition for
review by a non-party witness, the Court decided to grant review in a split
décis_ioh.‘ Mr. Huebsch’s appeal is scheduled for oral argument on Fébruary
28,2022. | |

Prior to Mr. Huebsch’s interlocutory appeal, the circuit court was
handling the merits issues and due process issues on separate tracks. After

this Court granted Mr. Huebsch’s petition for review, the circuit court “hit

3 While Count 7 of the Conservation Groups’ Petitions for Judicial Review raises a due
process challenge to the PSC’s Final Decision, the Conservation Groups do not consider
this Count to be among the state law “merits issues” presented for remand in this Motion.
The Court could so clarify in its ruling on this Motion. None of the other state court
Petitioners (including Dane County, lowa County, and other Wisconsin municipalities)
included Due Process counts in their respective Petitions for Review.

9
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the pause button” on the due process issues and scheduled oral argument
on the fully—briefed meri';s issues. The circuit cegrt later determined,
however, thar under Wis. Stat. §’808.Q75, it lacked competency to proceed
on the merits issues while Mr. Huebsch’s appeal was pending, at leest
without explicit authorizatron from the appellate court. Dkt. 1166, Decieion
and Order (Nov. 8, 2021). As a result, the circuit court cancelled oral
arguments on the merits issues, concluding that “[tlhe law gives me no other
choice here, even if strong policy reasons favor holding the merits review
nQrfv.” Id. at 34 All furtherproceedings in the circuit court are currently
s’rayed. The circuit court recognized that this “result seems unreasonable
and unfair,” reflecting “the unique path” of this case. Dk‘r. 1207, Decision
and Order on Motion for Reconsideration at 8 (Dec;‘ 22,2021). |
ARGUMENT

Wis. Stat. § 808.075(5) states that “any party may petition the appellate

court for remand to the circuit court for action upon specific issues.” All

parties agree that this rule provides the Court with discretionary authority

¢ The circuit court subsequently granted Petitioners” motion for a temporary injunction to
stop construction of the contested transmission line pending appeal, but it required a very
large $32 million injunction bond, which Petitioners are unable to pay. Both decisions (the
injunction itself and the $32 million bond requirement) are the subject of separate petitions
for leave to appeal. Meanwhile, the Transmission Companies continue to clear cut and
bulldoze through property, running up millions of dollars of wasteful costs, and causing
unnecessary environmental damage.

10.
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to bifurcate and remand the merits issues back to the circuit court while Mr.
Huebsch's intgrlocutory appeal is pending. In briefing to the circuit court,
the Commiséion argued that “Subsections 5 and 6 of Wis. Stat. § 808.075 give
the appellate court the ability, upon a party’s petition or on the appellate
court’s own impetus, to reﬁand back to the circuit court for specific actions
or proceedings.” Dkt. 1144 at 3. The Transmission Companies similarly
conceded that the statutes provide this Court with discretion to allow the
circuit court to act on the merits issues while Mr. Huebsch's interlocutory
appeal is pending. Dkt. 1155 at 3.
There is good cause for the Court to do so here.

A.. Remanding the Merits Issues Would Mitigate Risk to
- Wisconsin Ratepayers.

Bifurcating‘and remanding the merits issues for prompt action in the
circuit court could help mitigate the risks to Wiscqnsin ratepayers created
by }the Transmission Companies’ decision to aggfessively.press forward
with construction of the CHC transmission line despite the lack of an
approved path across the Mississippi River to complete the line.

U.S. District Judge Conley’s January 14, 2022 Opinion and Order on
Sumrhafy Judgment créatéé serious doubt about the future of lthe CHC
&ansmissibn line.‘ The | District Court concludes that the federal

Environmental Impact Statement prepared for the proposed CHC
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transmission line was fatally flawed and violated the National
Environmental Policy Act (”NEPA”), 42 US.C. § 4321 et seq., by ”deﬁrr[ing]
the purpose and need of the CH(, project so narrowly as to define away
réasonable alternatives.” Ex. A at 35- 41. The District Court’s Opm1on
further held that the U.S. F1sh and Wildlife Service * seemmgly workmg
hand—xnfglove with the Ut1ht1es,} unlawfully granted and then “suddenly -
With[drex&]” a right-of-way through the Upper Miséiésippi River National
Wildlife and Fish Refuge in a manner that violates the National Wildlife
Refuge System Improvement Act, 16 U.S.C. §§ 668dd-668ee. Id. at 8.
Characterizing‘ the | gr)vernmerrt defendants’” and the Transmission
Companigs’ _éctions in that case as a “shell game,” the Court explained that
the government “accepted the Utilities” own analysis that rhe CHC mrlst
cross the Refuge” inétead of evaluating reasonable alternatives. I, d at 10, 15-
16 |

The Court’s decision means that the CHC high-voltage transmission
line with 20-story high towers cannot be completed along its current route
through the protected Upper Mississippi River National Wildlife and Fish
Refugé. The Transmission ‘Companies, however, “rontinue to clear the path
for the CHC Hne up to the Refuge from both the Iowa and Wisconsin sides.”

Id. at 11. Accdrd’mg to the District Court, the Transmission Companies are

12
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pushing forward with construction despite their lack of a lawful path to
completion so they can create maximum leverage for the project while
passing on costs and risks to their captive customers:

Given these facts, plaintiffs contend, and the court finds

credible, that the Utilities are pushing forward with

construction on either side of the Refuge, even without an
approved -path through the Refuge, in order to make any
subsequent challenge to a Refuge crossing extremely
prejudicial to their sunk investment, which will fall on their
ratepayers regardless of completion of the CHC project, along

with a guaranteed return on the Utilities” investment in the

project.

Id. at 13. The Court characterized this approach as amounting to “little more
than an orchestrated train wreck at some later point in this lawsuit.” Id. at
16.

The Transmission Companies’ gamesmanship of building and
bulldozing towards a river crossing that has been struck down by a federal
judge threatens the pocketbooks of Wisconsin's electricity consumers
(including residential, commercial, and industrial enterprises), creates
unnecessary property damage, and harms Southwest Wisconsin’s unique
natural environment, rural communities, and small businesses. The total

projected cost for the CHC transmission line project is approximately $500

million in 2023 dollars and ATC ekpects to spend over $92 million on CHC

13
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developmen‘c in 2022 alone.5 The Transmission Companies intend to collect
all of their ongoin.g construction coéts from ratepa&exfs, along with their
102% guaranteed annual rate of return (i.e. profit), regardless of whether
the two ends of the transmission line can ever be comécted. In short, the
Transmission Companies are playing a risky game with other peoples"
money. | | |
Under these unusual circumstances, which include this Cqurt’s
decision to take an interloéutory appeal by a non-party of a subpoena to
testify. at trial, thereby delaying resolgtion of "chis‘ case on the merits Whﬂe
the Transmission Companies cont@ﬁue to builnd. élong a route that a federai
court has struck down, the Court should allow the Circuitl Courf to move
forward in hearing the deferred oral argument so that there can be prompt
resolution of Petitioners’ merits claims. With each passing day, the
Transﬁission ‘Companies ére sinking aciditionél cos.té;' into a risky Kprojecf
that will likely end at the edges of a protected National Wildlife and Fish
Refuge that they cannot cross. A ruling on the merits that comes sooner than

later would help to reduce and limit the enormous financial risks that the

5 American Transmission Comparty LCC, FERC-730 Report (April 6, 2021) (attached as
Exhibit B).
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Transmission Companies are creating for Wisconsin ratepayers for a
transmission line that they do not have a lawful path to complete.
B.  Remanding the Merits Issues for Prompt Resolution Would

Promote Access to Justice “at a Meaningful Time and in a
Meaningful Manner,” as Required by Due Process.

The highly unusual procedural anomalies in this case have created
risks that .thebTrransmissio\n Companies Will complete a subs_tantial pQrtion
of the CHC transmission line before the state courts deterﬁine Whether_ the
PSC’s Final Decision was 'lawful. The PSC issﬁed its Final Decision more
than 28 months ago. The merits issues have been briefed since July 2020 and
are ready for decision, now. In the meantime, the Transmission Companies
continue to build while resoh;tion of this case stretches into its third year.

” National Wildlife Refuge Association underscores the neéd to resqlve
this case quickly. In addition to calling out the Transmission Corﬁpanies for
recklessiy oréhestrating a trainwreck, the District Court’s reversalofCHC’s
Environmental Impact Statement under federal NEPA law makes it very
likely that Petitioners will also prevail on at least two of their state law
claims in circuit court.

It is well established that federal NEPA law provides persuasive
authority for Wisconsin courts in WEPA cases. See, e.g., State ex rel.'Boehm v.

Wisconsin Dep’t of Nat. Res., 174 Wis. 2d 657, 676 n.4, 497 N.W.2d 445, 453 n.4

15
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(1993) (“Federal law construing NEPA is persuasive authority with respect

to the interpretation of WEPA.”) (citing Wisconsin’s Environmental Decade,

Inc. v. Public Service Commission, 79 Wis.2d 161, 174, 255 N.W.2d 917 (1977)).
WﬁPA itself requires state agencies to “ sﬁbstanﬁally follow[]” federal NEPA
guidanée, Wis. Stat. § 1.11(2)(c), and the PSC’s regulations require the
Commission to prepare an EIS‘ in a manner that is “consistent with” federal
NEPA r‘eg.ulations. Wis.. Admin. Code § PSC 4.30(1)(a).

Pefitioners’ NEPA and WEPA claims are substantively identicai,
which makes it highly likely that Petitioners will prevail on their WEPA
clairﬁs for the same réasqns they prevailed in federal court, the decision of
which is highly persﬁasive here. In federal c.ourt, the Conservation Groﬁps
argued that the Environmental Impact Statement prepared for the CHC
project defined the “purpose and need” of the project so narrowly as to
”sl<éw the results strongly” in favor of a high—voltaée transmission liné, With
“most reasonable alternatives being defined out of the EIS.” Ex. A at 35-37.
Petitioners” WEPA argument is the same, namely that the Commission
“accept[ed] the Applicants’ narrow purpose of building a transmission line”
instead of looking at an appropriate range of reasonable alternatives. See
Dkt. 185 at 45-49, Initial Brief of DALC/WWF (May 1, 2020) (“The PSC

Failed to Dévelop, Consider, and Evaluate Reasonable Alternatives.”).

16
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Because the facts and law are substantively the same, the outcome should
be too. | |

Second, the CPCN granted by the PSC in its September 26, 2019 Final
Decision was for a very spe.zvc\if‘ic route that is né longer valid. The foute
ap?rovéd by‘ the PSC runs through Southwest Wisconsin’s Drifﬂeés Area
for 90 miles ffom the Cardinal substation in Middleton, WI to the border‘of
the Upper Mississipjpi River National Wildlife and Fish Refuge. But the river
crossing at the Refuge is no longer valid. Ex. A at 44 (”The court DECLARES
that the compatibility detérmination precludes the [CHC] transmission line
erm }crossing\ the refuge by right of way or land transfer.”). Thérefore, the
PSC’s approved route will reaph a dead-end. In order to cross into Iowaf
the stated purpose for this CHC transmission line—the Transmission
Companies will need an entirely different route, which requireé “a new
CPCN. | | |

The public well understands that justice delayed is justice denied, and
that due process requires a right to be heard “at a meaningful time and in a
meaningful manner.” Piper v. Popp, 167 Wis. 2d 633, 644, 482 N.W.2d 353
(1992) (quoting State ex rel. Strykowski v. Wilkie, 81 Wis.2d 491, 512, 261
N.W.2d 434 (1978)). It would be the antithesis of due process to allow the

Transmission Companies to build a substantial portion of this transmission

17
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line and attempt to cha;‘ge those costs to the public before Petitioners are
heard oﬁ the merits of their state law claims that they are highly likely to
win. As thé circuit court correctly concliuded at the hearing on Petitioners’
Motion for Temporary Injunction, this would “permanently cement, in all
of people’s minds, the whole thirlg, the Whole process ... is rigged from the
begirmi‘ng.”‘P-App. 117, Tr. of Oct 18, 2021 Hrg. at 80. |

The Court can help uphold fundamental principles of due process
and preserve public confidence in the courts by granting this Petition and
remanding the merits issues for a prompt hearing and decision in the circuit
couft.” | | |

CONCLUSION

For all of the foregoing reasons, the Petitioners respectfully petition
the Court under Wis. Stat. § 808.07 5(5) to bifurcate aﬁd remand theulstatutory
”meﬁts issues” regarding the PSC’s September 26, ‘20119 Final Dééisi?m for
resolution in Dane County Circuit Court while this Court retains
jurisdiction over the due process issues on appeal. That will allow the
Circuit Court to now hear the previously-scheduled oral argument, which
has been deferred, and to promptly determine the issues on the merits,
which have been fully briefed for 19 months. Petitioners respectfully request

a ruling on this Motion Ey this Court as quickly as reasonably possible in

18
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light of the exigent circumstances created by the Transmission Companies’
ongoing construction of the transmission line and the accumulating costs
and risks to the ratepaying public.
Dated at Madison, Wisconsin, this 8th day of February, 2022.
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EXHIBITS TO PETITION TO BIFURCATE AND REMAND STATE
LAW MERITS ISSUES FROM NON-PARTY SUBPOENA/DUE
PROCESS ISSUES UNDER WIS. STAT. § 808.075(5)
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COUNTY OF DANE, IowA COUNTY, TOWN OF WYOMING, AND CITY OF
MONTFORT; . . _ , : : :
B Petitioners-Respondents,

v, ,

PUBLIC SERVICE COMMISSION OF WISCONSIN,
Respondent-Respondent-Respondent,

DRIFTLESS AREA LAND CONSERVANCY,
Intervenor-Petitioner-Respondent,

WISCONSIN WILDLIFE FEDERATION, CHRIS KLOPP, LEROY BELKEN,
GLORIA BELKEN, 5.0.U.L. OF WISCONSIN, CLEAN ENERGY
ORGANIZATIONS, DAIRYLAND POWER COOPERATIVE, I.T.C. MIDWEST
LLC, AMERICAN TRANSMISSION COMPANY, LL.C, MIDCONTINENT
INDEPENDENT SYSTEM OPERATOR INC., ATC, LLC AND WEC ENERGY
GROUP, INC,, '

Intervenors-Respondents,

MICHAEL HUEBSCH, , _
Other Party-Appellant-Petitioner,

ROBERT M. GARVIN,

Other Party.

Catherine E. White DRIFTLESS AREA LAND CONSERVANCY
Wisconsin Bar No. 1093836 WISCONSIN WILDLIFE FEDERATION
cwhite@hurleyburish.com Intervenors-Respondents

HURLEY BURISH, S.C.

33 East Main Street

Suite 400

Madison, W1 53703

(608) 257-0945
Howard A. Learner ’ ENVIRONMENTAL LAW & POLICY CENTER
(admitted pro hac vice) - 35 East Wacker Drive

Bradley D. Klein _ Suite 1600

it


mailto:cwhite@hurleyburish.com

Case 2021AP001321 Petition to Bifurcate and Remand Stéte‘ Law Merits Iss... Filed 02-08-2022

Wisconsin Bar No. 1063708
Ann Jaworski
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hlearner@elpc.org

Carlos A. Pabellon
Pabellon@countyofdane.com

Frank J. Jablonski
Dana Lynn LesMonde
frankj@progressivelaw.com

Chicago, IL 60601
(312) 673-6500

DANE COUNTY
Petitioner-Respondent

Rm. 419
210 Martin Luther King, Jr. Blvd.
Madison, WI 53703

TOWN OF WYOMING
VILLAGE OF MONTFORD
Petitioners-Respondents

PROGRESSIVE LAW GROUP LLC

354 W, Main Street
Madison, W1 53703
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

NATIONAL WILDLIFE REFUGE ASSOCIATION,
DRIFTLESS AREA LAND CONSERVANCY, WISCONSIN
WILDLIFE FEDERATION, and DEFENDERS OF WILDLIFE,

Plaintiffs, : s OPINION AND ORDER

21-cv-096-wmec &
21-cv-306,
_ Consolidated

RURAL UTITLITIES SERVICE,

CHRISTOPHER MCLEAN, Acting Administrator,

Rural Utilities Service,

UNITED STATES FISH AND WILDLIFE SERVICE,

CHARLES WOOLEY Midwest Regional Director, and

SABRINA CHANDLER, Manager, Uppe1 Mississippi River

National Wildlife and Fish Refuge,

UNITED STATES ARMY CORPS OF ENGINEERS,

LIEUTENANT GENERAL SCOTT A. SPELLMON, Chief of

Engineers and Commanding General, U.S. Army Corps of

Engineers, COLONEL STEVEN SATTINGER, Commander

And District Engineer, Rock Island District, U.S. Army Corps of

Engineers, and COLONEL KARL JANSEN, Commander and

District Engineer, St. Paul District, U.S. Army Corps of Engineefs;

Defendants,

and

AMERICAN TRANSMISSION COMPANY, LLC,
DAIRYLAND POWER COOPERATIVE &ITC
MIDWEST LLC,

Intervenor-Defendants.

In this lawsuit, plaintiffs National Wildlife Refuge Association, Driftless Area Land
Conservancy, Wisconsin Wildlife Federation, and Defenders of Wildlife challenge the
actions of various federal agencies permitting the Cardinal-Hickory Creek (“CHC”)

Transmission Line Project, which would run from the Hickory Creek substation west of
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Dubuque, Iowa, through far Southwest Wisconsin near Cassville and the Mississippi River
to Middleton in the center of Southern Wisconsin, all through what is known as “the
Driftless Area.”! The utility companies charged with building and operating the CHC --
American Transmission Company, LLC (“ATC”), Dairyland Power Cooperative
(“Dairyland”) and I'TC Midwest LLC (“ITC”) (the “Utilities”) -- later joined the suit as
intervenor-defendants. Now at the merits stage, the court finds that defendants fail to
meet legal requirements for the Environmental Impact Statement, Compatibility

Determination, and Land Transfer.

BACKGROUND?
 As proposed, the CHC project Wouid create a 345-kilovolt electricity transmission
line between 100 and 125 miles long. (ROD004933-34.) As part of the project, a new
electricity substation would also be constructed in Montfort, Wisconsin. (Id.) Intervenor-
defendants Dauyland ATC and ITC intend to construct, own and opelate the CHC lme

jointly. (RODOO494O ) Several areas of the proposed CHC project cover existing rights‘-

! The Driftless area is a region in Jowa, Wisconsin, and Minnesota. This region was not flattened
by glaciers like many other areas of the Upper Midwest, leading to a unique geographic region with
hills, bluffs and valleys. Many species of plant and animal call this region home, such as the Timber
Rattlesnake, the Northern Monkshood, and the Brook Trout. “Defining the Driftless,”
https://driftlesswisconsin.com/defining-the-driftless/ (last visited December 30, 2021).

2 Intervenor-defendants moved to strike plaintiffs’ proposed findihgs of fact (dkt. #113) from
consideration, as the parties agreed in their preliminary pretrial conference report that proposed
fmdmgs would be unnecessary. (Report (dkt. #40) 13.) Because the court did not rely on any
parties’ proposed findings of fact for summary judgment, but instead relied directly on the
administrative record, that motion will be denied as moot, along with plaintiffs’ related motion for
leave to reply (dkt. #165).


https://driftlesswisconsin.com/defining-the-driftless/
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of-way owned by the Utilities and would also involve replacing or upgrading existing
facilities. (Id.) |

Midcontinent Independent System Operator, Inc. (“MISO”), an independent not-
for~profit group which manages the power grid in 15 states, worked with variQus state
regulators aﬁd utility industry stakeholders from 2008 to 2011 to identify projects that
would increase energy transmission and usage of renewable energy. (ROD_OO4981.) One
identified project was to connect Dubuque, Towa, to southwest Wisconsin, Which WouIa
provide chéaper wind pbwer to Milwaukee and Chicago, as WQH. as reduce overloaded pé\vel‘
lines. (RODOS 1340-41 .)‘ This in turn developed into the proposed CHC transmission line
project. | (ROD004981.)

Because Dailyland_expressed an intent to requ.est funding for its 9% stake in the

CHC project from the U.S. Department of Agriculture Rural Utilities Service (“RUS”),

that government entity led the effort to prepare an Environmental Impact Statement

(“EIS”) inl cooperation with U.S. Fish al.i.d Wildlife Service (“Fish and Wildlife”),‘the U.S.
Al.*my”Corps of Engineers (“Cox‘ps”j and the U.S. Envirénmental Protection Agency
(“EPA”). (ROD004941.) The Utilities also asked (1) Fish and Wildlife for a right of way
easement and special use permit to cross the Upper Mississippi River National Wildlife
and Fish Refuge (“the Refuge”), and (2) the Corps for permits to build in navigable waters
of the United States. (ROD004942.>

Before granting a right of way through the Refuge, Fish and Wildlife must confirm
that the proposed project comports with the purposes of the Refuge under 16 U.S.C.A.

§ 668dd. Fish and Wildlife originally finalized its “Compati-bility Determination for the
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CHC‘” on December 20, 2019. (ROD007584.) | Because t‘h‘ev Utiiities already had a prior
right of way through the Refuge, Where a 161 and 691<V tlansmlssmn line had been
prev1ously mstalled (ROD17047) and the Utilities had agreed to transfer back that nght
of way (RODOO7574), Fish apd Wildlife found the proposed CHC line was compatible
with thelvpﬁrposes of the Refﬁge as “a minor realignment of an existing right-of-way” and
gra_nted a pemﬂt to the Ultilities. (RODO0075 74.) |

On March 1, 2021, hoWeve1’, the Utilities contacted Fish and Wildlife and asked
for a slightly amended right of way thlough the Refuge, ostenslbly to avoid Ho-Chunk
burial grounds. .(Zoppo Decl., Ex. A (dkt. #53 1) 2-3)) Then, be.fore Fish and Wildlife
could issue a decisién on the proposed amendment, the Utilities again contgcted Fish and
Wildlife on July 29,‘ 2021, this time asking for an expedited land exchange instead of an
émeﬁded right of way; ostensibly begaLlse approval for a hew riéht of way would take too
long. (Zoppo Decl. (dkt. #53-2) 1.) Specifically, in‘excha‘ngé .fér a land exchange iﬁ the
Refuge, tﬁe Utilities were now proposing to transfer a 30-acre parcel to Fish aﬂd Wildlife.
(Id.) On August 3, 2021, Fish and Wildlife confirmed receipt of the Utilities’ .latest
proposal, indicating that its response to such a land exchange “may” Be “favorable.”
(Zoppo Decl. (dkt. #53-3) 1.)

Then, on August 27, 2021, less than a month after Fish and Wildlife responded
favorably to a proposed land transfer, and less than a week before summary judgment
motions were due in this case, Fish and Wildlife “withdrew” its entire original
Compatibility Determination, stating it “learned that an error had previously been made

regarding the 2019 Compatibility Determination when identifying the existing rights-of-
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way proposed for ré-alignment.” (Not. by Def. (dkt. #69-15 1) A;s a result, any approvéd
%‘ight of way through the Refuge Was rescinded, along with the 'co;lipati’bility de£ermination.
(Id.)l Howéver, in its letter of withdrawai‘to the Utilities, Fish and Wildlife did nété that
the agency “ié Co.mmitted to working with you towafd timely review of the land exchange
you have proposed in lieu of yoﬁr March 2021 application for an amended right-of—wéy
permit . . . [and] concurs that a lana exciwange is a potentially favorable alternative to a
right-of-;Afay pvf.:'rmit.’v’ (Id.)

Aé for tﬁe Corps’ involvement, both its Rock Island and Saint Paul district offices
issued permits, as each office covers a differen; area of ﬁhf; CHC line. (USACE000094;
USACE000679.) Specifically, the Corps’ Rock Island office is responsible for those
sections of the CHC project running through lowa and auth‘grized £he proje& unde'r
Natiqnwide Perrhit 12 (“NWP 127). Generally, such nationwide pérllnits (“NWPS”) are
used as a means‘ to expedite permissions to build without n‘eediﬁ‘gr to go through the more
demanding, individual permitting process. (USACE001200.) Instead, propo‘se.d projects
permitted by an NWP only require that the Corps do a project-specific “verification” to
ensure that it meets the requirements of the nationwide permit. (USACE001199.) The
CHC was verified in November of 2019. (USACE001199.) However, NWP 12 was later
revoked by the Corps in part, and now only covers oil and gas pipelines, meaning that
companies building utility lines like the CHC project will need to be permitted under NWP
57. To date, the Utiliti‘es have not yet reapplied for an NWP 57 permit. See “Regulatory

Program & Permits,” U.S. Army Corps of Engineers,
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https://www.usace.army.mil/Missions/CiviI-Works/ReguIétofy-Program—éiid-Pern{its/
Nationwide-Peﬁnifns/ (lést visited Jan. 14, 2 022).

In Cél\trast, £he Saint Paui district Corps never relied on NWP 12; instead, it issued
a separate permit. (USACEO13001.) Specifically, the Saint Paul office issued a Regional
Utility General Permit (“RUGP”), which mirrors NWP 12 for the most part, while applying
to operations in the Saint Paul District that includes the relevant portions of Southwest
Wisconsin. (USACE000730.) ‘The Corps verified the proposed CHC project under the
RUGP in December of 2019 (USACE000679), which is active. (USACE000679.) Various
other state permits have been issued for the CHC project as well, although none of those

are challenged in this case. (USACE000012.)

| OPINION

I.‘ ‘Mootr}ess

| The Administrative Procedure Act (“APA”) grants judicial review of agency action
to persons “suffering legal wrong because of agency action, or adversely affected or
aggrieved by agency action within the meaning of the relevant statute.” 5 U.S.C. § 702.
More specifically, APA § 704 provides that “final agency action for which there is no other
adequate remedy in a court [is] subject to judicial review.” 5 U.S.C. § 704. Finally, APA
§ 706 grahts courts the power to set a51de agency actions that are “arbitraty,v Cépricious, or
otherwise not in accordance with law,” 5 U.S5.C.§706(2)(A), while affording appropriate

deference to administrative decisions.


https://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/
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Both governmental and intervenor-defendants argue that many of the challeng‘ed
actions here are now moot. Specifically, defendants point to the fact that the Fish and
Wildlife’s original Compatibility Determination and issuance of a right of way through the
Refuge have been revoked, whil‘e the proposed land transfers have not yet been finalized.
Yet none of these argumeﬂts hold up to scrutiny, as the specific facts of this case compel
the coxllrt to rule on the challenged permits, as they are certain to have to be revisited by
this court in similar form, except under even more pressing and ;iifficult Ci‘rcumsta.nées.

While this court’s jurisdiction “is limited by vArticle [I to live cases and
Co.ntrovers‘ies,” the doctrine of mootness generally weighs againvst relinquishing jurisdiction.
Ozinga v. Price, 855 F.3d 730, 734 (7th Cir. 2017). This is parﬁcularly true when a party
voluntarily ceases £he disputed conduct, rather than face‘a lawsuit forcing the Coﬁduc_t to
stop. szends of the Earth, Iﬁc. V. .Lm‘dlaw Env’t Servs.. (TOC), Inc,; 528 US 167,189 (2000);
Thus.,v the Supreme Court has adopted a “strict” standard ‘in casés of voluntéry ces‘satiélw‘,
as “[i]t ié well settled that ‘a defendant’s voluntéry cessation of a challenged practice‘ does
not depri\}e a federal court of its power to determine the legality of the practice.”” Friends
of the Earth, Inc.i 528 U.S. at 189 (citing City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S.
283, 289 (1982)). In such cases, the court may only find mootness if “subsequent events
make it absolutely clear that the allegedly wrongful behavior could not reasonably be
expected to recur.” Id. (citing United States v. Concentrated Phosphate Export Assn., 393 U.S.
199, 203 (1968)). This burden shifts slightly if: (1) the party voluntarily ceasing an action
is the government; and (2) “a government actor sincerely self-corrects the practice at issue.”

Freedom From Religion Found., Inc. v. Concord Cmty. Sch., 885 F.3d 1038, 1051 (7th Cir.
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2018). In that case, “a court will give this effort weight in its mootness determination,”
although a case may still be “live” if it “cannot give definitive weight to the [government’s]
statélnellts.” Iﬂ‘ | |

Under tﬁé circumstances here, the court cénnot help but conclude that any
mootness determination Would require a finding of absolute Clax;ity that a return to a
request fof a right of way could not 1‘eas§113bly be expected, especially because the Utilities
offer oniy 30 days’ notice from its reissuance to begin building throﬁgh the ‘heart of th‘ve
Refuge. Even assuming aa slightly lower standard applied because Fish and Wildlife is a
governmental body -- albeit one seemingly working hand-in-glove with the Utilitiés up to
and including'suddenly withdrawing the right of way thvrough the Refuge just weeks before
plaintiffs’ challenge was to become ripe for summary judgment consideration by this court
-- the only other alternative is a nearly identical crossing through land transfers approved
by Fish and Wildlife, which will be subject to the same or very similar challenges. Indeed,
there remains no reasonable doubt on this record that both the Utilities and Fish ‘and
Wildlife remain committed to a path through the Refuge (whether by land transfer or:a
reissued right of way). Nevertheless, the court will address mootness and standing issues

as to plaintiffs’ principal claims in more detail before turning to the merits of those claims.

A. Compatibility Determination

Plaintiffs’ strongest claim is their challenge to the Fish and Wildlife's original
Compatibility Determination, which granted the Utilities the original right of way through
the Refuge. However, defendants argue that the withdrawal of the right of way by Fish

and Wildlife renders that claim moot, especially since the Utilities are now planning to

8
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seek lan‘ci transfefs with Fish and Wildlife to run through the Refuge instead. (Defs.” Mot.
(dkt. #93) 45; Not. by Def. (dikt. #69-1) 1.)

As previously explained, the history of the Compatibility Determination and
issuance of the 61*igixwal right of way is a convoluted ‘one, with tiwe Ultilities later reéuesting
an amended right of way and now a land. transfer, then fish and Wildiife withdrawing its
determination altogether, and with if, the existing right of way Suspiciously, all of thése
aétiéns ‘tool.(b place in the 1ﬁonths aﬁer this case waé filed. Mél’éovér, in weighiﬁg the
1i1<eliho§d of r:eoccurrence against Fish and Wildiife’s voluntary ;essation, the ‘co‘urt finds
that a very similar compatibility determination is not bonly likely but nea‘rly certéin to
reoccur. |

In response, defendants contend that the original right of way permit issued in 2020
will never be reissued given the Utilities request for a planned land transfer instead of a
perrﬁit. (Defs.” Mot. (dkt. #93) 46.) That response is thi.n porridge indegd. :While the
Utilities havé \;vafﬂed between seeking another right of way or land transfers,bat no point
has Fish ahd Wildlife or the Utilities suggested that the CHC would not cross the Refuge,
which mean the Utilities’ request for another Compatibility Determination is a near
certainty and its outcome is at least “potentially favorable” for the Utilities. Indeed, the
government’s Final EIS itself acknowledges as much: “[a]ll action alternatives would cross
the Refuge,” and the EIS did not even consider any routes not crossing the Refuge.

(ROD004950.) Instead, the government relied on “the Utilities’ investigation and

assessment of potential Mississippi River crossing locations for the proposed C-HC Project”
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and accepted the Ultilities’ own anallysis’ that the CHC .must Cross thve. Refuge.
(RODOOSOO(S.)

. Without even a cursory analysis of non-Refuge Cl’OéSiﬂgS beyond the Utilitie‘s’ self-
funded research, both defendants and intervenor~defendants have already made their
choice‘ and ‘the CHC transmissioﬁ line will, by right of way or laﬁd transfer, st‘ill cross the
Refuge. In féct, the Utilitiesk .continue to clear land on both the Iowa and.Wisconsin sides
of the Refuge as though its éféssing were inevitable. (11/1/21 Op. & Order (cikt. #16) 3[.)
Thus, the Utilities must gain access to the Re;fuge under either of t;vo Ways: receiye a right
of way through é renewed compatibility determination process or acquire a fee simple title
through .land transfers with Fish and Wildlife, which as discﬁssed below raises all the same
concerns as a compatibility study.

Moreéver, the fact fh‘at Fish and Wildlife is now expecting fo review é lana transfer
favoré\biy does not mean that a renewed right of way ?equest is in the offilwg; énd és
discﬁssed above, a controvérsy is not moot uniess “it is absélutely clear ‘[that] tl{e 'alleged.ly
Wrongfﬁl behévior could not reasonably be‘éxpected to recur,” which the Supre;ne. C§u1*£
has interpreted as an extremely high bar. Friends of the Earth, Inc., 528 U.S. at 189 (Citihg
United States v. Concentrated Phosphate Export Assn., 393 U.S. 199, 203 (1968)) (emphésié
added). For example, when the Governor of Missouri announced that the state was
revoking a challenged policy about grants for religious organizations, the Supreme Court
found that the State still had “not carried the ‘heavy burden’ of ‘making ‘absolutely. clear’
Fhat it could not revert to its policy.” Trinity Lutheran Church of Columbia, Inc. v. Comer, 137

S. Ct. 2012, 2019 n.1 (2017). Similarly, while the Utilities may proceed by land transfer

10
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through .the Refuge, it is equally as likely fhat they will have to revert to seeking a right of
way. As such, defendants; have not met the heavy burden required té n%oot plaintiffs’
challenge to th‘e Compatibility Determination. |

If the land transfér were to fall through, the government defendants al'_cematively
contend that the Utilities would be requesting an amended right of way permit, Which‘will

be different than the original request. (Defs.” Mot. (dkt. #93) 46.) However, an amended

right of way request will not be‘sa different as to moot plaintiffs’ chailenge‘. Indeed, such
a request would have to cover nearly the same acreage within the Refuge, something that
the Ultilities are all but assuring as they continue to cleaf the path for the CHC line up to
the Refuge from both the Iowa and Wisconsin sides even as this lawsuit pends. (Zoppo
Decl., Ex. B (dkt. #53-2) 5.)

In a case involving preferential treatment for city contracts, the Supreme Court held
that similar, minor changes to the repealed conduct cannot moot a case;

There is no mere risk that [the city] will repeat its allegedly
wrongful conduct; it has already done so. Nor does it matter
‘that the new ordinance differs in certain respects from the old
one. City of Mesquite does not stand for the proposition that it
is only the possibility that the selfsame statute will be enacted
that prevents a case from being moot; if that were the rule, a
defendant could moot a case by repealing the challenged
statute and replacing it with one that differs only in some
insignificant respect . . . The new ordinance may disadvantage
[plaintiffs] to a lesser degree than the old one, but insofar as it
accords preferential treatment . . . it disadvantages them in the
same fundamental way.

Ne. Fla. Chapter of Associated Gen. Contractors of Am. v. City of Jacksonville, Fla., 508.U.S. 656,
662 (1993)." Thus, the fact that Fish and Wildlife may grant land transfers or issue a

slightly amended right of way that require less acreage does not change plaintiffs’ main

11
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complaint that plécgment of the CHC ‘line through the Refuge is nd compatible with its
purposes. |

Finélly, while intervenor—defehdaﬁts assert they are acting in good faith, there is
substantiall contrary eyidence iﬁ tﬁis record. As ‘noted, the Utivlities did not ask to‘amend
their right-of-way permit ﬁxwtil after this iitigation commenced (Zoppo Decl., Ex. A (dkt.
#53-1) (letter dated March 1, 2021)), and Fish and Wildiife suddenly “discovergd” errérs
in the Coméatibility Determination that warranted withdrawal, which defendants argue
conveniently moots any pending challenges to a Refuge crossing, just :; week bef(;re opening
briefs on summary judgment were due in this case. (Not. of Witlwd;ray‘\/al (dkt. #6.9.).)
Shortly before this, the Utilities suggested a land transfer, which they mai‘ntainv was only
because it Woﬁld allow éonétruction to begi‘ni faster (Zoppo Deél., Ex. B (dl(t..;éfSS-B)), an
option £hat Fish aﬁd Wildlife promptly ind‘icated may be a good option (fd., Ex. C);

At thé same time, the bUtilities have continued COﬂSt_ﬁlCtiOﬂ on‘ the Iowa side of the
line and stérted constmctipn on the Wisconsin side in October 2021, elvenh as they
maintained passage through the Refuge was uncerfain, ignoring that the obvious con‘nector
between the two portions of the line under cénstruction runs straight through the Refuge.
(RODO005063.) In particular, on August 11, 2021, the Utilities requested a stay from the
court pending a possible land transfer, stating that they would not begin work in the Refuge
until October 2022, while offering to give plaintiffs all of “30 days’ notice” before starting
actual construction in the Refuge. (Intervenor-Defs.” Mot. (dkt. #50) 3.) . Then, on
September 24, 2021, the Utilities notified the court that they would start construction in

Wisconsin on October 25, 2021, leaving the Refuge and a few, federal wetlands as the only

12
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portioﬁ of the line not under construction. (Not. (dkt. #96) 1.) This, despite the fac£ that
the suﬁwmary judgment motions in this case would have otﬁerwise been due on Novémber
1, 2021,' and the Utilities still did not have a valid right of way or applfoved lalvwd transfer
through the Refuge.n (Not.. (dkt. #96) 1.)*

Given thése facts, plaintiffs contend, and‘the court finds ci’ediblé, thaf the Uﬁiiti_es
are pushing forward With construction on either side of the Refuge, even Withou;( an
approved path through the Refuge, in érder to make any subsequent challenge to a Refuge
crossing extremely prejudicial to their sunk investment, which will fall on their ratepayers
regardless of completion of the CHC project, along with a guaranteed return on the
Utilities” investment in the project. "Thus, if the court does not treat consideration of the
essentially inevitable re-proposal for a Refuge crossing as ripe for consideration now, the
Utilities will have built up to either side of the Refuge, making entry of a permanent
injunctidn later all the more costly, not just-to the Utilities and their.ratepayers, but to the

environment thﬁy are altering on an OﬂgOiﬂg basis.

B. Land Transfer

Even if the original challenge to the Compatibility Determination were not ripe, a
challenge to land transfer, as the only alternative for crossing the Refuge, would be. Of

course, the intervenor defendants similarly argue that the court cannot yet review the Fish

3 Plaintiffs filed a preliminary injunction to halt construction, and the Utilities again emphasized
at a court hearing, that they had always planned to begin Wisconsin construction in October 2021.
(11/22/21 Hr'g Tr. (dkt. #173) 8-14.) Construction is already underway in lowa, with clearing
occurring in Wisconsin subject to the court’s preliminary injunction order protecting a few
designated wetlands. (Id. 9-12.)
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and Wildlife’s approval of land transfers, as there is no final decision or record to review».
(Intei‘venOL'-Defs." Opp’n (dkt. #112) 8.) However, the defendants’ argument is premised
on the likely mistaken assumption that Fish and Wildlife may apply differeni decision
criteria to the land transfer than the right of way, necessarily leading to the need for‘t'he
creation of a new administraﬁve record. In fact, the proposed land exchange‘would veiy
likely have: to meet ihe sénie Coinpatibihty requirements of the Reﬁige Act, making any
analysis done by Fish and Wildhfe for the land exchange and the right of way piacticably
1dentical.

Thus,. the possible, minor change to the proposed Refuge crossing does not
constitute a sufficient change to moot the agency’s original compatibility analysis, and the
difference betviriﬂieii the CHC’s crossing the Refuge byvrighi of way or fee .simple‘title
transfers are negligible wheie the undei ying effect of allowmg the Ciossmg is the same. See
Ne. Fla. Chapter ofAssocmted Gen Contractors of Am. v. City of ]acksonvzlle Flcz 508 U.S. 656,
662 (1993) (holding it does not “matter that the new mdmame diffeis in certam 1espects
from the i)ld vonei”). As such, the issue of Compatibility - whe’iher i))f exchange or by right
of way -- is not only ripe, but the only way to ensure an orderly review of the project under
the National Environmental Protection Act (“NEPA”).

Finally, the Supreme Court has held that the question of whether an agency decision
is “final” depends upon “the fitness of the issues for judicial decision and the hardship to
the parties of withholding court consideration.” Abbott Lab’ys v. Gardner, 387 U.S. 136,
149' (1967), abrogated on other grounds by Califano v. Sanders, 430 U.S. 99 (1977). Thus,

“[tlhe cases dealing with judicial review of administrative actions have interpreted the
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ffinality’ element in a pragmatic way,” with the Supreme Court finding a statement by the
Federal Communications Commission as reviewable even though “the FCC 1@gulation
could pfoperly be Charagterized as a statement only of its intentions"’A Abbott, 387 U.S.
136 at 149

Even“ if Fish‘and Wildlife does not have to follow the Refuge Act’s compatiBili‘ty
requirements fér a land exchange, Fish and Wildlife’s own, anticipated approval of a land
exchange to proceed with a Refuge crossing and the hardship. that a delay in consideration.
would cause plaintiffs compels the court to review the proposed crossing now. Specifically,
the letter ﬁbm Fish and Wildlife stating its concurrence “that a land ‘éxchange is a
potentially favorable altel‘ﬁative to a right-of-way permit,” as well as its subsequent
revocation of the original right of way to avoid orderly revievv, are statements' of intent.
(Notice (dkt. #69-1) 1.) In facf, as previously discussed, Fish and Wildlife has creatéd é
situatiqn where a Ianld exchange or similar right of way are th¢ only options left to
defendants, malking its statement of intent all but a guarantee, while they' continue to
atterﬁpt to évade judicial review until any route, other than through the Refuge, Qould be
so prejudicial that a court would have little choice but to approve the crossing -- creating
the very hardship that the Supreme Court warned against in Abbot. If anything, both the
government defendants and Utilities appear to be playing a .s‘hell game, cavalierly revoking
applications for and grants of permits, all as a Refuge crossing becomes a near certainty,
while \telli_ng this court that nothing is yet reviewable.

Defendants also fail on public policy grognds. In Abbott, the Supreme Court was

being asked to review a drug labeling regulation where the government similarly argued
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that reviewing the regulation and halting its enforcement Woeld be harmful to the public
given the importance of proper pharmaceutical labeling. 387 U.S. 136 at 154. In rejecting
this argument, the Supreme Court found that p‘re-enforcement review would actually speed
up enforcelvnent, as the regulation would either be fully ui)held or struck down at once,
despite recognizing that pharmaceuticai labeling can ha;/e drastic negative effects on
patient health. Id. Here, there is no similar, adverse public safety concern bshould the court
act now; if anythmg, pre- enf01cement review of the right ofway orland transfe1 only affects
the proposed crossing through the Refuge sought by the Utilities. As such, the govemment
ahd Utilities have an even weaker argument for delay than in Abbott. H

If this were simply a case of a land transfer, the cour‘e may be more inclined to wait
for Fish and Wildlife’s further review. Given the history of this iitigation,_ however,
common sense counsels in favor of proceeding. As previously noted, if thve ilssuance ef a
rigﬁt of way or land transfer is not reviewed ;';\t this stage, there is a strong possibiiity. that
the CHC line will .be negrly completed iﬁ all areas except the Refuge desijite its legality
being’ in substa.ntial question. Defeﬁdants tout the land transfer as the reason Why
reissuance of the right of way will not occur, but acknowledge that the contemplated land
transfers are uncertain to shield a crossing through the Refuge from review.

Defendants cannot use a possible land exchange as both sword and shield in this
litigation, while the public interest and plaintiffs may suffer substantial hardship by further
delaying judgment day. Even without questioning the governmental defendants’ or the
Utilities” motives, their proposed “wait and see” method of proceeding amounts to little

more than an orchestrated trainwreck at some later point in this lawsuit. See City of Mesquite
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. Alac\idz’n’s Castle, Inc., 455 U.S. 283, 289 (“In tﬁis case the ‘city"s repeél of the
objectionable language would not preélude it from reenécting precisely tﬁe same provision
if the District Court’s judgment were vacated.”) (citations omitted); Wis. Right to Life, Inc.
v. Barland, 751 F.3d 804, 831 (7th Cir. 2017) (quoting Friend of the Earth, Inc. v. Laidlaw
Envtl. Servs., Inc. 528 U.S. 167, 190) (“[A] case does not become moot merely because the
defendants have stopped engaging in unlawful activity: ‘[A] defendant claiming that its
voluntary compliance moots a case bears the formidable burden of showing that it is
absolutely clear the allegedly wrongful behavior could not reasonably be expected to
recur.’”). Given all of the above factors, therefore, the court finds the Compatibility

Determination ripe for review.*

10 S;anding N

| Défendants further contend that plail1tiffs have no‘standing‘ to bring this action. In
order,tzo 'es'tablish star\ding, there are.three reqﬁirements: “First, the piaintiff must have
sufféred an injury in fact . . . Second, there mus"n be a causal cénnection between the invjury
and the coﬂdﬁct co1ﬁp1ained of . .. Third, it must be [redréssable].” Lujan v. Defs. of

Wildlife, 504 U.S. 555, 560-61 (1992) (internal citations omitted). Moreover, to

* Plaintiffs also seek to challenge the Corps’ NWP 12 permit, which defendants note is no longer
operational and has been replaced by NWP 57, although the Utilities have yet to submit that
application. (Defs.” Mot. (dkt. #93) 35.) Here, the court must again look to likelihood of
reoccurrence. The Utilities have chosen their route for the CHC line. With only slight route
changes likely between NWP12 and 57, the line will cross navigable waters in the Refuge overseen
by the Corps and any such crossing will still require the Corps’ permit. Additionally, these
nationwide permits are otherwise substantially similar: the biggest difference is that the NWP 12
was approved for oil, gas, and electricity lines split into 3 permits, while NWP 57 covers only
electricity lines. (Id. at 36.) As previously discussed, defendants cannot prevent the court’s review
by “repealing the challenged [permit] and replacing it with one that differs only in some
insignificant respect.” Ne. Fla. Chapter of Associated Gen. Contractors of Am., 508 U.S. at 662,
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demonstrate associational standing to sue on behalf of its members, an organization must
show: (1) its members would have standing to sue; (2) “the interests it seeks to protect are
germane to the organization’s purpose”; and (3) its claims do not requiré participation of
individﬁal members. H?{ﬂt v. Wash. State Apple Adver. Co?nm’ﬁ, 4.32 U.S. 333, 343 (1977);
In th;IS case, the federal defendé\nts argue‘ that there is no rebdressability or causation
regarding the record of decisionv‘ (Défs.’ Mot. (dkt. #93) 41 ) The intervenor-defendants
similarly argue that plaintiffs have failed to show an injury in fact. (Intervenor-Defs.’
Opp'n (dkt. #112) 3.) For the reasons explained below, the court disagrees with both
arguments. |

Standi.ng in environmental cases like this one has been thoroughly addressed in
earlier cases, with Athe Supfeme‘ Céurt’s opinion in Lujan being among the most instructive.
“To sur‘vi.ve tﬁe Secretafy's summary judgment motion,” in that case, “rg:sponcEnts héd to
submit affidavits or other evidence show;i‘ng, through specific facts . . . that one or more of
respondents' mem.beﬁ Would thereby be ‘directly’ affected apart from their “special
interest’ in th[e] subject.”” Lujan, 504 U.S. at 563. For that reason, much of the analysis
of standing in this case depends on the adequacy of the affidavits from plaintiffs’ members.
While the federal defendants do not challenge plaintiffs’ injury in fact, the intervenor
defendants argue that plaintiffs’ purported injuri_es are neither “actual or imminent,” nor
concrete and particularized. Regarding the second and third factors, all defendants argue
that pla‘intiffs have not met the bar because only the Rural Utility Services’ (“RUS”)

actions could be impacted. The court addresses each factor individually.
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As for the first factor of an “injury in fact,” plaintiffs must show “an invasion of a
legally protected interest which is (a) concrete and particularizéd, and (b) ‘actual or
im1ﬁiﬁent, not ‘conjectural’ or ‘hybothetiéal.”” Id. at 5 6&)‘ At the very least, intervenor-
deféndants argue that plai‘ntiff Defenders | of Wildlife (“Defexwdex’s’;) does not have
standing. (Interveﬁor—Defs.’ Opp'n (dlt. #112) 3.) Defendérs offeréd affidavits from two
members: jean Luecke and Mariel Combs. In a two-page statement signed on January 20,
2021, Luecke says that she visited the Refuge twice in 2020 in lieu of her familfs yearly
cruise ship vacation. (Luecké Decl. (dkt. #77) 1 4.) Luecke also stated that she planned
to go back in the summer of 2021 to do some boating. (Id. 17.) Meanwhile, Combs does
ﬁot éllege any personal interest in the Refuge specifically, invstead noting that she “serve[s]
as the organizati(‘)n’sv lead employee on refv;tge issues” and that Defenders “focus[es] on
preserving.biodiversity,” such as tha£ found in the Refuge. (Cémbs Decl. (dkt. .#81) 71 2,
4.) Béyond hér Work on refuges nationwide, however, Combs offe1‘s not.hing to suggest
that shé ever. visited, studied, o'r had any interest in this specific Refuge at issue in this case.

C01ﬂbs" general interest in biodiversity and refuges is insufﬁcient to support
standing with regard to the specific Challengéd actions in this case. See Summers v. Earth
Island Inst., 555 U.S. 488, 495 (2009) (plaintiff laci<ed standing when affiant only
expressed a general desire to visit national parks, given that “[t]Jhere may be a chance, but
is hardly a likelihood, that [affiant]'s wanderings will bring him to a parcel about to be
affected by a project unlawfully subject to the regulations”). Thus, Lucke’s affidavit alone
must be able to support standing for plaintiff Defenders, and while Luecke has not had

extremely in-depth connections to-the Refuge, she did at least discuss particular. visits,
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concrete plans to return to thé area, and specific aesthetic concerns. (Luecke (dkt. #77)
M4,7)

In Lujan,‘the Supreme Court took issue with the fac;c that the two affiants for the
plaintiff had only been to the relevalit éountry once, and neither had concrete plans to
return any time soon. 504 U.S. at 563. In particular, the Supreme Court held that “past
visits and ‘some day’ intentions—without any description of concrete plans, or indeed éven
any s‘pecification of when the somé day will bef—do not support a finding ofv the ‘acfual or
imminent” injury that our cases require.” Id. at 564 (internal citations omitted). In
Summers, the Supreme Court explained that “[ajccepting an intention to visit the national
forests as adequate to confer standing to challeﬁge any Government action affecting any
portion of those forests would be tantamounf to eliminating the requirement of concrete,
particularized injury in fact.” 555 U.S. at 496  As a result, the Summers Court found
inadequate an affiant’s simiole statement that he had visited national foresté émd plaﬁned
to do so again, without acknoWledgiﬁg that there are over 190 million ac;‘es of national
forest, much of which would not be impacted by the challenged logging plan. Id. at 495.
However, Luecke offers more specific interest and particularized injury in the Refuge at
issue. In particular, she described her plan to return to the Refuge “within a few months”
of signing her affidavit, noticed how obtrusive the existing, smaller electrical lines crossing
the Mississippi River are already, and averred that the planned expansion of those lines for
the CHC project would further degrade her ability to enjoy boating in the refuge. (Decl.

of Luecke (dkt. #77) 1.) Given that Luecke’s statements would seem to substantially

20



Case 2021AP001321 Petition to Bifurcate and Remand State Law Merits Iss... Filed.02-08-2022 . - Page 46 of 73
Case: 3:21-cv-00096-wmc Document #: 175 Filed: 01/14/22 Page 21 of 45

assuage the concerns ‘raised by the affidavits considered in Lujan and Summers, Défenders’
Lucke Affiaavit has suffiéiently shown injury in fact, if énly just barely.

Moreoyér, even if Defenders has s.hai<yl grounds for standing, the same is not true
for the other plaintiffs. In particular, the Supfeme Court ruled in Summers that “[w]hile
generalized harm to the forest or the envﬁonment will not alone support standin‘g, if that
harm in fact affects the recreational or even the mere esthetic interests of the pléintiff that
will suffibce.” 555 U S. at 494. Plaintiffs Drlftless Aiea Land Conservancy Wxsconsm
Wlldhfe federa‘uon and National Wildlife Refuge Association have more than met that
bar in their supportmg affidavits. For example, Kerry Behelker, a member of the W1sconsin
Wildlife Federation, worked on conservation for the Wiscoﬂsiﬁ Department of Natural
Resources and spends time birding ‘at the Refuge. (Behelgr Decl. (dkt. # 79) 1-2.)
Me;nbers frém brif‘dess Area Land Conseryancy also own‘ laﬁd (Anderson Decl (dkt ’#85)
2); Durtéchi Decl. (dkt. #73) 2), care for sensitive habxltats (Mlt;tlestadt Ded (dkt # 83)
6,) and en]oy rec1eat10nal activities (Morton Decl. (dkt. #75) 2) within the path of the
proposed CHC lme And National Wildlife Refuge Association member Todd Paddmgton
spends a great deal of time exploring the Refuge, volunteers with ofganizations supporting
the Refuge, and even taught a class about the Refuge for four years. (Paddington Decl.
(dkt. #86) 1-3.) In fact, all three organizations have provided statements showing that
their members go above and beyond simply using the Driftless Area threatened by the
CHC line fo:r recreational pursui?s. Given these affidavits, plaintiffs have shown a concrgte,
particularized injury in fact to plaintiffs’ members should the CHC transmission line be

allowed to proceed through the Driftless Area generally and the Refuge specifically.
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Deféndénts next argue that plaintiffs fail to show causation. (Defs.” Mot (dkt. #93)
41.) For éausation, plaintiffs must show an “injury that fairly can be traced to the
Challengeci acﬁon of the defendant.” Simoﬁ v. E. Kentuc@ Welfare Rts. Ofg., 426 U.S. 26,
41 (1976). Defendants’ argumenf rests entirely on the assertion that only RUSS “Record
of D‘ecision” is ripe for review, and that decision only allows RUS to consider extending
fuﬁding to one of the utilities. (Defs.” Mot (dkt. #93) 41.) Evén if RUS does offér fund'm'g,
which is not certain, defendants also point out that funding would 6111y cover 9% bf project
costs. (Id. at 42.) | |

Standing on its own, defendanté’ argument holds some weight, but it rests on a set
of flawéd assumptions abéut élaintﬁfs" challenges that this court has already rejected. First,
as mentioned above, Fish and Wildlife’s Compatibility Determination and propésed land
transfer are not moot, meaning much more than just the Record of Decision i; at issue.
Second, even if the court only reviewed the Record of Decision, that decision.undergirds'
more than .the RUS’s;funding decision. Holdi11g otherwise does not comport With a
reasonable view of the administrative record. To the contrary, in‘ granting a prelimvina;'y’
injunction in this case, the court found “defendants’ suggestion that the EIS is irrelevant
to [other permits] because the RUS financing has yet to be approved is just silly on its
face.” (11/1/21 Op. & Order (dkt. #160) 11.) In part, this conclusion relied on the heavy
entanglement between the EIS and permits granted by cooperating agencies. (Id.)

Regardless, looking at all of the challenged actions, including the Corps’ existing
issuance of permits for the Refuge crossing, plaintiffs’ affidavits sufficiently show causation.

Indeed; affiants amply addressed their specific, personal concerns for the Driftless Area,
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Refuge; and Mississippi River, as well as the specific land and recreational opportunities
threatened by the CHC project, and overturning the specific permits at issue would
ameliorate at least some of plaintiffs’ injuries.

Finally, as to “redressability,” plaintiffs’ supporting affidavits provide ample grounds
to conclude that merely rerouting the CHC line outside of the Refuge will substantially
address many of their concerns, as would an order requirihg greater consideration by the

government defendants’ as to their other concerns with the proposed project.

III.Merits
A. Refuge Crossing

The Refuge crossing is at the crux of this case, as Congress has provided more
protection for refuges than other areas of land. With little in the factual record to support
it, the court finds that defendants’ decision to grant a right of way or land transfer to the

Utilities through the Refuge would be arbitrary and capricious;

1. Compatibility Determination

Under the National Wildlife Refuge System Improvement Act of 1997 (“Refuge
Act”), a “Refuge Manager will not initiate or permit a new use of a national wildlife refuge
or expand, renew, or extend an existing use of a national wildlife refuge, unless the Refuge
Manégér Has deterﬁilwed thvat the use 1s a compatible use.” 50 C.F.R. § 2 6.41. Fish and
Wildlife has defined a compatible use as “a wildlife-dependent recreational use, or any
other use on a refuge that will not materiélly interfere with or detract from the fulfillment

of the mission of the Service or ﬁhe purposes of the refuge.” (RODO028302 (Upper
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Mississippi River Nationél Wildlife and Fish Refuge Comprehensive Conservation Plan).)
In cases involving only maintenance of an existing right of way, Fish and Wildlife épphes a
10we1 standa‘rd' of scmtmy, basmg its analysw on the ex1stmg conditions with the use in
place, not from a pre-use perspective.” 50 C.F.R. § 25.21. Fish and Wildlife regulations
further state that “[m]aintenance of an existing right of way iﬁcludes minor expansion or
minor realignment to meet safety standards.” 50 C.F'.R. §26.41(c).

With this staﬁdard in mind, invtervenor-defendants make two arguments: (1) the
CHC' transmission line project is a minor expansion deserving of lower scrutiny as an
existing right of way; or (2) even if the CHC project were not a minor expanéion, it is still
compatible with the purposes of the Refﬁge. (Interve'nor—Defs.’ Opp'n (dkt. #112) 36-37.)
N‘either‘ argument is persuasive, as evideﬂced by the government defendants” unwillingness
to join in those alguments First, the CHC project does not quahfy as mamtenance to an
ex1stmg rlght of Way under the National Wildlife Refuge System Implovement Act of 1997,
as the project is neither “minor” nor being built ‘ ‘;o meet safety standards.” 50 C.F.R. §
26.41 (c). Intervenor-defendants COH&:I’Id that the CHC project is “minor” because it
ultimately concerns “a relocated right-of-way that results in a disturbance of some 30 or so
acres . . . in the context of a 240,000 acre Refuge.” (Intervenor-Defs.” Opp’'n (dkt. #112)
37.) However, when read in context, maintenance is defined as a “minor realignment.” 50
C.EFR. §26.41(c) (emphasis added).

While the CHC project may be “minor” in comparison with the entire Refuge, the
CHC Transmission Line Project is hardly minor when it comes to realignment.’ Instead,

the new, proposed right of way or land acquisition alone would impact 39 acres of land,
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with less than 9 acres overlapping with the Utilities existing rights of way. (RODO007577.)
Fish and Wildlife has itself stated, * [w}hen Compared to the existing Stoneman right of
way, [the CHC] transmission line infrastructure within the Nelson Devvey 1ea 1gninent will
be significantly more visible to Refuge visitorsi” (ROD007578.) Pish and Wildlife new
also admits‘th‘at it looked at the wrong easements for calculating a minor realignment,
leading t"o‘ untrustnfotthy analysis. (Notice idkt. #69‘-1)' 1.) Tellingly, Fish and Wildlife
has also made.no atteinpt to argue that the CHC project would be a minor realignment
since .witlidrawing its permit; making the Utilities’ argument even less persuasive. (Defs.’
Mot. (dkt. #93) 45—48.) |

Finally, as noted, an explicit elennent of the maintenance exception to compatibility
deteiminatlons is that the minor expansion or 1ealignmcnt is done to “to meet safety
standards 7 50 C.F.R. § 26.41(c). There is no indication that the Utilities are building the
CHC through the Refuge to meet safet}./ standards for their existing rights-of-way. Instead,
the Utilities decided to cress the Refuge because other options we‘re not deemed feasible.
(ROD005028.) At this point, there is no indication that the preexisting utility lines in the
Refuge are unsafe, in need of repair, or non-functional. This, too, shows that Fish and
Wildlife’s original decision to classify the project as “maintenance” was arbitrary and
capricious.

Second, because the CHC project is not subject to the maintenance exception under
50 C.EFR. § 26.4l(c), it must fully comply with the Refuge Act’s compatibility
requirements. Defendants’ argument that the project is “fully compatible” is even weaker

than that for a maintenance exception. Not only was the project only ever found
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Compatible.‘qnder the .maintenance exception in the first place, Fish and Wildlife later
revoked even that deciéion. (Notice (dkt. #69-1) 1.) Indeed, “[i]f given a choice, the
USFWS Rem»g.e nﬁanagement would prefer a crossing not i1jvolvi;1g/affect111g Refuge-
managea laﬁds.” "(RODOOS.028.) Still, for the sake of completeneﬁ, the court will briefly
address the compatibility requirement ’outside of the maintenance exception. | |

A “use” is compatible if “in the “sound professional judgment of the refuge managef,
[it] will not mate?ial‘l).f interfere with or detraét from the fulfillment of the National Wildlife
Refuge System mission or the purposes of the national wildlife refuge.” (RODQ28207.)
As Fish and Wildlife guidelines state, “the fact that a use will result in a taxlgiblelad\}el‘se
effect, or a lingering or continuing adverse effect is ﬁot necessarily the overriding concern
regarding ‘materially interfere With or detract from.”” 603 FW 2.11(B)(2). Still,v “Ia]
determin‘a.tion tha“c a use is compatible does‘ not require the use to be élloWed.” 603 PW
2.15. Most ilﬁpél‘.tamly, “[t]he burden of proof is on the proponent to show that they
pass; not -on the refuge manager to show that they surpass.” 603 FW 2.11(B)(1). |
| v-T}‘le Utilities argue that the CHC project is a compatible use because it does not
materially interfere with the Refuge’s purposes. Specifically, the Utilities point out that in
cases about statutes with stricter wording, courts have found “the statutory term ‘interfere
with’ . . . had to mean more than “any hindrance, delay, or obstruction.” (Intervenor-
Defs.” Opp'n (dkt. #112) 35 (citing Cdsmcfe Forest Consermnéy v. Heppler, No. 3:i9-cv-
00424, 2021 WL 641614 *5 (D. Or. Feb. 15, 2021)).) However, this ignores the Utilities’
b.urkden. of proof and draws the definition of compatibility too narrowly. 603 FW
21BN, o |
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Certainly, although a refuge managér has some deference in deciding which uses are
Compa£ible, the court is not compelled to take the agency’s final word when all factual
findings weigh against it. | In this way, “deference” does not become the unlimited, get-out-
of-jail-free card thvat the Utilities séem to suggest; rather, “[i]n report language éttached to
the 1997 Amendments, Congress rvecognized the conservation groups' concern and
expressed its infent not to pl'écl\ide judicial review of compatibility determinations.” Cam
Tredeﬁnick, Th? National Wilcflife Syste.‘mA Improvement Act of 1997: Deﬁni‘n;g the National
Wildlife Refuge $1st5771 Sor the Twenty-First Century, 12 Fordham Envtl. L.]. 41, 86 (2000).
Thus, the court will afford deference to the Refuge managef’s detérmination here, while
also reviewing the entirety of the administrative record. |

Of course, the initial question isi what the purpose of the Refuge is. The intervening
defendants suggest that the court look to 16 U.S.C. § 723, describing the purpose for the
Upper Miésissippi Refuge as providing a “ref&ge and breeding place for migratory birds,”
as well as fish, animals, and plants “to such extent as the Seqretary of tﬁe Interior ﬁway by
regulationé prescribe.” (Intervenor-Defs.” Opp. (dkt. #112) 35.) However, Congress also
mandated that a more particular report of purpose be provided by each refuge every 15
years in a Comprehensive Conservation Plan (“CCP”). Specifically, the Refuge Act
requires that “[u]pon completion of” a CCP, “the Secretary shall manage the refuge or
planning unit in a manner consistent with the plan.” 16 USC § 668dd(1)(E). The CCP
requirement also comports with the general purposes of the Refuge Act, which aimed to
“to guide overall management and to supplement the purposes of individual refuges,

responding to decades of calls for organic legislation to provide a unifying purpose for all
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refuges in the system.” Tredenick,‘ supra, at 77 (internal citations omitted). Accordingly,
a CCP’s express “objectives are designed to help the Refuge achieve its purposes and
contri.bute to the mission and policies of the National Wildlife Refuge System.”
(ROD028194.) |

G'iven that the Refuge Act méndates a comprehensive‘, fully researched plan for the
Refuge, looking'at nothing but the enacting language for the Refuge would be unreasonably
narrow. Indeed, if the court only looked to § 723 to undérstand the Refuge’s' purp‘os.es, its
manager could achieve that purpose simply by setting up a.n.artificial lab for breeding trout
and birds, which would clearly violate Congress’s intent. In addition, while a CCP provides
épecific guidance to the objectives of £i\is particular Refuge, it is only prudent to alvso l‘ook
at the overall purpose of the Refugé Act.

The National Wiidlife Refuge System Improvement Act of 1997 was written by
Congress to clo;e regulatory holes that had been .left by prior legislation. Trecienick, supra,
at 77. “In 1989, wildlife refuge managers réported that ninety percent of tbe refuges had
at least one seconda;ry use, seventy percent of the refuges had at least seven different
secondary uses, and more than thirty percent of the refuges had fourteen different uses.”
Id. at 68. In response, Congress made several attempts to pass legislation that protected
refuges and its primary and secondary uses, while also protecting hunting and fishing rights.
Id. at 72. After several failed attempts at legislation, “Executive Order 12,996, signed by
President Clinton on March 25, 1996, provided the foundation for the 1997 Amendments.
Most importantly, it established a policy of wildlife conservation as the singular purpose

of the NWRS.” Id. at 76. Thus, the twin policy aims of the Refuge Act were to reprioritize
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wildlife éonservation over secondafy uses énd elévate \Vildlife-l'elated uses, such as hunting,
fishing, photography, énd birding. Id. For the purposes of the Refuge, therefc*e, t.he coﬁr.t
1001.<s to the Réfugé’s CCP and the ovérall meéning éf thé Refuge Act. B

| While plain.tiff‘s offer many reasons why the CHC transmission line project is
inab)mg‘mtib‘le‘with the Refuge, the project’s direc;a undercutting of the stated go.als of the
CCP is most glaring. Spééifically, one ofvthe 15-year goals in the Refuge’s Comprehensive
Pian was to acquiré n%ore land bfor they Réfuge, but not landbacquisition blind to all other
consider‘ations. (ROD028314..) Instea‘d, the goal of the land acquisitions was to protect
fish and Wildlife by promotiné habitat connecti?ity. (RODOZ 8314 .(“Lar\d acéuisition ié a
critical component of fish and wildlife ‘C‘onservation since it permanently protects their
basic need of habitat. ... On a narrow, linear' refuge, land acquisition is a critical conzponeni of
restoz%ng haﬁtat connectivity needed for thé health of many speéies.”) (emphasis édded).) In
earlier portions of the Plan, the_ Refuge Manager also discusbses Habitat fragmentatio‘n as a
thréat to the Easteﬁ% Mississauga Rattlesnake (RODO28252), various raptor species
(ROD028267), and sturgeon (ROD028269).

In its compatibility analysis for the CHC, however, Fish and Wildlife acknowledges
that “[n]atural forest successional processes would occur in areas adjacent to the proposed
right-of-way over the next 30 to 50 years, resulting in habitat gaps and forest
fragmentation.” (RODO007579; RODO007580 (“Potential construction-related impacts
from the project‘would i:nclude the 1035, degradation, and/or fragmentation of breeding,

rearing, foraging, and dispersal habitats”).) As shown in the below map, all of the potential
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CHC routes also cut directly through the middle of the Refuge, creating an even more

serious threat of habitat fragmentation.

Greil Rlveéﬁ\,
Roaujiational
SceniciByway,

Storeman
ubstation

¢ GreatRiver Rondh
WiNational S%‘uﬁic By

e uriey River
Substation N

. S

Existing Project Proposed Transmission ... Upper Miss. River Natl
CARDINAL-HICKORY CREEK 345-KV] A 4 - ; "
TRANSMISSION LINE ETS SJDIS ‘ﬁ"ﬁ"st 5 gne ?;;MSR d :/'.‘d":e I"”:f l’;‘fh Refuge
0! r
TRANSMISSION LINE CORRIDORS | ™ ' oo || Feaie e A B way fivate Inholding
UPPER MISSISSIPPY RIVER 4 River Miles Y’

Nelson Dewey State Park
NATIONAL WILDLIFE . - ROGAS ) )
AND FISH REFUGE MAP = w N-8 Transmission Line | Rallioad
CLAYTON & DUSUGUE CO, 10WA Cassville Car Ferry . ) ) )
GRANT, LAFAYETTE, 1OWA AND DANE €O, WISCONSIN Village of Cassville .

(ROD005063 Figﬁre 2.3-14.) DeSpité this diréct contradiction, Fish and Wildlife found
the CHC project would be compatible.‘ | |
The CCP also notes that “there is constant pressure to the integrity of the Refuge

from development that encroaches upon Refuge land via tree cutting, dumping,
const:ruction, and_ m}owing.”{ (RO»D02'8216.) At the same time, the Compatibility
Determination say‘s that:

The proposed Nelson Dewey realignment passes through the

area where reforestation efforts have been conducted. Natural

succession of trees planted by the Refuge in the proposed right-

of-way would cease. Clearing and maintenance suppression of
woody vegetation by the Applicants within the right-of-way
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footprint ' would alter the forest succession patterns
permanently.

(RODOO7579.)

Additionally, one of the explicit goals for the Refﬁge is to “maintain and improve
the scenic qualities and wild character of the Upper Mississippi River Refuge.”
(RODO028215.) Yet the Compatibility Determination notes, “[wjhen compared to the
existing Stoneman right-of-way, transmission line infrastructure‘ within the Nelson Dewey
realignment will be significantly more visible to Refuge visitors. Negative impacts to the
visual qualities of the Refuge, when \'/iewed from Oak Road would occur as a result of
reéligning the existing right-of-way.” (RODOO?S 78.) All of these examples undermine
explicit goals set by the Refuge, and all are blatantly contradicted in the Compatibility
Determination.

So how did Fish and Wildlife come to find the CHC transmission line project
compatible despite these clear contradictions with the Refuge’s purposes? For all of i.ts
goals, Fish 'and Wildlife determined that the CHC project is still compatible because the
Utilities will revegetate other areas of their previous easements in the Refuge.
(RODO007581) (“The Applicants propose to mitigate adverse impacts to forest resources in
the Refuge through restoration and enhancement of forest resources both within and off
Refuge lands.”);) Even accepting the notion that efforts to reclaim the old transmission
crossing might eventually mitigate some of the impact of now building a much larger,
higher power line, and recognizing that compensatory mitigation is broadly used in
environmental reviews, the Refuge Act specifically prohibits the use of compensatory

mitigation to make a use compatible. 50 CF.R. § 26.41(b) (“We will not allow
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compensatory mitigation to make a proposed refuge use compatible . . . . If we cannot make
the proposed use compaeible with stipulations we cannot allow the use.”). Indeed, as
prenieusly discussed, the only tivme compensatory mitigation can bolster compatibility by
regulation ia when the ‘req.uested action Consists of maintenance of an existing ‘right of way.
Id. Because Fish and‘Wildlife initially chose to categorize the CHC project as maintenance,
its Con{pati‘bility Determination could cover many sins with compensatory mitigation.
Now that Fish'and Wildlife has acknowledged that the CHC project is not maintenance,
however, compensatory mitigation is categorically disallowed as a reason for compatibility,
taking away the one defense the Utilities had to the obvious incompatibility of the CHC
project with the 'R.efuge"s express purposes. Given these direct contradictions, therefore,
the CHC project’sy proposed crossing cannot be deemed compatible with the Refuge. Any

Fish and Wildlife decision to the contrary would be arbitrary and capricious.

B. Land Transfer

As discussed, the Ultilities and_fede%al defendants have recently agreed to pursue a
land exchange crossing the Refuée as an alternative to a right‘of way. (Notice (dkt. #69-
1) 1.) Implicit in this agreement is the belief that a land exchange, unlike a right of way,
would not need to be compatible with the Refuge’s purposes. Refuge managers are allowed
to “[aJcquire lands or interests therein by exchange for acquired lands or public lands, or
for interests in acquired or public lands, under [their] jurisdiction which [they] find[] to
be suitable for disposition.” 16 U.S.C.A. § 668dd. Defendants’ position appears to be
that, unlike the grant of a right of way, Fish and Wildlife’s grant of a land exchange need

not be compatible under the Refuge Act because that land would no longer be part of the
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Refuge ;)r)ce deeded to the Utilitiés. This afgument defies botﬁ congressional in.tent aﬁd
commoﬁ sense.
| ‘Tlo Begin, Congress wrote the Refuge Act in order to curb incompatible, secondary
usés within Jlr‘ef»ugés. To allow anyone té skirt that rule by simp& doing a land exchange
would obviously Lmderinin.e the puriaoses of the Refuge Act. Moreover, the specific facts
of this casxe strongly suggest that the Ultilities are pursuing a lénd exchange to evade jﬁdicial
review. | As noteé, the Utilities proposed their amended right of way on March 1, 2021,
after plaintiff filed this case. (Zoppo Decl., Ex. A (dkt. #53-1).) Then, on July 29, 2021,
the Utilities switched tactics and asked for a land transfer instéad, writing ﬂwaf the right of
way determination would “take too long.” (Id,‘, Ex. B (dkt. #53-2).) thhin a month of
receiving that request, Fish and Wildli%e next fully Witﬁdrew its Compatibility
Detemﬁnation, citing previously ulldiécovered “errors.” (No£. (dkt. #69-1) 1.‘) Since that
time, however, Fish and Wildlife haé made no effort 1o arg.ue’that the CHC is, indeed,
compatible with the Refuge. | |
This quick switch of tactics, along with Fish and Wildlifé’s abandonment of the
compatibility argument, would certainly seem to suggest that the Ultilities are pursuing the
land exchange in order to avoid a compatibility analysis, which they would likely lose. In
Eriends of Alaska Nat'l Wildlife Refuges v. Bernhardt, 463 F. Supp. 3d 1011 (D.‘Alas‘ka 2020),
the United States District Court for the District of Alaska came to a similar conclusion
with regard to an Alaskan refuge. In that case, after finding that the proposed road was

not a compatible use, the Fish and Wildlife Service instead attempted to push through a

land exchange. The Alaska court found that this switch from incompatible right of way to
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land transfer was arbitrary and capricious. Id. at 1022. Here, too, an incompatible use
cannot become compatible simply by converting it to a land transfer. If the court allowed
a comparable land exchange where there is no compatibility, the entire purpose of the
Refqge Act would be entirely undermined, just as thé Utilities appelar to be attempting
here, again with Fish and Wildlife’s complicity. |
Defendants in Friends ofAlaské also tried to argue that they did not need to follow
Title XI of the Alaska National Interest Lands Conservation Act (“ANIC.LA”), as the lalid
would no longer be “federal Consérvation land” once transferred to the defendants. Friends
0fAlaska, 463 F. ‘Supp. 3d at 1025. The court rejected this argumen’é as well, noting that
“Congress's inte;nt was cléar——it enacted Title XI as a ‘single comprehensive statutory
authorit}; for the approval’ .. . To make Title XI subordinate to the exchénge provision in
§ ISOé(h) wogld rﬁn counter to that intent.” Id. (citing 16 USC‘§ 3161). The Refuge Act
mirrors muéh of ANICLA, and it makes senég that the policy goals of the Refuge Act should
not be suvbordinate to an individual manager’s general authority to exchange lands, however
complicit he or shé may be in thwarting its goals. In Friends of Alaska, the court further
found “under the ‘well established canon of statutory interpretation,” the more specific
procedural mandates of Title XI govern over the general authority provided in § 1302(h).”
Id. (citing RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 639, 645-46 (2012)).
Thus, the holéiﬁg in Friends of Alaska court has been characterized as “exchange agreemeﬁts
are not e%e;npt from those procedures simply because thé affected land would no longer be
located within fede1‘al consewatioﬁ lands.” See National wildlife refuge land exch'anges, 2

Pub. Nat. Resources L. § 13:39 (2nd ed.) (analyzing Friends of Alaska).
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Moreover, even if the Refuge manager only has to follow the lower bar of “suitable
for disposition” suggested By defendants, they have not offered any evidence to suggest
that the land is indeed suitable for disposition. 16 U.S.C.A. § 668dd. Returning to the
CCP, a goal of the Refuge is to acquire land to reintegrate habitats and bring areas of
overlapping jurisdiction under the control of one agency. (ROD028314.) On its face,
deeding a long strip of land to private utility companies that cuts through the middle of the
Refuge for construction of a major power line would not comport with the goals of
consolidating jurisdiction and reducing fragmentation. Accordingly, a land exchange that
is equally incompatible with the purposes of the Refuge as a right of way cannot be used

as a method to evade Congress’ mandate.

C. Environmental Impact Statement

Plaintiffs have offered several reasons why the NEPA review in this case was
insufficient. Most compelling is the. argument that RUS defined the purpose and need of
the CHC project so narrowly as to define away reasonable alternatives. As the Seventh
Circuit has explained in Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664 (7th Cir.
1997),

When a federal agency prepares an Environmental Impact
Statement (EIS), it must consider “all reasonable alternatives”
in depth. 40 C.F.R. § 1502.14. No decision is more important
than delimiting what these “reasonable alternatives” are. That
choice, and the ensuing analysis, forms “the heart of the
environmental impact statement.” 40 C.F.R. § 1502.14. To
make that decision, the first thing an agency must define is the
. project's purpose.

Id. at 666.
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In the final EIS here, RUS defined six, sub-purposes of the CHC project, which

taken together constitute its stated purpose:

(ROD004984.)

Address reliability issues on the regional bulk
transmission system and ensure a stable and continuous
supply of electricity is available to be delivered where it
is needed;

Alleviate congestion that occurs in certain parts of the
transmission system and thereby remove constraints
that limit the delivery of power from where it is
generated to where it is needed to satisfy end -user
demand; :

Expand the access of the transmission system to
additional resources, including lower-cost generation
from a larger and more competitive market that would
reduce the overall cost of delivering electricity, and
renewable energy generation needed to meet state
renewable portfolio standards and suppmt the nation’s
changing electricity mix;

Increase the transfer capability of the electncal system
between Iowa and Wisconsin;

Reduce the losses in transferring power and increase the
efficiency of the transmission system and thereby allow
electricity to be moved across the grid and delivered to
end-users more cost-effectively; and '

Respond to public policy objectives aimed at enhancing
the nation’s transmission system and to support the
changing generation mix by gaining access to additional
resources such as renewable energy or natural gas-fired
generation facilities.

“When evaluating alternatives to a proposed action, an agency must answer three

questions in order. First, what is the purpose of the proposed project? Second, given that

purpose, what are the reasonable alternatives to the project? And third, to what extent

should the agency explore each particular alternative?” Habitat Educ. Ctr., Inc. v. U.S. Forest

Serv., 603 F. Supp; 2d 1176, 1184 (E.D. Wis. 2009) (citing Simmons, 120 F.3d at 668).
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While ’staten'wents of purpose are meant to narrow reasonably the alternatives analyzed in
the EIS to some manageable number, “[o]ne obvious way for an agency to slip past the
strictures of NEPA bis to contrive a pﬁrpose so slender as £O define competing ‘reasonable
alternatives’ out of consideration.” Si;ﬁmons, 120 F.3d at 666.

I;Iaintiffs contend that the sub-purposes identified in the EIS,‘ 'and éspecial]y the
fourth sub-purpose, skew thé resultvs sfronély iﬁ favor of a Iarge; wired transmissién line
Iik'e the CHC. (Pls/ Mot. (dkt. #71) 39.) The coﬁrt is‘not convinced that increasing
transfer cape{city‘betweelw Iowa and Wisconsin aloné is iméermissibly narrow; hqwever,
when combined with fi\}e, other sub;pux‘poses, the overall impact is incredibly specific,
resulting in most reasonable alternatives being defined out of the EIS. | |

Beginning with the fourth sub-purpose in the EIS, plaintiffs argue that the
requiremeﬁt of increasing transfer capacity between Iowé anci Wisconsin removes all non-
wire alternatives, as non-wire alternatives cannot increase capacity.. (Pls.” Mot. (dkt. #71)
38.) In so arguing, plaintiffs rely heavily on Sl;mmons, in which the Seventh Circuit
éddressed a plan to provide water to two Illinois towns, with the stipulation that both
towns be supplied from the same water source. 120 F.3d at 667. The Simmons court found
the stipulation of one water source problematic, since “supplying Marion and the Water
District from two or more sources is not absurd-- which it must be to justify the Corps'
failure to examine the idea at all.” Id. at 669. Since the EIS did not in fact consider any
two-source alternatives in its analysis, the court found the one-source purpose statement
unreasonable. Id. Thus, while “[t]he ‘purpose’ of a project is a slippery concept, susceptible

of no hard-and-fast definition,” Simmons stands for the proposition that the purpose
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statement should 1601( at the general goal of an action, rather than a specific means to
achieve that goal. Id. at 666 (citing Van Abbema v. .Fomell, 807 F.2d 63"3, 638 (7th Cir.
1”986)). Additionally, “[i]f NEPA mandates anything, it mandates this; av federal ageﬁcy
cannot ranvn through a project before first weighing the pro§ and.C(-)ns of the alternatives.”
Id. at 670. | |

Looking only at the sub-purpose of increasing the transfer capacity between Iowa
and Wisconsin, it can 1"ea§011ably be understood as a géneral goal, ra‘;her than a specific
means.‘ Aithough other than installatioﬁof a new power line, there would appear no such
means unless ‘d‘\e Utilities could increase the transfer capacity 611 existing lines, which the
Utﬂities rﬁéintain is nét feasible, or perhaps increasing transfer at off-hours al‘la somehow
economically storing it for use as needed, Wf\ich seems to remain still a scientifically
receding goal despite promises of breakthroughs, except for hydroelectric storage. “Energy
& the Environment,” EPA, https://www.epa.gov/energy/electricity-storage (last visited
January 14; 2022). Filrther, neither of those other othions appear to have been even
considered by the.EPA in iight of the other five, narrow sub-purposes of the project. More
importantly, it is hard to conceive of a goal much narrower than increasing transfer capacity
between two states, since if that requirement were struck, all that would remain is a project
to transfer “some amount” of energy between lowa and Wisconsin. While this “broader
purpose” would widen “the range of alternatives,” Simmons, 120 F.3d at 666, the simple
purpose of transferring energy would not meaningfully guide an alternatives analysis. Still,
even considered in isolation, the fourth purpose is arguably as restrictive as the single-

source requir,ement in Simmons,
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Regardless, this still leaves the question of Whetﬁer the requirement to meet all six,
sub-purposes makes the CHC project a foregone conclusion. Although plaintiffs focus less
on the other five, sub-purposes, they do also object to the ehtire purpose statement in the
EIS as a whole. (Pls.” Mot. (dkt. #71) 39.) Having a purpose with several sub-parts is not
necessarily a problem for an EIS, as long as the purpose 'doe‘ts not become “so sllelnder as to
define competing ‘reasonable alterr\ati\}es’ out of conéideration.” Simmons, 120 F.3d at
666; see also Habimz;Educ. Ctr., Inc. iz, U.S. Forest Serv., 593 F. Supp. 2d 1019, 1028 (E.D.
Wis. 2009), aff'd sub nom. 609 F.Sd 897 (7th Cir. 2010).

Taken as a whole here, in order to even be considered as an alternative in this EIS,
each option would need to meet fhe following characteristics:

» Increase reliability in the transmission system

o Stabilize the supply of electricity

* Ensure electricity can be delivered even if power lines or generation facilities
are down

e Alleviate congestion in the transmission system

e Remove limitations on delivery of power from generation facilities to
locations in need of power '

o Expand access to low-cost generation

¢ Reduce overall cost of delivering electricity

e Expand renewable energy access

o Meet state renewable portfolio standards

¢ Support the nation’s changing electricity mix

o Carry electricity from Jowa to Wisconsin

¢ Increase the transfer capacity between lowa and Wisconsin

o Reduce losses during transmission

e Increase efficiency of the transmission sys'tem

¢ Make energy delivery more cost-effective

» Respond to public policy objectives

» Gain access to natural gas-fired generation facilities

Any alternative which fails to achieve even one of the above goals would then be (and was)

entirely written out of consideration, leaving the EIS to only consider alternatives so
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substantially similar to the CHC project that any distinction would be meaningless, with
the possible exception of runniné adjacént to the‘Refuge, and even that will soon be written
ou£ by the ﬁtilities’ on.going construction of the rest of the line.

Tims, while any one sub-purpose might bé sufﬁciently br‘oad, having adopted vso
many aé part of the overall purpose of the project serves to whittle away any alternatives
down to the CHC project alone, especially as.the Utilities sink 1ﬁo1‘e anci more invesfment
in prepéring for a Refuge crossing from both the lowa and Wisconsin sides, and buying or
exchanging la.nd With that salﬁe goal in mind. |

The pfactical effec£ of such a specific sét of sub-p‘urpose can be seen in the EIS itself,
which Conside?ed the CHC transmission line project with no other alternative outside of
minor route changes. Looking at several, non-wire alternatives favored by plaintiffs, the
EIS explicitly ﬁoted that eéch alternative failed at least one gub~purpose Qf the project,
which was used to justify removing the following alternatives from consideration: regional
and local renewable electricity generation; energy storage; energy efficiency; demand
response; and lower-voltage transmission lines. (RODOOSOSIZ.)S Whether any of those
potential alternatives would actually be better than the CHC project after full analysis is
immaterial; the “error is in accepting [these narrowing] parameter[s] as a given.” Simmons,
120 F.3d at 667.

Perhaps unsurprisingly, the EIS actually adopts one of the three utilities’ (MISO’s)

stated purpose for the CHC project almost verbatim. (ROD031341.) The Seventh Circuit

5 In addition, an undergfound transmission line alternative that the EIS concedes would meet the
purpose was discarded before a full analysis because it would not be economically feasible,
apparently even just in crossing the Refuge. (ROD005032.)
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has specifically cautioned against adopting a beneficiary’s purpose, finding instead that
agencies have ”the duty uﬁder NEPA to exercise a degree of skepticism in deaiing with self-
servmg statements from a prime beneficiary of the prolect Si)nmons 12(5 F.3d at 669
(cmng Cztzzens Agmnst Bwimgton Inc. v. Busey, 938 F. 2d 190 209 (D.C. Cn 1991)
(Buckley 1., dxssentmg)) Spemﬁcally, after consldelmg an agency s statement in Simmons
that it “must accept [a city’s] déﬁmtmn “[s]ince [it] is the propbsér and will construd
the project,” the Seventh Circuit bluntly stated that “[t]his is a losing position in the
Seventh Circuit.” Id. MISO may have its own reasons for proposing the CHC project as
it did, but “[t]he public interest in the environment cannot be limited by private
agreements.” Id. at 670. Given the complexity and depth of the chosen purpose, it also
seems unlikely that RUS would have independently come up with such a narrow set of
sub-'pur‘pqs"es_ Withqut miri*oring'MISQ’s. Because RUS adopt'ed“MISO’s cqnvoluted
pufpose statement, which then drastically narrowed the alternatives reviewed in the EIS,

that pti;‘p_ose statement fails to coimply with NEPA.®

D. RUGP

Finally, plaintiffs challenge the Corps’ verification of the project under the RUGP

permit.”  Plaintiffs’ main challenge to the RUGP is that it did not properly assess

¢ The obvious result of the EIS’ failure is that Dairyland cannot seek funding from the RUS until
the EIS is revisited. However, plaintiffs have not explained to what, if any, relief they are entxtled
beyond this consequence.

7 Plaintiffs also argue that nationwide permits as a whole are non-compliant with the Clean Water
Act; however, plaintiffs themselves acknowledge that argument has been discredited by the Fourth,
Tenth, and D.C. Circuits. See Ohio Valley Env't Coal. v. Bulen, 429 F.3d 493, 501 (4th Cir. 2005);
Bostick, 787 F.3d at 1060 (10th Cir. 2015); Sierra Club v. U.S. Army Corps of Engineers, 803 F.3d 31,
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cumulative impacts. (Pls.” Mot. (dkt. # 70) 69.) With virtually no briefing on the RUGP,
the court found at prelimina;‘y» injunétion that, “without any apparent dnalysis of the
projects proceeding under the general RUGP, the Corps appears to have ﬁo basis on which
it could have found harms are no more than minimal.” (11/1/21 Op. & O1‘d§r (dkt. #160)
8.) Now, having the benefit of further briefing, it is evident that the Corps"project-specific
verification need not contain much anzﬂysis to be considered adequate. In Sierra Club, Inc.
v. Bostick, 787 F¥.3d 1043 (10th Cir.2015), the Tenth Circuit célwéidered a similar challenge
to an RUPG permit, but held: |

The record shows three facts:
1. District engineers prepared  verification
memoranda that describe the Corps' analysis of pipeline
impacts, impose special conditions to ensure minimal
impacts, and conclude that the pipeline (with proposed
mitigation) would “result in no more than minimal
individual and cumulative adverse environmental
effects....”
2. The verification letters state that district engineers
analyzed “[aJll proposed crossings” of the pipeline
“relative to the defmmon of single and Lomplete project
for linear projects.”
3. Corps officials from separate districts commumcated
about the pipeline's verification to ensure that officials
had necessary information and had fully considered the
pipeline's collective impact.
Based on the combination of these three facts, we can
reasonably discern that the agency analyzed the cumulative
impacts of the proposed crossings.

Id, at 1061. The Tenfh Circuit further found that those factors alone were sufficient to

uphold a cumulative impact analysis, even though the analysis in the project-specific

39 (D.C. Cir. 2015). Although the Seventh Circuit has not explicitly ruled on this issue, plaintiffs
have offered no good-grounds to go against the decisions of these other circuits, nor offered any
persuasive counter authority.
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verification letter was surface level, because “the engineers need not include a written
analysis of cumulative impacts within the verification letters.” Id. at 1060.

In the case at hand, those same, three facts are present in the record. The Corps
prepared a verification memorandum that imposed conditions on the project and
purported to assess the cumulative impact of proposed crossings after communicating with
the separate districts about the proposed CHC transmission ‘line. (USACE 000679);
(USACEOOO68 6.) Plus, plaintiff offers no case law to suggest that anything more is needed
at the project;specific, verification level. To the contrary, the Ninth Circuit held similarly
that the project-specific verification does not need fulsome analysis. Snoqualmie Valley Pres.
All v. U.S. Army Corps of Engineers, 683 F.3d 1155 (9th Cir. 2012). Specifically, the court
noted that, “a permittee is usually not required to notify the Corps in the first place that
it isi proceeding under a nationwide permit. . . . And éven where pre-construction
notification is required, a permittee is not required in most cases to supply the Corps with
information ébout how the project will satisfy each general condition.” Id. at 1163-64.
Such lax notification requirements show that the Corps never intended to have project-
specific verifications go through in-depth analysis. Rather, the court held that: “{t}he
nationwide permit system is designed to streamline the permitting process. We decline to
impose a new requirement of a full and thorough analysis of each general condition based
on documentation the Corps may or may not have.” Id. at 1164.

The Ninth Circuit also explained that “the Corps ordinarily confined its
environmer\tai assessments to impacts from the activities au£h01*ized under the nationwide

permit (construction, maintenance, and repair of utility lines), rather than the eventual
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operation of these utility lines,” meaning that risks involved with the actual operation of
the CHC “would not have alerted the Corps to an obvious deficiency in its environmental
assessment. Jd. at 1050. Thus, with limited scope, limited information, and limited
requirements, the Corps did not need to flesh out its entire analysis for why the CHC
project complies with the RUGP permit at issue, and the RUGP is, in fact, compliant with

the requirements of NEPA.

IV. Next Steps

In light of these rulings, the court invites the parties to brief what additional relief,
if any, may be appropriate, including suggested language to be included in a final judgment.

Those submissions will be due on or before January 24, 2022.

ORDER

IT IS ORDERED that:

1) Intervenor-defendants’ motions to strike plaintiffs’ proposed findings of fact
(dkt. #113), motion to stay (dkt. #49) and motion to strike or disregard the
exhibits of Rachel Granneman (dkt. #117) are DENIED AS MOOT.

2) Plaintiffs’ motion for leave to Reply (dkt. #165) is DENIED AS MOOT.

3) Plaintiffs’ motion for summary judgment (dkt. #70), defendants’ motion for
summary judgment (dit. #88), and intervenor-defendants’ motion for summary
judgment (dkt. #92) are GRANTED IN PART AND DENIED IN PART

consistent with the above opinion.

4) The court DECLARES that the compatibility determination precludes the CCH
transmission line from crossing the refuge by right of way or land transfer.

44



Case 2021AP001321 Petition to Bifurcate and Remand State Law Merits Iss... Filed 02-08-2022 Page 70 of 73

Case: 3:21-cv-00096-wmc  Document #: 175 Filed: 01/14/22 Page 45 of 45

5) The parties’ submissions on additional relief and proposed language for a final
judgment are due on or before January 24, 2022.

Entered this 14th day of January, 2021.
BY THE COURT:

/s/

WILLIAM M. CONLEY
District Judge
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Helping to keep the lights on,
businesses running
AMERICAN TRANSMISSION COMPANY ® and communities strong®

Legal Department
Direct Line; (262) 832-8617
E-Mail: jsagone@atqllc.com

April 6, 2021.

The Honorable Kimberly D. Bose
Secretary

Federal Energy Regulatory Commission
888 First Street, N.E,

Washington, DC 20426

Re:  American Transmission Company LLC, FERC-730 Report
Dear Ms. Bose:

Pursuant to the Federal Energy Regulatory Commission’s (Commission) Rules of Practice and
Procedure, 18 C.F.R. Part 35, Subpart G, 18 C.F.R. § 35.35, and Commission Order No. 679,1
American Transmission Company LLC, by its corporate manager, ATC Management Inc.
(collectively, ATC), hereby submits FERC-730, Report of Transmission Investment Activity
(Report). The Report identifies actual 2020 and budgeted capital expenditures for the Cardinal-
Hickory Creek Project for which ATC was granted incentive rate treatment in the Commission’s
order issued January 17, 2019 in Docket No. ER19-360-000.2

Respectfully submitted,

/s/

John Sagone

Senior Counsel

ATC Management Inc.

Corporate Manager for

American Transmission Company LLC

1 Promoting Transmission Investment through Pricing Reform, Order No. 679, FERC Stats. & Regs. 9 31,222, order
on reh’g, Order No. 679-A, FERC Stats. & Regs. 9 31,236 (2006), order on reh’g, 119 FERC 9] 61,062 (2007).
2 American Transmission Company LLC, 166 FERC 4 61,025 (2019).
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FERC-730, Report of Transmission Investment Activity
Company Name: American Transmission Company LLC

Table 1: Actual and Projected Electric Transmission Capital Spending

Actual at | Projected Investment (Incremental Investment by
December | Year for Each of the Succeeding Five Calendar

31 Years)

e ‘ 2020 2021 2022 | 2023 2024 2025
Capital Spending $6,521 $81,164 | $92,353 | $39,605 | $4,348 $378
On Electric '

Transmission
Facilities
(§ Thousands)

Table 2: Project Detail (1)

Project Project Expected Completion | Is Project | If Project Not On

Description | Type Project Status On Schedule, Indicate
Completion Schedule? | Reasons For
Date (Y/N) Delay
(month/year)

Cardinal- New December, | Pre- Y

Hickory Build 2023 Construction

Creek

345 kV

To file th1s form, respondents should follow the instructions for eFiling available at
https://www.ferc.gov/docs-filing/efiling.asp
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