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Case 2018AP000018

STATE OF WISCONSIN

Appendix to Petition for Review

CIRCUIT'COURT BRANCH 38

Filed 11-16-2018

| y
MILWAUKEE COUNTY

FILED
12-22-2017
State of Wisconsin vs. Willie E Nelson Jr Judgment of Conviction John Barrett
Ameniled Clerk of Circuit Court
Sentence to Wisconsin State
Prisons and Extended
Superyision
Date of Birth: 12-04-1979 Case No. 2014CF001966

The defendant was found guilty of the foliowing crime(s):

Date(s) Trial Date(s)
Ct. Description Violation Plea Severity Committed To Convicted
3 2nd Degree Sexual Assault of 948.02(2) Not Guilty Felony C  04-21-2014 Jury  (06-10-2016
Child between
04/21/14 and
04/28/14
IT IS ADJUDGED that the defendant is guilty as convicted and senjenced as follows:
Ct. Sent. Date Sentence Length Agency Commenis
3 09-23-2016 State Prison w/ Ext. Supervision 16 YR with credit for 237 days time served. *** 12-20-17,
Judge Wagner; Court ordered the term of initial
confinement modified to 7 YEARS. All other terms
as to the previous sentence to remain as
ordered.™
Total Bifurcated Sentence Time
Confinement Period Extended Supervision Total Length of Sentence
Ct.  Years Months Days Comments Years Months Days Years Months Days
S 7 0 0 9 0 0 16 0 0
Ct. Sent. Date Sentence Length Agency Comments
3 09-23-2018 Costs * Defendant to pay all applicable costs and
surcharges,and supervision fees or CIVIL
JUDGMENT will be entered.
* Defendant shall provide a DNA sample for the
Data Bank and pay all appropriate costs.
* The Counrt ordered that all court costs, fees,
surcharges and/for restitution be paid through
collection by the Department of Corrections from
25% of funds under Sec. 973.05(4)(b) and as a
condition of extended supervisicn. Any amount
remaining due and owing is subject to civil
judgment and/or tax intercept or other means.
3 08-23-2018 Firearms/Weapons Restrict * No firearms; weapons.

CR-212(CCAP), 05/2016 Judgment of CanvictionAmended, DOC 20, (08/2007)
This form shall not be modified. It may be suppls

Aro/

* Court advised defendant that his voting rights are
suspended and he may not vote in any election
until his civil rights are restored.

* Court advised defendant that as a convicted felon
he may never possess a firearm or body armor.
The Court alse advised the defendant that because
he was convicted of a violent felony under Section
941.29 he may not possess a firearm within 5
years of completing sentence or he will be subject
to a mandatory 3 year initial confinement.

§§ 939,50, 939.51, 972.13, Chapter 973, Wiscansin Statules
pmented with additional material. Page 1of 2
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£ Y
STATE OF WISCONSIN CIRCUIT COURT BRANCH 38 MILWAUKEE COUNTY FILED
! 12-22-2017
State of Wisconsin vs. Willie £ Nelson Jr Judgment of Conviction John Barrett
Amenided Clerk of Circuit Court

Senténce to Wisconsin State
Priso:ﬁs and Extended
Supeivision

Date of Birth: 12-04-1979 >ase|No. 2014CF001966

Conditions of Extended Supervision:
Ct. Condition Agency/Program Comments

3 Employment / School Obtain and maintain employment and/or school and/or
ocational training.

3 Prohibitions *INa contact with the victim(s) without prior court/agent
pproval. Any violation may resuit in additional charges.
Sex offender assessment and follow through with
scommended programming.

Cognitive intervention programming.

Pursuant to 973.048, defendant to comply with the
aporting requirements under 301.45 for the sex offender
2gistry with DOC.

Defendant to participate in Alcohol and Drug Assessment
and successfully complete recommended treatment.
Maintain absolute sobriety. No drugs. No alicohol.
Random urine screens and breathalyzer test.

*

<l

*_

3 Other

-—_

*

*

fl ] ]

3 Alcohol assessment

Conditions of Sentence or Probation

Obligations: (Total amounts only)
Mandatory
Attorney [ Jvint and Several Victim/Wit. 5% Rest. DNA Anal.
Fine Court Costs Fees Restitution Other Surcharge Surcharge Surcharge
163.00 13.00 92.00 250.00

Pursuant to §973.01(3g) and (3m) Wisconsin Statutes, the court determines the following:
The Defendantis [ | isnot [X] eligible for the Challenge Incarceration Program.
The Defendantis [ | isnot [X eligible for the Substance Abuse Frogram.

IT IS ADJUDGED that 237 days sentence credit are due pursuant Lo §973.155, Wisconsin Statutes

IT IS ORDERED that the Sheriff shall deliver the defendant into the custody of the Department.

If the defendant is in or is sentenced to state prison and is ordered fto pay restitution, IT IS ORDERED that the defendant
authorize the department to collect, from the defendant’s wages and from other monies held in the defendant's inmate
account, an amount or a percentage which the depariment determines is reasonable for restitution to victims.

If the defendant is placed on probation or released to extended supervision, IT IS ORDERED that the defendant pay
supervision fees as determined by the Department of Corrections.

BY THE COURT:
Distribution:
Ellen R Brostrom-06, Judge 1 i
Sara Nicole Volden Schroeder, District Attorney Ellec_tronlcaily signed by John Barrett
Michael S. Holzman, Defense Attorney Circuit Court Judge/Clerk/Deputy Clerk

December 22, 2017
Date

107~

CR-212(CCAP), 0512016 Judgment of ConvictionAmended, DOC 20, (08/2007) §§ 939.50, 939.51, 972.13, Chapter 973, Wisconsin Statules
This form shall not be modified. It may be supplemented with additional material. Page 2 of 2
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FILED
11-02-2017
John Barrett
Clerk of Gircuit Court
2014CF001966
STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY
Branch 38
STATE OF WISCONSIN,
Plaintiff]
VS.
Case No. 14CF001966
WILLIE E. NELSON, JR.,
Defendant.
DECISION AND ORDER
PARTIALLY DENYING MOTION FOR| POSTCONVICTION RELIEF
AND ORDER FOR MODIFI&?ATION HEARING

On August 10, 2017, the defendant filed a R

grounds of trial court error and resentencing on groun

law enforcement. On June 10, 2016, a jury found tk

degree sexual assault of a child,' and on September

him to eight years of initial confinement followed

The defendant first contends that the trial

victim’s prior allegations of sexual assault and in adn

battering the victim. Following a motion hearing

granted the State’s motion to exclude improper ¢

relationships with other partners for the reasons set {

Exclude Improper Character Evidence of the Victim

" The defendant was also found not guilty of two counts of traff
degree sexual assault of a child.
* This court is the successor to Judge Brastrom’s felony sexual 2

l

A10.

ule 809.30 motion seeking a new trial on
is that he provided substantial assistance to
ie defendant guilty of one count of second
23, 2016, Judge Ellen Brostrom sentenced
by nine years of extended supervision.’
court erred in excluding evidence of the
nitting other acts evidence of the defendant
on June 10, 2015, Judge Timothy Dugan
haracter evidence of the victim’s sexual
Lorth on the record. (See State’s Motion to

1led April 7, 2015 and Tr. 6/10/2015 pp. 4-

icking of a child and one additional count of second

ssault calendar.

>
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8). At a separate motion hearing on Febraary 15, 2016, Judge Brosirom granted the State’s

motion to admit the defendant’s prior act of battery against the victim, finding that the evidence

was being offered for the permissible purpose of estaplishing motive, intent or modus operandi,
that the evidence was relevant, and that the prcjudicial value of the evidence did not substantially
outweigh its probative value. (See State’s Motion to Admit Prior Bad Acts filed August 11, 2015
and Tr. 2/15/2016, pp. 3-4). This court concurs with| that conclusion and declines to reconsider
either of the prior rulings on these issues.

The defendant also seeks resentencing on grounds that he provided substantial assistance
to law enforcement and testified in a homicidgd caseagainst Howard Davis (Case No.
14CF003716), which led to his conviction. He claifns that his trial counsel was aware of this
assistance but provided ineffective assistance in fhiling to provide this information to the
sentencing court. Alternatively, the defendant argues that his substantial assistance to law
enforcement is a new factor pursuant to State v. Doe, 280 Wis. 2d 731 (Ct. App. 2005). Doe
instructs that assistance to law enforcement may constitute a new factor warranting modification
(not resentencing), and that postconviction courts should consider the following in determining
whether modification is warranted:

(1) the court’s evaluation of the significance and usefulness of the defendant’s

assistance, taking into consideration the gove[nment's evaluation of the assistance

rendered;

(2) the truthfulness, completeness, and reliab|lity of any information or testimony
provided by the defendant;

(3) the nature and extent of the defendant's assistance;

(4) any injury suffered, or any danger or risk of injury to the defendant or his
family resulting from his assistance;

(5) the timeliness of the defendant’s assistance.

7\

1
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Dege, 280 Wis. 2d 731, 9.

The court has reviewed the defendant’s motion and finds that he has set forth sufficient
facts for the court to hold a modification hearing on his claim that he provided substantial
assistance to law enforcement pursuant to Doe. While the defendant seeks a Machner’ hearing
and resentencing on his claim that trial counsel was ineffective for failing to apprise the
sentencing court of his cooperation, the remedy for ingffective assistance of this nature would be
for the court to hold a modification hearing. Becaus¢ a modification hearing will be scheduled,
the court need not address whether counsel’s performance was deficient.

THEREFORE, IT IS HEREBY ORDERET) that the defendant’s motion for a new trial
on grounds of trial court error is DENIED.

IT IS FURTHER ORDERED that the clerk shall schedule a hearing on the defendant’s

motion for sentence modification based on cooperatioy with law enforcement.

Electronically(signed by Judge Jeffrey A. Wagner

Circuil Court Judge/Circuit Court Commissianer/Register in Probate

Circuit Court Jludge

Title {Print or Type Name if not eSigned)

11/02/2017

Date

¥ State v. Machner, 92 Wis.2d 797 (CL App. 1979). A- /0 j
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CERTIFICATION OF FILING OF TRANSCRIPT

As a Court Reporter in and for Milwaukee
County, I do hereby certify that I am filing the
following transcript of proceedings with the Clerk

of Circuit Court, Milwaukee County, Wisconsin on:

Defendant: WILLIE E. NELSON, JR. (@@P“\
\;.v
Case No.: 2014CF0019606 - ,ED !j7

Name/Date of Proceedings: MOTION HEARING

JUNE 10, 2015

Copy provided to:

Public Defender: MR. MICHAEL HOLZMAN
400 West Moreland Blvd.
Waukesha, WI 53188-2412

Thomas A. Malkiewicz, RPR, RMR, CRR
Official Court Reporter

(2% ,k129/,
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up a phone and called me and asked me about it.
It may have saved him a whole lot of effort with
regard to the motions that he's put together with
4 regard to these medical records.
) THE COURT: All right. Satisfied with
6 that answer?
) MR. GUERIN: There is still other
8 medical records that are out there. In addition,
9 there's some police reports were turned over
10 Friday in which when we talk about other acts,
11 the statements by the-alleged victim in this case
12 admits to the police of having unprotected sex
13 with a different individual between late April,
14 2014, and early May, 2014, and in addition later
15 DNA test as you may be aware showed that the
16 father of the baby is not my client.
17 THE COURT: Okay. How do you get around
18 the rape shield statute, and why is any of that
139 relevant? A
20 MR. GUERIN: It is highly felevant .
2] because there are -- Let's first address the, |
22 April 7th motion to exclude improper character
23 evidence. The original criminal complaint,
24 according to the D.A., section describes how the
25 defendant took M.B. to prostitute in Milwaukee,
V.4
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Waukesha, Green Bay, and Appleton. Those are
statements by the alleged victim in this case.

In addition, that the alleged victim
gave birth to a new child. Paternity test was
conducted, and the newborn child is somecone other
than the defendant. Once again, that is a
statement made by the alleged victim pointing
accusations at my client. There is --

THE COURT: Wait, wait, wait. She,
because this child is from another man that's
directing allegations at the defendant?

MR. GUERIN: She did. She accused,
before the baby was born, Mr. Nelson of being the
father.

THE COURT: Okay. And it turned cut he
wasn't, but she's having sex with all these guys
allegedly at the defendant's direction, and she
becomes pregnant.

MR. GUERIN: Actually --

THE COURT: And maybe she's having

N

~consensual sex with somecne and he's not the

father. So what?
MR. GUERIN: Actually, Your Honor,
during the police reports that were given to me

Friday, there are statements by the alleged

A8
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victim in this case that says late April, she no
longer had contact with Mr. Nelson and had, in
fact, gone with the father of the baby and was
held up in one of his houses that was one of
5 five, I believe, were raided that were found to
6 be houses of prostitution.
7 In addition, that father is a known pimp
8 who has records of posting on Backpage, there's
9 an issue of my client not having control of
10 anything during the time span of the second
11 allegation -- or at least the -~ where the two
12 other counts come from of late April, 2014.
13 THE COURT: Okay. You can bring out
14 that she admitted to the police officers that she
15 didn't have any contact with him during the
16 second period of time. The fact that she was
17 being trafficked by one person leaves that person
18 and goes and traffics to another person, I don't
1.8 see how you get around the rape shield under
20 those circumstances. | & e
21 MR. GUERIN: Well, and part of the other
22 request of my motions are to look into the prior
23 allegations that she was arrested for
24 prostitution before even meeting Mr. Nelson.
25 There are even accusations -- or statements by
4107
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L the alleged victim in this case that she was
2 afraid of the police because she had been
3 arrested in other states for similar acts, which
4 those acts in coming to the state would predate
5 meeting Mr. Nelson.
o THE COURT: Again, why is that relevant?
7 And how do you get around the rape shield for
8 prior sexual conduct not relevant? The fact that
9 she was an ongoing prostitute.
10 MR. GUERIN: It goes to her having a
11 source of knowledge as to how to know the tricks
12 of the trade. She didh't gain this knowledge as
13 being alleged in this complaint through
14 Mr. Nelson. She was aware of this and had to
15 engage in this in other states.
16 There are —- In addition, she's
17 claiming untruthful sexual allegations, or sexual
18 assaults. She's implying my client on the second
: 19 count sexually assaulted her and said, listen, I
20 can prove it. There's a bottle,. a bottle that
21 will have his DNA and my DNA in one of the QJouses
22 that you raid. The State did a DNA test on that
23 bottle. That bottle came back. There was DNA orf
24 the alleged victim, but not of my client.
25 THE COURT: Okay. That's admissible.
Ve //57
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The 3tate's not obyectimg te Thai.
MR. GUERIN Jkay
THE COURT: As to the -- she made the

4 allegation and said I had sex with the defendant

5 and I spit his semen into this bottle and the

6 State's tested it and it doesn't have his DNA on

i it, of course that's relevant. But all of her

8 other sexual activity is not admissible under

S 972.11 as noted by the State, which specifically
10 provides that any evidence concerning the

11 complainant's complaining witness's prior sexual
12 conduct or opinions of the witness's prior sexual
13 conduct and reputation as to prior sexual conduct
14 shall not be admitted into evidence during the

1.5 course of the hearing or the trial nor shall any
le reference to such conduct be made in the presence
17 of the jury except evidence of the complaining

18 witness's past conduct with the defendant,
1.9 evidence of specific instances of sexual conduct
20 showing the source or origin of semen, evidence
21 of, and impregnancy or disease for use in T |
22 determining the degree of sexual assault or the’
23 extent of injury suffered, evidence of prior
24 untruthful allegations of sexual assault made by
25 the complaining witness. And that's the limited

A’/

8
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1 basis that her prior sexual conduct gets to come
2 in.
3 MR. GUERIN: Well, Your Honor, there is
4 State v. Baluziano (phonetic) which does set out
5 the factors in which we are allowed to make an
) offer of proof toc show the similarity between the
7 past acts of the alleged victim similar teo the
8 charges that are here, but part of the reason I
9 can't present an offer on that is because I don't
ik have any juvenile records that I ask in a motion
11 to view under a protective order.
i2 THE COURT: Well, first of all, I have
133 nce authority to release any juvenile records.
14 And as a matter of fact, 1 have a huge stack of
15 records that are sitting in my chambers right now
16 that a juvenile judge said were sufficiently
17 relevant and appropriately to be released, and
18 made that initial review, that judge issues an
19 order that they be released to me for an in %
20 camera inspection. I don't have any authority to
21 do what you're asking me to do.
22 MR. GUERIN: I did draft a motion on
23 that aleng with a brief citing support as to why
24 vou do have that authority.
25 THE COURT: I'm not a juvenile court. I
S
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STRTE CF WISCONSIN :CIRCUIT CCOURT: MILWAUKEE COUNTY
BRANCH 6

STZTEZ OF WISCONSIN,
Plaintiff, @ll ij
-Vs- Case No. 14-CF-001966

WILLIE E. NELSON JUNIOR,

Defendant.

FEBRUARY 15, 2016

Proceedings held before the
Honorable ELLEN R. BROSTROM,
€l Feuik Counrt Tidge Prelsidding.

APPEARANCES:

SARA SCHROEDER, Assistant District Attorney, appeared
on behalf of the State.

~

SCOTT ANDERSON, Attorney at Law, appeared on behalf
of the Defendant.

WILLIE E. NELSON JUNIOR, the Defendant, did not
appear.

NANCY CZERNIEJEWSKI, RPR
Official Court Reporter

A2
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3 individuals caught in the car with the defendant,

it sounds like that was already admitted, but I'm

W]

3 not 100 percent positive.
4 THE COURT: Okay, let me just see what
5 CCAP says.
6 So I have on December 3rd we were
7 here and the Court said that it would consider
8 the prior bad acts motion at the next court
9 appearance. On 12-7 we were here, and I don't
10 see any evidence that the Court actually ruled on
11 this motion-- Wait, I'm-- 50 I may have made a
12 tentative ruling, I don't think I made a fuzl11
13 ruling, let me just lLook one more place here sz I
14 make sure I'm not missing something.
kS No, I don't think that I have. Sc
16 I guess it's probably worth making this a final
17 resolution. I do think it is admissible, and
probably that's what I indicated on-the record
previously or maybe even CCAP is not accurate,
maybe I actually ruled and that's why. )
Do the parties remember if I did?
I do think it's being offered fcor a permissible

purpose by establishing his motive or intent or
modus operandi. The basic element of a sex

trafficking charge like in this case is basically

2 1/
s |
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L L
|
i forced prostitution through violence and
2 intimidation. So I think that it does -- it's
3 relevant to that modus operandi, the intent to
4 traffick, et cetera, that's a permissible
5 purpose.

It's obviously relevant to that,
and I don't think that the allegation, frankly,
in the context of the facts that are going to be
alleged in association with the crimes charged, I

don't think their prejudicial value substantially

outweighs the probative value, so I'll grant the
State's prior bad acts motion.
MS. SCHROEDER: Thank you.

THE COURT: All right.

Anything else we can do today?
MR. ANDERSON: Judge, Ms. Schroeder and
I have talked. We have talked before today about
some matters that had come up and it would
probably be helpful to just have an additional
final pretrial before the next date. \
THE COURT: Sure, we've got time.
Mr. Nelson, it looks like you're in
compliance with your Justice Point monitoring,

thank you for that.

We will go ahead and set it for

/4:‘/[ y
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Case 2014CF001966 " Document 198
COURT OF APPEALS
DECISION NOTICE
DATED AND FILED This oplnion is subject to further editing. If
published, the official version will appear in
November 7 20] S the bound volume of the Official Reports.
: A party may file with the Supreme Court a
Sheila T. Reifl petition to review an adverse decision by the
Cterk of Court of Appeals Court of Appeals, See Wis, STAT. § 808.10
snd RULE B09.62.
Appeal No_ 2018AP18_CR Cir. Ct. No. 2014CF1966
STATE OF WISCONSIN IN COURT OF APPEALS
DISTRICT 1
STATE OF WISCONSIN,
PLAINTIFF-RESPONDENT, FLED
C
RIMINAL Bivision
v AP Noy
=7 7 018 AP
WILLIE E. NELSON, JR., o JOHN BARRETT
RK OF CIRCUIT coygy

DEFENDANT-APPELLANT.

APPEAL from a judgment of the circuit court for Milwaukee
County: ELLEN R. BROSTROM, Judge. Affirmed.

Before Neubauer, C.J., Gundrum and Hagedorn, JJ.

Per curiam opinions may not be cited in any court of this state as precedent

or authority, except for the limited purposes specified in WIS. STAT. RULE 8§09.23(3).

/’f///
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No. 2018AP18-CR

51 PER CURIAM. This case involves the sexual assault and
trafficking of a child. Willie E. Nelson, Jr., éppeals from the amended judgment
convicting him of second-degree sexual assault after a four~-day jury trial. Nelson
contends the trial court erred in allowing the admission of other-acts evidence and

excluding any reference to the child victim’s pregnancy. We affirm,

92 Nelson befriended the victim, then fourteen, in late 2012/early 2013
after she fled the Racine Juvenile Detention Center. He engaged in a sexual
relationship with her, gave her drugs and a place to stay, then, she claimed, put her
to work as a prostitute in an area of Milwaukee known as “the track.” The girl
was returned to the detention center but, in early 2014, again absconded and
reconnected with Nelson. As before, Nelson had sex with her and prostituted her;
she gave him all of the money she made. The State charged him with two counts
of trafficking of a child for the purpose of engaging in commercial sex acts and

two counts of second-degree sexual assault (intercourse) of a child under sixteen,

93 At some point the victim became pregnant. She at first believed,
mistakenly, it turned out, that Nelson was the father. Citing Wisconsin’s rape
shield law, WIS, STAT. § 972.11(2)(b) (2015-16),' the State successfully moved
pretrial to exclude the fact of the victim’s pregnancy and her initial belief that
Nelson was the father. The court reasoned that, as Nelson was both prostituting
and having sex with the victim, her uncertainty about paternity was not surprising,
such that her claim that he fathered the child was not an “untruthful” allegation of

sexual assault. See § 972.11(2)(b)3.

' All references to the Wisconsin Statutes are to the 2015-16 version unless noted.

VYo
2
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94  The State’s second motion in limine sought to introduce other-acts
evidence involving an August 2013 incident where Nelson choked and hit the
victim.” The court granted that motion as well. It reasoned that the evidence was
admissible to show Nelson’s motive, intent, or modus operandi because “forced
prostitution through violence and intimidation” are basic to a sex-trafficking
charge and, given the serious nature of the charges, the probative value of the

evidence substantially outweighed any prejudice the evidence might bring.

95 The jury found Nelson guilty of one count of second-degree sexual
assault but not guilty of the other and not guilty of the two child-trafficking
counts. The court sentenced him to eight years’ initial confinement (IC) plus nine

years’ extended supervision (ES).

96 Postconviction, Nelson moved for relief on grounds that the trial
court erred in excluding the pregnancy evidence and in admitting other-acts
evidence regarding the 2013 physical assault. He also contended trial counsel was
constitutionally ineffective by failing to inform the court at sentencing that he had
testified for the State at an unrelated homicide trial, leading to that defendant’s
conviction, such that his own sentence should be modified. The court denied the
motion as to the evidentiary claims, but granted it in regard to his sentencing

request and reduced his IC to seven years. Nelson appeals.

§7  Nelson renews his claims of evidentiary error on appeal. Both issues

implicate the trial court’s broad discretion in whether to admit or exclude

? The Honorable Timothy G. Dugan decided the rape shield motion in limine. The
Honorable Eflen R. Brostrom decided the other-acts motion in limine, presided over the trial, and
sentenced Nelson. The Honorable Jeffrey A. Wagner decided the postconviction motion and
modified Nelson’s sentence. Nelson challenges only matters that arose at trial.

/%3// g
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evidence. State v. Nelis, 2007 W1 58, 926, 300 Wis. 2d 415, 733 N.W.2d 619.
We will not find an erroneous exercise of discretion unless the trial court “applied
the wrong legal standard in the exercise of its discretion or ... the facts of record
fail to support the {trial] court’s decision.” State v. Ringer, 2010 WI 69, 124, 326
Wis. 2d 351, 785 N.W.2d 448.

98  The trial court excluded the pregnancy and paternity evidence in
reliance on the rape shield law, Wis. STAT. § 972.11, which generally prohibits
evidence of the complainant’s prior sexual conduct because it has “low probative
value and a highly prejudicial effect.” State v. DeSantis, 155 Wis. 2d 774, 784-
85, 456 N.W.2d 600 (1990). One exception is evidence of prior untruthful
allegations of sexual assault. Sec. 972.11(2)(b)3. Before the court admits
evidence of prior untruthful allegations, it must determine whether the proffered
evidence: (1) fits within § 972.11(2)(b)3., (2) is material to a fact at issue in the
case, and (3) is of sufficient probative value to outweigh its inflammatory and

prejudicial nature. DeSantis, 155 Wis. 2d at 785.

19  Nelson claimed he and the victim did not have a sexual relationship
and that she prostituted herself, such that the trial court should have permitted the
jury to hear about the victim’s pregnancy and her “false” allegation of paternity.
For evidence of prior untruthful allegations of sexuval assault to be admissible
under the WIs. STAT. § 972.11(2)(b)3. exception, the court bhad to be able to
conclude that a reasonable person could infer that the allegations actually were
untruthful. See DeSantis, 155 Wis. 2d at 788. There is a difference between
“untruthful” and “mistaken.” There was ample evidence that Nelson was both
having sex with the girl and that she worked as a prostitute. Until DNA evidence

proved otherwise, there was no showing that her allegation was untruthful. We

Al 7
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reject Nelson’s assertion that her “false” ¢laim that he was the father was essential

to undermining her credibility.

910  The pregnancy evidence also was not material to a fact at issue in the
case. Material evidence is “probative of a fact (or proposition) ‘of consequence’
to the determination of the action.” Srate v. Sarfraz, 2014 W1 78, 742, 356
Wis. 2d 460, 477, 851 N.W.2d 235 (citation omitted). Her pregnancy and original
belief regarding paternity is immaterial to the ultimate question of whether Nelson
sexually assavlted or trafficked her. Even if marginally probative, it was far
outweighed by its potential prejudicial value—that promiscuity drove her sexual
relationships with Nelson and multiple other men. The three DeSantis factors are

not met.

€11 Nelson’s other-acts challenge fares no better. Admissibility of
other-acts evidence is determined by assessing whether: (1) the evidence is
offered for a permissible purpose under W1s. STAT. § 904.04(2); (2) it is relevant
under WIS. STAT. § 904.01; and (3) its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of the jury, needless delay, or
unnecessary repetition under WIS. STAT. § 904.03. Stare v. Sullivan, 216 Wis. 2d
768, 772-73, 576 N.W.2d 30 (1998). The probative value of othe;-acts evidence
depends upon the other act’s nearness in time, place, and circumstances to the
alleged crime. Whitty v. State, 34 Wis. 2d 278, 294, 149 N.W.2d 557 (1967).
Section 904.04(2) favors admissibility of other-acts evidence unless it is offered to

prove the propensity of the defendant to commit similar acts. See State v. Speer,

176 Wis. 2d 1101, 1115, 501 N.W.2d 429 (1993).

912 Nelson contends the other-acts evidence fails the Sullivan analysis

and should have been excluded under Wis. STAT. § 904.04(2). He argues that the

Hirao
5




Case 2018AP000018 Appendix to Petition for Review Filed 11-16-2018 Page 22 of 26
Case 2014CF001966 Pocument 198 Scanned 11-07-2018 \_Page 6 of 7 2

No. 2018API8-CR

battery was but a “one-time occurrence,” was different in time, location, and
substance from the sexual assault alleged in the complaint, that he was not arrested
for or charged with the battery, that the victim herself claimed she sustained her
injuries in an armed robbery, and that admitting the evidence served to mark him
as “not only as a sexual trafficker but also as a child beater, a bad person, who

routinely hit and choked children.”

913  We disagree. The assault occurred after the victim had absconded
from a “home pass” from her juvenile detention center. She ran into an
acquaintance who took her to Nelson, who then hit and choked her so she would
return to “the track.” The physical abuse showed motive and intent and was part
of his modus operandi in trafficking a minor like her. Motive and intent are
acceptable purposes under WIS. STAT. § 904.04(2). The evidence also was
relevant because it demonstrated how he controlled her through fear and
intimidation. As the battery occurred in the presence of two other of his
prostitutes, it also sent them a cautionary message about the consequences of

disobeying him.

914  Finally, the probative value of the evidence was not substantiaily
outweighed by unfair prejudice. Nelson complains that the August 13 evidence by
itself unfairly portrayed him as a “bad man.” It could not, given the similarity
between that incident and the other violence the victim testified to experiencing at
his hands. She testified that she felt she could not decline his demands that she
work “the track” because he hit her “a lot” and would “put his hands on [her] and
threaten to kill [her],” that the August 2013 battery left her with “strangulation
marks” on her neck, “a lot of lumps™ on her head, and facial bruises, and that, after
the attack, she complied with his insistence that she return to “the track.,” The

battery evidence demonstrated that Nelson’s pattern was to control her through

y/ vy
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fear. Further, because the victim was a child, the trial court had greater latitude in
exercising its discretion in admitting this evidence. See State v. Hammer, 2000
WI 92, 923, 236 Wis. 2d.686, 613 N.W.2d 629. We see no misuse of discretion in
the evidentiary rulings.

By the Court.-——Judgment affirmed.

This opinion will not be published. See WIS. STAT. RULE
809.23(1)(b)5.
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