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STATE OF WISCONSIN

IN SUPREME COURT

Case No. 2011 AP00267 - OA

FILED
JAN 0 3

CLERK OF SUPREME COURT 
OF WISCONSIN

DENNIS CLINARD, ERIN M. DECKER, LUONNE A. DUMAK, 
DAVID A. FOSS, LaVONNE J. DERKSEN, PAMELA S. TRAVIS, 

JOHN E. HAGER, JAMES L. WEINER, JEFF L. WAKSMAN and KEVIN 
CRONIN,

Petitioners, 

and

ALVIN BALDUS, CINDY BARBERA, CARLEN BECHEN, ELVIRA 
BUMPUS, RONALD BIENDSEIL, LESLIE W. DAVIS III, BRETT 

ECKSTEIN, GLORIA ROGERSE, RICHARD KRESBACH, ROCHELLE
MOORE, AMY RISSEEUW, JUDY ROBSON, JEANNE SANCHEZ- 

BELL, CECELIA SCHLIEPP, TRAVIS THYSSEN,

Involuntary Petitioners, J

V.

MICHAEL BRENNAN, DAVID DEININGER, GERALD NICHOL, 
THOMAS CANE, THOMAS BARLAND, TIMOTHY VOCKE, 

each in his official capacity as a member of the
Wisconsin Government Accountability’ Board, and

KEVIN KENNEDY, 
Director and General Counsel for the 

Wisconsin Government Accountability Board,

Respondents.

PETITIONERS RESPONSE TO INTERVENORS’ 
MOTION FOR RECUSAL OR DISQUALIFICATION
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OUTLINE

BACKGROUND

ARGUMENT

I. FIRST THE VERDICT, THEN THE TRIAL: INTERVENORS ASK 
THIS COURT TO RELY ON NEWSPAPERS ARTICLES TO PRE­
EMPT ESTABLISHED PROCEDURE, JUSTICES’ DISCRETION, 
AND THE JUDICIAL COMMISSION PROCESS.

A. Recusal Motions Under § 757.19(2)(g) and Caperton Due 
Process Standards Are Addressed to the Sole Discretion 
of the Individual Justice.

B. If This Court Does not Deny the Motion as a Matter of 
Law, it Should Allow the Judicial Commission to 
Complete the Complaint Process Ra ther than Pre-empt 
that Process by Revisiting Henley Based on the 
Deficient Argument and record Presented in the 
Motion.

1. Intervenors Do Not Provide Even the Barest 
Analysis Required to Revisit Precedent.

2. This Court Is Not Institutionally Constituted to 
Conduct the Factual Inquiry or Develop the 
Record Necessary for It to Properly Consider 
Intervenors’ Charges.

3. Intervenors Are Not Without Recourse If the 
Commission Process Determines that Recusal Is 
Warranted.
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II. INTERVENORS’ MOTION SHOULD BE DISMISSED AS A 
MATTER OF LAW BECAUSE MBF LEGAL SERVICES WERE NOT 
A “GIFT” PROVIDED TO JUSTICE GABLEMAN “WITHOUT 
VALUABLE CONSIDERATION.”

A. Under the § 757.99 Fee Shieling Agreement Alleged by 
INTERVENORS, THE DISPOSITIVE LEGAL QUESTION IS NOT 
Whether MBF Services Were Provided “Free of Charge,” 
but Whether They Were Provided “Without Valuable 
Consideration.”

B. Adequacy of Consideration Supporting Contingent and 
Fee Shifting Retainer Agreements Is Beyond Question.

C. The Adequacy of Consideration Is Also Beyond 
Question in Relation to J. Gableman’s Fee-Shieling 
Agreement Entered Into Under § 757.99.

D. Withdrawal of MBF Cures any Possible Basis for Recusal.

III. INTERVENORS’ “FACTS” ARE MERE HISTRIONICS, NOT THE 
“EXTRAORDINARY SITUATION” REQUIRING RECUSAL 
UNDER CAPERTON.

IV. THIS COURT SHOULD REJECT THE CONCERTED EFFORT TO 
MANUFACTURE THE “APPEARANCE OF PARTIALITY’ OUT OF 
ILL-INFORMED NEWS COVERAGE, PARTISAN ACCUSATIONS, 
AND CONCLUSORY ARGUMENT.

A. The “Reasonable Person” Standard.

B. Deliberate Manipulation of Public Perception by Mis­
Reporting or Misrepresentation.

V. BE CAREFUL WHAT YOU WISH FOR: CAUTION IS ADVISABLE 
BEFORE ENCOURAGING “MOTIONS DU JOUR.”

CONCLUSION
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