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On Jul y 29,  2004,  t he Wi sconsi n Et hi cs 2000 Commi t t ee f i l ed 

a pet i t i on r ecommendi ng r evi s i ons t o Wi sconsi n' s Rul es of  

Pr of essi onal  Conduct  f or  At t or neys.   The Rul es of  Pr of essi onal  

Conduct  f or  At t or neys gover n t he act i ons of  al l  at t or neys 

l i censed t o pr act i ce l aw i n Wi sconsi n.  

Thi s or der  r ef l ect s t he cul mi nat i on of  ext ensi ve r evi ew by 

t hi s Cour t ,  t he Wi sconsi n Et hi cs 2000 Commi t t ee,  t he St at e Bar  

of  Wi sconsi n' s Et hi cs 2000 Revi ew Commi t t ee,  numer ous 

i ndi v i dual s,  or gani zat i ons,  and agenci es t hat  par t i c i pat ed i n 

t he pr ocess t hr ough appear ances at  t he publ i c hear i ng and open 

admi ni st r at i ve conf er ences and t hr ough wr i t t en comment s 

submi t t ed t o t he Cour t .  

The pr oposal  t o r evi se Wi sconsi n' s Rul es of  Pr of essi onal  

Conduct  f or  At t or neys has i t s  or i gi ns i n t he Amer i can Bar  

Associ at i on' s ( ABA)  Commi ssi on on Eval uat i on of  t he Rul es of  
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Pr of essi onal  Conduct ,  whi ch was est abl i shed i n t he spr i ng of  

1997.   The ABA Commi ssi on under t ook a compr ehensi ve st udy and 

eval uat i on of  t he ABA Model  Rul es of  Pr of essi onal  Conduct  

( " Model  Rul es" )  i n l i ght  of  devel opment s i n t he l aw and i n t he 

l egal  pr of essi on si nce t he adopt i on of  t he Model  Rul es i n 1983.   

The ABA Commi ssi on compl et ed i t s wor k i n 2001 and pr oposed 

changes t o t he Model  Rul es.   I n 2002 t he ABA House of  Del egat es 

consi der ed and adopt ed many of  t he pr oposal s.  

Subsequent l y,  most  st at es,  i ncl udi ng Wi sconsi n,  under t ook a 

r evi ew of  t hei r  own Rul es of  Pr of essi onal  Conduct  t o det er mi ne 

whet her  s i mi l ar  r evi s i ons shoul d be made.   I n Febr uar y 2003 t hi s 

Cour t  est abl i shed t he Wi sconsi n Et hi cs 2000 Commi t t ee1 

( " Commi t t ee" ) t o per f or m t hi s compr ehensi ve r evi ew i n Wi sconsi n. 2 

                                                 
1 The Wi sconsi n Et hi cs 2000 Commi t t ee i ncl uded 13 l awyer s 

and 6 nonl awyer s.   I t  was chai r ed by At t or ney Dani el  W.  
Hi l debr and.   At t or ney Thomas J.  Bast i ng,  Sr .  ser ved as v i ce-
chai r .   At t or ney Mi chael  McChr yst al  ser ved as r epor t er  and 
At t or ney Kennet h St r ei t  ser ved as associ at e r epor t er .   Ot her  
at t or ney member s i ncl uded:  Nat hani el  Cade,  Jr . ,  Ral ph Cagl e,  
Dean R.  Di et r i ch,  Hannah Dugan,  Ben Kempi nen,  Ear l  H.  Munson,  
Bar bar a A.  Nei der ,  Mel  Scot t  Johnson and Maur a Whel an.   
Nonl awyer  member s i ncl uded:  Rosemar y Hi nkf uss,  Mar ci a 
Ment kowski ,  Dawn L.  Mi l l er ,  Casey L.  Per r y,  Mar y O.  Pi eschek and 
Mi chael  St aeck.   The Cour t  i s  gr eat l y i ndebt ed t o al l  t he 
member s of  t he Wi sconsi n Et hi cs 2000 Commi t t ee f or  t hei r  
t i r el ess ef f or t s,  as wel l  as t o al l  t he par t i c i pant s i n t he 
pr ocess.  

2 The Cour t  di r ect ed t he Commi t t ee t o consi der  
r ecommendat i ons f r om t he Wi sconsi n Cour t s Fee Ar bi t r at i on St udy 
Commi t t ee.   The Commi t t ee was di r ect ed not  t o consi der  mat t er s 
r el at i ng t o mul t i j ur i sdi ct i onal  or  mul t i di sci pl i nar y pr act i ce,  
because t hose mat t er s wi l l  be t he subj ect  of  an i ndependent  
r evi ew.   The Commi t t ee al so r ef r ai ned f r om r evi ewi ng t he " t r ust  
account "  r ul e,  SCR 20: 1. 15,  al so t he subj ect  of  an i ndependent  
r evi ew.  
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As not ed,  t he Commi t t ee f i l ed a pet i t i on r ecommendi ng 

r evi s i ons t o t he SCR Chapt er  20 on Jul y 29,  2004.   I n so doi ng,  

t he Commi t t ee not ed t hat  t he gr eat  maj or i t y of  t he pr oposed 

changes ar e i nt ended t o c l ar i f y r at her  t han change exi st i ng 

dut i es.  

On Febr uar y 17,  2005,  t he Cour t  conduct ed a publ i c hear i ng 

i n whi ch numer ous per sons par t i c i pat ed.   The Cour t  t hen 

sol i c i t ed publ i c  comment  and consi der ed var i ous aspect s of  t he 

pet i t i on at  a ser i es of  open admi ni st r at i ve conf er ences on 

November  30,  2005,  December  15,  2005,  Januar y 19,  2006,  Januar y 

25,  2006,  Febr uar y 28,  2006,  Mar ch 7,  2006,  and Mar ch 15,  2006.   

I n Mar ch 2006 t he Cour t  made publ i c a dr af t  of  t he pr oposed 

r evi s i ons t o Supr eme Cour t  Rul es Chapt er  20 and i nvi t ed t he 

member s of  t he Et hi cs 2000 Commi t t ee,  t he St at e Bar  of  

Wi sconsi n,  t he Of f i ce of  Lawyer  Regul at i on,  and al l  ot her  

i nt er est ed per sons t o r evi ew and comment  on t he pr oposed 

r evi s i ons.  

On Oct ober  25,  2006,  t he Cour t  convened an open 

admi ni st r at i ve conf er ence t o di scuss comment s r ecei ved and f i nal  

i ssues r el at i ng t o t he pr oposed dr af t .   On December  11,  2006,  

t he Cour t  compl et ed i t s r evi ew.   The Cour t  vot ed unani mousl y t o 

adopt  t he Wi sconsi n Et hi cs 2000 Commi t t ee' s r ecommendat i ons,  as 

amended by t he Cour t  dur i ng i t s open admi ni st r at i ve conf er ences,  

ef f ect i ve Jul y 1,  2007.  

Gi ven t he per vasi ve nat ur e of  t he changes,  t he Cour t  wi l l  

r epeal  and r ecr eat e cur r ent  SCR Chapt er  20.   The Cour t  not es 

t hat  SCR 20: 1. 15 ( t he " t r ust  account "  r ul e) ,  was not  r evi sed 
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because i t  i s  t he subj ect  of  a pendi ng r ul e pet i t i on schedul ed 

f or  Januar y 17,  2007.  

The Pr eambl e and Scope sect i ons of  t he Model  Rul es and ABA 

Comment s t o t he Model  Rul es ar e i ncl uded i n Chapt er  20.   The 

Wi sconsi n Et hi cs 2000 Commi t t ee submi t t ed comment s wi t h t he 

pet i t i on ( " Wi sconsi n Commi t t ee Comment s" ) .   Gener al l y,  t hese 

comment s i ndi cat e poi nt s of  di f f er ence bet ween a Model  Rul e and 

t he r ul e adopt ed i n Wi sconsi n.   The Cour t  al so added comment s 

wher e i t  adopt ed changes t hat  di f f er ed f r om t he Model  Rul e or  

deemed addi t i onal  gui dance appr opr i at e ( " Wi sconsi n Comment s" ) .   

The Pr eambl e,  Wi sconsi n Comment s,  Wi sconsi n Commi t t ee Comment s,  

and comment s t o t he ABA Model  Rul es ar e not  adopt ed,  but  wi l l  be 

publ i shed and may be consul t ed f or  gui dance i n i nt er pr et i ng and 

appl y i ng t he Rul es of  Pr of essi onal  Conduct  f or  At t or neys.  

Ther ef or e,  

I T I S ORDERED t hat  ef f ect i ve Jul y 1,  2007,  Chapt er  20 of  

t he Supr eme Cour t  Rul es i s r epeal ed and r ecr eat ed t o r ead as set  

f or t h as f ol l ows:  
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SCR CHAPTER 20 

RULES OF PROFESSI ONAL CONDUCT FOR ATTORNEYS 

PREAMBLE:   A LAWYER' S RESPONSI BI LI TI ES 

 
[ 1]  A l awyer ,  as a member  of  t he l egal  pr of essi on,  i s a 

r epr esent at i ve of  c l i ent s,  an of f i cer  of  t he l egal  syst em and a 
publ i c c i t i zen havi ng speci al  r esponsi bi l i t y  f or  t he qual i t y of  
j ust i ce.  

[ 2]  As a r epr esent at i ve of  c l i ent s,  a l awyer  per f or ms 
var i ous f unct i ons.  As advi sor ,  a l awyer  pr ovi des a c l i ent  wi t h 
an i nf or med under st andi ng of  t he c l i ent ' s l egal  r i ght s and 
obl i gat i ons and expl ai ns t hei r  pr act i cal  i mpl i cat i ons.  As 
advocat e,  a l awyer  zeal ousl y asser t s t he c l i ent ' s posi t i on under  
t he r ul es of  t he adver sar y syst em.  As negot i at or ,  a l awyer  seeks 
a r esul t  advant ageous t o t he c l i ent  but  consi st ent  wi t h 
r equi r ement s of  honest  deal i ngs wi t h ot her s.  As an eval uat or ,  a 
l awyer  act s by exami ni ng a c l i ent ' s l egal  af f ai r s and r epor t i ng 
about  t hem t o t he c l i ent  or  t o ot her s.  

[ 3]  I n addi t i on t o t hese r epr esent at i onal  f unct i ons,  a 
l awyer  may ser ve as a 3r d- par t y  neut r al ,  a nonr epr esent at i onal  
r ol e hel pi ng t he par t i es t o r esol ve a di sput e or  ot her  mat t er .  
Some of  t hese r ul es appl y di r ect l y t o l awyer s who ar e or  have 
ser ved as 3r d- par t y neut r al s.  See,  e. g. ,  Rul e 1. 12 and Rul e 2. 4.  
I n addi t i on,  t her e ar e r ul es t hat  appl y t o l awyer s who ar e not  
act i ve i n t he pr act i ce of  l aw or  t o pr act i c i ng l awyer s even when 
t hey ar e act i ng i n a nonpr of essi onal  capaci t y.  For  exampl e,  a 
l awyer  who commi t s f r aud i n t he conduct  of  a bus i ness i s subj ect  
t o di sci pl i ne f or  engagi ng i n conduct  i nvol v i ng di shonest y,  
f r aud,  decei t  or  mi sr epr esent at i on.  See Rul e 8. 4.  

[ 4]  I n al l  pr of essi onal  f unct i ons a l awyer  shoul d be 
compet ent ,  pr ompt  and di l i gent .  A l awyer  shoul d mai nt ai n 
communi cat i on wi t h a c l i ent  concer ni ng t he r epr esent at i on.  A 
l awyer  shoul d keep i n conf i dence i nf or mat i on r el at i ng t o 
r epr esent at i on of  a c l i ent  except  so f ar  as di scl osur e i s 
r equi r ed or  per mi t t ed by t he Rul es of  Pr of essi onal  Conduct  or  
ot her  l aw.  

[ 5]  A l awyer ' s conduct  shoul d conf or m t o t he r equi r ement s 
of  t he l aw,  bot h i n pr of essi onal  ser vi ce t o c l i ent s and i n t he 
l awyer ' s busi ness and per sonal  af f ai r s.  A l awyer  shoul d use t he 
l aw' s pr ocedur es onl y f or  l egi t i mat e pur poses and not  t o har ass 
or  i nt i mi dat e ot her s.  A l awyer  shoul d demonst r at e r espect  f or  
t he l egal  syst em and f or  t hose who ser ve i t ,  i ncl udi ng j udges,  
ot her  l awyer s and publ i c of f i c i al s.  Whi l e i t  i s  a l awyer ' s dut y,  
when necessar y,  t o chal l enge t he r ect i t ude of  of f i c i al  act i on,  
i t  i s  al so a l awyer ' s dut y t o uphol d l egal  pr ocess.  
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[ 6]  As a publ i c  c i t i zen,  a l awyer  shoul d seek i mpr ovement  
of  t he l aw,  access t o t he l egal  syst em,  t he admi ni st r at i on of  
j ust i ce and t he qual i t y of  ser vi ce r ender ed by t he l egal  
pr of essi on.  As a member  of  a l ear ned pr of essi on,  a l awyer  shoul d 
cul t i vat e knowl edge of  t he l aw beyond i t s use f or  c l i ent s,  
empl oy t hat  knowl edge i n r ef or m of  t he l aw and wor k t o 
st r engt hen l egal  educat i on.  I n addi t i on,  a l awyer  shoul d f ur t her  
t he publ i c ' s under st andi ng of  and conf i dence i n t he r ul e of  l aw 
and t he j ust i ce syst em because l egal  i nst i t ut i ons i n a 
const i t ut i onal  democr acy depend on popul ar  par t i c i pat i on and 
suppor t  t o mai nt ai n t hei r  aut hor i t y.  A l awyer  shoul d be mi ndf ul  
of  def i c i enci es i n t he admi ni st r at i on of  j ust i ce and of  t he f act  
t hat  t he poor ,  and somet i mes per sons who ar e not  poor ,  cannot  
af f or d adequat e l egal  assi st ance.  Ther ef or e,  al l  l awyer s shoul d 
devot e pr of essi onal  t i me and r esour ces and use ci v i c i nf l uence 
t o ensur e equal  access t o our  syst em of  j ust i ce f or  al l  t hose 
who because of  economi c or  soci al  bar r i er s cannot  af f or d or  
secur e adequat e l egal  counsel .  A l awyer  shoul d ai d t he l egal  
pr of essi on i n pur sui ng t hese obj ect i ves and shoul d hel p t he bar  
r egul at e i t sel f  i n t he publ i c i nt er est .  

[ 7]  Many of  a l awyer ' s pr of essi onal  r esponsi bi l i t i es ar e 
pr escr i bed i n t he Rul es of  Pr of essi onal  Conduct ,  as wel l  as 
subst ant i ve and pr ocedur al  l aw.  However ,  a l awyer  i s al so gui ded 
by per sonal  consci ence and t he appr obat i on of  pr of essi onal  
peer s.  A l awyer  shoul d st r i ve t o at t ai n t he hi ghest  l evel  of  
ski l l ,  t o i mpr ove t he l aw and t he l egal  pr of essi on and t o 
exempl i f y t he l egal  pr of essi on' s i deal s of  publ i c ser vi ce.  

[ 8]  A l awyer ' s r esponsi bi l i t i es as a r epr esent at i ve of  
c l i ent s,  an of f i cer  of  t he l egal  syst em and a publ i c c i t i zen ar e 
usual l y har moni ous.  Thus,  when an opposi ng par t y i s wel l  
r epr esent ed,  a l awyer  can be a zeal ous advocat e on behal f  of  a 
c l i ent  and at  t he same t i me assume t hat  j ust i ce i s bei ng done.  
So al so,  a l awyer  can be sur e t hat  pr eser vi ng cl i ent  conf i dences 
or di nar i l y  ser ves t he publ i c i nt er est  because peopl e ar e mor e 
l i kel y t o seek l egal  advi ce,  and t her eby heed t hei r  l egal  
obl i gat i ons,  when t hey know t hei r  communi cat i ons wi l l  be 
pr i vat e.  

[ 9]  I n t he nat ur e of  l aw pr act i ce,  however ,  conf l i c t i ng 
r esponsi bi l i t i es ar e encount er ed.  Vi r t ual l y al l  di f f i cul t  
et hi cal  pr obl ems ar i se f r om conf l i c t  bet ween a l awyer ' s 
r esponsi bi l i t i es t o c l i ent s,  t o t he l egal  syst em and t o t he 
l awyer ' s own i nt er est  i n r emai ni ng an et hi cal  per son whi l e 
ear ni ng a sat i sf act or y l i v i ng.  The Rul es of  Pr of essi onal  Conduct  
of t en pr escr i be t er ms f or  r esol v i ng such conf l i c t s.  Wi t hi n t he 
f r amewor k of  t hese r ul es,  however ,  many di f f i cul t  i ssues of  
pr of essi onal  di scr et i on can ar i se.  Such i ssues must  be r esol ved 
t hr ough t he exer ci se of  sensi t i ve pr of essi onal  and mor al  
j udgment  gui ded by t he basi c pr i nci pl es under l y i ng t he r ul es.  
These pr i nci pl es i ncl ude t he l awyer ' s obl i gat i on zeal ousl y t o 
pr ot ect  and pur sue a c l i ent ' s l egi t i mat e i nt er est s,  wi t hi n t he 
bounds of  t he l aw,  whi l e mai nt ai ni ng a pr of essi onal ,  cour t eous 
and ci v i l  at t i t ude t owar d al l  per sons i nvol ved i n t he l egal  
syst em.  
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[ 10]  The l egal  pr of essi on i s l ar gel y sel f - gover ni ng.  
Al t hough ot her  pr of essi ons al so have been gr ant ed power s of  
sel f - gover nment ,  t he l egal  pr of essi on i s uni que i n t hi s r espect  
because of  t he cl ose r el at i onshi p bet ween t he pr of essi on and t he 
pr ocesses of  gover nment  and l aw enf or cement .  Thi s connect i on i s 
mani f est ed i n t he f act  t hat  ul t i mat e aut hor i t y over  t he l egal  
pr of essi on i s vest ed l ar gel y i n t he cour t s.  

[ 11]  To t he ext ent  t hat  l awyer s meet  t he obl i gat i ons of  
t hei r  pr of essi onal  cal l i ng,  t he occasi on f or  gover nment  
r egul at i on i s obvi at ed.  Sel f - r egul at i on al so hel ps mai nt ai n t he 
l egal  pr of essi on' s i ndependence f r om gover nment  domi nat i on.  An 
i ndependent  l egal  pr of essi on i s an i mpor t ant  f or ce i n pr eser vi ng 
gover nment  under  l aw,  f or  abuse of  l egal  aut hor i t y i s mor e 
r eadi l y chal l enged by a pr of essi on whose member s ar e not  
dependent  on gover nment  f or  t he r i ght  t o pr act i ce.  

[ 12]  The l egal  pr of essi on' s r el at i ve aut onomy car r i es wi t h 
i t  speci al  r esponsi bi l i t i es of  sel f - gover nment .  The pr of essi on 
has a r esponsi bi l i t y  t o assur e t hat  i t s r egul at i ons ar e 
concei ved i n t he publ i c i nt er est  and not  i n f ur t her ance of  
par ochi al  or  sel f - i nt er est ed concer ns of  t he bar .  Ever y l awyer  
i s r esponsi bl e f or  obser vance of  t he Rul es of  Pr of essi onal  
Conduct .  A l awyer  shoul d al so ai d i n secur i ng t hei r  obser vance 
by ot her  l awyer s.  Negl ect  of  t hese r esponsi bi l i t i es compr omi ses 
t he i ndependence of  t he pr of essi on and t he publ i c i nt er est  whi ch 
i t  ser ves.  

[ 13]  Lawyer s pl ay a v i t al  r ol e i n t he pr eser vat i on of  
soci et y.  The f ul f i l l ment  of  t hi s r ol e r equi r es an under st andi ng 
by l awyer s of  t hei r  r el at i onshi p t o our  l egal  syst em.  The Rul es 
of  Pr of essi onal  Conduct ,  when pr oper l y appl i ed,  ser ve t o def i ne 
t hat  r el at i onshi p.  

 

Scope 

[ 14]  The Rul es of  Pr of essi onal  Conduct  ar e r ul es of  r eason.  
They shoul d be i nt er pr et ed wi t h r ef er ence t o t he pur poses of  
l egal  r epr esent at i on and of  t he l aw i t sel f .  Some of  t he r ul es 
ar e i mper at i ves,  cast  i n t he t er ms " shal l "  or  " shal l  not . "  These 
def i ne pr oper  conduct  f or  pur poses of  pr of essi onal  di sci pl i ne.  
Ot her s,  gener al l y cast  i n t he t er m " may, "  ar e per mi ssi ve and 
def i ne ar eas under  t he r ul es i n whi ch t he l awyer  has di scr et i on 
t o exer ci se pr of essi onal  j udgment .  No di sci pl i nar y act i on shoul d 
be t aken when t he l awyer  chooses not  t o act  or  act s wi t hi n t he 
bounds of  such di scr et i on.  Ot her  r ul es def i ne t he nat ur e of  
r el at i onshi ps bet ween t he l awyer  and ot her s.  The r ul es ar e t hus 
par t l y obl i gat or y and di sci pl i nar y and par t l y const i t ut i ve and 
descr i pt i ve i n t hat  t hey def i ne a l awyer ' s pr of essi onal  r ol e.  
Many of  t he Comment s use t he t er m " shoul d. "  Comment s do not  add 
obl i gat i ons t o t he r ul es but  pr ovi de gui dance f or  pr act i c i ng i n 
compl i ance wi t h t he r ul es.  

[ 15]  The r ul es pr esuppose a l ar ger  l egal  cont ext  shapi ng 
t he l awyer ' s r ol e.  That  cont ext  i ncl udes cour t  r ul es and 
st at ut es r el at i ng t o mat t er s of  l i censur e,  l aws def i ni ng 
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speci f i c  obl i gat i ons of  l awyer s and subst ant i ve and pr ocedur al  
l aw i n gener al .  The Comment s ar e somet i mes used t o al er t  l awyer s 
t o t hei r  r esponsi bi l i t i es under  such ot her  l aw.  

[ 16]  Compl i ance wi t h t he r ul es,  as wi t h al l  l aw i n an open 
soci et y,  depends pr i mar i l y upon under st andi ng and vol unt ar y 
compl i ance,  secondar i l y  upon r ei nf or cement  by peer  and publ i c 
opi ni on and f i nal l y,  when necessar y,  upon enf or cement  t hr ough 
di sci pl i nar y pr oceedi ngs.  The r ul es do not ,  however ,  exhaust  t he 
mor al  and et hi cal  consi der at i ons t hat  shoul d i nf or m a l awyer ,  
f or  no wor t hwhi l e human act i v i t y can be compl et el y def i ned by 
l egal  r ul es.  The r ul es s i mpl y  pr ovi de a f r amewor k f or  t he 
et hi cal  pr act i ce of  l aw.  

[ 17]  Fur t her mor e,  f or  pur poses of  det er mi ni ng t he l awyer ' s 
aut hor i t y and r esponsi bi l i t y ,  pr i nci pl es of  subst ant i ve l aw 
ext er nal  t o t hese r ul es det er mi ne whet her  a c l i ent - l awyer  
r el at i onshi p exi st s.  Most  of  t he dut i es f l owi ng f r om t he cl i ent -
l awyer  r el at i onshi p at t ach onl y  af t er  t he c l i ent  has r equest ed 
t he l awyer  t o r ender  l egal  ser vi ces and t he l awyer  has agr eed t o 
do so.  But  t her e ar e some dut i es,  such as t hat  of  
conf i dent i al i t y  under  Rul e 1. 6,  t hat  at t ach when t he l awyer  
agr ees t o consi der  whet her  a c l i ent - l awyer  r el at i onshi p shal l  be 
est abl i shed.  See Rul e 1. 18.  Whet her  a c l i ent - l awyer  r el at i onshi p 
exi st s f or  any speci f i c  pur pose can depend on t he ci r cumst ances 
and may be a quest i on of  f act .  

[ 18]  Under  var i ous l egal  pr ovi s i ons,  i ncl udi ng 
const i t ut i onal ,  st at ut or y and common l aw,  t he r esponsi bi l i t i es 
of  gover nment  l awyer s may i ncl ude aut hor i t y concer ni ng l egal  
mat t er s t hat  or di nar i l y  r eposes i n t he c l i ent  i n pr i vat e c l i ent -
l awyer  r el at i onshi ps.  For  exampl e,  a l awyer  f or  a gover nment  
agency may have aut hor i t y on behal f  of  t he gover nment  t o deci de 
upon set t l ement  or  whet her  t o appeal  f r om an adver se j udgment .  
Such aut hor i t y i n var i ous r espect s i s gener al l y vest ed i n t he 
at t or ney gener al  and t he st at e' s at t or ney i n s t at e gover nment ,  
and t hei r  f eder al  count er par t s,  and t he same may be t r ue of  
ot her  gover nment  l aw of f i cer s.  Al so,  l awyer s under  t he 
super vi s i on of  t hese of f i cer s may be aut hor i zed t o r epr esent  
sever al  gover nment  agenci es i n i nt r agover nment al  l egal  
cont r over si es i n c i r cumst ances wher e a pr i vat e l awyer  coul d not  
r epr esent  mul t i pl e pr i vat e c l i ent s.  These r ul es do not  abr ogat e 
any such aut hor i t y.   Si mi l ar l y,  t her e ar e f eder al l y r ecogni zed 
I ndi an t r i bes wi t h t r i bal  gover nment s i n t he St at e of  Wi sconsi n 
and t hese t r i bes have r i ght s of  sel f - gover nment  and sel f -
det er mi nat i on.   I t  i s  not  t he i nt ent  of  t hese r ul es t o abr ogat e 
any such aut hor i t y of  t r i bal  gover nment s.    

[ 19]  Fai l ur e t o compl y wi t h an obl i gat i on or  pr ohi bi t i on 
i mposed by a r ul e i s a basi s f or  i nvoki ng t he di sci pl i nar y 
pr ocess.  The r ul es pr esuppose t hat  di sci pl i nar y assessment  of  a 
l awyer ' s conduct  wi l l  be made on t he basi s of  t he f act s and 
ci r cumst ances as t hey exi st ed at  t he t i me of  t he conduct  i n 
quest i on and i n r ecogni t i on of  t he f act  t hat  a l awyer  of t en has 
t o act  upon uncer t ai n or  i ncompl et e evi dence of  t he s i t uat i on.  
Mor eover ,  t he r ul es pr esuppose t hat  whet her  or  not  di sci pl i ne 
shoul d be i mposed f or  a v i ol at i on,  and t he sever i t y of  a 



No.   04- 07 
 

9 
 

sanct i on,  depend on al l  t he c i r cumst ances,  such as t he 
wi l l f ul ness and ser i ousness of  t he v i ol at i on,  ext enuat i ng 
f act or s and whet her  t her e have been pr evi ous vi ol at i ons.  

[ 20]  Vi ol at i on of  a r ul e shoul d not  i t sel f  gi ve r i se t o a 
cause of  act i on agai nst  a l awyer  nor  shoul d i t  cr eat e any 
pr esumpt i on i n such a case t hat  a l egal  dut y has been br eached.  
I n addi t i on,  v i ol at i on of  a r ul e does not  necessar i l y  war r ant  
any ot her  nondi sci pl i nar y r emedy,  such as di squal i f i cat i on of  a 
l awyer  i n pendi ng l i t i gat i on.  The r ul es ar e desi gned t o pr ovi de 
gui dance t o l awyer s and t o pr ovi de a st r uct ur e f or  r egul at i ng 
conduct  t hr ough di sci pl i nar y agenci es.  They ar e not  desi gned t o 
be a basi s f or  c i v i l  l i abi l i t y .  Fur t her mor e,  t he pur pose of  t he 
r ul es can be subver t ed when t hey ar e i nvoked by opposi ng par t i es 
as pr ocedur al  weapons.  The f act  t hat  a r ul e i s a j ust  basi s f or  
a l awyer ' s sel f - assessment ,  or  f or  sanct i oni ng a l awyer  under  
t he admi ni st r at i on of  a di sci pl i nar y aut hor i t y,  does not  i mpl y  
t hat  an ant agoni st  i n a col l at er al  pr oceedi ng or  t r ansact i on has 
st andi ng t o seek enf or cement  of  t he r ul e.  Never t hel ess,  s i nce 
t he r ul es do est abl i sh st andar ds of  conduct  by l awyer s,  a 
l awyer ' s v i ol at i on of  a r ul e may be evi dence of  br each of  t he 
appl i cabl e st andar d of  conduct .   

[ 21]  The comment  accompanyi ng each r ul e expl ai ns and 
i l l ust r at es t he meani ng and pur pose of  t he r ul e.  The Pr eambl e 
and t hi s not e on Scope pr ovi de gener al  or i ent at i on.  The Comment s 
ar e i nt ended as gui des t o i nt er pr et at i on,  but  t he t ext  of  each 
r ul e i s aut hor i t at i ve.  

 

Wi sconsi n Comment  
 

I n addi t i on t o t he ABA Comment s,  SCR Chapt er  20 i ncl udes 
Wi sconsi n Commi t t ee Comment s,  whi ch wer e pr oposed by t he 
Wi sconsi n Et hi cs 2000 Commi t t ee,  and Wi sconsi n Comment s added by 
t he Wi sconsi n Supr eme Cour t  wher e t he cour t  deemed addi t i onal  
gui dance appr opr i at e.   These comment s ar e not  adopt ed,  but  wi l l  
be publ i shed and may be consul t ed f or  gui dance i n i nt er pr et i ng 
and appl y i ng t he Rul es of  Pr of essi onal  Conduct  f or  At t or neys.  

 

SCR 20: 1. 0  Ter mi nol ogy 

( a)  " Bel i ef "  or  " bel i eves"  denot es t hat  t he per son i nvol ved 
act ual l y supposed t he f act  i n quest i on t o be t r ue.  A per son' s 
bel i ef  may be i nf er r ed f r om ci r cumst ances.  

( b)  " Consul t "  or  " consul t at i on"  denot es communi cat i on of  
i nf or mat i on r easonabl y suf f i c i ent  t o per mi t  t he c l i ent  t o 
appr eci at e t he s i gni f i cance of  t he mat t er  i n quest i on.  

( c)  " Conf i r med i n wr i t i ng, "  when used i n r ef er ence t o t he 
i nf or med consent  of  a per son,  denot es i nf or med consent  t hat  i s  
gi ven i n wr i t i ng by t he per son or  a wr i t i ng t hat  a l awyer  
pr ompt l y t r ansmi t s t o t he per son conf i r mi ng an or al  i nf or med 
consent .  See par .  ( f )  f or  t he def i ni t i on of  " i nf or med consent . "  
I f  i t  i s  not  f easi bl e t o obt ai n or  t r ansmi t  t he wr i t i ng at  t he 
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t i me t he per son gi ves i nf or med consent ,  t hen t he l awyer  must  
obt ai n or  t r ansmi t  i t  wi t hi n a r easonabl e t i me t her eaf t er .  

( d)  " Fi r m"  or  " l aw f i r m"  denot es a l awyer  or  l awyer s i n a 
l aw par t ner shi p,  pr of essi onal  cor por at i on,  sol e pr opr i et or shi p 
or  ot her  associ at i on aut hor i zed t o pr act i ce l aw;  or  l awyer s 
empl oyed i n a l egal  ser vi ces or gani zat i on or  t he l egal  
depar t ment  of  a cor por at i on or  ot her  or gani zat i on,  i ncl udi ng a 
gover nment  ent i t y.  

( e)  " Fr aud"  or  " f r audul ent "  denot es conduct  t hat  i s  
f r audul ent  under  t he subst ant i ve or  pr ocedur al  l aw of  t he 
appl i cabl e j ur i sdi ct i on and has a pur pose t o decei ve.  

( f )  " I nf or med consent "  denot es t he agr eement  by a per son t o 
a pr oposed cour se of  conduct  af t er  t he l awyer  has communi cat ed 
adequat e i nf or mat i on and expl anat i on about  t he mat er i al  r i sks of  
and r easonabl y avai l abl e al t er nat i ves t o t he pr oposed cour se of  
conduct .  

( g)  " Knowi ngl y, "  " known, "  or  " knows"  denot es act ual  
knowl edge of  t he f act  i n quest i on.  A per son' s knowl edge may be 
i nf er r ed f r om ci r cumst ances.  

( h)  " Mi sr epr esent at i on"  denot es communi cat i on of  an 
unt r ut h,  ei t her  knowi ngl y or  wi t h r eckl ess di sr egar d,  whet her  by 
st at ement  or  omi ssi on,  whi ch i f  accept ed woul d l ead anot her  t o 
bel i eve a condi t i on exi st s t hat  does not  act ual l y exi st .   

( i )  " Par t ner "  denot es a member  of  a par t ner shi p,  a 
shar ehol der  i n a l aw f i r m or gani zed as a pr of essi onal  
cor por at i on,  or  a member  of  an associ at i on aut hor i zed t o 
pr act i ce l aw.  

( j )  A " pr osecut or "  i ncl udes a gover nment  at t or ney or  
speci al  pr osecut or  ( i )  i n a cr i mi nal  case,  del i nquency act i on,  
or  pr oceedi ng t hat  coul d r esul t  i n a depr i vat i on of  l i ber t y or  
( i i )  act i ng i n connect i on wi t h t he pr ot ect i on of  a chi l d or  a 
t er mi nat i on of  par ent al  r i ght s pr oceedi ng or  ( i i i )  act i ng as a 
muni ci pal  pr osecut or .  

( k)  " Reasonabl e"  or  " r easonabl y"  when used i n r el at i on t o 
conduct  by a l awyer  denot es t he conduct  of  a r easonabl y pr udent  
and compet ent  l awyer .  

( l )  " Reasonabl e bel i ef "  or  " r easonabl y bel i eves"  when used 
i n r ef er ence t o a l awyer  denot es t hat  t he l awyer  bel i eves t he 
mat t er  i n quest i on and t hat  t he c i r cumst ances ar e such t hat  t he 
bel i ef  i s  r easonabl e.  

( m)  " Reasonabl y shoul d know"  when used i n r ef er ence t o a 
l awyer  denot es t hat  a l awyer  of  r easonabl e pr udence and 
compet ence woul d ascer t ai n t he mat t er  i n quest i on.  

( n)  " Scr eened"  denot es t he i sol at i on of  a l awyer  f r om any 
par t i c i pat i on i n a mat t er  t hr ough t he t i mel y  i mposi t i on of  
pr ocedur es wi t hi n a f i r m t hat  ar e r easonabl y adequat e under  t he 
c i r cumst ances t o pr ot ect  i nf or mat i on t hat  t he i sol at ed l awyer  i s  
obl i gat ed t o pr ot ect  under  t hese r ul es or  ot her  l aw.  
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( o)  " Subst ant i al "  when used i n r ef er ence t o degr ee or  
ext ent  denot es a mat er i al  mat t er  of  c l ear  and wei ght y 
i mpor t ance.  

( p)  " Tr i bunal "  denot es a cour t ,  an ar bi t r at or  i n a bi ndi ng 
ar bi t r at i on pr oceedi ng or  a l egi s l at i ve body,  admi ni st r at i ve 
agency or  ot her  body act i ng i n an adj udi cat i ve capaci t y.  A 
l egi s l at i ve body,  admi ni st r at i ve agency or  ot her  body act s i n an 
adj udi cat i ve capaci t y when a neut r al  of f i c i al ,  af t er  t he 
pr esent at i on of  evi dence or  l egal  ar gument  by a par t y or  
par t i es,  wi l l  r ender  a bi ndi ng l egal  j udgment  di r ect l y af f ect i ng 
a par t y ' s i nt er est s i n a par t i cul ar  mat t er .  

( q)  " Wr i t i ng"  or  " wr i t t en"  denot es a t angi bl e or  el ect r oni c 
r ecor d of  a communi cat i on or  r epr esent at i on,  i ncl udi ng 
handwr i t i ng,  t ypewr i t i ng,  pr i nt i ng,  Phot ost at i ng,  phot ogr aphy,  
audi o or  v i deo r ecor di ng and e- mai l .  A " s i gned"  wr i t i ng i ncl udes 
an el ect r oni c sound,  symbol  or  pr ocess at t ached t o or  l ogi cal l y 
associ at ed wi t h a wr i t i ng and execut ed or  adopt ed by a per son 
wi t h t he i nt ent  t o s i gn t he wr i t i ng.  

 

Wi sconsi n Commi t t ee Comment  
 

The Commi t t ee has added def i ni t i ons of  " consul t , "  
" mi sr epr esent at i on, "  and " pr osecut or "  t hat  ar e not  par t  of  t he 
Model  Rul e.   I n t he def i ni t i on of  " f i r m, "  t he phr ase " i ncl udi ng 
a gover nment  ent i t y"  i s  added t o make t he cover age mor e 
expl i c i t .   Because t he pr ovi s i ons of  t he r ul e ar e r enumber ed t o 
pr eser ve t he al phabet i cal  ar r angement ,  caut i on shoul d be used 
when r ef er r i ng t o t he ABA Comment .  

 

ABA Comment  
 

Conf i r med i n Wr i t i ng 

[ 1]  I f  i t  i s  not  f easi bl e t o obt ai n or  t r ansmi t  a wr i t t en 
conf i r mat i on at  t he t i me t he cl i ent  gi ves i nf or med consent ,  t hen 
t he l awyer  must  obt ai n or  t r ansmi t  i t  wi t hi n a r easonabl e t i me 
t her eaf t er .  I f  a l awyer  has obt ai ned a c l i ent ' s i nf or med 
consent ,  t he l awyer  may act  i n r el i ance on t hat  consent  so l ong 
as i t  i s  conf i r med i n wr i t i ng wi t hi n a r easonabl e t i me 
t her eaf t er .  

 
Fi r m 

[ 2]  Whet her  t wo or  mor e l awyer s const i t ut e a f i r m wi t hi n 
par agr aph ( c)  can depend on t he speci f i c  f act s.  For  exampl e,  t wo 
pr act i t i oner s who shar e of f i ce space and occasi onal l y consul t  or  
assi st  each ot her  or di nar i l y  woul d not  be r egar ded as 
const i t ut i ng a f i r m.  However ,  i f  t hey pr esent  t hemsel ves t o t he 
publ i c i n a way t hat  suggest s t hat  t hey ar e a f i r m or  conduct  
t hemsel ves as a f i r m,  t hey shoul d be r egar ded as a f i r m f or  
pur poses of  t he Rul es.  The t er ms of  any f or mal  agr eement  bet ween 



No.   04- 07 
 

12 
 

associ at ed l awyer s ar e r el evant  i n det er mi ni ng whet her  t hey ar e 
a f i r m,  as i s t he f act  t hat  t hey have mut ual  access t o 
i nf or mat i on concer ni ng t he cl i ent s t hey ser ve.  Fur t her mor e,  i t  
i s  r el evant  i n doubt f ul  cases t o consi der  t he under l y i ng pur pose 
of  t he Rul e t hat  i s  i nvol ved.  A gr oup of  l awyer s coul d be 
r egar ded as a f i r m f or  pur poses of  t he Rul e t hat  t he same l awyer  
shoul d not  r epr esent  opposi ng par t i es i n l i t i gat i on,  whi l e i t  
mi ght  not  be so r egar ded f or  pur poses of  t he Rul e t hat  
i nf or mat i on acqui r ed by one l awyer  i s at t r i but ed t o anot her .  

[ 3]  Wi t h r espect  t o t he l aw depar t ment  of  an or gani zat i on,  
i ncl udi ng t he gover nment ,  t her e i s or di nar i l y  no quest i on t hat  
t he member s of  t he depar t ment  const i t ut e a f i r m wi t hi n t he 
meani ng of  t he Rul es of  Pr of essi onal  Conduct .  Ther e can be 
uncer t ai nt y,  however ,  as t o t he i dent i t y of  t he c l i ent .  For  
exampl e,  i t  may not  be cl ear  whet her  t he l aw depar t ment  of  a 
cor por at i on r epr esent s a subsi di ar y or  an af f i l i at ed 
cor por at i on,  as wel l  as t he cor por at i on by whi ch t he member s of  
t he depar t ment  ar e di r ect l y empl oyed.  A si mi l ar  quest i on can 
ar i se concer ni ng an uni ncor por at ed associ at i on and i t s l ocal  
af f i l i at es.  

[ 4]  Si mi l ar  quest i ons can al so ar i se wi t h r espect  t o 
l awyer s i n l egal  ai d and l egal  ser vi ces or gani zat i ons.  Dependi ng 
upon t he st r uct ur e of  t he or gani zat i on,  t he ent i r e or gani zat i on 
or  di f f er ent  component s of  i t  may const i t ut e a f i r m or  f i r ms f or  
pur poses of  t hese Rul es.  

 
Fr aud 

[ 5]  When used i n t hese Rul es,  t he t er ms " f r aud"  or  
" f r audul ent "  r ef er  t o conduct  t hat  i s  char act er i zed as such 
under  t he subst ant i ve or  pr ocedur al  l aw of  t he appl i cabl e 
j ur i sdi ct i on and has a pur pose t o decei ve.  Thi s does not  i ncl ude 
mer el y negl i gent  mi sr epr esent at i on or  negl i gent  f ai l ur e t o 
appr i se anot her  of  r el evant  i nf or mat i on.  For  pur poses of  t hese 
Rul es,  i t  i s  not  necessar y t hat  anyone has suf f er ed damages or  
r el i ed on t he mi sr epr esent at i on or  f ai l ur e t o i nf or m.  

 
I nf or med Consent  

[ 6]  Many of  t he Rul es of  Pr of essi onal  Conduct  r equi r e t he 
l awyer  t o obt ai n t he i nf or med consent  of  a c l i ent  or  ot her  
per son ( e. g. ,  a f or mer  c l i ent  or ,  under  cer t ai n c i r cumst ances,  a 
pr ospect i ve c l i ent )  bef or e accept i ng or  cont i nui ng 
r epr esent at i on or  pur sui ng a cour se of  conduct .  See,  e. g. ,  Rul es 
1. 2( c) ,  1. 6( a)  and 1. 7( b) .  The communi cat i on necessar y t o obt ai n 
such consent  wi l l  var y accor di ng t o t he Rul e i nvol ved and t he 
ci r cumst ances gi v i ng r i se t o t he need t o obt ai n i nf or med 
consent .  The l awyer  must  make r easonabl e ef f or t s t o ensur e t hat  
t he c l i ent  or  ot her  per son possesses i nf or mat i on r easonabl y 
adequat e t o make an i nf or med deci s i on.  Or di nar i l y ,  t hi s wi l l  
r equi r e communi cat i on t hat  i ncl udes a di scl osur e of  t he f act s 
and ci r cumst ances gi v i ng r i se t o t he s i t uat i on,  any expl anat i on 
r easonabl y necessar y t o i nf or m t he cl i ent  or  ot her  per son of  t he 



No.   04- 07 
 

13 
 

mat er i al  advant ages and di sadvant ages of  t he pr oposed cour se of  
conduct  and a di scussi on of  t he c l i ent ' s or  ot her  per son' s 
opt i ons and al t er nat i ves.  I n some ci r cumst ances i t  may be 
appr opr i at e f or  a l awyer  t o advi se a c l i ent  or  ot her  per son t o 
seek t he advi ce of  ot her  counsel .  A l awyer  need not  i nf or m a 
cl i ent  or  ot her  per son of  f act s or  i mpl i cat i ons al r eady known t o 
t he c l i ent  or  ot her  per son;  never t hel ess,  a l awyer  who does not  
per sonal l y i nf or m t he cl i ent  or  ot her  per son assumes t he r i sk 
t hat  t he c l i ent  or  ot her  per son i s i nadequat el y i nf or med and t he 
consent  i s i nval i d.  I n det er mi ni ng whet her  t he i nf or mat i on and 
expl anat i on pr ovi ded ar e r easonabl y adequat e,  r el evant  f act or s 
i ncl ude whet her  t he c l i ent  or  ot her  per son i s exper i enced i n 
l egal  mat t er s gener al l y and i n maki ng deci s i ons of  t he t ype 
i nvol ved,  and whet her  t he c l i ent  or  ot her  per son i s 
i ndependent l y r epr esent ed by ot her  counsel  i n gi v i ng t he 
consent .  Nor mal l y,  such per sons need l ess i nf or mat i on and 
expl anat i on t han ot her s,  and gener al l y a c l i ent  or  ot her  per son 
who i s i ndependent l y r epr esent ed by ot her  counsel  i n gi v i ng t he 
consent  shoul d be assumed t o have gi ven i nf or med consent .  

[ 7]  Obt ai ni ng i nf or med consent  wi l l  usual l y r equi r e an 
af f i r mat i ve r esponse by t he c l i ent  or  ot her  per son.  I n gener al ,  
a l awyer  may not  assume consent  f r om a cl i ent ' s or  ot her  
per son' s s i l ence.  Consent  may be i nf er r ed,  however ,  f r om t he 
conduct  of  a c l i ent  or  ot her  per son who has r easonabl y adequat e 
i nf or mat i on about  t he mat t er .  A number  of  Rul es r equi r e t hat  a 
per son' s consent  be conf i r med i n wr i t i ng.  See Rul es 1. 7( b)  and 
1. 9( a) .  For  a def i ni t i on of  " wr i t i ng"  and " conf i r med i n 
wr i t i ng, "  see par agr aphs ( n)  and ( b) .  Ot her  Rul es r equi r e t hat  a 
c l i ent ' s consent  be obt ai ned i n a wr i t i ng s i gned by t he c l i ent .  
See,  e. g. ,  Rul es 1. 8( a)  and ( g) .  For  a def i ni t i on of  " s i gned, "  
see par agr aph ( n) .  

 
Scr eened 

[ 8]  Thi s def i ni t i on appl i es t o s i t uat i ons wher e scr eeni ng 
of  a per sonal l y  di squal i f i ed l awyer  i s per mi t t ed t o r emove 
i mput at i on of  a conf l i c t  of  i nt er est  under  Rul es 1. 11,  1. 12 or  
1. 18.  

[ 9]  The pur pose of  scr eeni ng i s t o assur e t he af f ect ed 
par t i es t hat  conf i dent i al  i nf or mat i on known by t he per sonal l y 
di squal i f i ed l awyer  r emai ns pr ot ect ed.  The per sonal l y 
di squal i f i ed l awyer  shoul d acknowl edge t he obl i gat i on not  t o 
communi cat e wi t h any of  t he ot her  l awyer s i n t he f i r m wi t h 
r espect  t o t he mat t er .  Si mi l ar l y,  ot her  l awyer s i n t he f i r m who 
ar e wor ki ng on t he mat t er  shoul d be i nf or med t hat  t he scr eeni ng 
i s i n pl ace and t hat  t hey may not  communi cat e wi t h t he 
per sonal l y di squal i f i ed l awyer  wi t h r espect  t o t he mat t er .  
Addi t i onal  scr eeni ng measur es t hat  ar e appr opr i at e f or  t he 
par t i cul ar  mat t er  wi l l  depend on t he ci r cumst ances.  To 
i mpl ement ,  r ei nf or ce and r emi nd al l  af f ect ed l awyer s of  t he 
pr esence of  t he scr eeni ng,  i t  may be appr opr i at e f or  t he f i r m t o 
under t ake such pr ocedur es as a wr i t t en under t aki ng by t he 
scr eened l awyer  t o avoi d any communi cat i on wi t h ot her  f i r m 
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per sonnel  and any cont act  wi t h any f i r m f i l es or  ot her  mat er i al s 
r el at i ng t o t he mat t er ,  wr i t t en not i ce and i nst r uct i ons t o al l  
ot her  f i r m per sonnel  f or bi ddi ng any communi cat i on wi t h t he 
scr eened l awyer  r el at i ng t o t he mat t er ,  deni al  of  access by t he 
scr eened l awyer  t o f i r m f i l es or  ot her  mat er i al s r el at i ng t o t he 
mat t er  and per i odi c r emi nder s of  t he scr een t o t he scr eened 
l awyer  and al l  ot her  f i r m per sonnel .  

[ 10]  I n or der  t o be ef f ect i ve,  scr eeni ng measur es must  be 
i mpl ement ed as soon as pr act i cal  af t er  a l awyer  or  l aw f i r m 
knows or  r easonabl y shoul d know t hat  t her e i s a need f or  
scr eeni ng.  

 

CLI ENT- LAWYER RELATI ONSHI P 
 

SCR 20: 1. 1  Compet ence  

A l awyer  shal l  pr ovi de compet ent  r epr esent at i on t o a 
c l i ent .  Compet ent  r epr esent at i on r equi r es t he l egal  knowl edge,  
ski l l ,  t hor oughness and pr epar at i on r easonabl y necessar y f or  t he 
r epr esent at i on.  

 

ABA Comment  
 

Legal  Knowl edge and Ski l l  

[ 1]  I n det er mi ni ng whet her  a l awyer  empl oys t he r equi s i t e 
knowl edge and ski l l  i n a par t i cul ar  mat t er ,  r el evant  f act or s 
i ncl ude t he r el at i ve compl exi t y and speci al i zed nat ur e of  t he 
mat t er ,  t he l awyer ' s gener al  exper i ence,  t he l awyer ' s t r ai ni ng 
and exper i ence i n t he f i el d i n quest i on,  t he pr epar at i on and 
st udy t he l awyer  i s abl e t o gi ve t he mat t er  and whet her  i t  i s  
f easi bl e t o r ef er  t he mat t er  t o,  or  associ at e or  consul t  wi t h,  a 
l awyer  of  est abl i shed compet ence i n t he f i el d i n quest i on.  I n 
many i nst ances,  t he r equi r ed pr of i c i ency i s t hat  of  a gener al  
pr act i t i oner .  Exper t i se i n a par t i cul ar  f i el d of  l aw may be 
r equi r ed i n some ci r cumst ances.  

[ 2]  A l awyer  need not  necessar i l y  have speci al  t r ai ni ng or  
pr i or  exper i ence t o handl e l egal  pr obl ems of  a t ype wi t h whi ch 
t he l awyer  i s unf ami l i ar .  A newl y admi t t ed l awyer  can be as 
compet ent  as a pr act i t i oner  wi t h l ong exper i ence.  Some i mpor t ant  
l egal  ski l l s ,  such as t he anal ys i s of  pr ecedent ,  t he eval uat i on 
of  evi dence and l egal  dr af t i ng,  ar e r equi r ed i n al l  l egal  
pr obl ems.  Per haps t he most  f undament al  l egal  sk i l l  consi st s of  
det er mi ni ng what  k i nd of  l egal  pr obl ems a s i t uat i on may i nvol ve,  
a ski l l  t hat  necessar i l y  t r anscends any par t i cul ar  speci al i zed 
knowl edge.  A l awyer  can pr ovi de adequat e r epr esent at i on i n a 
whol l y novel  f i el d t hr ough necessar y st udy.  Compet ent  
r epr esent at i on can al so be pr ovi ded t hr ough t he associ at i on of  a 
l awyer  of  est abl i shed compet ence i n t he f i el d i n quest i on.  

[ 3]  I n an emer gency a l awyer  may gi ve advi ce or  assi st ance 
i n a mat t er  i n whi ch t he l awyer  does not  have t he ski l l  
or di nar i l y  r equi r ed wher e r ef er r al  t o or  consul t at i on or  
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associ at i on wi t h anot her  l awyer  woul d be i mpr act i cal .  Even i n an 
emer gency,  however ,  assi st ance shoul d be l i mi t ed t o t hat  
r easonabl y necessar y i n t he c i r cumst ances,  f or  i l l - consi der ed 
act i on under  emer gency condi t i ons can j eopar di ze t he c l i ent ' s 
i nt er est .  

[ 4]  A l awyer  may accept  r epr esent at i on wher e t he r equi s i t e 
l evel  of  compet ence can be achi eved by r easonabl e pr epar at i on.  
Thi s appl i es as wel l  t o a l awyer  who i s appoi nt ed as counsel  f or  
an unr epr esent ed per son.  See al so Rul e 6. 2.  

 

Thor oughness and Pr epar at i on 

[ 5]  Compet ent  handl i ng of  a par t i cul ar  mat t er  i ncl udes 
i nqui r y i nt o and anal ysi s of  t he f act ual  and l egal  el ement s of  
t he pr obl em,  and use of  met hods and pr ocedur es meet i ng t he 
st andar ds of  compet ent  pr act i t i oner s.  I t  al so i ncl udes adequat e 
pr epar at i on.  The r equi r ed at t ent i on and pr epar at i on ar e 
det er mi ned i n par t  by what  i s at  st ake;  maj or  l i t i gat i on and 
compl ex t r ansact i ons or di nar i l y  r equi r e mor e ext ensi ve t r eat ment  
t han mat t er s of  l esser  compl exi t y and consequence.  An agr eement  
bet ween t he l awyer  and t he cl i ent  r egar di ng t he scope of  t he 
r epr esent at i on may l i mi t  t he mat t er s f or  whi ch t he l awyer  i s 
r esponsi bl e.  See Rul e 1. 2( c) .  

Mai nt ai ni ng Compet ence 

[ 6]  To mai nt ai n t he r equi s i t e knowl edge and ski l l ,  a l awyer  
shoul d keep abr east  of  changes i n t he l aw and i t s pr act i ce,  
engage i n cont i nui ng st udy and educat i on and compl y wi t h al l  
cont i nui ng l egal  educat i on r equi r ement s t o whi ch t he l awyer  i s  
subj ect .  

 

SCR 20: 1. 2  Scope of  r epr esent at i on and al l ocat i on of  
aut hor i t y bet ween l awyer  and cl i ent   

( a)  Subj ect  t o par s.  ( c)  and ( d) ,  a l awyer  shal l  abi de by a 
c l i ent ' s deci s i ons concer ni ng t he obj ect i ves of  r epr esent at i on 
and,  as r equi r ed by SCR 20: 1. 4,  shal l  consul t  wi t h t he c l i ent  as 
t o t he means by whi ch t hey ar e t o be pur sued.  A l awyer  may t ake 
such act i on on behal f  of  t he c l i ent  as i s i mpl i edl y aut hor i zed 
t o car r y out  t he r epr esent at i on.  A l awyer  shal l  abi de by a 
c l i ent ' s deci s i on whet her  t o set t l e a mat t er .  I n a cr i mi nal  case 
or  any pr oceedi ng t hat  coul d r esul t  i n depr i vat i on of  l i ber t y,  t he 
l awyer  shal l  abi de by t he cl i ent ' s deci si on,  af t er  consul t at i on 
wi t h t he l awyer ,  as t o a pl ea t o be ent er ed,  whet her  t o wai ve j ur y 
t r i al  and whet her  t he cl i ent  wi l l  t est i f y.  

( b)  A l awyer ' s r epr esent at i on of  a c l i ent ,  i ncl udi ng 
r epr esent at i on by appoi nt ment ,  does not  const i t ut e an 
endor sement  of  t he c l i ent ' s pol i t i cal ,  economi c,  soci al  or  mor al  
v i ews or  act i v i t i es.  

( c)  A l awyer  may l i mi t  t he scope of  t he r epr esent at i on i f  
t he l i mi t at i on i s r easonabl e under  t he c i r cumst ances and t he 
cl i ent  gi ves i nf or med consent .  
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( d)  A l awyer  shal l  not  counsel  a c l i ent  t o engage,  or  
assi st  a c l i ent ,  i n conduct  t hat  t he l awyer  knows i s cr i mi nal  or  
f r audul ent ,  but  a l awyer  may di scuss t he l egal  consequences of  
any pr oposed cour se of  conduct  wi t h a c l i ent  and may counsel  or  
assi st  a c l i ent  t o make a good f ai t h ef f or t  t o det er mi ne t he 
val i di t y,  scope,  meani ng or  appl i cat i on of  t he l aw.  

( e)  When a l awyer  has been r et ai ned by an i nsur er  t o 
r epr esent  an i nsur ed pur suant  t o t he t er ms of  an agr eement  or  
pol i cy r equi r i ng t he i nsur er  t o r et ai n counsel  on t he cl i ent ' s 
behal f ,  t he r epr esent at i on may be l i mi t ed t o mat t er s r el at ed t o 
t he def ense of  c l ai ms made agai nst  t he i nsur ed.  I n such cases,  
t he l awyer  shal l ,  wi t hi n a r easonabl e t i me af t er  bei ng r et ai ned,  
i nf or m t he cl i ent  i n wr i t i ng of  t he t er ms and scope of  t he 
r epr esent at i on t he l awyer  has been r et ai ned by t he i nsur er  t o 
pr ovi de.   

 

Wi sconsi n Comment  
 

The Model  Rul e does not  i ncl ude par agr aph ( e) .   Par agr aph 
( e)  was added t o c l ar i f y t he obl i gat i ons of  counsel  f or  an 
i nsur er ,  i n conj unct i on wi t h t he deci s i on t o r et ai n Wi sconsi n' s 
" i nsur ance def ense"  except i on i n SCR 20: 1. 8( f ) .  

 

Wi sconsi n Commi t t ee Comment  
 

The Commi t t ee has r et ai ned i n par agr aph ( a)  t he appl i cat i on 
of  t he dut i es st at ed t o " any pr oceedi ng t hat  coul d r esul t  i n 
depr i vat i on of  l i ber t y. "   The Model  Rul e does not  i ncl ude t hi s 
l anguage.  

 

ABA Comment  
 

Al l ocat i on of  Aut hor i t y bet ween Cl i ent  and Lawyer  

[ 1]  Par agr aph ( a)  conf er s upon t he cl i ent  t he ul t i mat e 
aut hor i t y t o det er mi ne t he pur poses t o be ser ved by l egal  
r epr esent at i on,  wi t hi n t he l i mi t s i mposed by l aw and t he 
l awyer ' s pr of essi onal  obl i gat i ons.  The deci s i ons speci f i ed i n 
par agr aph ( a) ,  such as whet her  t o set t l e a c i v i l  mat t er ,  must  
al so be made by t he c l i ent .  See Rul e 1. 4( a) ( 1)  f or  t he l awyer ' s 
dut y t o communi cat e wi t h t he c l i ent  about  such deci s i ons.  Wi t h 
r espect  t o t he means by whi ch t he cl i ent ' s obj ect i ves ar e t o be 
pur sued,  t he l awyer  shal l  consul t  wi t h t he c l i ent  as r equi r ed by 
Rul e 1. 4( a) ( 2)  and may t ake such act i on as i s i mpl i edl y 
aut hor i zed t o car r y out  t he r epr esent at i on.   

[ 2]  On occasi on,  however ,  a l awyer  and a c l i ent  may 
di sagr ee about  t he means t o be used t o accompl i sh t he c l i ent ' s 
obj ect i ves.  Cl i ent s nor mal l y def er  t o t he speci al  knowl edge and 
ski l l  of  t hei r  l awyer  wi t h r espect  t o t he means t o be used t o 
accompl i sh t hei r  obj ect i ves,  par t i cul ar l y wi t h r espect  t o 
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t echni cal ,  l egal  and t act i cal  mat t er s.  Conver sel y,  l awyer s 
usual l y def er  t o t he c l i ent  r egar di ng such quest i ons as t he 
expense t o be i ncur r ed and concer n f or  t hi r d per sons who mi ght  
be adver sel y af f ect ed.  Because of  t he var i ed nat ur e of  t he 
mat t er s about  whi ch a l awyer  and cl i ent  mi ght  di sagr ee and 
because t he act i ons i n quest i on may i mpl i cat e t he i nt er est s of  a 
t r i bunal  or  ot her  per sons,  t hi s Rul e does not  pr escr i be how such 
di sagr eement s ar e t o be r esol ved.  Ot her  l aw,  however ,  may be 
appl i cabl e and shoul d be consul t ed by t he l awyer .  The l awyer  
shoul d al so consul t  wi t h t he c l i ent  and seek a mut ual l y 
accept abl e r esol ut i on of  t he di sagr eement .  I f  such ef f or t s ar e 
unavai l i ng and t he l awyer  has a f undament al  di sagr eement  wi t h 
t he c l i ent ,  t he l awyer  may wi t hdr aw f r om t he r epr esent at i on.  See 
Rul e 1. 16( b) ( 4) .  Conver sel y,  t he c l i ent  may r esol ve t he 
di sagr eement  by di schar gi ng t he l awyer .  See Rul e 1. 16( a) ( 3) .  

[ 3]  At  t he out set  of  a r epr esent at i on,  t he c l i ent  may 
aut hor i ze t he l awyer  t o t ake speci f i c  act i on on t he cl i ent ' s 
behal f  wi t hout  f ur t her  consul t at i on.  Absent  a mat er i al  change i n 
c i r cumst ances and subj ect  t o Rul e 1. 4,  a l awyer  may r el y on such 
an advance aut hor i zat i on.  The cl i ent  may,  however ,  r evoke such 
aut hor i t y at  any t i me.  

[ 4]  I n a case i n whi ch t he cl i ent  appear s t o be suf f er i ng 
di mi ni shed capaci t y,  t he l awyer ' s dut y t o abi de by t he c l i ent ' s  
deci s i ons i s t o be gui ded by r ef er ence t o Rul e 1. 14.  

 

I ndependence f r om Cl i ent ' s Vi ews or  Act i v i t i es 

[ 5]  Legal  r epr esent at i on shoul d not  be deni ed t o peopl e who 
ar e unabl e t o af f or d l egal  ser vi ces,  or  whose cause i s 
cont r over si al  or  t he subj ect  of  popul ar  di sappr oval .  By t he same 
t oken,  r epr esent i ng a c l i ent  does not  const i t ut e appr oval  of  t he 
c l i ent ' s v i ews or  act i v i t i es.  

 

Agr eement s Li mi t i ng Scope of  Repr esent at i on 

[ 6]  The scope of  ser vi ces t o be pr ovi ded by a l awyer  may be 
l i mi t ed by agr eement  wi t h t he c l i ent  or  by t he t er ms under  whi ch 
t he l awyer ' s ser vi ces ar e made avai l abl e t o t he c l i ent .  When a 
l awyer  has been r et ai ned by an i nsur er  t o r epr esent  an i nsur ed,  
f or  exampl e,  t he r epr esent at i on may be l i mi t ed t o mat t er s 
r el at ed t o t he i nsur ance cover age.  A l i mi t ed r epr esent at i on may 
be appr opr i at e because t he cl i ent  has l i mi t ed obj ect i ves f or  t he 
r epr esent at i on.  I n addi t i on,  t he t er ms upon whi ch r epr esent at i on 
i s under t aken may excl ude speci f i c  means t hat  mi ght  ot her wi se be 
used t o accompl i sh t he c l i ent ' s obj ect i ves.  Such l i mi t at i ons may 
excl ude act i ons t hat  t he c l i ent  t hi nks ar e t oo cost l y or  t hat  
t he l awyer  r egar ds as r epugnant  or  i mpr udent .  

[ 7]  Al t hough t hi s Rul e af f or ds t he l awyer  and cl i ent  
subst ant i al  l at i t ude t o l i mi t  t he r epr esent at i on,  t he l i mi t at i on 
must  be r easonabl e under  t he c i r cumst ances.  I f ,  f or  exampl e,  a 
c l i ent ' s obj ect i ve i s l i mi t ed t o secur i ng gener al  i nf or mat i on 
about  t he l aw t he cl i ent  needs i n or der  t o handl e a common and 
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t ypi cal l y uncompl i cat ed l egal  pr obl em,  t he l awyer  and cl i ent  may 
agr ee t hat  t he l awyer ' s ser vi ces wi l l  be l i mi t ed t o a br i ef  
t el ephone consul t at i on.  Such a l i mi t at i on,  however ,  woul d not  be 
r easonabl e i f  t he t i me al l ot t ed was not  suf f i c i ent  t o y i el d 
advi ce upon whi ch t he cl i ent  coul d r el y.  Al t hough an agr eement  
f or  a l i mi t ed r epr esent at i on does not  exempt  a l awyer  f r om t he 
dut y t o pr ovi de compet ent  r epr esent at i on,  t he l i mi t at i on i s a 
f act or  t o be consi der ed when det er mi ni ng t he l egal  knowl edge,  
ski l l ,  t hor oughness and pr epar at i on r easonabl y necessar y f or  t he 
r epr esent at i on.  See Rul e 1. 1.  

[ 8]  Al l  agr eement s concer ni ng a l awyer ' s r epr esent at i on of  
a c l i ent  must  accor d wi t h t he Rul es of  Pr of essi onal  Conduct  and 
ot her  l aw.  See,  e. g. ,  Rul es 1. 1,  1. 8 and 5. 6.  

 

Cr i mi nal ,  Fr audul ent  and Pr ohi bi t ed Tr ansact i ons  

[ 9]  Par agr aph ( d)  pr ohi bi t s a l awyer  f r om knowi ngl y 
counsel i ng or  assi st i ng a c l i ent  t o commi t  a cr i me or  f r aud.  
Thi s pr ohi bi t i on,  however ,  does not  pr ecl ude t he l awyer  f r om 
gi v i ng an honest  opi ni on about  t he act ual  consequences t hat  
appear  l i kel y t o r esul t  f r om a cl i ent ' s conduct .  Nor  does t he 
f act  t hat  a c l i ent  uses advi ce i n a cour se of  act i on t hat  i s 
cr i mi nal  or  f r audul ent  of  i t sel f  make a l awyer  a par t y t o t he 
cour se of  act i on.  Ther e i s a cr i t i cal  di st i nct i on bet ween 
pr esent i ng an anal ysi s of  l egal  aspect s of  quest i onabl e conduct  
and r ecommendi ng t he means by whi ch a cr i me or  f r aud mi ght  be 
commi t t ed wi t h i mpuni t y.  

[ 10]  When t he cl i ent ' s cour se of  act i on has al r eady begun 
and i s cont i nui ng,  t he l awyer ' s r esponsi bi l i t y  i s  especi al l y 
del i cat e.  The l awyer  i s r equi r ed t o avoi d assi st i ng t he c l i ent ,  
f or  exampl e,  by dr af t i ng or  del i ver i ng document s t hat  t he l awyer  
knows ar e f r audul ent  or  by suggest i ng how t he wr ongdoi ng mi ght  
be conceal ed.  A l awyer  may not  cont i nue assi st i ng a c l i ent  i n 
conduct  t hat  t he l awyer  or i gi nal l y supposed was l egal l y pr oper  
but  t hen di scover s i s cr i mi nal  or  f r audul ent .  The l awyer  must ,  
t her ef or e,  wi t hdr aw f r om t he r epr esent at i on of  t he c l i ent  i n t he 
mat t er .  See Rul e 1. 16( a) .  I n some cases,  wi t hdr awal  al one mi ght  
be i nsuf f i c i ent .  I t  may be necessar y f or  t he l awyer  t o gi ve 
not i ce of  t he f act  of  wi t hdr awal  and t o di saf f i r m any opi ni on,  
document ,  af f i r mat i on or  t he l i ke.  See Rul e 4. 1.  

[ 11]  Wher e t he cl i ent  i s  a f i duci ar y,  t he l awyer  may be 
char ged wi t h speci al  obl i gat i ons i n deal i ngs wi t h a benef i c i ar y.  

[ 12]  Par agr aph ( d)  appl i es whet her  or  not  t he def r auded 
par t y i s a par t y t o t he t r ansact i on.  Hence,  a l awyer  must  not  
par t i c i pat e i n a t r ansact i on t o ef f ect uat e cr i mi nal  or  
f r audul ent  avoi dance of  t ax l i abi l i t y .  Par agr aph ( d)  does not  
pr ecl ude under t aki ng a cr i mi nal  def ense i nci dent  t o a gener al  
r et ai ner  f or  l egal  ser vi ces t o a l awf ul  ent er pr i se.  The l ast  
c l ause of  par agr aph ( d)  r ecogni zes t hat  det er mi ni ng t he val i di t y  
or  i nt er pr et at i on of  a st at ut e or  r egul at i on may r equi r e a 
cour se of  act i on i nvol v i ng di sobedi ence of  t he st at ut e or  
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r egul at i on or  of  t he i nt er pr et at i on pl aced upon i t  by 
gover nment al  aut hor i t i es.  

[ 13]  I f  a l awyer  comes t o know or  r easonabl y shoul d know 
t hat  a c l i ent  expect s assi st ance not  per mi t t ed by t he Rul es of  
Pr of essi onal  Conduct  or  ot her  l aw or  i f  t he l awyer  i nt ends t o 
act  cont r ar y t o t he c l i ent ' s  i nst r uct i ons,  t he l awyer  must  
consul t  wi t h t he c l i ent  r egar di ng t he l i mi t at i ons on t he 
l awyer ' s conduct .  See Rul e 1. 4( a) ( 5) .  

 

SCR 20: 1. 3  Di l i gence  

A l awyer  shal l  act  wi t h r easonabl e di l i gence and pr ompt ness 
i n r epr esent i ng a c l i ent .  

 

ABA Comment  
 

[ 1]  A l awyer  shoul d pur sue a mat t er  on behal f  of  a c l i ent  
despi t e opposi t i on,  obst r uct i on or  per sonal  i nconveni ence t o t he 
l awyer ,  and t ake what ever  l awf ul  and et hi cal  measur es ar e 
r equi r ed t o v i ndi cat e a c l i ent ' s cause or  endeavor .  A l awyer  
must  al so act  wi t h commi t ment  and dedi cat i on t o t he i nt er est s of  
t he c l i ent  and wi t h zeal  i n advocacy upon t he cl i ent ' s behal f .  A 
l awyer  i s not  bound,  however ,  t o pr ess f or  ever y advant age t hat  
mi ght  be r eal i zed f or  a c l i ent .  For  exampl e,  a l awyer  may have 
aut hor i t y t o exer ci se pr of essi onal  di scr et i on i n det er mi ni ng t he 
means by whi ch a mat t er  shoul d be pur sued.  See Rul e 1. 2.  The 
l awyer ' s dut y t o act  wi t h r easonabl e di l i gence does not  r equi r e 
t he use of  of f ensi ve t act i cs or  pr ecl ude t he t r eat i ng of  al l  
per sons i nvol ved i n t he l egal  pr ocess wi t h cour t esy and r espect .  

[ 2]  A l awyer ' s wor k l oad must  be cont r ol l ed so t hat  each 
mat t er  can be handl ed compet ent l y.  

[ 3]  Per haps no pr of essi onal  shor t comi ng i s mor e wi del y 
r esent ed t han pr ocr ast i nat i on.  A c l i ent ' s i nt er est s of t en can be 
adver sel y af f ect ed by t he passage of  t i me or  t he change of  
condi t i ons;  i n ext r eme i nst ances,  as when a l awyer  over l ooks a 
st at ut e of  l i mi t at i ons,  t he c l i ent ' s l egal  posi t i on may be 
dest r oyed.  Even when t he cl i ent ' s i nt er est s ar e not  af f ect ed i n 
subst ance,  however ,  unr easonabl e del ay can cause a c l i ent  
needl ess anxi et y and under mi ne conf i dence i n t he l awyer ' s 
t r ust wor t hi ness.  A l awyer ' s dut y t o act  wi t h r easonabl e 
pr ompt ness,  however ,  does not  pr ecl ude t he l awyer  f r om agr eei ng 
t o a r easonabl e r equest  f or  a post ponement  t hat  wi l l  not  
pr ej udi ce t he l awyer ' s c l i ent .  

[ 4]  Unl ess t he r el at i onshi p i s t er mi nat ed as pr ovi ded i n 
Rul e 1. 16,  a l awyer  shoul d car r y t hr ough t o concl usi on al l  
mat t er s under t aken f or  a c l i ent .  I f  a l awyer ' s  empl oyment  i s 
l i mi t ed t o a speci f i c  mat t er ,  t he r el at i onshi p t er mi nat es when 
t he mat t er  has been r esol ved.  I f  a l awyer  has ser ved a c l i ent  
over  a subst ant i al  per i od i n a var i et y of  mat t er s,  t he c l i ent  
somet i mes may assume t hat  t he l awyer  wi l l  cont i nue t o ser ve on a 
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cont i nui ng basi s  unl ess t he l awyer  gi ves not i ce of  wi t hdr awal .  
Doubt  about  whet her  a c l i ent - l awyer  r el at i onshi p st i l l  exi st s 
shoul d be cl ar i f i ed by t he l awyer ,  pr ef er abl y i n wr i t i ng,  so 
t hat  t he c l i ent  wi l l  not  mi st akenl y suppose t he l awyer  i s 
l ooki ng af t er  t he c l i ent ' s af f ai r s when t he l awyer  has ceased t o 
do so.  For  exampl e,  i f  a l awyer  has handl ed a j udi c i al  or  
admi ni st r at i ve pr oceedi ng t hat  pr oduced a r esul t  adver se t o t he 
c l i ent  and t he l awyer  and t he cl i ent  have not  agr eed t hat  t he 
l awyer  wi l l  handl e t he mat t er  on appeal ,  t he l awyer  must  consul t  
wi t h t he c l i ent  about  t he possi bi l i t y  of  appeal  bef or e 
r el i nqui shi ng r esponsi bi l i t y  f or  t he mat t er .  See Rul e 1. 4( a) ( 2) .  
Whet her  t he l awyer  i s obl i gat ed t o pr osecut e t he appeal  f or  t he 
c l i ent  depends on t he scope of  t he r epr esent at i on t he l awyer  has 
agr eed t o pr ovi de t o t he c l i ent .  See Rul e 1. 2.  

[ 5]  To pr event  negl ect  of  c l i ent  mat t er s i n t he event  of  a 
sol e pr act i t i oner ' s deat h or  di sabi l i t y ,  t he dut y of  di l i gence 
may r equi r e t hat  each sol e pr act i t i oner  pr epar e a pl an,  i n 
conf or mi t y wi t h appl i cabl e r ul es,  t hat  desi gnat es anot her  
compet ent  l awyer  t o r evi ew cl i ent  f i l es,  not i f y each cl i ent  of  
t he l awyer ' s deat h or  di sabi l i t y,  and det er mi ne whet her  t her e i s 
a need f or  i mmedi at e pr ot ect i ve act i on.   Cf .  MODEL RULES FOR LAWYER 
DI SCI PLI NARY ENFORCEMENT R.  28 ( 2002)  ( pr ovi di ng f or  cour t  
appoi nt ment  of  a l awyer  t o i nvent or y f i l es and t ake ot her  
pr ot ect i ve act i on i n absence of  a pl an pr ovi di ng f or  anot her  
l awyer  t o pr ot ect  t he i nt er est s of  t he c l i ent s of  a deceased or  
di sabl ed l awyer ) .  

 

SCR 20: 1. 4  Communi cat i on 

( a)  A l awyer  shal l :  

 ( 1)  Pr ompt l y i nf or m t he cl i ent  of  any deci s i on or  
c i r cumst ance wi t h r espect  t o whi ch t he cl i ent ' s i nf or med 
consent ,  as def i ned i n SCR 20: 1. 0( f ) ,  i s  r equi r ed by t hese 
r ul es;   

 ( 2)  r easonabl y consul t  wi t h t he c l i ent  about  t he means by 
whi ch t he cl i ent ' s obj ect i ves ar e t o be accompl i shed;  

 ( 3)  keep t he cl i ent  r easonabl y i nf or med about  t he st at us 
of  t he mat t er ;   

 ( 4)  pr ompt l y compl y wi t h r easonabl e r equest s by t he 
c l i ent  f or  i nf or mat i on;  and 

 ( 5)  consul t  wi t h t he c l i ent  about  any r el evant  l i mi t at i on 
on t he l awyer ' s conduct  when t he l awyer  knows t hat  t he c l i ent  
expect s assi st ance not  per mi t t ed by t he Rul es of  Pr of essi onal  
Conduct  or  ot her  l aw.  

( b)  A l awyer  shal l  expl ai n a mat t er  t o t he ext ent  
r easonabl y necessar y t o per mi t  t he c l i ent  t o make i nf or med 
deci s i ons r egar di ng t he r epr esent at i on.  

 

Wi sconsi n Commi t t ee Comment  
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Par agr aph ( a) ( 4)  di f f er s f r om t he Model  Rul e i n t hat  t he 
wor ds " by t he c l i ent "  ar e added f or  t he sake of  c l ar i t y.  

 

ABA Comment  
 

[ 1]  Reasonabl e communi cat i on bet ween t he l awyer  and t he 
cl i ent  i s  necessar y f or  t he c l i ent  ef f ect i vel y t o par t i c i pat e i n 
t he r epr esent at i on.  

 

Communi cat i ng wi t h Cl i ent  

[ 2]  I f  t hese Rul es r equi r e t hat  a par t i cul ar  dec i s i on about  
t he r epr esent at i on be made by t he c l i ent ,  par agr aph ( a) ( 1)  
r equi r es t hat  t he l awyer  pr ompt l y consul t  wi t h and secur e t he 
c l i ent ' s consent  pr i or  t o t aki ng act i on unl ess pr i or  di scussi ons 
wi t h t he c l i ent  have r esol ved what  act i on t he c l i ent  want s t he 
l awyer  t o t ake.  For  exampl e,  a l awyer  who r ecei ves f r om opposi ng 
counsel  an of f er  of  set t l ement  i n a c i v i l  cont r over sy or  a 
pr of f er ed pl ea bar gai n i n a cr i mi nal  case must  pr ompt l y i nf or m 
t he cl i ent  of  i t s  subst ance unl ess t he c l i ent  has pr evi ousl y 
i ndi cat ed t hat  t he pr oposal  wi l l  be accept abl e or  unaccept abl e 
or  has aut hor i zed t he l awyer  t o accept  or  t o r ej ect  t he of f er .  
See Rul e 1. 2( a) .  

[ 3]  Par agr aph ( a) ( 2)  r equi r es t he l awyer  t o r easonabl y 
consul t  wi t h t he c l i ent  about  t he means t o be used t o accompl i sh 
t he c l i ent ' s obj ect i ves.  I n some si t uat i ons — dependi ng on bot h 
t he i mpor t ance of  t he act i on under  consi der at i on and t he 
f easi bi l i t y  of  consul t i ng wi t h t he c l i ent  — t hi s dut y wi l l  
r equi r e consul t at i on pr i or  t o t aki ng act i on.  I n ot her  
c i r cumst ances,  such as dur i ng a t r i al  when an i mmedi at e deci s i on 
must  be made,  t he exi gency of  t he s i t uat i on may r equi r e t he 
l awyer  t o act  wi t hout  pr i or  consul t at i on.  I n such cases t he 
l awyer  must  nonet hel ess act  r easonabl y t o i nf or m t he cl i ent  of  
act i ons t he l awyer  has t aken on t he c l i ent ' s behal f .  
Addi t i onal l y,  par agr aph ( a) ( 3)  r equi r es t hat  t he l awyer  keep t he 
cl i ent  r easonabl y i nf or med about  t he st at us of  t he mat t er ,  such 
as s i gni f i cant  devel opment s af f ect i ng t he t i mi ng or  t he 
subst ance of  t he r epr esent at i on.  

[ 4]  A l awyer ' s r egul ar  communi cat i on wi t h c l i ent s wi l l  
mi ni mi ze t he occasi ons on whi ch a c l i ent  wi l l  need t o r equest  
i nf or mat i on concer ni ng t he r epr esent at i on.  When a c l i ent  makes a 
r easonabl e r equest  f or  i nf or mat i on,  however ,  par agr aph ( a) ( 4)  
r equi r es pr ompt  compl i ance wi t h t he r equest ,  or  i f  a pr ompt  
r esponse i s not  f easi bl e,  t hat  t he l awyer ,  or  a member  of  t he 
l awyer ' s st af f ,  acknowl edge r ecei pt  of  t he r equest  and advi se 
t he c l i ent  when a r esponse may be expect ed.  Cl i ent  t el ephone 
cal l s shoul d be pr ompt l y r et ur ned or  acknowl edged.  

 
Expl ai ni ng Mat t er s 
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[ 5]  The cl i ent  shoul d have suf f i c i ent  i nf or mat i on t o 
par t i c i pat e i nt el l i gent l y i n deci s i ons concer ni ng t he obj ect i ves 
of  t he r epr esent at i on and t he means by whi ch t hey ar e t o be 
pur sued,  t o t he ext ent  t he c l i ent  i s  wi l l i ng and abl e t o do so.  
Adequacy of  communi cat i on depends i n par t  on t he ki nd of  advi ce 
or  assi st ance t hat  i s i nvol ved.  For  exampl e,  when t her e i s t i me 
t o expl ai n a pr oposal  made i n a negot i at i on,  t he l awyer  shoul d 
r evi ew al l  i mpor t ant  pr ovi s i ons wi t h t he c l i ent  bef or e 
pr oceedi ng t o an agr eement .  I n l i t i gat i on a l awyer  shoul d 
expl ai n t he gener al  st r at egy and pr ospect s of  success and 
or di nar i l y  shoul d consul t  t he c l i ent  on t act i cs t hat  ar e l i kel y  
t o r esul t  i n s i gni f i cant  expense or  t o i nj ur e or  coer ce ot her s.  
On t he ot her  hand,  a l awyer  or di nar i l y  wi l l  not  be expect ed t o 
descr i be t r i al  or  negot i at i on st r at egy i n det ai l .  The gui di ng 
pr i nci pl e i s t hat  t he l awyer  shoul d f ul f i l l  r easonabl e c l i ent  
expect at i ons f or  i nf or mat i on consi st ent  wi t h t he dut y t o act  i n 
t he c l i ent ' s best  i nt er est s,  and t he cl i ent ' s over al l  
r equi r ement s as t o t he char act er  of  r epr esent at i on.  I n cer t ai n 
c i r cumst ances,  such as when a l awyer  asks a c l i ent  t o consent  t o 
a r epr esent at i on af f ect ed by a conf l i c t  of  i nt er est ,  t he c l i ent  
must  gi ve i nf or med consent ,  as def i ned i n Rul e 1. 0( e) .  

[ 6]  Or di nar i l y ,  t he i nf or mat i on t o be pr ovi ded i s t hat  
appr opr i at e f or  a c l i ent  who i s a compr ehendi ng and r esponsi bl e 
adul t .  However ,  f ul l y  i nf or mi ng t he cl i ent  accor di ng t o t hi s 
st andar d may be i mpr act i cabl e,  f or  exampl e,  wher e t he cl i ent  i s  
a chi l d or  suf f er s f r om di mi ni shed capaci t y.  See Rul e 1. 14.  When 
t he cl i ent  i s  an or gani zat i on or  gr oup,  i t  i s  of t en i mpossi bl e 
or  i nappr opr i at e t o i nf or m ever y one of  i t s  member s about  i t s 
l egal  af f ai r s;  or di nar i l y ,  t he l awyer  shoul d addr ess 
communi cat i ons t o t he appr opr i at e of f i c i al s of  t he or gani zat i on.  
See Rul e 1. 13.  Wher e many r out i ne mat t er s ar e i nvol ved,  a syst em 
of  l i mi t ed or  occasi onal  r epor t i ng may be ar r anged wi t h t he 
c l i ent .  

 

Wi t hhol di ng I nf or mat i on 

[ 7]  I n some ci r cumst ances,  a l awyer  may be j ust i f i ed i n 
del ayi ng t r ansmi ssi on of  i nf or mat i on when t he cl i ent  woul d be 
l i kel y t o r eact  i mpr udent l y t o an i mmedi at e communi cat i on.  Thus,  
a l awyer  mi ght  wi t hhol d a psychi at r i c di agnosi s of  a c l i ent  when 
t he exami ni ng psychi at r i st  i ndi cat es t hat  di scl osur e woul d har m 
t he cl i ent .  A l awyer  may not  wi t hhol d i nf or mat i on t o ser ve t he 
l awyer ' s own i nt er est  or  conveni ence or  t he i nt er est s or  
conveni ence of  anot her  per son.  Rul es or  cour t  or der s gover ni ng 
l i t i gat i on may pr ovi de t hat  i nf or mat i on suppl i ed t o a l awyer  may 
not  be di scl osed t o t he c l i ent .  Rul e 3. 4( c)  di r ect s compl i ance 
wi t h such r ul es or  or der s.  

 

SCR 20: 1. 5  Fees 

( a)  A l awyer  shal l  not  make an agr eement  f or ,  char ge,  or  
col l ect  an unr easonabl e f ee or  an unr easonabl e amount  f or  
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expenses.  The f act or s t o be consi der ed i n det er mi ni ng t he 
r easonabl eness of  a f ee i ncl ude t he f ol l owi ng:   

 ( 1)  t he t i me and l abor  r equi r ed,  t he novel t y and 
di f f i cul t y of  t he quest i ons i nvol ved,  and t he ski l l  r equi s i t e t o 
per f or m t he l egal  ser vi ce pr oper l y;    

 ( 2)  t he l i kel i hood,  i f  appar ent  t o t he c l i ent ,  t hat  t he 
accept ance of  t he par t i cul ar  empl oyment  wi l l  pr ecl ude ot her  
empl oyment  by t he l awyer ;   

 ( 3)  t he f ee cust omar i l y char ged i n t he l ocal i t y f or  
s i mi l ar  l egal  ser vi ces;   

 ( 4)  t he amount  i nvol ved and t he r esul t s obt ai ned;   

 ( 5)  t he t i me l i mi t at i ons i mposed by t he c l i ent  or  by t he 
c i r cumst ances;   

 ( 6)  t he nat ur e and l engt h of  t he pr of essi onal  
r el at i onshi p wi t h t he c l i ent ;    

 ( 7)  t he exper i ence,  r eput at i on,  and abi l i t y  of  t he l awyer  
or  l awyer s per f or mi ng t he ser vi ces;  and  

 ( 8)  whet her  t he f ee i s f i xed or  cont i ngent .   

( b) ( 1)  The scope of  t he r epr esent at i on and t he basi s or  r at e 
of  t he f ee and expenses f or  whi ch t he cl i ent  wi l l  be r esponsi bl e 
shal l  be communi cat ed t o t he c l i ent  i n wr i t i ng,  bef or e or  wi t hi n 
a r easonabl e t i me af t er  commenci ng t he r epr esent at i on,  except  
when t he l awyer  wi l l  char ge a r egul ar l y r epr esent ed cl i ent  on 
t he same basi s or  r at e as i n t he past .   I f  i t  i s  r easonabl y 
f or eseeabl e t hat  t he t ot al  cost  of  r epr esent at i on t o t he c l i ent ,  
i ncl udi ng at t or ney' s f ees,  wi l l  be $1000 or  l ess,  t he 
communi cat i on may be or al  or  i n wr i t i ng.  Any changes i n t he 
basi s or  r at e of  t he f ee or  expenses shal l  al so be communi cat ed 
i n wr i t i ng t o t he c l i ent .    

 ( 2)  I f  t he t ot al  cost  of  r epr esent at i on t o t he c l i ent ,  
i ncl udi ng at t or ney' s f ees,  i s  mor e t han $1000,  t he pur pose and 
ef f ect  of  any r et ai ner  or  advance f ee t hat  i s pai d t o t he l awyer  
shal l  be communi cat ed i n wr i t i ng.   

 ( 3)  A l awyer  shal l  pr ompt l y r espond t o a c l i ent ' s r equest  
f or  i nf or mat i on concer ni ng f ees and expenses.    

( c)  A f ee may be cont i ngent  on t he out come of  t he mat t er  
f or  whi ch t he ser vi ce i s r ender ed,  except  i n a mat t er  i n whi ch a 
cont i ngent  f ee i s pr ohi bi t ed by par .  ( d)  or  ot her  l aw.  A 
cont i ngent  f ee agr eement  shal l  be i n a wr i t i ng s i gned by t he 
c l i ent ,  and shal l  st at e t he met hod by whi ch t he f ee i s t o be 
det er mi ned,  i ncl udi ng t he per cent age or  per cent ages t hat  shal l  
accr ue t o t he l awyer  i n t he event  of  set t l ement ,  t r i al  or  
appeal ;  l i t i gat i on and ot her  expenses t o be deduct ed f r om t he 
r ecover y;  and whet her  such expenses ar e t o be deduct ed bef or e or  
af t er  t he cont i ngent  f ee i s cal cul at ed.  The agr eement  must  
c l ear l y not i f y t he c l i ent  of  any expenses f or  whi ch t he cl i ent  
wi l l  be l i abl e whet her  or  not  t he c l i ent  i s  t he pr evai l i ng 
par t y.  Upon concl usi on of  a cont i ngent  f ee mat t er ,  t he l awyer  
shal l  pr ovi de t he cl i ent  wi t h a wr i t t en st at ement  st at i ng t he 
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out come of  t he mat t er  and i f  t her e i s a r ecover y,  showi ng t he 
r emi t t ance t o t he c l i ent  and t he met hod of  i t s  det er mi nat i on.   

( d)  A l awyer  shal l  not  ent er  i nt o an ar r angement  f or ,  
char ge,  or  col l ect  a cont i ngent  f ee:    

 ( 1)  i n any act i on af f ect i ng t he f ami l y,  i ncl udi ng but  not  
l i mi t ed t o di vor ce,  l egal  separ at i on,  annul ment ,  det er mi nat i on 
of  pat er ni t y,  set t i ng of  suppor t  and mai nt enance,  set t i ng of  
cust ody and physi cal  pl acement ,  pr oper t y di v i s i on,  par t i t i on of  
mar i t al  pr oper t y,  t er mi nat i on of  par ent al  r i ght s and adopt i on,  
pr ovi ded t hat  not hi ng her ei n shal l  pr ohi bi t  a cont i ngent  f ee f or  
t he col l ect i on of  past  due amount s of  suppor t  or  mai nt enance or  
pr oper t y di v i s i on.  

 ( 2)  f or  r epr esent i ng a def endant  i n a cr i mi nal  case or  
any pr oceedi ng t hat  coul d r esul t  i n depr i vat i on of  l i ber t y.   

( e)  A di v i s i on of  a f ee bet ween l awyer s who ar e not  i n t he 
same f i r m may be made onl y i f  t he t ot al  f ee i s r easonabl e and:  

 ( 1)  t he di v i s i on i s based on t he ser vi ces per f or med by 
each l awyer ,  and t he cl i ent  i s  advi sed of  and does not  obj ect  t o 
t he par t i c i pat i on of  al l  t he l awyer s i nvol ved and i s i nf or med i f  
t he f ee wi l l  i ncr ease as a r esul t  of  t hei r  i nvol vement ;  or  

 ( 2)  t he l awyer s f or mer l y pr act i ced t oget her  and t he 
payment  t o one l awyer  i s pur suant  t o a separ at i on or  r et i r ement  
agr eement  bet ween t hem;  or  

 ( 3)  pur suant  t o t he r ef er r al  of  a mat t er  bet ween t he 
l awyer s,  each l awyer  assumes t he same et hi cal  r esponsi bi l i t y  f or  
t he r epr esent at i on as i f  t he l awyer s wer e par t ner s i n t he same 
f i r m,  t he c l i ent  i s  i nf or med of  t he t er ms of  t he r ef er r al  
ar r angement ,  i ncl udi ng t he shar e each l awyer  wi l l  r ecei ve and 
whet her  t he over al l  f ee wi l l  i ncr ease,  and t he cl i ent  consent s 
i n a wr i t i ng s i gned by t he c l i ent .  

 

Wi sconsi n Commi t t ee Comment  
 

Par agr aph ( b)  di f f er s f r om t he Model  Rul e i n r equi r i ng t hat  
f ee and expense i nf or mat i on usual l y must  be communi cat ed t o t he 
c l i ent  i n wr i t i ng,  unl ess t he t ot al  cost  of  r epr esent at i on wi l l  
be $1000 or  l ess.   I n i nst ances when a l awyer  has r egul ar l y 
r epr esent ed a c l i ent ,  any changes i n t he basi s or  r at e of  t he 
f ee or  expenses may be communi cat ed i n wr i t i ng t o t he c l i ent  by 
a pr oper  r ef er ence on t he per i odi c bi l l i ng st at ement  pr ovi ded t o 
t he c l i ent  wi t hi n a r easonabl e t i me af t er  t he basi s or  r at e of  
t he f ee or  expenses has been changed.   The communi cat i on t o t he 
c l i ent  t hr ough t he bi l l i ng st at ement  shoul d c l ear l y i ndi cat e 
t hat  a change i n t he basi s or  r at e of  t he f ee or  expenses has 
occur r ed al ong wi t h an i ndi cat i on of  t he new basi s or  r at e of  
t he f ee or  expenses.   A l awyer  shoul d advi se t he c l i ent  at  t he 
t i me of  commencement  of  r epr esent at i on of  t he l i kel i hood of  a 
per i odi c change i n t he basi s or  r at e of  t he f ee or  expenses t hat  
wi l l  be char ged t o t he c l i ent .   
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I n addi t i on,  par agr aph ( b)  di f f er s f r om t he Model  Rul e i n 
r equi r i ng t hat  t he pur pose and ef f ect  of  any r et ai ner  or  advance 
f ee pai d t o t he l awyer  shal l  be communi cat ed i n wr i t i ng and t hat  
a l awyer  shal l  pr ompt l y r espond t o a c l i ent ' s r equest  f or  
i nf or mat i on concer ni ng f ees and expenses.   The l awyer  shoul d 
i nf or m t he cl i ent  of  t he pur pose and ef f ect  of  any r et ai ner  or  
advance f ee.   Speci f i cal l y,  t he l awyer  shoul d i dent i f y whet her  
any por t i on,  and i f  so what  por t i on,  of  t he f ee i s a t r ue 
r et ai ner .   A t r ue nonr ef undabl e r et ai ner  i s a f ee t hat  a l awyer  
char ges t he cl i ent  not  necessar i l y  f or  speci f i c  ser vi ces t o be 
per f or med but ,  f or  exampl e,  t o ensur e t he l awyer ' s avai l abi l i t y  
whenever  t he c l i ent  may need l egal  ser vi ces.   These f ees become 
t he pr oper t y of  t he l awyer  when r ecei ved and may not  be 
deposi t ed i nt o t he l awyer ' s t r ust  account .   I n addi t i on,  t hey 
ar e pr esumed t o be nonr ef undabl e,  pr ovi ded t hat  t hey meet  t he 
" r easonabl e"  st andar d of  SCR 20: 1. 5.   Such r et ai ner s ar e t o be 
di st i ngui shed f r om an " advance"  whi ch gener al l y i s consi der ed t o 
be ear ned onl y as ser vi ces ar e per f or med,  and whi ch shoul d be 
deposi t ed i nt o t he l awyer ' s t r ust  account .   See SCR 20: 1. 15.   
These f unds do not  bel ong t o t he l awyer  and shoul d be r et ur ned 
i f  not  ear ned.   SCR 20: 1. 16( d)  expr essl y pr ovi des t hat  any 
" advance payment  of  f ee t hat  has not  been ear ned"  shoul d be 
r et ur ned t o t he c l i ent  upon t er mi nat i on of  t he r epr esent at i on.  
See al so St at e Bar  of  Wi s.  Comm.  on Pr of ' l  Et hi cs,  For mal  Op.  E-
93- 4 ( 1993) .  

Par agr aph ( d)  pr eser ves t he mor e expl i c i t  st at ement  of  
l i mi t at i ons on cont i ngent  f ees t hat  has been par t  of  Wi sconsi n 
l aw si nce t he or i gi nal  adopt i on of  t he Rul es of  Pr of essi onal  
Conduct  i n t he st at e.  

Par agr aph ( e)  di f f er s f r om t he Model  Rul e i n sever al  
r espect s.  The di v i s i on of  a f ee " based on"  r at her  t han " i n 
pr opor t i on t o"  t he ser vi ces per f or med cl ar i f i es t hat  f ee 
di v i s i ons need not  consi st  of  a per cent age cal cul at i on.  The r ul e 
al so r ecogni zes t hat  l awyer s who f or mer l y pr act i ced t oget her  may 
di v i de a f ee pur suant  t o a separ at i on or  r et i r ement  agr eement  
bet ween t hem.  I n addi t i on,  t he st andar ds gover ni ng r ef er r al  
ar r angement s ar e made mor e expl i c i t .  

 

Di sput e Over  Fees 

Ar bi t r at i on pr ovi des an expedi t i ous,  i nexpensi ve met hod f or  
l awyer s and cl i ent s t o r esol ve di sput es r egar di ng f ees.   I t  al so 
avoi ds l i t i gat i on t hat  mi ght  f ur t her  exacer bat e t he 
r el at i onshi p.  I f  a pr ocedur e has been est abl i shed f or  r esol ut i on 
of  f ee di sput es,  such as an ar bi t r at i on or  medi at i on pr ocedur e 
est abl i shed by t he bar ,  t he l awyer  must  compl y wi t h t he 
pr ocedur e when i t  i s  mandat or y,  and,  even when i t  i s  vol unt ar y,  
t he l awyer  shoul d consci ent i ousl y consi der  submi t t i ng t o i t .   
See al so ABA Comment  [ 9] .  

 

Fee Est i mat es 
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Compl i ance wi t h t he f ol l owi ng gui del i nes i s a desi r abl e 
pr act i ce:  ( a)  t he l awyer  pr ovi di ng t o t he c l i ent ,  no l at er  t han 
a r easonabl e t i me af t er  commenci ng t he r epr esent at i on,  a wr i t t en 
est i mat e of  t he f ees t hat  t he l awyer  wi l l  char ge t he cl i ent  as a 
r esul t  of  t he r epr esent at i on;  ( b)  i f ,  at  any t i me and f r om t i me 
t o t i me dur i ng t he cour se of  t he r epr esent at i on,  t he f ee 
est i mat e or i gi nal l y pr ovi ded becomes subst ant i al l y  i naccur at e,  
t he l awyer  t i mel y pr ovi di ng a r evi sed wr i t t en est i mat e or  
r evi sed wr i t t en est i mat es t o t he c l i ent ;  ( c)  t he c l i ent  
accept i ng t he r epr esent at i on f ol l owi ng pr ovi s i on of  t he est i mat e 
or  est i mat es;  and ( d)  t he l awyer  char gi ng f ees r easonabl y 
consi st ent  wi t h t he est i mat e or  est i mat es gi ven.    

 

ABA Comment  
 

Reasonabl eness of  Fee and Expenses 

[ 1]  Par agr aph ( a)  r equi r es t hat  l awyer s char ge f ees t hat  
ar e r easonabl e under  t he c i r cumst ances.  The f act or s speci f i ed i n 
( 1)  t hr ough ( 8)  ar e not  excl usi ve.  Nor  wi l l  each f act or  be 
r el evant  i n each i nst ance.  Par agr aph ( a)  al so r equi r es t hat  
expenses f or  whi ch t he cl i ent  wi l l  be char ged must  be 
r easonabl e.  A l awyer  may seek r ei mbur sement  f or  t he cost  of  
ser vi ces per f or med i n- house,  such as copyi ng,  or  f or  ot her  
expenses i ncur r ed i n- house,  such as t el ephone char ges,  ei t her  by 
char gi ng a r easonabl e amount  t o whi ch t he cl i ent  has agr eed i n 
advance or  by char gi ng an amount  t hat  r easonabl y r ef l ect s t he 
cost  i ncur r ed by t he l awyer .  

 

Basi s or  Rat e of  Fee 

[ 2]  When t he l awyer  has r egul ar l y r epr esent ed a c l i ent ,  
t hey or di nar i l y  wi l l  have evol ved an under st andi ng concer ni ng 
t he basi s or  r at e of  t he f ee and t he expenses f or  whi ch t he 
cl i ent  wi l l  be r esponsi bl e.  I n a new cl i ent - l awyer  r el at i onshi p,  
however ,  an under st andi ng as t o f ees and expenses must  be 
pr ompt l y est abl i shed.  Gener al l y,  i t  i s  desi r abl e t o f ur ni sh t he 
c l i ent  wi t h at  l east  a s i mpl e memor andum or  copy of  t he l awyer ' s  
cust omar y f ee ar r angement s t hat  st at es t he gener al  nat ur e of  t he 
l egal  ser vi ces t o be pr ovi ded,  t he basi s,  r at e or  t ot al  amount  
of  t he f ee and whet her  and t o what  ext ent  t he c l i ent  wi l l  be 
r esponsi bl e f or  any cost s,  expenses or  di sbur sement s i n t he 
cour se of  t he r epr esent at i on.  A wr i t t en st at ement  concer ni ng t he 
t er ms of  t he engagement  r educes t he possi bi l i t y  of  
mi sunder st andi ng.  

[ 3]  Cont i ngent  f ees,  l i ke any ot her  f ees,  ar e subj ect  t o 
t he r easonabl eness st andar d of  par agr aph ( a)  of  t hi s Rul e.  I n 
det er mi ni ng whet her  a par t i cul ar  cont i ngent  f ee i s r easonabl e,  
or  whet her  i t  i s  r easonabl e t o char ge any f or m of  cont i ngent  
f ee,  a l awyer  must  consi der  t he f act or s t hat  ar e r el evant  under  
t he c i r cumst ances.  Appl i cabl e l aw may i mpose l i mi t at i ons on 
cont i ngent  f ees,  such as a cei l i ng on t he per cent age al l owabl e,  
or  may r equi r e a l awyer  t o of f er  c l i ent s an al t er nat i ve basi s 
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f or  t he f ee.  Appl i cabl e l aw al so may appl y t o s i t uat i ons ot her  
t han a cont i ngent  f ee,  f or  exampl e,  gover nment  r egul at i ons 
r egar di ng f ees i n cer t ai n t ax mat t er s.  

 

Ter ms of  Payment  

[ 4]  A l awyer  may r equi r e advance payment  of  a f ee,  but  i s 
obl i ged t o r et ur n any unear ned por t i on.  See Rul e 1. 16( d) .  A 
l awyer  may accept  pr oper t y i n payment  f or  ser vi ces,  such as an 
owner shi p i nt er est  i n an ent er pr i se,  pr ovi di ng t hi s does not  
i nvol ve acqui s i t i on of  a pr opr i et ar y i nt er est  i n t he cause of  
act i on or  subj ect  mat t er  of  t he l i t i gat i on cont r ar y t o Rul e 
1. 8( i ) .  However ,  a f ee pai d i n pr oper t y i nst ead of  money may be 
subj ect  t o t he r equi r ement s of  Rul e 1. 8( a)  because such f ees 
of t en have t he essent i al  qual i t i es of  a busi ness t r ansact i on 
wi t h t he c l i ent .  

[ 5]  An agr eement  may not  be made whose t er ms mi ght  i nduce 
t he l awyer  i mpr oper l y t o cur t ai l  ser vi ces f or  t he c l i ent  or  
per f or m t hem i n a way cont r ar y t o t he c l i ent ' s i nt er est .  For  
exampl e,  a l awyer  shoul d not  ent er  i nt o an agr eement  wher eby 
ser vi ces ar e t o be pr ovi ded onl y up t o a st at ed amount  when i t  
i s  f or eseeabl e t hat  mor e ext ensi ve ser vi ces pr obabl y wi l l  be 
r equi r ed,  unl ess t he s i t uat i on i s adequat el y expl ai ned t o t he 
c l i ent .  Ot her wi se,  t he c l i ent  mi ght  have t o bar gai n f or  f ur t her  
assi st ance i n t he mi dst  of  a pr oceedi ng or  t r ansact i on.  However ,  
i t  i s  pr oper  t o def i ne t he ext ent  of  ser vi ces i n l i ght  of  t he 
c l i ent ' s abi l i t y  t o pay.  A l awyer  shoul d not  expl oi t  a f ee 
ar r angement  based pr i mar i l y on hour l y char ges by usi ng wast ef ul  
pr ocedur es.  

 

Pr ohi bi t ed Cont i ngent  Fees 

[ 6]  Par agr aph ( d)  pr ohi bi t s a l awyer  f r om char gi ng a 
cont i ngent  f ee i n a domest i c r el at i ons mat t er  when payment  i s 
cont i ngent  upon t he secur i ng of  a di vor ce or  upon t he amount  of  
al i mony or  suppor t  or  pr oper t y set t l ement  t o be obt ai ned.  Thi s 
pr ovi s i on does not  pr ecl ude a cont r act  f or  a cont i ngent  f ee f or  
l egal  r epr esent at i on i n connect i on wi t h t he r ecover y of  post -
j udgment  bal ances due under  suppor t ,  al i mony or  ot her  f i nanci al  
or der s because such cont r act s do not  i mpl i cat e t he same pol i cy 
concer ns.  

 

Di vi s i on of  Fee 

[ 7]  A di v i s i on of  f ee i s a s i ngl e bi l l i ng t o a c l i ent  
cover i ng t he f ee of  t wo or  mor e l awyer s who ar e not  i n t he same 
f i r m.  A di v i s i on of  f ee f aci l i t at es associ at i on of  mor e t han one 
l awyer  i n a mat t er  i n whi ch nei t her  al one coul d ser ve t he cl i ent  
as wel l ,  and most  of t en i s used when t he f ee i s cont i ngent  and 
t he di v i s i on i s bet ween a r ef er r i ng l awyer  and a t r i al  
speci al i st .  Par agr aph ( e)  per mi t s t he l awyer s t o di v i de a f ee 
ei t her  on t he basi s of  t he pr opor t i on of  ser vi ces t hey r ender  or  
i f  each l awyer  assumes r esponsi bi l i t y  f or  t he r epr esent at i on as 
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a whol e.  I n addi t i on,  t he c l i ent  must  agr ee t o t he ar r angement ,  
i ncl udi ng t he shar e t hat  each l awyer  i s t o r ecei ve,  and t he 
agr eement  must  be conf i r med i n wr i t i ng.  Cont i ngent  f ee 
agr eement s must  be i n a wr i t i ng s i gned by t he c l i ent  and must  
ot her wi se compl y wi t h par agr aph ( c)  of  t hi s Rul e.  Joi nt  
r esponsi bi l i t y  f or  t he r epr esent at i on ent ai l s f i nanci al  and 
et hi cal  r esponsi bi l i t y  f or  t he r epr esent at i on as i f  t he l awyer s 
wer e associ at ed i n a par t ner shi p.  A l awyer  shoul d onl y r ef er  a 
mat t er  t o a l awyer  whom t he r ef er r i ng l awyer  r easonabl y bel i eves 
i s compet ent  t o handl e t he mat t er .  See Rul e 1. 1.  

[ 8]  Par agr aph ( e)  does not  pr ohi bi t  or  r egul at e di v i s i on of  
f ees t o be r ecei ved i n t he f ut ur e f or  wor k done when l awyer s 
wer e pr evi ousl y associ at ed i n a l aw f i r m.  

 

Di sput es over  Fees 

[ 9]  I f  a pr ocedur e has been est abl i shed f or  r esol ut i on of  
f ee di sput es,  such as an ar bi t r at i on or  medi at i on pr ocedur e 
est abl i shed by t he bar ,  t he l awyer  must  compl y wi t h t he 
pr ocedur e when i t  i s  mandat or y,  and,  even when i t  i s  vol unt ar y,  
t he l awyer  shoul d consci ent i ousl y consi der  submi t t i ng t o i t .  Law 
may pr escr i be a pr ocedur e f or  det er mi ni ng a l awyer ' s f ee,  f or  
exampl e,  i n r epr esent at i on of  an execut or  or  admi ni st r at or ,  a 
c l ass or  a per son ent i t l ed t o a r easonabl e f ee as par t  of  t he 
measur e of  damages.  The l awyer  ent i t l ed t o such a f ee and a 
l awyer  r epr esent i ng anot her  par t y concer ned wi t h t he f ee shoul d 
compl y wi t h t he pr escr i bed pr ocedur e.  

 

SCR 20: 1. 6  Conf i dent i al i t y  

( a)  A l awyer  shal l  not  r eveal  i nf or mat i on r el at i ng t o t he 
r epr esent at i on of  a c l i ent  unl ess t he c l i ent  gi ves i nf or med 
consent ,  except  f or  di scl osur es t hat  ar e i mpl i edl y aut hor i zed i n 
or der  t o car r y out  t he r epr esent at i on,  and except  as st at ed i n 
par s.  ( b)  and ( c) .  

( b)  A l awyer  shal l  r eveal  i nf or mat i on r el at i ng t o t he 
r epr esent at i on of  a c l i ent  t o t he ext ent  t he l awyer  r easonabl y 
bel i eves necessar y t o pr event  t he c l i ent  f r om commi t t i ng a 
cr i mi nal  or  f r audul ent  act  t hat  t he l awyer  r easonabl y bel i eves 
i s l i kel y t o r esul t  i n deat h or  subst ant i al  bodi l y har m or  i n 
subst ant i al  i nj ur y t o t he f i nanci al  i nt er est  or  pr oper t y of  
anot her .  

( c)  A l awyer  may r eveal  i nf or mat i on r el at i ng t o t he 
r epr esent at i on of  a c l i ent  t o t he ext ent  t he l awyer  r easonabl y 
bel i eves necessar y:   

 ( 1)  t o pr event  r easonabl y l i kel y deat h or  subst ant i al  
bodi l y har m;   

 ( 2)  t o pr event ,  mi t i gat e or  r ect i f y subst ant i al  i nj ur y t o 
t he f i nanci al  i nt er est s or  pr oper t y of  anot her  t hat  i s  
r easonabl y cer t ai n t o r esul t  or  has r esul t ed f r om t he cl i ent ' s 
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commi ssi on of  a cr i me or  f r aud i n f ur t her ance of  whi ch t he 
cl i ent  has used t he l awyer ' s ser vi ces;   

 ( 3)  t o secur e l egal  advi ce about  t he l awyer ' s conduct  
under  t hese r ul es;   

 ( 4)  t o est abl i sh a c l ai m or  def ense on behal f  of  t he 
l awyer  i n a cont r over sy bet ween t he l awyer  and t he cl i ent ,  t o 
est abl i sh a def ense t o a cr i mi nal  char ge or  c i v i l  c l ai m agai nst  
t he l awyer  based upon conduct  i n whi ch t he cl i ent  was i nvol ved,  
or  t o r espond t o al l egat i ons i n any pr oceedi ng concer ni ng t he 
l awyer ' s r epr esent at i on of  t he c l i ent ;  or   

 ( 5)  t o compl y wi t h ot her  l aw or  a cour t  or der .   

 

Wi sconsi n Commi t t ee Comment  
 

The r ul e r et ai ns i n par agr aph ( b)  t he mandat or y di scl osur e 
r equi r ement s t hat  have been a par t  of  t he Wi sconsi n Supr eme 
Cour t  Rul es s i nce t hei r  i ni t i al  adopt i on.   Par agr aph ( c)  di f f er s 
f r om i t s count er par t ,  Model  Rul e 1. 6( b) ,  as necessar y t o t ake 
account  of  t he mandat or y di scl osur e r equi r ement s i n Wi sconsi n.   
The l anguage i n par agr aph ( c) ( 1)  was changed f r om " r easonabl y 
cer t ai n"  t o " r easonabl y l i kel y"  t o compor t  wi t h sub.  ( b) .  Due t o 
subst ant i ve and number i ng di f f er ences,  speci al  car e shoul d be 
t aken i n consul t i ng t he ABA Comment .  

 

ABA Comment  
 

[ 1]  Thi s Rul e gover ns t he di scl osur e by a l awyer  of  
i nf or mat i on r el at i ng t o t he r epr esent at i on of  a c l i ent  dur i ng 
t he l awyer ' s r epr esent at i on of  t he c l i ent .  See Rul e 1. 18 f or  t he 
l awyer ' s dut i es wi t h r espect  t o i nf or mat i on pr ovi ded t o t he 
l awyer  by a pr ospect i ve c l i ent ,  Rul e 1. 9( c) ( 2)  f or  t he l awyer ' s 
dut y not  t o r eveal  i nf or mat i on r el at i ng t o t he l awyer ' s pr i or  
r epr esent at i on of  a f or mer  c l i ent  and Rul es 1. 8( b)  and 1. 9( c) ( 1)  
f or  t he l awyer ' s dut i es wi t h r espect  t o t he use of  such 
i nf or mat i on t o t he di sadvant age of  c l i ent s and f or mer  c l i ent s.  

[ 2]  A f undament al  pr i nci pl e i n t he c l i ent - l awyer  
r el at i onshi p i s t hat ,  i n t he absence of  t he c l i ent ' s i nf or med 
consent ,  t he l awyer  must  not  r eveal  i nf or mat i on r el at i ng t o t he 
r epr esent at i on.  See Rul e 1. 0( e)  f or  t he def i ni t i on of  i nf or med 
consent .  Thi s cont r i but es t o t he t r ust  t hat  i s  t he hal l mar k of  
t he c l i ent - l awyer  r el at i onshi p.  The cl i ent  i s  t her eby encour aged 
t o seek l egal  assi st ance and t o communi cat e f ul l y  and f r ankl y 
wi t h t he l awyer  even as t o embar r assi ng or  l egal l y damagi ng 
subj ect  mat t er .  The l awyer  needs t hi s i nf or mat i on t o r epr esent  
t he c l i ent  ef f ect i vel y and,  i f  necessar y,  t o advi se t he c l i ent  
t o r ef r ai n f r om wr ongf ul  conduct .  Al most  wi t hout  except i on,  
c l i ent s come t o l awyer s i n or der  t o det er mi ne t hei r  r i ght s and 
what  i s,  i n t he compl ex of  l aws and r egul at i ons,  deemed t o be 
l egal  and cor r ect .  Based upon exper i ence,  l awyer s know t hat  
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al most  al l  c l i ent s f ol l ow t he advi ce gi ven,  and t he l aw i s 
uphel d.  

[ 3]  The pr i nci pl e of  c l i ent - l awyer  conf i dent i al i t y  i s  gi ven 
ef f ect  by r el at ed bodi es of  l aw:  t he at t or ney- cl i ent  pr i v i l ege,  
t he wor k pr oduct  doct r i ne and t he r ul e of  conf i dent i al i t y  
est abl i shed i n pr of essi onal  et hi cs.  The at t or ney- cl i ent  
pr i v i l ege and wor k- pr oduct  doct r i ne appl y i n j udi c i al  and ot her  
pr oceedi ngs i n whi ch a l awyer  may be cal l ed as a wi t ness or  
ot her wi se r equi r ed t o pr oduce evi dence concer ni ng a c l i ent .  The 
r ul e of  c l i ent - l awyer  conf i dent i al i t y  appl i es i n s i t uat i ons 
ot her  t han t hose wher e evi dence i s sought  f r om t he l awyer  
t hr ough compul si on of  l aw.  The conf i dent i al i t y  r ul e,  f or  
exampl e,  appl i es not  onl y t o mat t er s communi cat ed i n conf i dence 
by t he c l i ent  but  al so t o al l  i nf or mat i on r el at i ng t o t he 
r epr esent at i on,  what ever  i t s sour ce.  A l awyer  may not  di scl ose 
such i nf or mat i on except  as aut hor i zed or  r equi r ed by t he Rul es 
of  Pr of essi onal  Conduct  or  ot her  l aw.  See al so Scope.  

[ 4]  Par agr aph ( a)  pr ohi bi t s a l awyer  f r om r eveal i ng 
i nf or mat i on r el at i ng t o t he r epr esent at i on of  a c l i ent .  Thi s 
pr ohi bi t i on al so appl i es t o di scl osur es by a l awyer  t hat  do not  
i n t hemsel ves r eveal  pr ot ect ed i nf or mat i on but  coul d r easonabl y  
l ead t o t he di scover y of  such i nf or mat i on by a t hi r d per son.  A 
l awyer ' s use of  a hypot het i cal  t o di scuss i ssues r el at i ng t o t he 
r epr esent at i on i s per mi ssi bl e so l ong as t her e i s no r easonabl e 
l i kel i hood t hat  t he l i s t ener  wi l l  be abl e t o ascer t ai n t he 
i dent i t y of  t he c l i ent  or  t he s i t uat i on i nvol ved.  

 

Aut hor i zed Di scl osur e 

[ 5]  Except  t o t he ext ent  t hat  t he c l i ent ' s i nst r uct i ons or  
speci al  c i r cumst ances l i mi t  t hat  aut hor i t y,  a l awyer  i s 
i mpl i edl y aut hor i zed t o make di scl osur es about  a c l i ent  when 
appr opr i at e i n car r y i ng out  t he r epr esent at i on.  I n some 
si t uat i ons,  f or  exampl e,  a l awyer  may be i mpl i edl y aut hor i zed t o 
admi t  a f act  t hat  cannot  pr oper l y be di sput ed or  t o make a 
di scl osur e t hat  f aci l i t at es a sat i sf act or y concl usi on t o a 
mat t er .  Lawyer s i n a f i r m may,  i n t he cour se of  t he f i r m' s 
pr act i ce,  di scl ose t o each ot her  i nf or mat i on r el at i ng t o a 
c l i ent  of  t he f i r m,  unl ess t he c l i ent  has i nst r uct ed t hat  
par t i cul ar  i nf or mat i on be conf i ned t o speci f i ed l awyer s.  

 

Di scl osur e Adver se t o Cl i ent  

[ 6]  Al t hough t he publ i c i nt er est  i s  usual l y best  ser ved by 
a st r i ct  r ul e r equi r i ng l awyer s t o pr eser ve t he conf i dent i al i t y  
of  i nf or mat i on r el at i ng t o t he r epr esent at i on of  t hei r  c l i ent s,  
t he conf i dent i al i t y  r ul e i s subj ect  t o l i mi t ed except i ons.  
Par agr aph ( b) ( 1)  r ecogni zes t he over r i di ng val ue of  l i f e and 
physi cal  i nt egr i t y and per mi t s di scl osur e r easonabl y necessar y 
t o pr event  r easonabl y cer t ai n deat h or  subst ant i al  bodi l y har m.  
Such har m i s r easonabl y cer t ai n t o occur  i f  i t  wi l l  be suf f er ed 
i mmi nent l y or  i f  t her e i s a pr esent  and subst ant i al  t hr eat  t hat  
a per son wi l l  suf f er  such har m at  a l at er  dat e i f  t he l awyer  
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f ai l s  t o t ake act i on necessar y t o el i mi nat e t he t hr eat .  Thus,  a 
l awyer  who knows t hat  a c l i ent  has acci dent al l y di schar ged t oxi c 
wast e i nt o a t own' s wat er  suppl y may r eveal  t hi s i nf or mat i on t o 
t he aut hor i t i es i f  t her e i s a pr esent  and subst ant i al  r i sk t hat  
a per son who dr i nks t he wat er  wi l l  cont r act  a l i f e- t hr eat eni ng 
or  debi l i t at i ng di sease and t he l awyer ' s di scl osur e i s necessar y 
t o el i mi nat e t he t hr eat  or  r educe t he number  of  v i ct i ms.  

[ 7]  Par agr aph ( b) ( 2)  i s a l i mi t ed except i on t o t he r ul e of  
conf i dent i al i t y  t hat  per mi t s t he l awyer  t o r eveal  i nf or mat i on t o 
t he ext ent  necessar y t o enabl e af f ect ed per sons or  appr opr i at e 
aut hor i t i es t o pr event  t he c l i ent  f r om commi t t i ng a cr i me or  
f r aud,  as def i ned i n Rul e 1. 0( d) ,  t hat  i s  r easonabl y cer t ai n t o 
r esul t  i n subst ant i al  i nj ur y t o t he f i nanci al  or  pr oper t y 
i nt er est s of  anot her  and i n f ur t her ance of  whi ch t he cl i ent  has 
used or  i s usi ng t he l awyer ' s ser vi ces.  Such a ser i ous abuse of  
t he c l i ent - l awyer  r el at i onshi p by t he c l i ent  f or f ei t s t he 
pr ot ect i on of  t hi s Rul e.  The cl i ent  can,  of  cour se,  pr event  such 
di scl osur e by r ef r ai ni ng f r om t he wr ongf ul  conduct .  Al t hough 
par agr aph ( b) ( 2)  does not  r equi r e t he l awyer  t o r eveal  t he 
c l i ent ' s mi sconduct ,  t he l awyer  may not  counsel  or  assi st  t he 
c l i ent  i n conduct  t he l awyer  knows i s cr i mi nal  or  f r audul ent .  
See Rul e 1. 2( d) .  See al so Rul e 1. 16 wi t h r espect  t o t he l awyer ' s  
obl i gat i on or  r i ght  t o wi t hdr aw f r om t he r epr esent at i on of  t he 
c l i ent  i n such ci r cumst ances,  and Rul e 1. 13( c) ,  whi ch per mi t s 
t he l awyer ,  wher e t he cl i ent  i s  an or gani zat i on,  t o r eveal  
i nf or mat i on r el at i ng t o t he r epr esent at i on i n l i mi t ed 
c i r cumst ances.  

[ 8]  Par agr aph ( b) ( 3)  addr esses t he si t uat i on i n whi ch t he 
l awyer  does not  l ear n of  t he c l i ent ' s cr i me or  f r aud unt i l  af t er  
i t  has been consummat ed.  Al t hough t he cl i ent  no l onger  has t he 
opt i on of  pr event i ng di scl osur e by r ef r ai ni ng f r om t he wr ongf ul  
conduct ,  t her e wi l l  be s i t uat i ons i n whi ch t he l oss suf f er ed by 
t he af f ect ed per son can be pr event ed,  r ect i f i ed or  mi t i gat ed.  I n 
such si t uat i ons,  t he l awyer  may di scl ose i nf or mat i on r el at i ng t o 
t he r epr esent at i on t o t he ext ent  necessar y t o enabl e t he 
af f ect ed per sons t o pr event  or  mi t i gat e r easonabl y cer t ai n 
l osses or  t o at t empt  t o r ecoup t hei r  l osses.  Par agr aph ( b) ( 3)  
does not  appl y when a per son who has commi t t ed a cr i me or  f r aud 
t her eaf t er  empl oys a l awyer  f or  r epr esent at i on concer ni ng t hat  
of f ense.  

[ 9]  A l awyer ' s conf i dent i al i t y  obl i gat i ons do not  pr ecl ude 
a l awyer  f r om secur i ng conf i dent i al  l egal  adv i ce about  t he 
l awyer ' s per sonal  r esponsi bi l i t y  t o compl y wi t h t hese Rul es.  I n 
most  s i t uat i ons,  di scl osi ng i nf or mat i on t o secur e such advi ce 
wi l l  be i mpl i edl y aut hor i zed f or  t he l awyer  t o car r y out  t he 
r epr esent at i on.  Even when t he di scl osur e i s not  i mpl i edl y 
aut hor i zed,  par agr aph ( b) ( 4)  per mi t s such di scl osur e because of  
t he i mpor t ance of  a l awyer ' s compl i ance wi t h t he Rul es of  
Pr of essi onal  Conduct .  

[ 10]  Wher e a l egal  c l ai m or  di sci pl i nar y char ge al l eges 
compl i c i t y of  t he l awyer  i n a c l i ent ' s conduct  or  ot her  
mi sconduct  of  t he l awyer  i nvol v i ng r epr esent at i on of  t he c l i ent ,  
t he l awyer  may r espond t o t he ext ent  t he l awyer  r easonabl y 
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bel i eves necessar y t o est abl i sh a def ense.  The same i s t r ue wi t h 
r espect  t o a c l ai m i nvol v i ng t he conduct  or  r epr esent at i on of  a 
f or mer  c l i ent .  Such a char ge can ar i se i n a c i v i l ,  cr i mi nal ,  
di sci pl i nar y or  ot her  pr oceedi ng and can be based on a wr ong 
al l egedl y commi t t ed by t he l awyer  agai nst  t he c l i ent  or  on a 
wr ong al l eged by a t hi r d per son,  f or  exampl e,  a per son cl ai mi ng 
t o have been def r auded by t he l awyer  and cl i ent  act i ng t oget her .  
The l awyer ' s r i ght  t o r espond ar i ses when an asser t i on of  such 
compl i c i t y has been made.  Par agr aph ( b) ( 5)  does not  r equi r e t he 
l awyer  t o awai t  t he commencement  of  an act i on or  pr oceedi ng t hat  
char ges such compl i c i t y,  so t hat  t he def ense may be est abl i shed 
by r espondi ng di r ect l y t o a t hi r d par t y who has made such an 
asser t i on.  The r i ght  t o def end al so appl i es,  of  cour se,  wher e a 
pr oceedi ng has been commenced.  

[ 11]  A l awyer  ent i t l ed t o a f ee i s per mi t t ed by par agr aph 
( b) ( 5)  t o pr ove t he ser vi ces r ender ed i n an act i on t o col l ect  
i t .  Thi s aspect  of  t he Rul e expr esses t he pr i nci pl e t hat  t he 
benef i c i ar y of  a f i duci ar y r el at i onshi p may not  expl oi t  i t  t o 
t he det r i ment  of  t he f i duci ar y.  

[ 12]  Ot her  l aw may r equi r e t hat  a l awyer  di scl ose 
i nf or mat i on about  a c l i ent .  Whet her  such a l aw super sedes Rul e 
1. 6 i s a quest i on of  l aw beyond t he scope of  t hese Rul es.  When 
di scl osur e of  i nf or mat i on r el at i ng t o t he r epr esent at i on appear s 
t o be r equi r ed by ot her  l aw,  t he l awyer  must  di scuss t he mat t er  
wi t h t he c l i ent  t o t he ext ent  r equi r ed by Rul e 1. 4.  I f ,  however ,  
t he ot her  l aw super sedes t hi s Rul e and r equi r es di scl osur e,  
par agr aph ( b) ( 6)  per mi t s t he l awyer  t o make such di scl osur es as 
ar e necessar y t o compl y wi t h t he l aw.  

[ 13]  A l awyer  may be or der ed t o r eveal  i nf or mat i on r el at i ng 
t o t he r epr esent at i on of  a c l i ent  by a cour t  or  by anot her  
t r i bunal  or  gover nment al  ent i t y c l ai mi ng aut hor i t y pur suant  t o 
ot her  l aw t o compel  t he di scl osur e.  Absent  i nf or med consent  of  
t he c l i ent  t o do ot her wi se,  t he l awyer  shoul d asser t  on behal f  
of  t he c l i ent  al l  nonf r i vol ous cl ai ms t hat  t he or der  i s not  
aut hor i zed by ot her  l aw or  t hat  t he i nf or mat i on sought  i s 
pr ot ect ed agai nst  di scl osur e by t he at t or ney- cl i ent  pr i v i l ege or  
ot her  appl i cabl e l aw.  I n t he event  of  an adver se r ul i ng,  t he 
l awyer  must  consul t  wi t h t he c l i ent  about  t he possi bi l i t y  of  
appeal  t o t he ext ent  r equi r ed by Rul e 1. 4.  Unl ess r evi ew i s 
sought ,  however ,  par agr aph ( b) ( 6)  per mi t s t he l awyer  t o compl y 
wi t h t he cour t ' s  or der .  

[ 14]  Par agr aph ( b)  per mi t s di sc l osur e onl y t o t he ext ent  
t he l awyer  r easonabl y bel i eves t he di scl osur e i s necessar y t o 
accompl i sh one of  t he pur poses speci f i ed.  Wher e pr act i cabl e,  t he 
l awyer  shoul d f i r st  seek t o per suade t he cl i ent  t o t ake sui t abl e 
act i on t o obvi at e t he need f or  di scl osur e.  I n any case,  a 
di scl osur e adver se t o t he c l i ent ' s i nt er est  shoul d be no gr eat er  
t han t he l awyer  r easonabl y bel i eves necessar y t o accompl i sh t he 
pur pose.  I f  t he di scl osur e wi l l  be made i n connect i on wi t h a 
j udi c i al  pr oceedi ng,  t he di scl osur e shoul d be made i n a manner  
t hat  l i mi t s access t o t he i nf or mat i on t o t he t r i bunal  or  ot her  
per sons havi ng a need t o know i t  and appr opr i at e pr ot ect i ve 
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or der s or  ot her  ar r angement s shoul d be sought  by t he l awyer  t o 
t he f ul l est  ext ent  pr act i cabl e.  

[ 15]  Par agr aph ( b)  per mi t s but  does not  r equi r e t he 
di scl osur e of  i nf or mat i on r el at i ng t o a c l i ent ' s r epr esent at i on 
t o accompl i sh t he pur poses speci f i ed i n par agr aphs ( b) ( 1)  
t hr ough ( b) ( 6) .  I n exer ci s i ng t he di scr et i on conf er r ed by t hi s  
Rul e,  t he l awyer  may consi der  such f act or s as t he nat ur e of  t he 
l awyer ' s r el at i onshi p wi t h t he c l i ent  and wi t h t hose who mi ght  
be i nj ur ed by t he c l i ent ,  t he l awyer ' s own i nvol vement  i n t he 
t r ansact i on and f act or s t hat  may ext enuat e t he conduct  i n 
quest i on.  A l awyer ' s deci s i on not  t o di scl ose as per mi t t ed by 
par agr aph ( b)  does not  v i ol at e t hi s Rul e.  Di scl osur e may be 
r equi r ed,  however ,  by ot her  Rul es.  Some Rul es r equi r e di scl osur e 
onl y i f  such di scl osur e woul d be per mi t t ed by par agr aph ( b) .  See 
Rul es 1. 2( d) ,  4. 1( b) ,  8. 1,  and 8. 3.  Rul e 3. 3,  on t he ot her  hand,  
r equi r es di scl osur e i n some ci r cumst ances r egar dl ess of  whet her  
such di scl osur e i s per mi t t ed by t hi s Rul e.  See Rul e 3. 3( c) .  

 

Act i ng Compet ent l y t o Pr eser ve Conf i dent i al i t y  

[ 16]  A l awyer  must  act  compet ent l y t o saf eguar d i nf or mat i on 
r el at i ng t o t he r epr esent at i on of  a c l i ent  agai nst  i nadver t ent  
or  unaut hor i zed di scl osur e by t he l awyer  or  ot her  per sons who 
ar e par t i c i pat i ng i n t he r epr esent at i on of  t he c l i ent  or  who ar e 
subj ect  t o t he l awyer ' s super vi s i on.  See Rul es 1. 1,  5. 1,  and 
5. 3.  

[ 17]  When t r ansmi t t i ng a communi cat i on t hat  i ncl udes 
i nf or mat i on r el at i ng t o t he r epr esent at i on of  a c l i ent ,  t he 
l awyer  must  t ake r easonabl e pr ecaut i ons t o pr event  t he 
i nf or mat i on f r om comi ng i nt o t he hands of  uni nt ended r eci pi ent s.  
Thi s dut y,  however ,  does not  r equi r e t hat  t he l awyer  use speci al  
secur i t y measur es i f  t he met hod of  communi cat i on af f or ds a 
r easonabl e expect at i on of  pr i vacy.  Speci al  c i r cumst ances,  
however ,  may war r ant  speci al  pr ecaut i ons.  Fact or s t o be 
consi der ed i n det er mi ni ng t he r easonabl eness of  t he l awyer ' s 
expect at i on of  conf i dent i al i t y  i ncl ude t he sensi t i v i t y of  t he 
i nf or mat i on and t he ext ent  t o whi ch t he pr i vacy of  t he 
communi cat i on i s pr ot ect ed by l aw or  by a conf i dent i al i t y  
agr eement .  A c l i ent  may r equi r e t he l awyer  t o i mpl ement  speci al  
secur i t y measur es not  r equi r ed by t hi s Rul e or  may gi ve i nf or med 
consent  t o t he use of  a means of  communi cat i on t hat  woul d 
ot her wi se be pr ohi bi t ed by t hi s Rul e.  

 

For mer  Cl i ent  

[ 18]  The dut y of  conf i dent i al i t y  cont i nues af t er  t he 
c l i ent - l awyer  r el at i onshi p has t er mi nat ed.  See Rul e 1. 9( c) ( 2) .  
See Rul e 1. 9( c) ( 1)  f or  t he pr ohi bi t i on agai nst  usi ng such 
i nf or mat i on t o t he di sadvant age of  t he f or mer  c l i ent .  

 

SCR 20: 1. 7  Conf l i c t s of  i nt er est  cur r ent  c l i ent s 
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( a)  Except  as pr ovi ded i n par .  ( b) ,  a l awyer  shal l  not  
r epr esent  a c l i ent  i f  t he r epr esent at i on i nvol ves a concur r ent  
conf l i c t  of  i nt er est .  A concur r ent  conf l i c t  of  i nt er est  exi st s  
i f :  

 ( 1)  t he r epr esent at i on of  one cl i ent  wi l l  be di r ect l y 
adver se t o anot her  c l i ent ;  or  

 ( 2)  t her e i s a s i gni f i cant  r i sk  t hat  t he r epr esent at i on 
of  one or  mor e cl i ent s wi l l  be mat er i al l y  l i mi t ed by t he 
l awyer ' s r esponsi bi l i t i es t o anot her  c l i ent , a f or mer  c l i ent  or  
a t hi r d per son or  by a per sonal  i nt er est  of  t he l awyer .  

( b)  Not wi t hst andi ng t he exi st ence of  a concur r ent  conf l i c t  
of  i nt er est  under  par .  ( a) ,  a l awyer  may r epr esent  a c l i ent  i f :  

 ( 1)  t he l awyer  r easonabl y bel i eves t hat  t he l awyer  wi l l  
be abl e t o pr ovi de compet ent  and di l i gent  r epr esent at i on t o each 
af f ect ed cl i ent ;  

 ( 2)  t he r epr esent at i on i s not  pr ohi bi t ed by l aw;  

 ( 3)  t he r epr esent at i on does not  i nvol ve t he asser t i on of  
a c l ai m by one cl i ent  agai nst  anot her  c l i ent  r epr esent ed by t he 
l awyer  i n t he same l i t i gat i on or  ot her  pr oceedi ng bef or e a 
t r i bunal ;  and 

 ( 4)  each af f ect ed cl i ent  gi ves i nf or med consent ,  
conf i r med i n a wr i t i ng s i gned by t he c l i ent .  

 

Wi sconsi n Comment  
 

The Wi sconsi n Supr eme Cour t  Rul e di f f er s f r om t he Model  
Rul e i n r equi r i ng i nf or med consent  t o be conf i r med i n a wr i t i ng 
" s i gned by t he c l i ent . "  

 

ABA Comment  
 

Gener al  Pr i nci pl es 

[ 1]  Loyal t y and i ndependent  j udgment  ar e essent i al  el ement s 
i n t he l awyer ' s  r el at i onshi p t o a c l i ent .  Concur r ent  conf l i c t s  
of  i nt er est  can ar i se f r om t he l awyer ' s r esponsi bi l i t i es t o 
anot her  c l i ent ,  a f or mer  c l i ent  or  a t hi r d per son or  f r om t he 
l awyer ' s own i nt er est s.  For  speci f i c  Rul es r egar di ng cer t ai n 
concur r ent  conf l i c t s of  i nt er est ,  see Rul e 1. 8.  For  f or mer  
c l i ent  conf l i c t s  of  i nt er est ,  see Rul e 1. 9.  For  conf l i c t s of  
i nt er est  i nvol v i ng pr ospect i ve c l i ent s,  see Rul e 1. 18.  For  
def i ni t i ons of  " i nf or med consent "  and " conf i r med i n wr i t i ng, "  
see Rul e 1. 0( e)  and ( b) .  

[ 2]  Resol ut i on of  a conf l i c t  of  i nt er est  pr obl em under  t hi s 
Rul e r equi r es t he l awyer  t o:  ( 1)  c l ear l y i dent i f y t he c l i ent  or  
c l i ent s;  ( 2)  det er mi ne whet her  a conf l i c t  of  i nt er est  exi st s;  
( 3)  deci de whet her  t he r epr esent at i on may be under t aken despi t e 
t he exi st ence of  a conf l i c t ,  i . e. ,  whet her  t he conf l i c t  i s  
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consent abl e;  and ( 4)  i f  so,  consul t  wi t h t he cl i ent s af f ect ed 
under  par agr aph ( a)  and obt ai n t hei r  i nf or med consent ,  conf i r med 
i n wr i t i ng.  The cl i ent s af f ect ed under  par agr aph ( a)  i ncl ude 
bot h of  t he c l i ent s r ef er r ed t o i n par agr aph ( a) ( 1)  and t he one 
or  mor e cl i ent s whose r epr esent at i on mi ght  be mat er i al l y  l i mi t ed 
under  par agr aph ( a) ( 2) .  

[ 3]  A conf l i c t  of  i nt er est  may exi st  bef or e r epr esent at i on 
i s under t aken,  i n whi ch event  t he r epr esent at i on must  be 
decl i ned,  unl ess t he l awyer  obt ai ns t he i nf or med consent  of  each 
cl i ent  under  t he condi t i ons of  par agr aph ( b) .  To det er mi ne 
whet her  a conf l i c t  of  i nt er est  exi st s,  a l awyer  shoul d adopt  
r easonabl e pr ocedur es,  appr opr i at e f or  t he s i ze and t ype of  f i r m 
and pr act i ce,  t o det er mi ne i n bot h l i t i gat i on and non- l i t i gat i on 
mat t er s t he per sons and i ssues i nvol ved.  See al so Comment  t o 
Rul e 5. 1.  I gnor ance caused by a f ai l ur e t o i nst i t ut e such 
pr ocedur es wi l l  not  excuse a l awyer ' s v i ol at i on of  t hi s Rul e.  As 
t o whet her  a c l i ent - l awyer  r el at i onshi p exi st s or ,  havi ng once 
been est abl i shed,  i s cont i nui ng,  see Comment  t o Rul e 1. 3 and 
Scope.  

[ 4]  I f  a conf l i c t  ar i ses af t er  r epr esent at i on has been 
under t aken,  t he l awyer  or di nar i l y  must  wi t hdr aw f r om t he 
r epr esent at i on,  unl ess t he l awyer  has obt ai ned t he i nf or med 
consent  of  t he c l i ent  under  t he condi t i ons of  par agr aph ( b) .  See 
Rul e 1. 16.  Wher e mor e t han one cl i ent  i s  i nvol ved,  whet her  t he 
l awyer  may cont i nue t o r epr esent  any of  t he c l i ent s i s 
det er mi ned bot h by t he l awyer ' s abi l i t y  t o compl y wi t h dut i es 
owed t o t he f or mer  c l i ent  and by t he l awyer ' s abi l i t y  t o 
r epr esent  adequat el y t he r emai ni ng cl i ent  or  c l i ent s,  gi ven t he 
l awyer ' s dut i es t o t he f or mer  c l i ent .  See Rul e 1. 9.  See al so 
Comment s [ 5]  and [ 29] .   

[ 5]  Unf or eseeabl e devel opment s,  such as changes i n 
cor por at e and ot her  or gani zat i onal  af f i l i at i ons or  t he addi t i on 
or  r eal i gnment  of  par t i es i n l i t i gat i on,  mi ght  cr eat e conf l i c t s 
i n t he mi dst  of  a r epr esent at i on,  as when a company sued by t he 
l awyer  on behal f  of  one cl i ent  i s  bought  by anot her  c l i ent  
r epr esent ed by t he l awyer  i n an unr el at ed mat t er .  Dependi ng on 
t he ci r cumst ances,  t he l awyer  may have t he opt i on t o wi t hdr aw 
f r om one of  t he r epr esent at i ons i n or der  t o avoi d t he conf l i c t .  
The l awyer  must  seek cour t  appr oval  wher e necessar y and t ake 
st eps t o mi ni mi ze har m t o t he c l i ent s.  See Rul e 1. 16.  The l awyer  
must  cont i nue t o pr ot ect  t he conf i dences of  t he c l i ent  f r om 
whose r epr esent at i on t he l awyer  has wi t hdr awn.  See Rul e 1. 9( c) .  

 

I dent i f y i ng Conf l i c t s of  I nt er est :   Di r ect l y Adver se 

[ 6]  Loyal t y t o a cur r ent  c l i ent  pr ohi bi t s under t aki ng 
r epr esent at i on di r ect l y adver se t o t hat  c l i ent  wi t hout  t hat  
c l i ent ' s i nf or med consent .  Thus,  absent  consent ,  a l awyer  may 
not  act  as an advocat e i n one mat t er  agai nst  a per son t he l awyer  
r epr esent s i n some ot her  mat t er ,  even when t he mat t er s ar e 
whol l y unr el at ed.  The cl i ent  as t o whom t he r epr esent at i on i s 
di r ect l y adver se i s l i kel y t o f eel  bet r ayed,  and t he r esul t i ng 
damage t o t he c l i ent - l awyer  r el at i onshi p i s l i kel y t o i mpai r  t he 
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l awyer ' s abi l i t y  t o r epr esent  t he c l i ent  ef f ect i vel y.  I n 
addi t i on,  t he c l i ent  on whose behal f  t he adver se r epr esent at i on 
i s under t aken r easonabl y may f ear  t hat  t he l awyer  wi l l  pur sue 
t hat  c l i ent ' s case l ess ef f ect i vel y out  of  def er ence t o t he 
ot her  c l i ent ,  i . e. ,  t hat  t he r epr esent at i on may be mat er i al l y  
l i mi t ed by t he l awyer ' s i nt er est  i n r et ai ni ng t he cur r ent  
c l i ent .  Si mi l ar l y,  a di r ect l y adver se conf l i c t  may ar i se when a 
l awyer  i s r equi r ed t o cr oss- exami ne a c l i ent  who appear s as a 
wi t ness i n a l awsui t  i nvol v i ng anot her  c l i ent ,  as when t he 
t est i mony wi l l  be damagi ng t o t he c l i ent  who i s r epr esent ed i n 
t he l awsui t .  On t he ot her  hand,  s i mul t aneous r epr esent at i on i n 
unr el at ed mat t er s of  c l i ent s whose i nt er est s ar e onl y 
economi cal l y adver se,  such as r epr esent at i on of  compet i ng 
economi c ent er pr i ses i n unr el at ed l i t i gat i on,  does not  
or di nar i l y  const i t ut e a conf l i c t  of  i nt er est  and t hus may not  
r equi r e consent  of  t he r espect i ve c l i ent s.   

[ 7]  Di r ect l y adver se conf l i c t s can al so ar i se i n 
t r ansact i onal  mat t er s.  For  exampl e,  i f  a l awyer  i s asked t o 
r epr esent  t he sel l er  of  a busi ness i n negot i at i ons wi t h a buyer  
r epr esent ed by t he l awyer ,  not  i n t he same t r ansact i on but  i n 
anot her ,  unr el at ed mat t er ,  t he l awyer  coul d not  under t ake t he 
r epr esent at i on wi t hout  t he i nf or med consent  of  each cl i ent .  

 

I dent i f y i ng Conf l i c t s of  I nt er est :   Mat er i al  Li mi t at i on 

[ 8]  Even wher e t her e i s no di r ect  adver seness,  a conf l i c t  
of  i nt er est  exi st s i f  t her e i s a s i gni f i cant  r i sk t hat  a 
l awyer ' s abi l i t y  t o consi der ,  r ecommend or  car r y out  an 
appr opr i at e cour se of  act i on f or  t he c l i ent  wi l l  be mat er i al l y  
l i mi t ed as a r esul t  of  t he l awyer ' s ot her  r esponsi bi l i t i es or  
i nt er est s.  For  exampl e,  a l awyer  asked t o r epr esent  sever al  
i ndi v i dual s seeki ng t o f or m a j oi nt  vent ur e i s l i kel y t o be 
mat er i al l y  l i mi t ed i n t he l awyer ' s abi l i t y  t o r ecommend or  
advocat e al l  possi bl e posi t i ons t hat  each mi ght  t ake because of  
t he l awyer ' s dut y of  l oyal t y t o t he ot her s.  The conf l i c t  i n 
ef f ect  f or ecl oses al t er nat i ves t hat  woul d ot her wi se be avai l abl e 
t o t he c l i ent .  The mer e possi bi l i t y  of  subsequent  har m does not  
i t sel f  r equi r e di scl osur e and consent .  The cr i t i cal  quest i ons 
ar e t he l i kel i hood t hat  a di f f er ence i n i nt er est s wi l l  event uat e 
and,  i f  i t  does,  whet her  i t  wi l l  mat er i al l y  i nt er f er e wi t h t he 
l awyer ' s i ndependent  pr of essi onal  j udgment  i n consi der i ng 
al t er nat i ves or  f or ecl ose cour ses of  act i on t hat  r easonabl y 
shoul d be pur sued on behal f  of  t he c l i ent .  

 

Lawyer ' s Responsi bi l i t i es t o For mer  Cl i ent s and Ot her  Thi r d 
Per sons 

[ 9]  I n addi t i on t o conf l i c t s wi t h ot her  cur r ent  c l i ent s,  a 
l awyer ' s dut i es of  l oyal t y and i ndependence may be mat er i al l y  
l i mi t ed by r esponsi bi l i t i es t o f or mer  c l i ent s under  Rul e 1. 9 or  
by t he l awyer ' s  r esponsi bi l i t i es t o ot her  per sons,  such as 
f i duci ar y dut i es ar i s i ng f r om a l awyer ' s ser vi ce as a t r ust ee,  
execut or  or  cor por at e di r ect or .  
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Per sonal  I nt er est  Conf l i c t s 

[ 10]  The l awyer ' s own i nt er est s shoul d not  be per mi t t ed t o 
have an adver se ef f ect  on r epr esent at i on of  a c l i ent .  For  
exampl e,  i f  t he pr obi t y of  a l awyer ' s own conduct  i n a 
t r ansact i on i s i n ser i ous quest i on,  i t  may be di f f i cul t  or  
i mpossi bl e f or  t he l awyer  t o gi ve a c l i ent  det ached advi ce.  
Si mi l ar l y,  when a l awyer  has di scussi ons concer ni ng possi bl e 
empl oyment  wi t h an opponent  of  t he l awyer ' s c l i ent ,  or  wi t h a 
l aw f i r m r epr esent i ng t he opponent ,  such di scussi ons coul d 
mat er i al l y  l i mi t  t he l awyer ' s r epr esent at i on of  t he c l i ent .  I n 
addi t i on,  a l awyer  may not  al l ow r el at ed busi ness i nt er est s t o 
af f ect  r epr esent at i on,  f or  exampl e,  by r ef er r i ng c l i ent s t o an 
ent er pr i se i n whi ch t he l awyer  has an undi scl osed f i nanci al  
i nt er est .  See Rul e 1. 8 f or  speci f i c  Rul es per t ai ni ng t o a number  
of  per sonal  i nt er est  conf l i c t s,  i ncl udi ng busi ness t r ansact i ons 
wi t h c l i ent s.  See al so Rul e 1. 10 ( per sonal  i nt er est  conf l i c t s 
under  Rul e 1. 7 or di nar i l y  ar e not  i mput ed t o ot her  l awyer s i n a 
l aw f i r m) .  

[ 11]  When l awyer s r epr esent i ng di f f er ent  c l i ent s i n t he 
same mat t er  or  i n subst ant i al l y  r el at ed mat t er s ar e c l osel y 
r el at ed by bl ood or  mar r i age,  t her e may be a s i gni f i cant  r i sk 
t hat  c l i ent  conf i dences wi l l  be r eveal ed and t hat  t he l awyer ' s 
f ami l y r el at i onshi p wi l l  i nt er f er e wi t h bot h l oyal t y and 
i ndependent  pr of essi onal  j udgment .  As a r esul t ,  each cl i ent  i s  
ent i t l ed t o know of  t he exi st ence and i mpl i cat i ons of  t he 
r el at i onshi p bet ween t he l awyer s bef or e t he l awyer  agr ees t o 
under t ake t he r epr esent at i on.  Thus,  a l awyer  r el at ed t o anot her  
l awyer ,  e. g. ,  as par ent ,  chi l d,  s i bl i ng or  spouse,  or di nar i l y  
may not  r epr esent  a c l i ent  i n a mat t er  wher e t hat  l awyer  i s 
r epr esent i ng anot her  par t y,  unl ess each cl i ent  gi ves i nf or med 
consent .  The di squal i f i cat i on ar i s i ng f r om a cl ose f ami l y 
r el at i onshi p i s per sonal  and or di nar i l y  i s  not  i mput ed t o 
member s of  f i r ms wi t h whom t he l awyer s ar e associ at ed.  See Rul e 
1. 10.  

[ 12]  A l awyer  i s pr ohi bi t ed f r om engagi ng i n sexual  
r el at i onshi ps wi t h a c l i ent  unl ess t he sexual  r el at i onshi p 
pr edat es t he f or mat i on of  t he c l i ent - l awyer  r el at i onshi p.  See 
Rul e 1. 8( j ) .  

 

I nt er est  of  Per son Payi ng f or  a Lawyer ' s Ser vi ce 

[ 13]  A l awyer  may be pai d f r om a sour ce ot her  t han t he 
cl i ent ,  i ncl udi ng a co- cl i ent ,  i f  t he c l i ent  i s  i nf or med of  t hat  
f act  and consent s and t he ar r angement  does not  compr omi se t he 
l awyer ' s dut y of  l oyal t y or  i ndependent  j udgment  t o t he c l i ent .  
See Rul e 1. 8( f ) .  I f  accept ance of  t he payment  f r om any ot her  
sour ce pr esent s  a s i gni f i cant  r i sk t hat  t he l awyer ' s 
r epr esent at i on of  t he c l i ent  wi l l  be mat er i al l y  l i mi t ed by t he 
l awyer ' s own i nt er est  i n accommodat i ng t he per son payi ng t he 
l awyer ' s f ee or  by t he l awyer ' s r esponsi bi l i t i es t o a payer  who 
i s al so a co- cl i ent ,  t hen t he l awyer  must  compl y wi t h t he 
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r equi r ement s of  par agr aph ( b)  bef or e accept i ng t he 
r epr esent at i on,  i ncl udi ng det er mi ni ng whet her  t he conf l i c t  i s  
consent abl e and,  i f  so,  t hat  t he c l i ent  has adequat e i nf or mat i on 
about  t he mat er i al  r i sks of  t he r epr esent at i on.  

 

Pr ohi bi t ed Repr esent at i ons 

[ 14]  Or di nar i l y ,  c l i ent s may consent  t o r epr esent at i on 
not wi t hst andi ng a conf l i c t .  However ,  as i ndi cat ed i n par agr aph 
( b) ,  some conf l i c t s ar e nonconsent abl e,  meani ng t hat  t he l awyer  
i nvol ved cannot  pr oper l y ask f or  such agr eement  or  pr ovi de 
r epr esent at i on on t he basi s of  t he c l i ent ' s consent .  When t he 
l awyer  i s r epr esent i ng mor e t han one cl i ent ,  t he quest i on of  
consent abi l i t y  must  be r esol ved as t o each cl i ent .   

[ 15]  Consent abi l i t y  i s  t ypi cal l y det er mi ned by consi der i ng 
whet her  t he i nt er est s of  t he c l i ent s wi l l  be adequat el y 
pr ot ect ed i f  t he c l i ent s ar e per mi t t ed t o gi ve t hei r  i nf or med 
consent  t o r epr esent at i on bur dened by a conf l i c t  of  i nt er est .  
Thus,  under  par agr aph ( b) ( 1) ,  r epr esent at i on i s pr ohi bi t ed i f  i n 
t he c i r cumst ances t he l awyer  cannot  r easonabl y concl ude t hat  t he 
l awyer  wi l l  be abl e t o pr ovi de compet ent  and di l i gent  
r epr esent at i on.  See Rul e 1. 1 ( compet ence)  and Rul e 1. 3 
( di l i gence) .  

[ 16]  Par agr aph ( b) ( 2)  descr i bes conf l i c t s t hat  ar e 
nonconsent abl e because t he r epr esent at i on i s pr ohi bi t ed by 
appl i cabl e l aw.  For  exampl e,  i n some st at es subst ant i ve l aw 
pr ovi des t hat  t he same l awyer  may not  r epr esent  mor e t han one 
def endant  i n a capi t al  case,  even wi t h t he consent  of  t he 
c l i ent s,  and under  f eder al  cr i mi nal  st at ut es cer t ai n 
r epr esent at i ons by a f or mer  gover nment  l awyer  ar e pr ohi bi t ed,  
despi t e t he i nf or med consent  of  t he f or mer  c l i ent .  I n addi t i on,  
deci s i onal  l aw i n some st at es l i mi t s t he abi l i t y  of  a 
gover nment al  c l i ent ,  such as a muni ci pal i t y,  t o consent  t o a 
conf l i c t  of  i nt er est .  

[ 17]  Par agr aph ( b) ( 3)  descr i bes conf l i c t s t hat  ar e 
nonconsent abl e because of  t he i nst i t ut i onal  i nt er est  i n v i gor ous 
devel opment  of  each cl i ent ' s posi t i on when t he cl i ent s ar e 
al i gned di r ect l y agai nst  each ot her  i n t he same l i t i gat i on or  
ot her  pr oceedi ng bef or e a t r i bunal .  Whet her  c l i ent s ar e al i gned 
di r ect l y agai nst  each ot her  wi t hi n t he meani ng of  t hi s par agr aph 
r equi r es exami nat i on of  t he cont ext  of  t he pr oceedi ng.  Al t hough 
t hi s par agr aph does not  pr ecl ude a l awyer ' s mul t i pl e 
r epr esent at i on of  adver se par t i es t o a medi at i on ( because 
medi at i on i s not  a pr oceedi ng bef or e a " t r i bunal "  under  Rul e 
1. 0( m) ) ,  such r epr esent at i on may be pr ecl uded by par agr aph 
( b) ( 1) .  

 

I nf or med Consent  

[ 18]  I nf or med consent  r equi r es t hat  each af f ect ed cl i ent  be 
awar e of  t he r el evant  c i r cumst ances and of  t he mat er i al  and 
r easonabl y f or eseeabl e ways t hat  t he conf l i c t  coul d have adver se 
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ef f ect s on t he i nt er est s of  t hat  c l i ent .  See Rul e 1. 0( e)  
( i nf or med consent ) .  The i nf or mat i on r equi r ed depends on t he 
nat ur e of  t he conf l i c t  and t he nat ur e of  t he r i sks i nvol ved.  
When r epr esent at i on of  mul t i pl e c l i ent s i n a si ngl e mat t er  i s 
under t aken,  t he i nf or mat i on must  i ncl ude t he i mpl i cat i ons of  t he 
common r epr esent at i on,  i ncl udi ng possi bl e ef f ect s on l oyal t y, 
conf i dent i al i t y  and t he at t or ney- cl i ent  pr i v i l ege and t he 
advant ages and r i sks i nvol ved.  See Comment s [ 30]  and [ 31]  
( ef f ect  of  common r epr esent at i on on conf i dent i al i t y) .  

[ 19]  Under  some ci r cumst ances i t  may be i mpossi bl e t o make 
t he di scl osur e necessar y t o obt ai n consent .  For  exampl e,  when 
t he l awyer  r epr esent s di f f er ent  c l i ent s i n r el at ed mat t er s and 
one of  t he c l i ent s r ef uses t o consent  t o t he di scl osur e 
necessar y t o per mi t  t he ot her  c l i ent  t o make an i nf or med 
deci s i on,  t he l awyer  cannot  pr oper l y ask t he l at t er  t o consent .  
I n some cases t he al t er nat i ve t o common r epr esent at i on can be 
t hat  each par t y may have t o obt ai n separ at e r epr esent at i on wi t h 
t he possi bi l i t y  of  i ncur r i ng addi t i onal  cost s .  These cost s,  
al ong wi t h t he benef i t s of  secur i ng separ at e r epr esent at i on,  ar e 
f act or s t hat  may be consi der ed by t he af f ect ed cl i ent  i n 
det er mi ni ng whet her  common r epr esent at i on i s i n t he c l i ent ' s 
i nt er est s.  

 

Consent  Conf i r med i n Wr i t i ng 

[ 20]  Par agr aph ( b)  r equi r es t he l awyer  t o obt ai n t he 
i nf or med consent  of  t he c l i ent ,  conf i r med i n wr i t i ng.  Such a 
wr i t i ng may consi st  of  a document  execut ed by t he c l i ent  or  one 
t hat  t he l awyer  pr ompt l y r ecor ds and t r ansmi t s t o t he c l i ent  
f ol l owi ng an or al  consent .  See Rul e 1. 0( b) .  See al so Rul e 1. 0( n)  
( wr i t i ng i ncl udes el ect r oni c t r ansmi ssi on) .  I f  i t  i s  not  
f easi bl e t o obt ai n or  t r ansmi t  t he wr i t i ng at  t he t i me t he 
cl i ent  gi ves i nf or med consent ,  t hen t he l awyer  must  obt ai n or  
t r ansmi t  i t  wi t hi n a r easonabl e t i me t her eaf t er .  See Rul e 
1. 0( b) .  The r equi r ement  of  a wr i t i ng does not  suppl ant  t he need 
i n most  cases f or  t he l awyer  t o t al k wi t h t he c l i ent ,  t o expl ai n 
t he r i sks and advant ages,  i f  any,  of  r epr esent at i on bur dened 
wi t h a conf l i c t  of  i nt er est ,  as wel l  as r easonabl y avai l abl e 
al t er nat i ves,  and t o af f or d t he c l i ent  a r easonabl e oppor t uni t y 
t o consi der  t he r i sks and al t er nat i ves and t o r ai se quest i ons 
and concer ns.  Rat her ,  t he wr i t i ng i s r equi r ed i n or der  t o 
i mpr ess upon cl i ent s t he ser i ousness of  t he deci s i on t he cl i ent  
i s  bei ng asked t o make and t o avoi d di sput es or  ambi gui t i es t hat  
mi ght  l at er  occur  i n t he absence of  a wr i t i ng.  

 

Revoki ng Consent  

[ 21]  A c l i ent  who has gi ven consent  t o a conf l i c t  may 
r evoke t he consent  and,  l i ke any ot her  c l i ent ,  may t er mi nat e t he 
l awyer ' s r epr esent at i on at  any t i me.  Whet her  r evoki ng consent  t o 
t he c l i ent ' s own r epr esent at i on pr ecl udes t he l awyer  f r om 
cont i nui ng t o r epr esent  ot her  c l i ent s depends on t he 
ci r cumst ances,  i ncl udi ng t he nat ur e of  t he conf l i c t ,  whet her  t he 
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c l i ent  r evoked consent  because of  a mat er i al  change i n 
c i r cumst ances,  t he r easonabl e expect at i ons of  t he ot her  c l i ent  
and whet her  mat er i al  det r i ment  t o t he ot her  c l i ent s or  t he 
l awyer  woul d r esul t .  

 

Consent  t o Fut ur e Conf l i c t  

[ 22]  Whet her  a l awyer  may pr oper l y r equest  a c l i ent  t o 
wai ve conf l i c t s t hat  mi ght  ar i se i n t he f ut ur e i s subj ect  t o t he 
t est  of  par agr aph ( b) .  The ef f ect i veness of  such wai ver s i s 
gener al l y det er mi ned by t he ext ent  t o whi ch t he cl i ent  
r easonabl y under st ands t he mat er i al  r i sks t hat  t he wai ver  
ent ai l s.  The mor e compr ehensi ve t he expl anat i on of  t he t ypes of  
f ut ur e r epr esent at i ons t hat  mi ght  ar i se and t he act ual  and 
r easonabl y f or eseeabl e adver se consequences of  t hose 
r epr esent at i ons,  t he gr eat er  t he l i kel i hood t hat  t he c l i ent  wi l l  
have t he r equi s i t e under st andi ng.  Thus,  i f  t he c l i ent  agr ees t o 
consent  t o a par t i cul ar  t ype of  conf l i c t  wi t h whi ch t he cl i ent  
i s  al r eady f ami l i ar ,  t hen t he consent  or di nar i l y  wi l l  be 
ef f ect i ve wi t h r egar d t o t hat  t ype of  conf l i c t .  I f  t he consent  
i s gener al  and open- ended,  t hen t he consent  or di nar i l y  wi l l  be 
i nef f ect i ve,  because i t  i s  not  r easonabl y l i kel y t hat  t he c l i ent  
wi l l  have under st ood t he mat er i al  r i sks i nvol ved.  On t he ot her  
hand,  i f  t he c l i ent  i s  an exper i enced user  of  t he l egal  ser vi ces  
i nvol ved and i s r easonabl y i nf or med r egar di ng t he r i sk t hat  a 
conf l i c t  may ar i se,  such consent  i s mor e l i kel y t o be ef f ect i ve,  
par t i cul ar l y i f ,  e. g. ,  t he c l i ent  i s  i ndependent l y r epr esent ed 
by ot her  counsel  i n gi v i ng consent  and t he consent  i s l i mi t ed t o 
f ut ur e conf l i c t s  unr el at ed t o t he subj ect  of  t he r epr esent at i on.  
I n any case,  advance consent  cannot  be ef f ect i ve i f  t he 
c i r cumst ances t hat  mat er i al i ze i n t he f ut ur e ar e such as woul d 
make t he conf l i c t  nonconsent abl e under  par agr aph ( b) .  

 

Conf l i c t s i n Li t i gat i on 

[ 23]  Par agr aph ( b) ( 3)  pr ohi bi t s r epr esent at i on of  opposi ng 
par t i es i n t he same l i t i gat i on,  r egar dl ess of  t he c l i ent s '  
consent .  On t he ot her  hand,  s i mul t aneous r epr esent at i on of  
par t i es whose i nt er est s i n l i t i gat i on may conf l i c t ,  such as co-
pl ai nt i f f s or  co- def endant s,  i s  gover ned by par agr aph ( a) ( 2) .  A 
conf l i c t  may exi st  by r eason of  subst ant i al  di scr epancy i n t he 
par t i es '  t est i mony,  i ncompat i bi l i t y  i n posi t i ons i n r el at i on t o 
an opposi ng par t y or  t he f act  t hat  t her e ar e subst ant i al l y  
di f f er ent  possi bi l i t i es of  set t l ement  of  t he c l ai ms or  
l i abi l i t i es i n quest i on.  Such conf l i c t s can ar i se i n cr i mi nal  
cases as wel l  as c i v i l .  The pot ent i al  f or  conf l i c t  of  i nt er est  
i n r epr esent i ng mul t i pl e def endant s i n a cr i mi nal  case i s so 
gr ave t hat  or di nar i l y  a l awyer  shoul d decl i ne t o r epr esent  mor e 
t han one codef endant .  On t he ot her  hand,  common r epr esent at i on 
of  per sons havi ng si mi l ar  i nt er est s i n c i v i l  l i t i gat i on i s  
pr oper  i f  t he r equi r ement s of  par agr aph ( b)  ar e met .  

[ 24]  Or di nar i l y  a l awyer  may t ake i nconsi st ent  l egal  
posi t i ons i n di f f er ent  t r i bunal s at  di f f er ent  t i mes on behal f  of  
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di f f er ent  c l i ent s.  The mer e f act  t hat  advocat i ng a l egal  
posi t i on on behal f  of  one cl i ent  mi ght  cr eat e pr ecedent  adver se 
t o t he i nt er est s  of  a c l i ent  r epr esent ed by t he l awyer  i n an 
unr el at ed mat t er  does not  cr eat e a conf l i c t  of  i nt er est .  A 
conf l i c t  of  i nt er est  exi st s,  however ,  i f  t her e i s a s i gni f i cant  
r i sk t hat  a l awyer ' s act i on on behal f  of  one cl i ent  wi l l  
mat er i al l y  l i mi t  t he l awyer ' s ef f ect i veness i n r epr esent i ng 
anot her  c l i ent  i n a di f f er ent  case;  f or  exampl e,  when a deci s i on 
f avor i ng one cl i ent  wi l l  cr eat e a pr ecedent  l i kel y t o ser i ousl y 
weaken t he posi t i on t aken on behal f  of  t he ot her  c l i ent .  Fact or s 
r el evant  i n det er mi ni ng whet her  t he c l i ent s need t o be advi sed 
of  t he r i sk i ncl ude:  wher e t he cases ar e pendi ng,  whet her  t he 
i ssue i s subst ant i ve or  pr ocedur al ,  t he t empor al  r el at i onshi p 
bet ween t he mat t er s,  t he s i gni f i cance of  t he i ssue t o t he 
i mmedi at e and l ong- t er m i nt er est s of  t he c l i ent s i nvol ved and 
t he cl i ent s '  r easonabl e expect at i ons i n r et ai ni ng t he l awyer .  I f  
t her e i s s i gni f i cant  r i sk of  mat er i al  l i mi t at i on,  t hen absent  
i nf or med consent  of  t he af f ect ed cl i ent s,  t he l awyer  must  r ef use 
one of  t he r epr esent at i ons or  wi t hdr aw f r om one or  bot h mat t er s.  

[ 25]  When a l awyer  r epr esent s or  seeks t o r epr esent  a c l ass 
of  pl ai nt i f f s or  def endant s i n a c l ass- act i on l awsui t ,  unnamed 
member s of  t he c l ass ar e or di nar i l y  not  consi der ed t o be cl i ent s 
of  t he l awyer  f or  pur poses of  appl y i ng par agr aph ( a) ( 1)  of  t hi s 
Rul e.  Thus,  t he l awyer  does not  t ypi cal l y need t o get  t he 
consent  of  such a per son bef or e r epr esent i ng a c l i ent  sui ng t he 
per son i n an unr el at ed mat t er .  Si mi l ar l y,  a l awyer  seeki ng t o 
r epr esent  an opponent  i n a c l ass act i on does not  t ypi cal l y need 
t he consent  of  an unnamed member  of  t he c l ass whom t he l awyer  
r epr esent s i n an unr el at ed mat t er .  

 

Nonl i t i gat i on Conf l i c t s 

[ 26]  Conf l i c t s of  i nt er est  under  par agr aphs ( a) ( 1)  and 
( a) ( 2)  ar i se i n cont ext s ot her  t han l i t i gat i on.  For  a di scussi on 
of  di r ect l y adver se conf l i c t s i n t r ansact i onal  mat t er s,  see 
Comment  [ 7] .  Rel evant  f act or s i n det er mi ni ng whet her  t her e i s 
s i gni f i cant  pot ent i al  f or  mat er i al  l i mi t at i on i ncl ude t he 
dur at i on and i nt i macy of  t he l awyer ' s r el at i onshi p wi t h t he 
c l i ent  or  c l i ent s i nvol ved,  t he f unct i ons bei ng per f or med by t he 
l awyer ,  t he l i kel i hood t hat  di sagr eement s wi l l  ar i se and t he 
l i kel y pr ej udi ce t o t he c l i ent  f r om t he conf l i c t .  The quest i on 
i s of t en one of  pr oxi mi t y and degr ee.  See Comment  [ 8] .  

[ 27]  For  exampl e,  conf l i c t  quest i ons may ar i se i n est at e 
pl anni ng and est at e admi ni st r at i on.  A l awyer  may be cal l ed upon 
t o pr epar e wi l l s  f or  sever al  f ami l y member s,  such as husband and 
wi f e,  and,  dependi ng upon t he ci r cumst ances,  a conf l i c t  of  
i nt er est  may be pr esent .  I n est at e admi ni st r at i on t he i dent i t y  
of  t he c l i ent  may be uncl ear  under  t he l aw of  a par t i cul ar  
j ur i sdi ct i on.  Under  one vi ew,  t he c l i ent  i s  t he f i duci ar y;  under  
anot her  v i ew t he cl i ent  i s  t he est at e or  t r ust ,  i ncl udi ng i t s 
benef i c i ar i es.  I n or der  t o compl y wi t h conf l i c t  of  i nt er est  
r ul es,  t he l awyer  shoul d make cl ear  t he l awyer ' s r el at i onshi p t o 
t he par t i es i nvol ved.  
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[ 28]  Whet her  a conf l i c t  i s  consent abl e depends on t he 
ci r cumst ances.  For  exampl e,  a l awyer  may not  r epr esent  mul t i pl e 
par t i es t o a negot i at i on whose i nt er est s ar e f undament al l y 
ant agoni st i c t o each ot her ,  but  common r epr esent at i on i s  
per mi ssi bl e wher e t he cl i ent s ar e gener al l y al i gned i n i nt er est  
even t hough t her e i s some di f f er ence i n i nt er est  among t hem.  
Thus,  a l awyer  may seek t o est abl i sh or  adj ust  a r el at i onshi p 
bet ween cl i ent s on an ami cabl e and mut ual l y advant ageous basi s;  
f or  exampl e,  i n hel pi ng t o or gani ze a busi ness i n whi ch t wo or  
mor e cl i ent s ar e ent r epr eneur s,  wor ki ng out  t he f i nanci al  
r eor gani zat i on of  an ent er pr i se i n whi ch t wo or  mor e cl i ent s 
have an i nt er est  or  ar r angi ng a pr oper t y di st r i but i on i n 
set t l ement  of  an est at e.  The l awyer  seeks t o r esol ve pot ent i al l y  
adver se i nt er est s by devel opi ng t he par t i es '  mut ual  i nt er est s.  
Ot her wi se,  each par t y mi ght  have t o obt ai n separ at e 
r epr esent at i on,  wi t h t he possi bi l i t y  of  i ncur r i ng addi t i onal  
cost ,  compl i cat i on or  even l i t i gat i on.  Gi ven t hese and ot her  
r el evant  f act or s,  t he c l i ent s may pr ef er  t hat  t he l awyer  act  f or  
al l  of  t hem.  

 

Speci al  Consi der at i ons i n Common Repr esent at i on 

[ 29]  I n consi der i ng whet her  t o r epr esent  mul t i pl e c l i ent s 
i n t he same mat t er ,  a l awyer  shoul d be mi ndf ul  t hat  i f  t he 
common r epr esent at i on f ai l s  because t he pot ent i al l y  adver se 
i nt er est s cannot  be r econci l ed,  t he r esul t  can be addi t i onal  
cost ,  embar r assment  and r ecr i mi nat i on.  Or di nar i l y ,  t he l awyer  
wi l l  be f or ced t o wi t hdr aw f r om r epr esent i ng al l  of  t he c l i ent s 
i f  t he common r epr esent at i on f ai l s .  I n some si t uat i ons,  t he r i sk 
of  f ai l ur e i s so gr eat  t hat  mul t i pl e r epr esent at i on i s pl ai nl y 
i mpossi bl e.  For  exampl e,  a l awyer  cannot  under t ake common 
r epr esent at i on of  c l i ent s wher e cont ent i ous l i t i gat i on or  
negot i at i ons bet ween t hem ar e i mmi nent  or  cont empl at ed.  
Mor eover ,  because t he l awyer  i s r equi r ed t o be i mpar t i al  bet ween 
commonl y r epr esent ed cl i ent s,  r epr esent at i on of  mul t i pl e c l i ent s 
i s i mpr oper  when i t  i s  unl i kel y t hat  i mpar t i al i t y  can be 
mai nt ai ned.  Gener al l y,  i f  t he r el at i onshi p bet ween t he par t i es 
has al r eady assumed ant agoni sm,  t he possi bi l i t y  t hat  t he 
c l i ent s '  i nt er est s can be adequat el y ser ved by common 
r epr esent at i on i s not  ver y good.  Ot her  r el evant  f act or s ar e 
whet her  t he l awyer  subsequent l y wi l l  r epr esent  bot h par t i es on a 
cont i nui ng basi s and whet her  t he s i t uat i on i nvol ves cr eat i ng or  
t er mi nat i ng a r el at i onshi p bet ween t he par t i es.  

[ 30]  A par t i cul ar l y i mpor t ant  f act or  i n det er mi ni ng t he 
appr opr i at eness of  common r epr esent at i on i s t he ef f ect  on 
c l i ent - l awyer  conf i dent i al i t y  and t he at t or ney- cl i ent  pr i v i l ege.  
Wi t h r egar d t o t he at t or ney- cl i ent  pr i v i l ege,  t he pr evai l i ng 
Rul e i s t hat ,  as bet ween commonl y r epr esent ed cl i ent s,  t he 
pr i v i l ege does not  at t ach.  Hence,  i t  must  be assumed t hat  i f  
l i t i gat i on event uat es bet ween t he cl i ent s,  t he pr i v i l ege wi l l  
not  pr ot ect  any such communi cat i ons,  and t he cl i ent s shoul d be 
so advi sed.  
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[ 31]  As t o t he dut y of  conf i dent i al i t y ,  cont i nued common 
r epr esent at i on wi l l  al most  cer t ai nl y be i nadequat e i f  one cl i ent  
asks t he l awyer  not  t o di scl ose t o t he ot her  c l i ent  i nf or mat i on 
r el evant  t o t he common r epr esent at i on.  Thi s i s so because t he 
l awyer  has an equal  dut y of  l oyal t y t o each c l i ent ,  and each 
cl i ent  has t he r i ght  t o be i nf or med of  anyt hi ng bear i ng on t he 
r epr esent at i on t hat  mi ght  af f ect  t hat  c l i ent ' s i nt er est s and t he 
r i ght  t o expect  t hat  t he l awyer  wi l l  use t hat  i nf or mat i on t o 
t hat  c l i ent ' s benef i t .  See Rul e 1. 4.  The l awyer  shoul d,  at  t he 
out set  of  t he common r epr esent at i on and as par t  of  t he pr ocess 
of  obt ai ni ng each cl i ent ' s i nf or med consent ,  advi se each cl i ent  
t hat  i nf or mat i on wi l l  be shar ed and t hat  t he l awyer  wi l l  have t o 
wi t hdr aw i f  one cl i ent  deci des t hat  some mat t er  mat er i al  t o t he 
r epr esent at i on shoul d be kept  f r om t he ot her .  I n l i mi t ed 
c i r cumst ances,  i t  may be appr opr i at e f or  t he l awyer  t o pr oceed 
wi t h t he r epr esent at i on when t he cl i ent s have agr eed,  af t er  
bei ng pr oper l y i nf or med,  t hat  t he l awyer  wi l l  keep cer t ai n 
i nf or mat i on conf i dent i al .  For  exampl e,  t he l awyer  may r easonabl y  
concl ude t hat  f ai l ur e t o di scl ose one cl i ent ' s t r ade secr et s t o 
anot her  c l i ent  wi l l  not  adver sel y af f ect  r epr esent at i on 
i nvol v i ng a j oi nt  vent ur e bet ween t he cl i ent s and agr ee t o keep 
t hat  i nf or mat i on conf i dent i al  wi t h t he i nf or med consent  of  bot h 
c l i ent s.  

[ 32]  When seeki ng t o est abl i sh or  adj ust  a r el at i onshi p 
bet ween cl i ent s,  t he l awyer  shoul d make cl ear  t hat  t he l awyer ' s  
r ol e i s not  t hat  of  par t i sanshi p nor mal l y expect ed i n ot her  
c i r cumst ances and,  t hus,  t hat  t he c l i ent s may be r equi r ed t o 
assume gr eat er  r esponsi bi l i t y  f or  deci s i ons t han when each 
cl i ent  i s  separ at el y r epr esent ed.  Any l i mi t at i ons on t he scope 
of  t he r epr esent at i on made necessar y as a r esul t  of  t he common 
r epr esent at i on shoul d be f ul l y expl ai ned t o t he c l i ent s at  t he 
out set  of  t he r epr esent at i on.  See Rul e 1. 2( c) .  

[ 33]  Subj ect  t o t he above l i mi t at i ons,  each cl i ent  i n t he 
common r epr esent at i on has t he r i ght  t o l oyal  and di l i gent  
r epr esent at i on and t he pr ot ect i on of  Rul e 1. 9 concer ni ng t he 
obl i gat i ons t o a f or mer  c l i ent .  The cl i ent  al so has t he r i ght  t o 
di schar ge t he l awyer  as st at ed i n Rul e 1. 16.  

 

Or gani zat i onal  Cl i ent s 

[ 34]  A l awyer  who r epr esent s a cor por at i on or  ot her  
or gani zat i on does not ,  by v i r t ue of  t hat  r epr esent at i on,  
necessar i l y  r epr esent  any const i t uent  or  af f i l i at ed 
or gani zat i on,  such as a par ent  or  subsi di ar y.  See Rul e 1. 13( a) .  
Thus,  t he l awyer  f or  an or gani zat i on i s not  bar r ed f r om 
accept i ng r epr esent at i on adver se t o an af f i l i at e i n an unr el at ed 
mat t er ,  unl ess t he c i r cumst ances ar e such t hat  t he af f i l i at e 
shoul d al so be consi der ed a c l i ent  of  t he l awyer ,  t her e i s an 
under st andi ng bet ween t he l awyer  and t he or gani zat i onal  c l i ent  
t hat  t he l awyer  wi l l  avoi d r epr esent at i on adver se t o t he 
c l i ent ' s af f i l i at es,  or  t he l awyer ' s obl i gat i ons t o ei t her  t he 
or gani zat i onal  c l i ent  or  t he new cl i ent  ar e l i kel y t o l i mi t  
mat er i al l y  t he l awyer ' s r epr esent at i on of  t he ot her  c l i ent .  
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[ 35]  A l awyer  f or  a cor por at i on or  ot her  or gani zat i on who 
i s al so a member  of  i t s  boar d of  di r ect or s shoul d det er mi ne 
whet her  t he r esponsi bi l i t i es of  t he t wo r ol es may conf l i c t .  The 
l awyer  may be cal l ed on t o advi se t he cor por at i on i n mat t er s 
i nvol v i ng act i ons of  t he di r ect or s.  Consi der at i on shoul d be 
gi ven t o t he f r equency wi t h whi ch such si t uat i ons may ar i se,  t he 
pot ent i al  i nt ensi t y of  t he conf l i c t ,  t he ef f ect  of  t he l awyer ' s  
r esi gnat i on f r om t he boar d and t he possi bi l i t y  of  t he 
cor por at i on' s obt ai ni ng l egal  advi ce f r om anot her  l awyer  i n such 
si t uat i ons.  I f  t her e i s mat er i al  r i sk t hat  t he dual  r ol e wi l l  
compr omi se t he l awyer ' s i ndependence of  pr of essi onal  j udgment ,  
t he l awyer  shoul d not  ser ve as a di r ect or  or  shoul d cease t o act  
as t he cor por at i on' s l awyer  when conf l i c t s of  i nt er est  ar i se.  
The l awyer  shoul d advi se t he ot her  member s of  t he boar d t hat  i n 
some ci r cumst ances mat t er s di scussed at  boar d meet i ngs whi l e t he 
l awyer  i s pr esent  i n t he capaci t y of  di r ect or  mi ght  not  be 
pr ot ect ed by t he at t or ney- cl i ent  pr i v i l ege and t hat  conf l i c t  of  
i nt er est  consi der at i ons mi ght  r equi r e t he l awyer ' s r ecusal  as a 
di r ect or  or  mi ght  r equi r e t he l awyer  and t he l awyer ' s f i r m t o 
decl i ne r epr esent at i on of  t he cor por at i on i n a mat t er .  

 

SCR 20: 1. 8  Conf l i c t  of  i nt er est :  pr ohi bi t ed t r ansact i ons 

( a)  A l awyer  shal l  not  ent er  i nt o a busi ness t r ansact i on 
wi t h a c l i ent  or  knowi ngl y acqui r e an owner shi p,  possessor y,  
secur i t y or  ot her  pecuni ar y i nt er est  adver se t o a c l i ent  unl ess:  

 ( 1)  t he t r ansact i on and t er ms on whi ch t he l awyer  
acqui r es t he i nt er est  ar e f ai r  and r easonabl e t o t he c l i ent  and 
ar e f ul l y  di scl osed and t r ansmi t t ed i n wr i t i ng i n a manner  t hat  
can be r easonabl y under st ood by t he c l i ent ;  

 ( 2)  t he c l i ent  i s  advi sed i n wr i t i ng of  t he desi r abi l i t y 
of  seeki ng and i s gi ven a r easonabl e oppor t uni t y t o seek t he 
advi ce of  i ndependent  l egal  counsel  on t he t r ansact i on;  and 

 ( 3)  t he c l i ent  gi ves i nf or med consent ,  i n a wr i t i ng 
s i gned by t he c l i ent ,  t o t he essent i al  t er ms of  t he t r ansact i on 
and t he l awyer ' s  r ol e i n t he t r ansact i on,  i ncl udi ng whet her  t he 
l awyer  i s r epr esent i ng t he cl i ent  i n t he t r ansact i on.  

( b)  A l awyer  shal l  not  use i nf or mat i on r el at i ng t o 
r epr esent at i on of  a c l i ent  t o t he di sadvant age of  t he c l i ent  
unl ess t he c l i ent  gi ves i nf or med consent ,  except  as per mi t t ed or  
r equi r ed by t hese r ul es.  

( c)  A l awyer  shal l  not  sol i c i t  any subst ant i al  gi f t  f r om a 
cl i ent ,  i ncl udi ng a t est ament ar y gi f t ,  nor  pr epar e an i nst r ument  
gi v i ng t he l awyer  or  a per son r el at ed t o t he l awyer  any 
subst ant i al  gi f t  f r om a cl i ent ,  i ncl udi ng a t est ament ar y gi f t ,  
except  wher e ( 1)  t he c l i ent  i s  r el at ed t o t he donee,  ( 2)  t he 
donee i s a nat ur al  obj ect  of  t he bount y of  t he c l i ent ,  ( 3)  t her e 
i s no r easonabl e gr ound t o ant i c i pat e a cont est ,  or  a c l ai m of  
undue i nf l uence or  f or  t he publ i c t o l ose conf i dence i n t he 
i nt egr i t y of  t he bar ,  and ( 4)  t he amount  of  t he gi f t  or  bequest  
i s r easonabl e and nat ur al  under  t he c i r cumst ances.   For  pur poses 
of  t hi s par agr aph,  r el at ed per sons i ncl ude a spouse,  chi l d,  
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gr andchi l d,  par ent ,  gr andpar ent  or  ot her  r el at i ve or  i ndi v i dual  
wi t h whom t he l awyer  or  t he c l i ent  mai nt ai ns a c l ose,  f ami l i al  
r el at i onshi p.  

( d)  Pr i or  t o t he concl usi on of  r epr esent at i on of  a c l i ent ,  
a l awyer  shal l  not  make or  negot i at e an agr eement  gi v i ng t he 
l awyer  l i t er ar y or  medi a r i ght s t o a por t r ayal  or  account  based 
i n subst ant i al  par t  on i nf or mat i on r el at i ng t o t he 
r epr esent at i on.  

( e)  A l awyer  shal l  not  pr ovi de f i nanci al  assi st ance t o a 
c l i ent  i n connect i on wi t h pendi ng or  cont empl at ed l i t i gat i on,  
except  t hat :  

 ( 1)  a l awyer  may advance cour t  cost s and expenses of  
l i t i gat i on,  t he r epayment  of  whi ch may be cont i ngent  on t he 
out come of  t he mat t er ;  and 

 ( 2)  a l awyer  r epr esent i ng an i ndi gent  c l i ent  may pay 
cour t  cost s and expenses of  l i t i gat i on on behal f  of  t he c l i ent .  

( f )  A l awyer  shal l  not  accept  compensat i on f or  r epr esent i ng 
a c l i ent  f r om one ot her  t han t he cl i ent  unl ess:  

 ( 1)  t he c l i ent  gi ves i nf or med consent  or  t he at t or ney i s 
appoi nt ed at  gover nment  expense;  pr ovi ded t hat  no f ur t her  
consent  or  consul t at i on need be gi ven i f  t he c l i ent  has gi ven 
consent  pur suant  t o t he t er ms of  an agr eement  or  pol i cy 
r equi r i ng an or gani zat i on or  i nsur er  t o r et ai n counsel  on t he 
cl i ent ' s behal f ;  

 ( 2)  t her e i s no i nt er f er ence wi t h t he l awyer ' s 
i ndependence of  pr of essi onal  j udgment  or  wi t h t he c l i ent - l awyer  
r el at i onshi p;  and 

 ( 3)  i nf or mat i on r el at i ng t o r epr esent at i on of  a c l i ent  i s  
pr ot ect ed as r equi r ed by SCR 20: 1. 6.  

( g)  A l awyer  who r epr esent s t wo or  mor e cl i ent s shal l  not  
par t i c i pat e i n maki ng an aggr egat e set t l ement  of  t he c l ai ms of  
or  agai nst  t he c l i ent s,  or  i n a cr i mi nal  case an aggr egat ed 
agr eement  as t o gui l t y or  nol o cont ender e pl eas,  unl ess each 
cl i ent  gi ves i nf or med consent ,  i n a wr i t i ng s i gned by t he 
c l i ent .  The l awyer ' s di scl osur e shal l  i ncl ude t he exi st ence and 
nat ur e of  al l  t he c l ai ms or  pl eas i nvol ved and of  t he 
par t i c i pat i on of  each per son i n t he set t l ement .  

( h)  A l awyer  shal l  not :  

 ( 1)  make an agr eement  pr ospect i vel y l i mi t i ng t he l awyer ' s 
l i abi l i t y  t o a c l i ent  f or  mal pr act i ce unl ess t he c l i ent  i s 
i ndependent l y r epr esent ed i n maki ng t he agr eement ;  or  

 ( 2)  set t l e a c l ai m or  pot ent i al  c l ai m f or  such l i abi l i t y 
wi t h an unr epr esent ed cl i ent  or  f or mer  c l i ent  unl ess t hat  per son 
i s advi sed i n wr i t i ng of  t he desi r abi l i t y  of  seeki ng and i s 
gi ven a r easonabl e oppor t uni t y t o seek t he advi ce of  i ndependent  
l egal  counsel  i n connect i on t her ewi t h;  or  

 ( 3)  make an agr eement  l i mi t i ng t he c l i ent ' s r i ght  t o 
r epor t  t he l awyer ' s conduct  t o di sci pl i nar y aut hor i t i es.  



No.   04- 07 
 

46 
 

( i )  A l awyer  shal l  not  acqui r e a pr opr i et ar y i nt er est  i n 
t he cause of  act i on or  subj ect  mat t er  of  l i t i gat i on t he l awyer  
i s conduct i ng f or  a c l i ent ,  except  t hat  t he l awyer  may:  

 ( 1)  acqui r e a l i en aut hor i zed by l aw t o secur e t he 
l awyer ' s f ee or  expenses;  and 

 ( 2)  cont r act  wi t h a c l i ent  f or  a r easonabl e cont i ngent  
f ee i n a c i v i l  case.  

( j )  A l awyer  shal l  not  have sexual  r el at i ons wi t h a cur r ent  
c l i ent  unl ess a consensual  sexual  r el at i onshi p exi st ed bet ween 
t hem when t he cl i ent - l awyer  r el at i onshi p commenced.  

 ( 1)  I n t hi s par agr aph,  " sexual  r el at i ons"  means sexual  
i nt er cour se or  any ot her  i nt ent i onal  t ouchi ng of  t he i nt i mat e 
par t s of  a per son or  causi ng t he per son t o t ouch t he i nt i mat e 
par t s of  t he l awyer .  

 ( 2)  When t he cl i ent  i s  an or gani zat i on,  a l awyer  f or  t he 
or gani zat i on ( whet her  i nsi de counsel  or  out si de counsel )  shal l  
not  have sexual  r el at i ons wi t h a const i t uent  of  t he or gani zat i on 
who super vi ses,  di r ect s or  r egul ar l y consul t s wi t h t hat  l awyer  
concer ni ng t he or gani zat i on' s l egal  mat t er s.  

( k)  Whi l e l awyer s ar e associ at ed i n a f i r m,  a pr ohi bi t i on 
i n t he f or egoi ng par s.  ( a)  t hr ough ( i )  t hat  appl i es t o any one 
of  t hem shal l  appl y t o al l  of  t hem.  

 

Wi sconsi n Comment  
 

Thi s r ul e di f f er s f r om t he Model  Rul e i n f our  r espect s.  
Par agr aph ( c)  i ncor por at es t he deci s i ons i n St at e v.  Col l ent i ne,  
39 Wi s.  2d 325,  159 N. W. 2d 50 ( 1968) ,  and St at e v.  Beaudr y,  53 
Wi s.  2d 148,  191 N. W. 2d 842 ( 1971) .  Par agr aph ( f )  adds a 
r ef er ence t o an at t or ney r et ai ned at  gover nment  expense and 
r et ai ns t he " i nsur ance def ense"  except i on f r om pr i or  Wi sconsi n 
l aw.   But  see SCR 20: 1. 2( e) .   Par agr aph ( h)  pr ohi bi t s a l awyer  
f r om maki ng an agr eement  l i mi t i ng t he c l i ent ' s r i ght  t o r epor t  
t he l awyer ' s conduct  t o di sci pl i nar y aut hor i t i es.  Par agr aph 
( j ) ( 2)  i ncl udes l anguage f r om ABA Comment  [ 19] .  

 

ABA Comment  
 

Busi ness Tr ansact i ons Bet ween Cl i ent  and Lawyer  

[ 1]  A l awyer ' s l egal  ski l l  and t r ai ni ng,  t oget her  wi t h t he 
r el at i onshi p of  t r ust  and conf i dence bet ween l awyer  and cl i ent ,  
cr eat e t he possi bi l i t y  of  over r eachi ng when t he l awyer  
par t i c i pat es i n a busi ness,  pr oper t y or  f i nanci al  t r ansact i on 
wi t h a c l i ent ,  f or  exampl e,  a l oan or  sal es t r ansact i on or  a 
l awyer  i nvest ment  on behal f  of  a c l i ent .  The r equi r ement s of  
par agr aph ( a)  must  be met  even when t he t r ansact i on i s not  
c l osel y r el at ed t o t he subj ect  mat t er  of  t he r epr esent at i on,  as 
when a l awyer  dr af t i ng a wi l l  f or  a c l i ent  l ear ns t hat  t he 
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c l i ent  needs money f or  unr el at ed expenses and of f er s t o make a 
l oan t o t he c l i ent .  The Rul e appl i es t o l awyer s engaged i n t he 
sal e of  goods or  ser vi ces r el at ed t o t he pr act i ce of  l aw,  f or  
exampl e,  t he sal e of  t i t l e i nsur ance or  i nvest ment  ser vi ces t o 
exi st i ng c l i ent s of  t he l awyer ' s l egal  pr act i ce.  See Rul e 5. 7.  
I t  al so appl i es t o l awyer s pur chasi ng pr oper t y f r om est at es t hey 
r epr esent .  I t  does not  appl y t o or di nar y f ee ar r angement s 
bet ween cl i ent  and l awyer ,  whi ch ar e gover ned by Rul e 1. 5,  
al t hough i t s r equi r ement s must  be met  when t he l awyer  accept s an 
i nt er est  i n t he c l i ent ' s busi ness or  ot her  nonmonet ar y pr oper t y 
as payment  of  al l  or  par t  of  a f ee.  I n addi t i on,  t he Rul e does 
not  appl y t o st andar d commer ci al  t r ansact i ons bet ween t he l awyer  
and t he cl i ent  f or  pr oduct s or  ser vi ces t hat  t he c l i ent  
gener al l y mar ket s t o ot her s,  f or  exampl e,  banki ng or  br oker age 
ser vi ces,  medi cal  ser vi ces,  pr oduct s manuf act ur ed or  di st r i but ed 
by t he c l i ent ,  and ut i l i t i es '  ser vi ces.  I n such t r ansact i ons,  
t he l awyer  has no advant age i n deal i ng wi t h t he c l i ent ,  and t he 
r est r i ct i ons i n par agr aph ( a)  ar e unnecessar y and i mpr act i cabl e.  

[ 2]  Par agr aph ( a) ( 1)  r equi r es t hat  t he t r ansact i on i t sel f  
be f ai r  t o t he c l i ent  and t hat  i t s essent i al  t er ms be 
communi cat ed t o t he c l i ent ,  i n wr i t i ng,  i n a manner  t hat  can be 
r easonabl y under st ood.  Par agr aph ( a) ( 2)  r equi r es t hat  t he c l i ent  
al so be advi sed,  i n wr i t i ng,  of  t he desi r abi l i t y  of  seeki ng t he 
advi ce of  i ndependent  l egal  counsel .  I t  al so r equi r es t hat  t he 
c l i ent  be gi ven a r easonabl e oppor t uni t y t o obt ai n such advi ce.  
Par agr aph ( a) ( 3)  r equi r es t hat  t he l awyer  obt ai n t he c l i ent ' s 
i nf or med consent ,  i n a wr i t i ng s i gned by t he c l i ent ,  bot h t o t he 
essent i al  t er ms of  t he t r ansact i on and t o t he l awyer ' s r ol e.  
When necessar y,  t he l awyer  shoul d di scuss bot h t he mat er i al  
r i sks of  t he pr oposed t r ansact i on,  i ncl udi ng any r i sk pr esent ed 
by t he l awyer ' s  i nvol vement ,  and t he exi st ence of  r easonabl y  
avai l abl e al t er nat i ves and shoul d expl ai n why t he advi ce of  
i ndependent  l egal  counsel  i s desi r abl e.  See Rul e 1. 0( e)  
( def i ni t i on of  i nf or med consent ) .  

[ 3]  The r i sk t o a c l i ent  i s  gr eat est  when t he cl i ent  
expect s t he l awyer  t o r epr esent  t he c l i ent  i n t he t r ansact i on 
i t sel f  or  when t he l awyer ' s f i nanci al  i nt er est  ot her wi se poses a 
s i gni f i cant  r i sk t hat  t he l awyer ' s r epr esent at i on of  t he c l i ent  
wi l l  be mat er i al l y  l i mi t ed by t he l awyer ' s f i nanci al  i nt er est  i n 
t he t r ansact i on.  Her e t he l awyer ' s r ol e r equi r es t hat  t he l awyer  
must  compl y,  not  onl y wi t h t he r equi r ement s of  par agr aph ( a) ,  
but  al so wi t h t he r equi r ement s of  Rul e 1. 7.  Under  t hat  Rul e,  t he 
l awyer  must  di scl ose t he r i sks associ at ed wi t h t he l awyer ' s dual  
r ol e as bot h l egal  advi ser  and par t i c i pant  i n t he t r ansact i on,  
such as t he r i sk t hat  t he l awyer  wi l l  s t r uct ur e t he t r ansact i on 
or  gi ve l egal  advi ce i n a way t hat  f avor s t he l awyer ' s i nt er est s  
at  t he expense of  t he c l i ent .  Mor eover ,  t he l awyer  must  obt ai n 
t he c l i ent ' s i nf or med consent .  I n some cases,  t he l awyer ' s 
i nt er est  may be such t hat  Rul e 1. 7 wi l l  pr ecl ude t he l awyer  f r om 
seeki ng t he cl i ent ' s consent  t o t he t r ansact i on.  

[ 4]  I f  t he c l i ent  i s  i ndependent l y r epr esent ed i n t he 
t r ansact i on,  par agr aph ( a) ( 2)  of  t hi s Rul e i s i nappl i cabl e,  and 
t he par agr aph ( a) ( 1)  r equi r ement  f or  f ul l  di scl osur e i s 
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sat i sf i ed ei t her  by a wr i t t en di scl osur e by t he l awyer  i nvol ved 
i n t he t r ansact i on or  by t he c l i ent ' s i ndependent  counsel .  The 
f act  t hat  t he c l i ent  was i ndependent l y r epr esent ed i n t he 
t r ansact i on i s r el evant  i n det er mi ni ng whet her  t he agr eement  was 
f ai r  and r easonabl e t o t he c l i ent  as par agr aph ( a) ( 1)  f ur t her  
r equi r es.  

 

Use of  I nf or mat i on Rel at ed t o Repr esent at i on 

[ 5]  Use of  i nf or mat i on r el at i ng t o t he r epr esent at i on t o 
t he di sadvant age of  t he c l i ent  v i ol at es t he l awyer ' s dut y of  
l oyal t y.  Par agr aph ( b)  appl i es when t he i nf or mat i on i s used t o 
benef i t  ei t her  t he l awyer  or  a t hi r d per son,  such as anot her  
c l i ent  or  busi ness associ at e of  t he l awyer .  For  exampl e,  i f  a 
l awyer  l ear ns t hat  a c l i ent  i nt ends t o pur chase and devel op 
sever al  par cel s of  l and,  t he l awyer  may not  use t hat  i nf or mat i on 
t o pur chase one of  t he par cel s i n compet i t i on wi t h t he c l i ent  or  
t o r ecommend t hat  anot her  c l i ent  make such a pur chase.  The Rul e 
does not  pr ohi bi t  uses t hat  do not  di sadvant age t he cl i ent .  For  
exampl e,  a l awyer  who l ear ns a gover nment  agency' s 
i nt er pr et at i on of  t r ade l egi s l at i on dur i ng t he r epr esent at i on of  
one cl i ent  may pr oper l y use t hat  i nf or mat i on t o benef i t  ot her  
c l i ent s.  Par agr aph ( b)  pr ohi bi t s di sadvant ageous use of  c l i ent  
i nf or mat i on unl ess t he c l i ent  gi ves i nf or med consent ,  except  as 
per mi t t ed or  r equi r ed by t hese Rul es.  See Rul es 1. 2( d) ,  1. 6,  
1. 9( c) ,  3. 3,  4. 1( b) ,  8. 1,  and 8. 3.  

 

Gi f t s t o Lawyer s 

[ 6]  A l awyer  may accept  a gi f t  f r om a cl i ent ,  i f  t he 
t r ansact i on meet s gener al  st andar ds of  f ai r ness.  For  exampl e,  a 
s i mpl e gi f t  such as a pr esent  gi ven at  a hol i day or  as a t oken 
of  appr eci at i on i s per mi t t ed.  I f  a c l i ent  of f er s t he l awyer  a 
mor e subst ant i al  gi f t ,  par agr aph ( c)  does not  pr ohi bi t  t he 
l awyer  f r om accept i ng i t ,  al t hough such a gi f t  may be voi dabl e 
by t he c l i ent  under  t he doct r i ne of  undue i nf l uence,  whi ch 
t r eat s c l i ent  gi f t s as pr esumpt i vel y f r audul ent .  I n any event ,  
due t o concer ns about  over r eachi ng and i mposi t i on on cl i ent s,  a 
l awyer  may not  suggest  t hat  a subst ant i al  gi f t  be made t o t he 
l awyer  or  f or  t he l awyer ' s benef i t ,  except  wher e t he l awyer  i s 
r el at ed t o t he c l i ent  as set  f or t h i n par agr aph ( c) .  

[ 7]  I f  ef f ect uat i on of  a subst ant i al  gi f t  r equi r es 
pr epar i ng a l egal  i nst r ument  such as a wi l l  or  conveyance t he 
cl i ent  shoul d have t he det ached advi ce t hat  anot her  l awyer  can 
pr ovi de.  The sol e except i on t o t hi s Rul e i s wher e t he cl i ent  i s 
a r el at i ve of  t he donee.  

[ 8]  Thi s Rul e does not  pr ohi bi t  a l awyer  f r om seeki ng t o 
have t he l awyer  or  a par t ner  or  associ at e of  t he l awyer  named as 
execut or  of  t he c l i ent ' s est at e or  t o anot her  pot ent i al l y  
l ucr at i ve f i duci ar y posi t i on.  Never t hel ess,  such appoi nt ment s 
wi l l  be subj ect  t o t he gener al  conf l i c t  of  i nt er est  pr ovi s i on i n 
Rul e 1. 7 when t her e i s a s i gni f i cant  r i sk t hat  t he l awyer ' s 
i nt er est  i n obt ai ni ng t he appoi nt ment  wi l l  mat er i al l y  l i mi t  t he 
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l awyer ' s i ndependent  pr of essi onal  j udgment  i n advi s i ng t he 
cl i ent  concer ni ng t he choi ce of  an execut or  or  ot her  f i duci ar y.  
I n obt ai ni ng t he cl i ent ' s i nf or med consent  t o t he conf l i c t ,  t he 
l awyer  shoul d advi se t he c l i ent  concer ni ng t he nat ur e and ext ent  
of  t he l awyer ' s f i nanci al  i nt er est  i n t he appoi nt ment ,  as wel l  
as t he avai l abi l i t y  of  al t er nat i ve candi dat es f or  t he posi t i on.  

 

Li t er ar y Ri ght s 

[ 9]  An agr eement  by whi ch a l awyer  acqui r es l i t er ar y or  
medi a r i ght s concer ni ng t he conduct  of  t he r epr esent at i on 
cr eat es a conf l i c t  bet ween t he i nt er est s of  t he c l i ent  and t he 
per sonal  i nt er est s of  t he l awyer .  Measur es sui t abl e i n t he 
r epr esent at i on of  t he c l i ent  may det r act  f r om t he publ i cat i on 
val ue of  an account  of  t he r epr esent at i on.  Par agr aph ( d)  does 
not  pr ohi bi t  a l awyer  r epr esent i ng a c l i ent  i n a t r ansact i on 
concer ni ng l i t er ar y pr oper t y f r om agr eei ng t hat  t he l awyer ' s f ee 
shal l  consi st  of  a shar e i n owner shi p i n t he pr oper t y,  i f  t he 
ar r angement  conf or ms t o Rul e 1. 5 and par agr aphs ( a)  and ( i ) .  

 

Fi nanci al  Assi st ance 

[ 10]  Lawyer s may not  subsi di ze l awsui t s or  admi ni st r at i ve 
pr oceedi ngs br ought  on behal f  of  t hei r  c l i ent s,  i ncl udi ng maki ng 
or  guar ant eei ng l oans t o t hei r  c l i ent s f or  l i v i ng expenses,  
because t o do so woul d encour age cl i ent s t o pur sue l awsui t s t hat  
mi ght  not  ot her wi se be br ought  and because such assi st ance gi ves 
l awyer s t oo gr eat  a f i nanci al  st ake i n t he l i t i gat i on.  These 
danger s do not  war r ant  a pr ohi bi t i on on a l awyer  l endi ng a 
c l i ent  cour t  cost s and l i t i gat i on expenses,  i ncl udi ng t he 
expenses of  medi cal  exami nat i on and t he cost s of  obt ai ni ng and 
pr esent i ng evi dence,  because t hese advances ar e v i r t ual l y 
i ndi st i ngui shabl e f r om cont i ngent  f ees and hel p ensur e access t o 
t he cour t s.  Si mi l ar l y,  an except i on al l owi ng l awyer s 
r epr esent i ng i ndi gent  c l i ent s t o pay cour t  cost s and l i t i gat i on 
expenses r egar dl ess of  whet her  t hese f unds wi l l  be r epai d i s 
war r ant ed.  

 

Per son Payi ng f or  a Lawyer ' s Ser vi ces 

[ 11]  Lawyer s ar e f r equent l y asked t o r epr esent  a c l i ent  
under  c i r cumst ances i n whi ch a t hi r d per son wi l l  compensat e t he 
l awyer ,  i n whol e or  i n par t .  The t hi r d per son mi ght  be a 
r el at i ve or  f r i end,  an i ndemni t or  ( such as a l i abi l i t y  i nsur ance 
company)  or  a co- cl i ent  ( such as a cor por at i on sued al ong wi t h 
one or  mor e of  i t s  empl oyees) .  Because t hi r d- par t y payer s 
f r equent l y have i nt er est s t hat  di f f er  f r om t hose of  t he c l i ent ,  
i ncl udi ng i nt er est s i n mi ni mi zi ng t he amount  spent  on t he 
r epr esent at i on and i n l ear ni ng how t he r epr esent at i on i s  
pr ogr essi ng,  l awyer s ar e pr ohi bi t ed f r om accept i ng or  cont i nui ng 
such r epr esent at i ons unl ess t he l awyer  det er mi nes t hat  t her e 
wi l l  be no i nt er f er ence wi t h t he l awyer ' s i ndependent  
pr of essi onal  j udgment  and t her e i s i nf or med consent  f r om t he 
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c l i ent .  See al so Rul e 5. 4( c)  ( pr ohi bi t i ng i nt er f er ence wi t h a 
l awyer ' s pr of ess i onal  j udgment  by one who r ecommends,  empl oys or  
pays t he l awyer  t o r ender  l egal  ser vi ces f or  anot her ) .  

[ 12]  Somet i mes,  i t  wi l l  be suf f i c i ent  f or  t he l awyer  t o 
obt ai n t he c l i ent ' s i nf or med consent  r egar di ng t he f act  of  t he 
payment  and t he i dent i t y of  t he t hi r d- par t y payer .  I f ,  however ,  
t he f ee ar r angement  cr eat es a conf l i c t  of  i nt er est  f or  t he 
l awyer ,  t hen t he l awyer  must  compl y wi t h Rul e 1. 7.  The l awyer  
must  al so conf or m t o t he r equi r ement s of  Rul e 1. 6 concer ni ng 
conf i dent i al i t y .  Under  Rul e 1. 7( a) ,  a conf l i c t  of  i nt er est  
exi st s i f  t her e i s s i gni f i cant  r i sk t hat  t he l awyer ' s 
r epr esent at i on of  t he c l i ent  wi l l  be mat er i al l y  l i mi t ed by t he 
l awyer ' s own i nt er est  i n t he f ee ar r angement  or  by t he l awyer ' s 
r esponsi bi l i t i es t o t he t hi r d- par t y payer  ( f or  exampl e,  when t he 
t hi r d- par t y payer  i s a co- cl i ent ) .  Under  Rul e 1. 7( b) ,  t he l awyer  
may accept  or  cont i nue t he r epr esent at i on wi t h t he i nf or med 
consent  of  each af f ect ed cl i ent ,  unl ess t he conf l i c t  i s  
nonconsent abl e under  t hat  par agr aph.  Under  Rul e 1. 7( b) ,  t he 
i nf or med consent  must  be conf i r med i n wr i t i ng.  

 

Aggr egat e Set t l ement s 

[ 13]  Di f f er ences i n wi l l i ngness t o make or  accept  an of f er  
of  set t l ement  ar e among t he r i sks of  common r epr esent at i on of  
mul t i pl e c l i ent s  by a s i ngl e l awyer .  Under  Rul e 1. 7,  t hi s i s one 
of  t he r i sks t hat  shoul d be di scussed bef or e under t aki ng t he 
r epr esent at i on,  as par t  of  t he pr ocess of  obt ai ni ng t he cl i ent s '  
i nf or med consent .  I n addi t i on,  Rul e 1. 2( a)  pr ot ect s each 
cl i ent ' s r i ght  t o have t he f i nal  say i n deci di ng whet her  t o 
accept  or  r ej ect  an of f er  of  set t l ement  and i n deci di ng whet her  
t o ent er  a gui l t y or  nol o cont ender e pl ea i n a cr i mi nal  case.  
The Rul e st at ed i n t hi s par agr aph i s a cor ol l ar y  of  bot h t hese 
Rul es and pr ovi des t hat ,  bef or e any set t l ement  of f er  or  pl ea 
bar gai n i s made or  accept ed on behal f  of  mul t i pl e c l i ent s,  t he 
l awyer  must  i nf or m each of  t hem about  al l  t he mat er i al  t er ms of  
t he set t l ement ,  i ncl udi ng what  t he ot her  c l i ent s wi l l  r ecei ve or  
pay i f  t he set t l ement  or  pl ea of f er  i s  accept ed.  See al so Rul e 
1. 0( e)  ( def i ni t i on of  i nf or med consent ) .  Lawyer s r epr esent i ng a 
c l ass of  pl ai nt i f f s or  def endant s,  or  t hose pr oceedi ng 
der i vat i vel y,  may not  have a f ul l  c l i ent - l awyer  r el at i onshi p 
wi t h each member  of  t he c l ass;  never t hel ess,  such l awyer s must  
compl y wi t h appl i cabl e r ul es r egul at i ng not i f i cat i on of  c l ass 
member s and ot her  pr ocedur al  r equi r ement s desi gned t o ensur e 
adequat e pr ot ect i on of  t he ent i r e c l ass.  

 

Li mi t i ng Li abi l i t y  and Set t l i ng Mal pr act i ce Cl ai ms 

[ 14]  Agr eement s pr ospect i vel y l i mi t i ng a l awyer ' s l i abi l i t y  
f or  mal pr act i ce ar e pr ohi bi t ed unl ess t he c l i ent  i s  
i ndependent l y r epr esent ed i n maki ng t he agr eement  because t hey 
ar e l i kel y t o under mi ne compet ent  and di l i gent  r epr esent at i on.  
Al so,  many cl i ent s ar e unabl e t o eval uat e t he desi r abi l i t y  of  
maki ng such an agr eement  bef or e a di sput e has ar i sen,  
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par t i cul ar l y i f  t hey ar e t hen r epr esent ed by t he l awyer  seeki ng 
t he agr eement .  Thi s par agr aph does not ,  however ,  pr ohi bi t  a 
l awyer  f r om ent er i ng i nt o an agr eement  wi t h t he c l i ent  t o 
ar bi t r at e l egal  mal pr act i ce c l ai ms,  pr ovi ded such agr eement s ar e 
enf or ceabl e and t he cl i ent  i s  f ul l y  i nf or med of  t he scope and 
ef f ect  of  t he agr eement .  Nor  does t hi s par agr aph l i mi t  t he 
abi l i t y  of  l awyer s t o pr act i ce i n t he f or m of  a l i mi t ed-
l i abi l i t y  ent i t y ,  wher e per mi t t ed by l aw,  pr ov i ded t hat  each 
l awyer  r emai ns per sonal l y l i abl e t o t he c l i ent  f or  hi s or  her  
own conduct  and t he f i r m compl i es wi t h any condi t i ons r equi r ed 
by l aw,  such as pr ovi s i ons r equi r i ng c l i ent  not i f i cat i on or  
mai nt enance of  adequat e l i abi l i t y  i nsur ance.  Nor  does i t  
pr ohi bi t  an agr eement  i n accor dance wi t h Rul e 1. 2 t hat  def i nes 
t he scope of  t he r epr esent at i on,  al t hough a def i ni t i on of  scope 
t hat  makes t he obl i gat i ons of  r epr esent at i on i l l usor y wi l l  
amount  t o an at t empt  t o l i mi t  l i abi l i t y .  

[ 15]  Agr eement s set t l i ng a c l ai m or  a pot ent i al  c l ai m f or  
mal pr act i ce ar e not  pr ohi bi t ed by t hi s Rul e.  Never t hel ess,  i n 
v i ew of  t he danger  t hat  a l awyer  wi l l  t ake unf ai r  advant age of  
an unr epr esent ed cl i ent  or  f or mer  c l i ent ,  t he l awyer  must  f i r st  
advi se such a per son i n wr i t i ng of  t he appr opr i at eness of  
i ndependent  r epr esent at i on i n connect i on wi t h such a set t l ement .  
I n addi t i on,  t he l awyer  must  gi ve t he c l i ent  or  f or mer  c l i ent  a 
r easonabl e oppor t uni t y t o f i nd and consul t  i ndependent  counsel .  

 

Acqui r i ng Pr opr i et ar y I nt er est  i n Li t i gat i on 

[ 16]  Par agr aph ( i )  st at es t he t r adi t i onal  gener al  r ul e t hat  
l awyer s ar e pr ohi bi t ed f r om acqui r i ng a pr opr i et ar y i nt er est  i n 
l i t i gat i on.  Li ke par agr aph ( e) ,  t he gener al  r ul e has i t s basi s 
i n common l aw champer t y and mai nt enance and i s desi gned t o avoi d 
gi v i ng t he l awyer  t oo gr eat  an i nt er est  i n t he r epr esent at i on.  
I n addi t i on,  when t he l awyer  acqui r es an owner shi p i nt er est  i n 
t he subj ect  of  t he r epr esent at i on,  i t  wi l l  be mor e di f f i cul t  f or  
a c l i ent  t o di schar ge t he l awyer  i f  t he c l i ent  so desi r es.  The 
Rul e i s subj ect  t o speci f i c  except i ons devel oped i n deci s i onal  
l aw and cont i nued i n t hese Rul es.  The except i on f or  cer t ai n 
advances of  t he cost s of  l i t i gat i on i s set  f or t h i n par agr aph 
( e) .  I n addi t i on,  par agr aph ( i )  set s f or t h except i ons f or  l i ens 
aut hor i zed by l aw t o secur e t he l awyer ' s f ees or  expenses and 
cont r act s f or  r easonabl e cont i ngent  f ees.  The l aw of  each 
j ur i sdi ct i on det er mi nes whi ch l i ens ar e aut hor i zed by l aw.  These 
may i ncl ude l i ens gr ant ed by st at ut e,  l i ens or i gi nat i ng i n 
common l aw and l i ens acqui r ed by cont r act  wi t h t he c l i ent .  When 
a l awyer  acqui r es by cont r act  a secur i t y i nt er est  i n pr oper t y 
ot her  t han t hat  r ecover ed t hr ough t he l awyer ' s ef f or t s i n t he 
l i t i gat i on,  such an acqui s i t i on i s a busi ness or  f i nanci al  
t r ansact i on wi t h a c l i ent  and i s gover ned by t he r equi r ement s of  
par agr aph ( a) .  Cont r act s f or  cont i ngent  f ees i n c i v i l  cases ar e 
gover ned by Rul e 1. 5.  

 

Cl i ent - Lawyer  Sexual  Rel at i onshi ps 
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[ 17]  The r el at i onshi p bet ween l awyer  and cl i ent  i s  a 
f i duci ar y one i n whi ch t he l awyer  occupi es t he hi ghest  posi t i on 
of  t r ust  and conf i dence.  The r el at i onshi p i s  al most  al ways 
unequal ;  t hus,  a sexual  r el at i onshi p bet ween l awyer  and cl i ent  
can i nvol ve unf ai r  expl oi t at i on of  t he l awyer ' s f i duci ar y r ol e,  
i n v i ol at i on of  t he l awyer ' s basi c et hi cal  obl i gat i on not  t o use 
t he t r ust  of  t he c l i ent  t o t he c l i ent ' s di sadvant age.  I n 
addi t i on,  such a r el at i onshi p pr esent s a s i gni f i cant  danger  
t hat ,  because of  t he l awyer ' s emot i onal  i nvol vement ,  t he l awyer  
wi l l  be unabl e t o r epr esent  t he c l i ent  wi t hout  i mpai r ment  of  t he 
exer ci se of  i ndependent  pr of essi onal  j udgment .  Mor eover ,  a 
bl ur r ed l i ne bet ween t he pr of ess i onal  and per sonal  r el at i onshi ps 
may make i t  di f f i cul t  t o pr edi ct  t o what  ext ent  c l i ent  
conf i dences wi l l  be pr ot ect ed by t he at t or ney- cl i ent  evi dent i ar y 
pr i v i l ege,  s i nce cl i ent  conf i dences ar e pr ot ect ed by pr i v i l ege 
onl y when t hey ar e i mpar t ed i n t he cont ext  of  t he c l i ent - l awyer  
r el at i onshi p.  Because of  t he s i gni f i cant  danger  of  har m t o 
c l i ent  i nt er est s and because t he cl i ent ' s own emot i onal  
i nvol vement  r ender s i t  unl i kel y  t hat  t he c l i ent  coul d gi ve 
adequat e i nf or med consent ,  t hi s  Rul e pr ohi bi t s  t he l awyer  f r om 
havi ng sexual  r el at i ons wi t h a c l i ent  r egar dl ess of  whet her  t he 
r el at i onshi p i s consensual  and r egar dl ess of  t he absence of  
pr ej udi ce t o t he c l i ent .  

[ 18]  Sexual  r el at i onshi ps t hat  pr edat e t he c l i ent - l awyer  
r el at i onshi p ar e not  pr ohi bi t ed.  I ssues r el at i ng t o t he 
expl oi t at i on of  t he f i duci ar y r el at i onshi p and c l i ent  dependency 
ar e di mi ni shed when t he sexual  r el at i onshi p exi st ed pr i or  t o t he 
commencement  of  t he c l i ent - l awyer  r el at i onshi p.  However ,  bef or e 
pr oceedi ng wi t h t he r epr esent at i on i n t hese ci r cumst ances,  t he 
l awyer  shoul d consi der  whet her  t he l awyer ' s abi l i t y  t o r epr esent  
t he c l i ent  wi l l  be mat er i al l y  l i mi t ed by t he r el at i onshi p.  See 
Rul e 1. 7( a) ( 2) .  

[ 19]  When t he cl i ent  i s  an or gani zat i on,  par agr aph ( j )  of  
t hi s Rul e pr ohi bi t s a l awyer  f or  t he or gani zat i on ( whet her  
i nsi de counsel  or  out si de counsel )  f r om havi ng a sexual  
r el at i onshi p wi t h a const i t uent  of  t he or gani zat i on who 
super vi ses,  di r ect s or  r egul ar l y consul t s wi t h t hat  l awyer  
concer ni ng t he or gani zat i on' s l egal  mat t er s.  

 

I mput at i on of  Pr ohi bi t i ons 

[ 20]  Under  par agr aph ( k) ,  a pr ohi bi t i on on conduct  by an 
i ndi v i dual  l awyer  i n par agr aphs ( a)  t hr ough ( i )  al so appl i es t o 
al l  l awyer s associ at ed i n a f i r m wi t h t he per sonal l y pr ohi bi t ed 
l awyer .  For  exampl e,  one l awyer  i n a f i r m may not  ent er  i nt o a 
busi ness t r ansact i on wi t h a c l i ent  of  anot her  member  of  t he f i r m 
wi t hout  compl yi ng wi t h par agr aph ( a) ,  even i f  t he f i r st  l awyer  
i s not  per sonal l y i nvol ved i n t he r epr esent at i on of  t he c l i ent .  
The pr ohi bi t i on set  f or t h i n par agr aph ( j )  i s  per sonal  and i s 
not  appl i ed t o associ at ed l awyer s.  

 

SCR 20: 1. 9  Dut i es t o f or mer  c l i ent s 
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( a)  A l awyer  who has f or mer l y r epr esent ed a c l i ent  i n a 
mat t er  shal l  not  t her eaf t er  r epr esent  anot her  per son i n t he same 
or  a subst ant i al l y  r el at ed mat t er  i n whi ch t hat  per son' s  
i nt er est s ar e mat er i al l y  adver se t o t he i nt er est s of  t he f or mer  
c l i ent  unl ess t he f or mer  c l i ent  gi ves i nf or med consent ,  
conf i r med i n a wr i t i ng s i gned by t he c l i ent .   

( b)  A l awyer  shal l  not  knowi ngl y  r epr esent  a per son i n t he 
same or  a subst ant i al l y  r el at ed mat t er  i n whi ch a f i r m wi t h 
whi ch t he l awyer  f or mer l y was associ at ed had pr evi ousl y  
r epr esent ed a c l i ent :  

 ( 1)  whose i nt er est s ar e mat er i al l y  adver se t o t hat  
per son;  and 

 ( 2)  about  whom t he l awyer  had acqui r ed i nf or mat i on 
pr ot ect ed by SCR 20: 1. 6 and SCR 20: 1. 9( c)  t hat  i s  mat er i al  t o 
t he mat t er ;  

unl ess t he f or mer  c l i ent  gi ves i nf or med consent ,  conf i r med i n a 
wr i t i ng s i gned by t he c l i ent .  

( c)  A l awyer  who has f or mer l y r epr esent ed a c l i ent  i n a 
mat t er  or  whose pr esent  or  f or mer  f i r m has f or mer l y r epr esent ed 
a c l i ent  i n a mat t er  shal l  not  t her eaf t er :   

 ( 1)  use i nf or mat i on r el at i ng t o t he r epr esent at i on t o t he 
di sadvant age of  t he f or mer  c l i ent  except  as t hese r ul es woul d 
per mi t  or  r equi r e wi t h r espect  t o a c l i ent ,  or  when t he 
i nf or mat i on has become gener al l y known;  or  

 ( 2)  r eveal  i nf or mat i on r el at i ng t o t he r epr esent at i on 
except  as t hese r ul es woul d per mi t  or  r equi r e wi t h r espect  t o a 
c l i ent .  

 

Wi sconsi n Comment  
 

The Wi sconsi n Supr eme Cour t  Rul e di f f er s f r om t he Model  
Rul e i n r equi r i ng i nf or med consent  t o be conf i r med i n a wr i t i ng 
" s i gned by t he c l i ent . "  

 

ABA Comment  
 

[ 1]  Af t er  t er mi nat i on of  a c l i ent - l awyer  r el at i onshi p,  a 
l awyer  has cer t ai n cont i nui ng dut i es wi t h r espect  t o 
conf i dent i al i t y  and conf l i c t s of  i nt er est  and t hus may not  
r epr esent  anot her  c l i ent  except  i n conf or mi t y wi t h t hi s Rul e.  
Under  t hi s Rul e,  f or  exampl e,  a l awyer  coul d not  pr oper l y seek 
t o r esci nd on behal f  of  a new cl i ent  a cont r act  dr af t ed on 
behal f  of  t he f or mer  c l i ent .  So al so a l awyer  who has pr osecut ed 
an accused per son coul d not  pr oper l y r epr esent  t he accused i n a 
subsequent  c i v i l  act i on agai nst  t he gover nment  concer ni ng t he 
same t r ansact i on.  Nor  coul d a l awyer  who has r epr esent ed 
mul t i pl e c l i ent s  i n a mat t er  r epr esent  one of  t he c l i ent s 
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agai nst  t he ot her s i n t he same or  a subst ant i al l y  r el at ed mat t er  
af t er  a di sput e ar ose among t he cl i ent s i n t hat  mat t er ,  unl ess 
al l  af f ect ed cl i ent s gi ve i nf or med consent .  See Comment  [ 9] .  
Cur r ent  and f or mer  gover nment  l awyer s must  compl y wi t h t hi s Rul e 
t o t he ext ent  r equi r ed by Rul e 1. 11.  

[ 2]  The scope of  a " mat t er "  f or  pur poses of  t hi s Rul e 
depends on t he f act s of  a par t i cul ar  s i t uat i on or  t r ansact i on.  
The l awyer ' s i nvol vement  i n a mat t er  can al so be a quest i on of  
degr ee.  When a l awyer  has been di r ect l y i nvol ved i n a speci f i c  
t r ansact i on,  subsequent  r epr esent at i on of  ot her  c l i ent s wi t h 
mat er i al l y  adver se i nt er est s i n t hat  t r ansact i on c l ear l y i s 
pr ohi bi t ed.  On t he ot her  hand,  a l awyer  who r ecur r ent l y handl ed 
a t ype of  pr obl em f or  a f or mer  c l i ent  i s  not  pr ecl uded f r om 
l at er  r epr esent i ng anot her  c l i ent  i n a f act ual l y di st i nct  
pr obl em of  t hat  t ype even t hough t he subsequent  r epr esent at i on 
i nvol ves a pos i t i on adver se t o t he pr i or  c l i ent .  Si mi l ar  
consi der at i ons can appl y t o t he r eassi gnment  of  mi l i t ar y l awyer s 
bet ween def ense and pr osecut i on f unct i ons wi t hi n t he same 
mi l i t ar y j ur i sdi ct i ons.  The under l y i ng quest i on i s whet her  t he 
l awyer  was so i nvol ved i n t he mat t er  t hat  t he subsequent  
r epr esent at i on can be j ust l y r egar ded as a changi ng of  s i des i n 
t he mat t er  i n quest i on.  

[ 3]  Mat t er s ar e " subst ant i al l y  r el at ed"  f or  pur poses of  
t hi s Rul e i f  t hey i nvol ve t he same t r ansact i on or  l egal  di sput e 
or  i f  t her e ot her wi se i s a subst ant i al  r i sk t hat  conf i dent i al  
f act ual  i nf or mat i on as woul d nor mal l y have been obt ai ned i n t he 
pr i or  r epr esent at i on woul d mat er i al l y  advance t he cl i ent ' s 
posi t i on i n t he subsequent  mat t er .  For  exampl e,  a l awyer  who has 
r epr esent ed a busi nessper son and l ear ned ext ensi ve pr i vat e 
f i nanci al  i nf or mat i on about  t hat  per son may not  t hen r epr esent  
t hat  per son' s spouse i n seeki ng a di vor ce.  Si mi l ar l y,  a l awyer  
who has pr evi ousl y r epr esent ed a c l i ent  i n secur i ng 
envi r onment al  per mi t s t o bui l d a shoppi ng cent er  woul d be 
pr ecl uded f r om r epr esent i ng nei ghbor s seeki ng t o oppose r ezoni ng 
of  t he pr oper t y on t he basi s of  envi r onment al  consi der at i ons;  
however ,  t he l awyer  woul d not  be pr ecl uded,  on t he gr ounds of  
subst ant i al  r el at i onshi p,  f r om def endi ng a t enant  of  t he 
compl et ed shoppi ng cent er  i n r esi st i ng evi ct i on f or  nonpayment  
of  r ent .  I nf or mat i on t hat  has been di scl osed t o t he publ i c or  t o 
ot her  par t i es adver se t o t he f or mer  c l i ent  or di nar i l y  wi l l  not  
be di squal i f y i ng.  I nf or mat i on acqui r ed i n a pr i or  r epr esent at i on 
may have been r ender ed obsol et e by t he passage of  t i me,  a 
c i r cumst ance t hat  may be r el evant  i n det er mi ni ng whet her  t wo 
r epr esent at i ons ar e subst ant i al l y  r el at ed.  I n t he case of  an 
or gani zat i onal  c l i ent ,  gener al  knowl edge of  t he c l i ent ' s 
pol i c i es and pr act i ces or di nar i l y  wi l l  not  pr ecl ude a subsequent  
r epr esent at i on;  on t he ot her  hand,  knowl edge of  speci f i c  f act s  
gai ned i n a pr i or  r epr esent at i on t hat  ar e r el evant  t o t he mat t er  
i n quest i on or di nar i l y  wi l l  pr ecl ude such a r epr esent at i on.  A 
f or mer  c l i ent  i s  not  r equi r ed t o r eveal  t he conf i dent i al  
i nf or mat i on l ear ned by t he l awyer  i n or der  t o est abl i sh a 
subst ant i al  r i sk  t hat  t he l awyer  has conf i dent i al  i nf or mat i on t o 
use i n t he subsequent  mat t er .  A concl usi on about  t he possessi on 
of  such i nf or mat i on may be based on t he nat ur e of  t he ser vi ces 
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t he l awyer  pr ovi ded t he f or mer  cl i ent  and i nf or mat i on t hat  woul d 
i n or di nar y pr act i ce be l ear ned by a l awyer  pr ovi di ng such 
ser vi ces.  

 

Lawyer s Movi ng Bet ween Fi r ms 

[ 4]  When l awyer s have been associ at ed wi t hi n a f i r m but  
t hen end t hei r  associ at i on,  t he quest i on of  whet her  a l awyer  
shoul d under t ake r epr esent at i on i s mor e compl i cat ed.  Ther e ar e 
sever al  compet i ng consi der at i ons.  Fi r st ,  t he c l i ent  pr evi ousl y 
r epr esent ed by t he f or mer  f i r m must  be r easonabl y assur ed t hat  
t he pr i nci pl e of  l oyal t y t o t he c l i ent  i s  not  compr omi sed.  
Second,  t he Rul e shoul d not  be so br oadl y cast  as t o pr ecl ude 
ot her  per sons f r om havi ng r easonabl e choi ce of  l egal  counsel .  
Thi r d,  t he Rul e shoul d not  unr easonabl y hamper  l awyer s f r om 
f or mi ng new associ at i ons and t ak i ng on new cl i ent s af t er  havi ng 
l ef t  a pr evi ous associ at i on.  I n t hi s connect i on,  i t  shoul d be 
r ecogni zed t hat  t oday many l awyer s pr act i ce i n f i r ms,  t hat  many 
l awyer s t o some degr ee l i mi t  t hei r  pr act i ce t o one f i el d or  
anot her ,  and t hat  many move f r om one associ at i on t o anot her  
sever al  t i mes i n t hei r  car eer s.  I f  t he concept  of  i mput at i on 
wer e appl i ed wi t h unqual i f i ed r i gor ,  t he r esul t  woul d be r adi cal  
cur t ai l ment  of  t he oppor t uni t y of  l awyer s t o move f r om one 
pr act i ce set t i ng t o anot her  and of  t he oppor t uni t y of  c l i ent s t o 
change counsel .  

[ 5]  Par agr aph ( b)  oper at es t o di squal i f y t he l awyer  onl y 
when t he l awyer  i nvol ved has act ual  knowl edge of  i nf or mat i on 
pr ot ect ed by Rul es 1. 6 and 1. 9( c) .  Thus,  i f  a l awyer  whi l e wi t h 
one f i r m acqui r ed no knowl edge or  i nf or mat i on r el at i ng t o a 
par t i cul ar  c l i ent  of  t he f i r m,  and t hat  l awyer  l at er  j oi ned 
anot her  f i r m,  nei t her  t he l awyer  i ndi v i dual l y  nor  t he second 
f i r m i s di squal i f i ed f r om r epr esent i ng anot her  c l i ent  i n t he 
same or  a r el at ed mat t er  even t hough t he i nt er est s of  t he t wo 
cl i ent s conf l i c t .  See Rul e 1. 10( b)  f or  t he r est r i ct i ons on a 
f i r m once a l awyer  has t er mi nat ed associ at i on wi t h t he f i r m.  

[ 6]  Appl i cat i on of  par agr aph ( b)  depends on a si t uat i on' s 
par t i cul ar  f act s,  ai ded by i nf er ences,  deduct i ons or  wor ki ng 
pr esumpt i ons t hat  r easonabl y may be made about  t he way i n whi ch 
l awyer s wor k t oget her .  A l awyer  may have gener al  access t o f i l es 
of  al l  c l i ent s of  a l aw f i r m and may r egul ar l y par t i c i pat e i n 
di scussi ons of  t hei r  af f ai r s;  i t  shoul d be i nf er r ed t hat  such a 
l awyer  i n f act  i s  pr i vy t o al l  i nf or mat i on about  al l  t he f i r m' s 
c l i ent s.  I n cont r ast ,  anot her  l awyer  may have access t o t he 
f i l es of  onl y a l i mi t ed number  of  c l i ent s and par t i c i pat e i n 
di scussi ons of  t he af f ai r s of  no ot her  c l i ent s;  i n t he absence 
of  i nf or mat i on t o t he cont r ar y,  i t  shoul d be i nf er r ed t hat  such 
a l awyer  i n f act  i s  pr i vy t o i nf or mat i on about  t he c l i ent s 
act ual l y ser ved but  not  t hose of  ot her  c l i ent s.  I n such an 
i nqui r y,  t he bur den of  pr oof  shoul d r est  upon t he f i r m whose 
di squal i f i cat i on i s sought .  

[ 7]  I ndependent  of  t he quest i on of  di squal i f i cat i on of  a 
f i r m,  a l awyer  changi ng pr of essi onal  associ at i on has a 
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cont i nui ng dut y t o pr eser ve conf i dent i al i t y  of  i nf or mat i on about  
a c l i ent  f or mer l y r epr esent ed.  See Rul es 1. 6 and 1. 9( c) .  

[ 8]  Par agr aph ( c)  pr ovi des t hat  i nf or mat i on acqui r ed by t he 
l awyer  i n t he cour se of  r epr esent i ng a c l i ent  may not  
subsequent l y be used or  r eveal ed by t he l awyer  t o t he 
di sadvant age of  t he c l i ent .  However ,  t he f act  t hat  a l awyer  has 
once ser ved a c l i ent  does not  pr ecl ude t he l awyer  f r om usi ng 
gener al l y known i nf or mat i on about  t hat  c l i ent  when l at er  
r epr esent i ng anot her  c l i ent .  

[ 9]  The pr ovi s i ons of  t hi s Rul e ar e f or  t he pr ot ect i on of  
f or mer  c l i ent s and can be wai ved i f  t he c l i ent  gi ves i nf or med 
consent ,  whi ch consent  must  be conf i r med i n wr i t i ng under  
par agr aphs ( a)  and ( b) .  See Rul e 1. 0( e) .  Wi t h r egar d t o t he 
ef f ect i veness of  an advance wai ver ,  see Comment  [ 22]  t o Rul e 
1. 7.  Wi t h r egar d t o di squal i f i cat i on of  a f i r m wi t h whi ch a 
l awyer  i s or  was f or mer l y associ at ed,  see Rul e 1. 10.  

 

SCR 20: 1. 10  I mput ed di squal i f i cat i on:  gener al  r ul e 

( a)  Whi l e l awyer s ar e associ at ed i n a f i r m,  none of  t hem 
shal l  knowi ngl y r epr esent  a c l i ent  when any one of  t hem 
pr act i c i ng al one woul d be pr ohi bi t ed f r om doi ng so by SCR 20: 1. 7 
or  SCR 20: 1. 9 unl ess:  

 ( 1)  t he pr ohi bi t i on i s based on a per sonal  i nt er est  of  
t he pr ohi bi t ed l awyer  and does not  pr esent  a s i gni f i cant  r i sk of  
mat er i al l y  l i mi t i ng t he r epr esent at i on of  t he c l i ent  by t he 
r emai ni ng l awyer s i n t he f i r m;  or  

 ( 2)  t he pr ohi bi t i on ar i ses under  SCR 20: 1. 9,  and  

  ( i )  t he per sonal l y di squal i f i ed l awyer  per f or med no 
mor e t han mi nor  and i sol at ed ser vi ces i n t he di squal i f y i ng 
r epr esent at i on and di d so onl y at  a f i r m wi t h whi ch t he l awyer  
i s no l onger  associ at ed;   

  ( i i )  t he per sonal l y di squal i f i ed l awyer  i s t i mel y 
scr eened f r om any par t i c i pat i on i n t he mat t er  and i s appor t i oned 
no par t  of  t he f ee t her ef r om;  and 

  ( i i i )  wr i t t en not i ce i s pr ompt l y gi ven t o any af f ect ed 
f or mer  c l i ent  t o enabl e t he af f ect ed cl i ent  t o ascer t ai n 
compl i ance wi t h t he pr ovi s i ons of  t hi s r ul e.  

( b)  When a l awyer  has t er mi nat ed an associ at i on wi t h a 
f i r m,  t he f i r m i s not  pr ohi bi t ed f r om t her eaf t er  r epr esent i ng a 
per son wi t h i nt er est s mat er i al l y  adver se t o t hose of  a c l i ent  
r epr esent ed by t he f or mer l y associ at ed l awyer  and not  cur r ent l y 
r epr esent ed by t he f i r m,  unl ess:  

 ( 1)  t he mat t er  i s t he same or  subst ant i al l y  r el at ed t o 
t hat  i n whi ch t he f or mer l y associ at ed l awyer  r epr esent ed t he 
cl i ent ;  and   

 ( 2)  any l awyer  r emai ni ng i n t he f i r m has i nf or mat i on 
pr ot ect ed by SCR 20: 1. 6 and SCR 20: 1. 9( c)  t hat  i s  mat er i al  t o 
t he mat t er .   
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( c)  A di squal i f i cat i on pr escr i bed by t hi s r ul e may be 
wai ved by t he af f ect ed cl i ent  under  t he condi t i ons st at ed i n SCR 
20: 1. 7.   

( d)  The di squal i f i cat i on of  l awyer s associ at ed i n a f i r m 
wi t h f or mer  or  cur r ent  gover nment  l awyer s i s gover ned by SCR 
20: 1. 11.  

 

Wi sconsi n Commi t t ee Comment  
 

Par agr aph ( a)  di f f er s f r om t he Model  Rul e i n not  i mput i ng 
conf l i c t s of  i nt er est  i n l i mi t ed c i r cumst ances wher e t he 
per sonal l y di squal i f i ed l awyer  i s t i mel y scr eened f r om t he 
mat t er .   

 

ABA Comment  
 

Def i ni t i on of  " Fi r m"  

[ 1]  For  pur poses of  t he Rul es of  Pr of essi onal  Conduct ,  t he 
t er m " f i r m"  denot es l awyer s i n a l aw par t ner shi p,  pr of essi onal  
cor por at i on,  sol e pr opr i et or shi p or  ot her  associ at i on aut hor i zed 
t o pr act i ce l aw;  or  l awyer s empl oyed i n a l egal  ser vi ces 
or gani zat i on or  t he l egal  depar t ment  of  a cor por at i on or  ot her  
or gani zat i on.  See Rul e 1. 0( c) .  Whet her  t wo or  mor e l awyer s 
const i t ut e a f i r m wi t hi n t hi s def i ni t i on can depend on t he 
speci f i c  f act s.  See Rul e 1. 0,  Comment s [ 2] —[ 4] .  

 

Pr i nci pl es of  I mput ed Di squal i f i cat i on 

[ 2]  The Rul e of  i mput ed di squal i f i cat i on st at ed i n 
par agr aph ( a)  gi ves ef f ect  t o t he pr i nci pl e of  l oyal t y t o t he 
c l i ent  as i t  appl i es t o l awyer s who pr act i ce i n a l aw f i r m.  Such 
si t uat i ons can be consi der ed f r om t he pr emi se t hat  a f i r m of  
l awyer s i s essent i al l y  one l awyer  f or  pur poses of  t he r ul es 
gover ni ng l oyal t y t o t he c l i ent ,  or  f r om t he pr emi se t hat  each 
l awyer  i s v i car i ousl y bound by t he obl i gat i on of  l oyal t y owed by 
each l awyer  wi t h whom t he l awyer  i s associ at ed.  Par agr aph ( a)  
oper at es onl y among t he l awyer s cur r ent l y associ at ed i n a f i r m.  
When a l awyer  moves f r om one f i r m t o anot her ,  t he s i t uat i on i s  
gover ned by Rul es 1. 9( b)  and 1. 10( b) .  

[ 3]  The Rul e i n par agr aph ( a)  does not  pr ohi bi t  
r epr esent at i on wher e nei t her  quest i ons of  c l i ent  l oyal t y nor  
pr ot ect i on of  conf i dent i al  i nf or mat i on ar e pr esent ed.  Wher e one 
l awyer  i n a f i r m coul d not  ef f ect i vel y r epr esent  a gi ven cl i ent  
because of  st r ong pol i t i cal  bel i ef s,  f or  exampl e,  but  t hat  
l awyer  wi l l  do no wor k on t he case and t he per sonal  bel i ef s of  
t he l awyer  wi l l  not  mat er i al l y  l i mi t  t he r epr esent at i on by 
ot her s i n t he f i r m,  t he f i r m shoul d not  be di squal i f i ed.  On t he 
ot her  hand,  i f  an opposi ng par t y i n a case was owned by a l awyer  
i n t he l aw f i r m,  and ot her s i n t he f i r m woul d be mat er i al l y  
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l i mi t ed i n pur sui ng t he mat t er  because of  l oyal t y t o t hat  
l awyer ,  t he per sonal  di squal i f i cat i on of  t he l awyer  woul d be 
i mput ed t o al l  ot her s i n t he f i r m.  

[ 4]  The Rul e i n par agr aph ( a)  al so does not  pr ohi bi t  
r epr esent at i on by ot her s i n t he l aw f i r m wher e t he per son 
pr ohi bi t ed f r om i nvol vement  i n a mat t er  i s a nonl awyer ,  such as 
a par al egal  or  l egal  secr et ar y.  Nor  does par agr aph ( a)  pr ohi bi t  
r epr esent at i on i f  t he l awyer  i s  pr ohi bi t ed f r om act i ng because 
of  event s bef or e t he per son became a l awyer ,  f or  exampl e,  wor k 
t hat  t he per son di d whi l e a l aw st udent .  Such per sons,  however ,  
or di nar i l y  must  be scr eened f r om any per sonal  par t i c i pat i on i n 
t he mat t er  t o avoi d communi cat i on t o ot her s i n t he f i r m of  
conf i dent i al  i nf or mat i on t hat  bot h t he nonl awyer s and t he f i r m 
have a l egal  dut y t o pr ot ect .  See Rul es 1. 0( k)  and 5. 3.  

[ 5]  Rul e 1. 10( b)  oper at es t o per mi t  a l aw f i r m,  under  
cer t ai n c i r cumst ances,  t o r epr esent  a per son wi t h i nt er est s 
di r ect l y adver se t o t hose of  a c l i ent  r epr esent ed by a l awyer  
who f or mer l y was associ at ed wi t h t he f i r m.  The Rul e appl i es 
r egar dl ess of  when t he f or mer l y associ at ed l awyer  r epr esent ed 
t he cl i ent .  However ,  t he l aw f i r m may not  r epr esent  a per son 
wi t h i nt er est s adver se t o t hose of  a pr esent  c l i ent  of  t he f i r m,  
whi ch woul d v i ol at e Rul e 1. 7.  Mor eover ,  t he f i r m may not  
r epr esent  t he per son wher e t he mat t er  i s t he same or  
subst ant i al l y  r el at ed t o t hat  i n whi ch t he f or mer l y associ at ed 
l awyer  r epr esent ed t he cl i ent  and any ot her  l awyer  cur r ent l y i n 
t he f i r m has mat er i al  i nf or mat i on pr ot ect ed by Rul es 1. 6 and 
1. 9( c) .  

[ 6]  Rul e 1. 10( c)  r emoves i mput at i on wi t h t he i nf or med 
consent  of  t he af f ect ed cl i ent  or  f or mer  c l i ent  under  t he 
condi t i ons st at ed i n Rul e 1. 7.  The condi t i ons st at ed i n Rul e 1. 7 
r equi r e t he l awyer  t o det er mi ne t hat  t he r epr esent at i on i s not  
pr ohi bi t ed by Rul e 1. 7( b)  and t hat  each af f ect ed cl i ent  or  
f or mer  c l i ent  has gi ven i nf or med consent  t o t he r epr esent at i on,  
conf i r med i n wr i t i ng.  I n some cases,  t he r i sk may be so sever e 
t hat  t he conf l i c t  may not  be cur ed by c l i ent  consent .  For  a 
di scussi on of  t he ef f ect i veness of  c l i ent  wai ver s of  conf l i c t s  
t hat  mi ght  ar i se i n t he f ut ur e,  see Rul e 1. 7,  Comment  [ 22] .  For  
a def i ni t i on of  i nf or med consent ,  see Rul e 1. 0( e) .  

[ 7]  Wher e a l awyer  has j oi ned a pr i vat e f i r m af t er  havi ng 
r epr esent ed t he gover nment ,  i mput at i on i s gover ned by Rul e 
1. 11( b)  and ( c) ,  not  t hi s Rul e.  Under  Rul e 1. 11( d) ,  wher e a 
l awyer  r epr esent s t he gover nment  af t er  havi ng ser ved cl i ent s i n 
pr i vat e pr act i ce,  nongover nment al  empl oyment  or  i n anot her  
gover nment  agency,  f or mer - cl i ent  conf l i c t s ar e not  i mput ed t o 
gover nment  l awyer s associ at ed wi t h t he i ndi v i dual l y di squal i f i ed 
l awyer .  

[ 8]  Wher e a l awyer  i s pr ohi bi t ed f r om engagi ng i n cer t ai n 
t r ansact i ons under  Rul e 1. 8,  par agr aph ( k)  of  t hat  Rul e,  and not  
t hi s Rul e,  det er mi nes whet her  t hat  pr ohi bi t i on al so appl i es t o 
ot her  l awyer s associ at ed i n a f i r m wi t h t he per sonal l y  
pr ohi bi t ed l awyer .  
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SCR 20: 1. 11  Speci al  conf l i c t s of  i nt er est  f or  f or mer  and 
cur r ent  gover nment  of f i cer s and empl oyees 

( a)  Except  as l aw may ot her wi se expr essl y per mi t ,  a l awyer  
who has f or mer l y  ser ved as a publ i c of f i cer  or  empl oyee of  t he 
gover nment :  

 ( 1)  i s  subj ect  t o SCR 20: 1. 9( c) ;  and 

 ( 2)  shal l  not  ot her wi se r epr esent  a c l i ent  i n connect i on 
wi t h a mat t er  i n whi ch t he l awyer  par t i c i pat ed per sonal l y and 
subst ant i al l y  as a publ i c of f i cer  or  empl oyee,  unl ess t he 
appr opr i at e gover nment  agency gi ves i t s i nf or med consent ,  
conf i r med i n wr i t i ng,  t o t he r epr esent at i on.  

( b)  When a l awyer  i s di squal i f i ed f r om r epr esent at i on under  
par .  ( a) ,  no l awyer  i n a f i r m wi t h whi ch t hat  l awyer  i s 
associ at ed may knowi ngl y under t ake or  cont i nue r epr esent at i on i n 
such a mat t er  unl ess:  

 ( 1)  t he di squal i f i ed l awyer  i s t i mel y scr eened f r om any 
par t i c i pat i on i n t he mat t er  and i s appor t i oned no par t  of  t he 
f ee t her ef r om;  and 

 ( 2)  wr i t t en not i ce i s pr ompt l y gi ven t o t he appr opr i at e 
gover nment  agency t o enabl e i t  t o ascer t ai n compl i ance wi t h t he 
pr ovi s i ons of  t hi s r ul e.  

( c)  Except  as l aw may ot her wi se expr essl y per mi t ,  a l awyer  
havi ng i nf or mat i on t hat  t he l awyer  knows i s conf i dent i al  
gover nment  i nf or mat i on about  a per son acqui r ed when t he l awyer  
was a publ i c of f i cer  or  empl oyee,  may not  r epr esent  a pr i vat e 
c l i ent  whose i nt er est s ar e adver se t o t hat  per son i n a mat t er  i n 
whi ch t he i nf or mat i on coul d be used t o t he mat er i al  di sadvant age 
of  t hat  per son.  As used i n t hi s r ul e,  t he t er m " conf i dent i al  
gover nment  i nf or mat i on"  means i nf or mat i on t hat  has been obt ai ned 
under  gover nment al  aut hor i t y and whi ch,  at  t he t i me t hi s r ul e i s 
appl i ed,  t he gover nment  i s pr ohi bi t ed by l aw f r om di scl osi ng t o 
t he publ i c or  has a l egal  pr i v i l ege not  t o di scl ose and whi ch i s 
not  ot her wi se avai l abl e t o t he publ i c.  A f i r m wi t h whi ch t hat  
l awyer  i s associ at ed may under t ake or  cont i nue r epr esent at i on i n 
t he mat t er  onl y i f  t he di squal i f i ed l awyer  i s t i mel y scr eened 
f r om any par t i c i pat i on i n t he mat t er  and i s appor t i oned no par t  
of  t he f ee t her ef r om.  

( d)  Except  as l aw may ot her wi se expr essl y per mi t ,  a l awyer  
cur r ent l y ser vi ng as a publ i c of f i cer  or  empl oyee:  

 ( 1)  i s  subj ect  t o SCR 20: 1. 7 and SCR 20: 1. 9;  and 

 ( 2)  shal l  not :  

  ( i )  par t i c i pat e i n a mat t er  i n whi ch t he l awyer  
par t i c i pat ed per sonal l y and subst ant i al l y  whi l e i n pr i vat e 
pr act i ce or  nongover nment al  empl oyment ,  unl ess t he appr opr i at e 
gover nment  agency gi ves i t s i nf or med consent ,  conf i r med i n 
wr i t i ng;  or  

  ( i i )  negot i at e f or  pr i vat e empl oyment  wi t h any per son 
who i s i nvol ved as a par t y or  as at t or ney f or  a par t y i n a 
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mat t er  i n whi ch t he l awyer  i s  par t i c i pat i ng per sonal l y and 
subst ant i al l y ,  except  t hat  a l awyer  ser vi ng as a l aw cl er k t o a 
j udge,  ot her  adj udi cat i ve of f i cer  or  ar bi t r at or  may negot i at e 
f or  pr i vat e empl oyment  as per mi t t ed by SCR 20: 1. 12( b)  and 
subj ect  t o t he condi t i ons st at ed i n SCR 20: 1. 12( b) .  

( e)  As used i n t hi s r ul e,  t he t er m " mat t er "  i ncl udes:  

 ( 1)  any j udi c i al  or  ot her  pr oceedi ng,  appl i cat i on,  
r equest  f or  a r ul i ng or  ot her  det er mi nat i on,  cont r act ,  c l ai m,  
cont r over sy,  i nvest i gat i on,  char ge,  accusat i on,  ar r est  or  ot her  
par t i cul ar  mat t er  i nvol v i ng a speci f i c  par t y or  par t i es,  and 

 ( 2)  any ot her  mat t er  cover ed by t he conf l i c t  of  i nt er est  
r ul es of  t he appr opr i at e gover nment  agency.  

( f )  The conf l i c t s of  a l awyer  cur r ent l y ser v i ng as an 
of f i cer  or  empl oyee of  t he gover nment  ar e not  i mput ed t o t he 
ot her  l awyer s i n t he agency.  However ,  wher e such a l awyer  has a 
conf l i c t  t hat  woul d l ead t o i mput at i on i n a nongover nment  
set t i ng,  t he l awyer  shal l  be t i mel y scr eened f r om any 
par t i c i pat i on i n t he mat t er  t o whi ch t he conf l i c t  appl i es.  

 

Wi sconsi n Commi t t ee Comment  
 

Par agr aph ( f )  has no count er par t  i n t he Model  Rul es,  
al t hough i t  i s  based on st at ement s made i n par agr aph [ 2]  of  t he 
ABA Comment .  

 

ABA Comment  
 

[ 1]  A l awyer  who has ser ved or  i s cur r ent l y ser vi ng as a 
publ i c of f i cer  or  empl oyee i s per sonal l y subj ect  t o t he Rul es of  
Pr of essi onal  Conduct ,  i ncl udi ng t he pr ohi bi t i on agai nst  
concur r ent  conf l i c t s of  i nt er est  st at ed i n Rul e 1. 7.  I n 
addi t i on,  such a l awyer  may be subj ect  t o st at ut es and 
gover nment  r egul at i ons r egar di ng conf l i c t  of  i nt er est .  Such 
st at ut es and r egul at i ons may ci r cumscr i be t he ext ent  t o whi ch 
t he gover nment  agency may gi ve consent  under  t hi s Rul e.  See Rul e 
1. 0( e)  f or  t he def i ni t i on of  i nf or med consent .  

[ 2]  Par agr aphs ( a) ( 1) ,  ( a) ( 2) ,  and ( d) ( 1)  r est at e t he 
obl i gat i ons of  an i ndi v i dual  l awyer  who has ser ved or  i s 
cur r ent l y ser vi ng as an of f i cer  or  empl oyee of  t he gover nment  
t owar d a f or mer  gover nment  or  pr i vat e c l i ent .  Rul e 1. 10 i s not  
appl i cabl e t o t he conf l i c t s of  i nt er est  addr essed by t hi s Rul e.  
Rat her ,  par agr aph ( b)  set s f or t h a speci al  i mput at i on r ul e f or  
f or mer  gover nment  l awyer s t hat  pr ovi des f or  scr eeni ng and 
not i ce.  Because of  t he speci al  pr obl ems r ai sed by i mput at i on 
wi t hi n a gover nment  agency,  par agr aph ( d)  does not  i mput e t he 
conf l i c t s of  a l awyer  cur r ent l y ser vi ng as an of f i cer  or  
empl oyee of  t he gover nment  t o ot her  associ at ed gover nment  
of f i cer s or  empl oyees,  al t hough or di nar i l y  i t  wi l l  be pr udent  t o 
scr een such l awyer s.  
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[ 3]  Par agr aphs ( a) ( 2)  and ( d) ( 2)  appl y r egar dl ess of  
whet her  a l awyer  i s adver se t o a f or mer  c l i ent  and ar e t hus 
desi gned not  onl y t o pr ot ect  t he f or mer  c l i ent ,  but  al so t o 
pr event  a l awyer  f r om expl oi t i ng publ i c of f i ce f or  t he advant age 
of  anot her  c l i ent .  For  exampl e,  a l awyer  who has pur sued a c l ai m 
on behal f  of  t he gover nment  may not  pur sue t he same cl ai m on 
behal f  of  a l at er  pr i vat e c l i ent  af t er  t he l awyer  has l ef t  
gover nment  ser vi ce,  except  when aut hor i zed t o do so by t he 
gover nment  agency under  par agr aph ( a) .  Si mi l ar l y ,  a l awyer  who 
has pur sued a c l ai m on behal f  of  a pr i vat e c l i ent  may not  pur sue 
t he cl ai m on behal f  of  t he gover nment ,  except  when aut hor i zed t o 
do so by par agr aph ( d) .  As wi t h par agr aphs ( a) ( 1)  and ( d) ( 1) ,  
Rul e 1. 10 i s not  appl i cabl e t o t he conf l i c t s of  i nt er est  
addr essed by t hese par agr aphs.  

[ 4]  Thi s Rul e r epr esent s a bal anci ng of  i nt er est s.  On t he 
one hand,  wher e t he successi ve c l i ent s ar e a gover nment  agency 
and anot her  c l i ent ,  publ i c or  pr i vat e,  t he r i sk exi st s t hat  
power  or  di scr et i on vest ed i n t hat  agency mi ght  be used f or  t he 
speci al  benef i t  of  t he ot her  c l i ent .  A l awyer  shoul d not  be i n a 
posi t i on wher e benef i t  t o t he ot her  c l i ent  mi ght  af f ect  
per f or mance of  t he l awyer ' s pr of essi onal  f unct i ons on behal f  of  
t he gover nment .  Al so,  unf ai r  advant age coul d accr ue t o t he ot her  
c l i ent  by r eason of  access t o conf i dent i al  gover nment  
i nf or mat i on about  t he c l i ent ' s  adver sar y obt ai nabl e onl y t hr ough 
t he l awyer ' s gover nment  ser vi ce.  On t he ot her  hand,  t he r ul es 
gover ni ng l awyer s pr esent l y or  f or mer l y empl oyed by a gover nment  
agency shoul d not  be so r est r i ct i ve as t o i nhi bi t  t r ansf er  of  
empl oyment  t o and f r om t he gover nment .  The gover nment  has a 
l egi t i mat e need t o at t r act  qual i f i ed l awyer s as wel l  as t o 
mai nt ai n hi gh et hi cal  st andar ds.  Thus a f or mer  gover nment  l awyer  
i s di squal i f i ed onl y f r om par t i cul ar  mat t er s i n whi ch t he l awyer  
par t i c i pat ed per sonal l y and subst ant i al l y .  The pr ovi s i ons f or  
scr eeni ng and wai ver  i n par agr aph ( b)  ar e necessar y t o pr event  
t he di squal i f i cat i on r ul e f r om i mposi ng t oo sever e a det er r ent  
agai nst  ent er i ng publ i c ser vi ce.  The l i mi t at i on of  
di squal i f i cat i on i n par agr aphs ( a) ( 2)  and ( d) ( 2)  t o mat t er s  
i nvol v i ng a speci f i c  par t y or  par t i es,  r at her  t han ext endi ng 
di squal i f i cat i on t o al l  subst ant i ve i ssues on whi ch t he l awyer  
wor ked,  ser ves a s i mi l ar  f unct i on.  

[ 5]  When a l awyer  has been empl oyed by one gover nment  
agency and t hen moves t o a second gover nment  agency,  i t  may be 
appr opr i at e t o t r eat  t hat  second agency as anot her  c l i ent  f or  
pur poses of  t hi s Rul e,  as when a l awyer  i s empl oyed by a c i t y 
and subsequent l y  i s empl oyed by a f eder al  agency.  However ,  
because t he conf l i c t  of  i nt er est  i s  gover ned by par agr aph ( d) ,  
t he l at t er  agency i s not  r equi r ed t o scr een t he l awyer  as 
par agr aph ( b)  r equi r es a l aw f i r m t o do.  The quest i on of  whet her  
t wo gover nment  agenci es shoul d be r egar ded as t he same or  
di f f er ent  c l i ent s f or  conf l i c t  of  i nt er est  pur poses i s beyond 
t he scope of  t hese Rul es.  See Rul e 1. 13 Comment  [ 9] .  

[ 6]  Par agr aphs ( b)  and ( c)  cont empl at e a scr eeni ng 
ar r angement .  See Rul e 1. 0( k)  ( r equi r ement s f or  scr eeni ng 
pr ocedur es) .  These par agr aphs do not  pr ohi bi t  a l awyer  f r om 



No.   04- 07 
 

62 
 

r ecei v i ng a sal ar y or  par t ner shi p shar e est abl i shed by pr i or  
i ndependent  agr eement ,  but  t hat  l awyer  may not  r ecei ve 
compensat i on di r ect l y r el at i ng t he l awyer ' s compensat i on t o t he 
f ee i n t he mat t er  i n whi ch t he l awyer  i s di squal i f i ed.  

[ 7]  Not i ce,  i ncl udi ng a descr i pt i on of  t he scr eened 
l awyer ' s pr i or  r epr esent at i on and of  t he scr eeni ng pr ocedur es 
empl oyed,  gener al l y shoul d be gi ven as soon as pr act i cabl e af t er  
t he need f or  scr eeni ng becomes appar ent .  

[ 8]  Par agr aph ( c)  oper at es onl y  when t he l awyer  i n quest i on 
has knowl edge of  t he i nf or mat i on,  whi ch means act ual  knowl edge;  
i t  does not  oper at e wi t h r espect  t o i nf or mat i on t hat  mer el y 
coul d be i mput ed t o t he l awyer .  

[ 9]  Par agr aphs ( a)  and ( d)  do not  pr ohi bi t  a l awyer  f r om 
j oi nt l y r epr esent i ng a pr i vat e par t y and a gover nment  agency 
when doi ng so i s per mi t t ed by Rul e 1. 7 and i s not  ot her wi se 
pr ohi bi t ed by l aw.  

[ 10]  For  pur poses of  par agr aph ( e)  of  t hi s Rul e,  a " mat t er "  
may cont i nue i n anot her  f or m.  I n det er mi ni ng whet her  t wo 
par t i cul ar  mat t er s ar e t he same,  t he l awyer  shoul d consi der  t he 
ext ent  t o whi ch t he mat t er s i nvol ve t he same basi c f act s,  t he 
same or  r el at ed par t i es,  and t he t i me el apsed.  

 

SCR 20: 1. 12  For mer  j udge,  ar bi t r at or ,  medi at or  or  ot her  
3r d- par t y neut r al  

( a)  Except  as s t at ed i n par .  ( d) ,  a l awyer  shal l  not  
r epr esent  anyone i n connect i on wi t h a mat t er  i n whi ch t he l awyer  
par t i c i pat ed per sonal l y and subst ant i al l y  as a j udge or  ot her  
adj udi cat i ve of f i cer  or  l aw cl er k t o such a per son or  as an 
ar bi t r at or ,  medi at or  or  ot her  3r d- par t y neut r al .    

( b)  A l awyer  shal l  not  negot i at e f or  empl oyment  wi t h any 
per son who i s i nvol ved as a par t y or  as l awyer  f or  a par t y i n a 
mat t er  i n whi ch t he l awyer  i s  par t i c i pat i ng per sonal l y and 
subst ant i al l y  as a j udge or  ot her  adj udi cat i ve of f i cer  or  as an 
ar bi t r at or ,  medi at or  or  ot her  3r d- par t y neut r al .  A l awyer  
ser vi ng as a l aw cl er k t o a j udge or  ot her  adj udi cat i ve of f i cer  
may negot i at e f or  empl oyment  wi t h a par t y or  l awyer  i nvol ved i n 
a mat t er  i n whi ch t he cl er k i s par t i c i pat i ng per sonal l y and 
subst ant i al l y ,  but  onl y af t er  t he l awyer  has not i f i ed t he j udge 
or  ot her  adj udi cat i ve of f i cer .  

( c)  I f  a l awyer  i s di squal i f i ed by par .  ( a) ,  no l awyer  i n a 
f i r m wi t h whi ch t hat  l awyer  i s associ at ed may knowi ngl y 
under t ake or  cont i nue r epr esent at i on i n t he mat t er  unl ess:  

 ( 1)  t he di squal i f i ed l awyer  i s t i mel y scr eened f r om any 
par t i c i pat i on i n t he mat t er  and i s appor t i oned no par t  of  t he 
f ee t her ef r om;  and 

 ( 2)  wr i t t en not i ce i s pr ompt l y gi ven t o t he par t i es and 
any appr opr i at e t r i bunal  t o enabl e t hem t o ascer t ai n compl i ance 
wi t h t he pr ovi s i ons of  t hi s r ul e.  
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( d)  An ar bi t r at or  sel ect ed as a par t i san of  a par t y i n a 
mul t i member  ar bi t r at i on panel  i s  not  pr ohi bi t ed f r om 
subsequent l y r epr esent i ng t hat  par t y i n t he mat t er ,  pr ovi ded 
t hat  al l  par t i es t o t he pr oceedi ng gi ve i nf or med consent ,  
conf i r med i n wr i t i ng.  

 

Wi sconsi n Commi t t ee Comment  
 

Par agr aph ( a)  di f f er s f r om t he Model  Rul e i n t hat  t he 
conf l i c t  i dent i f i ed i s not  subj ect  t o wai ver  by consent  of  t he 
par t i es i nvol ved.  As such,  par agr aph [ 2]  of  t he ABA Comment  
shoul d be r ead wi t h caut i on.  Par agr aph ( d)  di f f er s i n t hat  
wr i t t en consent  of  t he par t i es i s r equi r ed.  

 

ABA Comment  
 

[ 1]  Thi s Rul e gener al l y par al l el s Rul e 1. 11.  The t er m 
" per sonal l y and subst ant i al l y"  s i gni f i es t hat  a j udge who was a 
member  of  a mul t i member  cour t ,  and t her eaf t er  l ef t  j udi c i al  
of f i ce t o pr act i ce l aw,  i s not  pr ohi bi t ed f r om r epr esent i ng a 
c l i ent  i n a mat t er  pendi ng i n t he cour t ,  but  i n whi ch t he f or mer  
j udge di d not  par t i c i pat e.  So al so t he f act  t hat  a f or mer  j udge 
exer ci sed admi ni st r at i ve r esponsi bi l i t y  i n a cour t  does not  
pr event  t he f or mer  j udge f r om act i ng as a l awyer  i n a mat t er  
wher e t he j udge had pr evi ousl y exer ci sed r emot e or  i nci dent al  
admi ni st r at i ve r esponsi bi l i t y  t hat  di d not  af f ect  t he mer i t s.  
Compar e t he Comment  t o Rul e 1. 11.  The t er m " adj udi cat i ve 
of f i cer "  i ncl udes such of f i c i al s as j udges pr o t empor e,  
r ef er ees,  speci al  mast er s,  hear i ng of f i cer s and ot her  
par aj udi c i al  of f i cer s,  and al so l awyer s who ser ve as par t - t i me 
j udges.  Compl i ance Canons A( 2) ,  B( 2) ,  and C of  t he Model  Code of  
Judi c i al  Conduct  pr ovi de t hat  a par t - t i me j udge,  j udge pr o 
t empor e or  r et i r ed j udge r ecal l ed t o act i ve ser vi ce,  may not  
" act  as a l awyer  i n any pr oceedi ng i n whi ch he ser ved as a j udge 
or  i n any ot her  pr oceedi ng r el at ed t her et o. "  Al t hough phr ased 
di f f er ent l y f r om t hi s Rul e,  t hose Rul es cor r espond i n meani ng.  

[ 2]  Li ke f or mer  j udges,  l awyer s who have ser ved as 
ar bi t r at or s,  medi at or s or  ot her  t hi r d- par t y neut r al s may be 
asked t o r epr esent  a c l i ent  i n a mat t er  i n whi ch t he l awyer  
par t i c i pat ed per sonal l y and subst ant i al l y .  Thi s Rul e f or bi ds 
such r epr esent at i on unl ess al l  of  t he par t i es t o t he pr oceedi ngs 
gi ve t hei r  i nf or med consent ,  conf i r med i n wr i t i ng.  See Rul e 
1. 0( e)  and ( b) .  Ot her  l aw or  codes of  et hi cs gover ni ng t hi r d-
par t y neut r al s may i mpose mor e st r i ngent  st andar ds of  per sonal  
or  i mput ed di squal i f i cat i on.  See Rul e 2. 4.  

[ 3]  Al t hough l awyer s who ser ve as t hi r d- par t y neut r al s do 
not  have i nf or mat i on concer ni ng t he par t i es t hat  i s  pr ot ect ed 
under  Rul e 1. 6,  t hey t ypi cal l y owe t he par t i es an obl i gat i on of  
conf i dent i al i t y  under  l aw or  codes of  et hi cs gover ni ng t hi r d-
par t y neut r al s.  Thus,  par agr aph ( c)  pr ovi des t hat  conf l i c t s of  
t he per sonal l y di squal i f i ed l awyer  wi l l  be i mput ed t o ot her  
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l awyer s i n a l aw f i r m unl ess t he condi t i ons of  t hi s par agr aph 
ar e met .  

[ 4]  Requi r ement s f or  scr eeni ng pr ocedur es ar e st at ed i n 
Rul e 1. 0( k) .  Par agr aph ( c) ( 1)  does not  pr ohi bi t  t he scr eened 
l awyer  f r om r ecei v i ng a sal ar y or  par t ner shi p shar e est abl i shed 
by pr i or  i ndependent  agr eement ,  but  t hat  l awyer  may not  r ecei ve 
compensat i on di r ect l y r el at ed t o t he mat t er  i n whi ch t he l awyer  
i s di squal i f i ed.  

[ 5]  Not i ce,  i ncl udi ng a descr i pt i on of  t he scr eened 
l awyer ' s pr i or  r epr esent at i on and of  t he scr eeni ng pr ocedur es 
empl oyed,  gener al l y shoul d be gi ven as soon as pr act i cabl e af t er  
t he need f or  scr eeni ng becomes appar ent .  

 

SCR 20: 1. 13  Or gani zat i on as c l i ent  

( a)  A l awyer  empl oyed or  r et ai ned by an or gani zat i on 
r epr esent s t he or gani zat i on act i ng t hr ough i t s dul y aut hor i zed 
const i t uent s.   

( b)  I f  a l awyer  f or  an or gani zat i on knows t hat  an of f i cer ,  
empl oyee or  ot her  per son associ at ed wi t h t he or gani zat i on i s 
engaged i n act i on,  i nt ends t o act  or  r ef uses t o act  i n a mat t er  
r el at ed t o t he r epr esent at i on t hat  i s a v i ol at i on of  a l egal  
obl i gat i on t o t he or gani zat i on,  or  a v i ol at i on of  l aw whi ch 
r easonabl y mi ght  be i mput ed t o t he or gani zat i on,  and t hat  i s 
l i kel y t o r esul t  i n subst ant i al  i nj ur y t o t he or gani zat i on,  t hen 
t he l awyer  shal l  pr oceed as i s r easonabl y necessar y i n t he best  
i nt er est  of  t he or gani zat i on.   

Unl ess t he l awyer  r easonabl y bel i eves t hat  i t  i s  not  necessar y 
i n t he best  i nt er est  of  t he or gani zat i on t o do so,  t he l awyer  
shal l  r ef er  t he mat t er  t o hi gher  aut hor i t y i n t he or gani zat i on,  
i ncl udi ng,  i f  war r ant ed by t he c i r cumst ances,  t o t he hi ghest  
aut hor i t y t hat  can act  i n behal f  of  t he or gani zat i on as 
det er mi ned by appl i cabl e l aw.    

( c)  Except  as pr ovi ded i n par .  ( d) ,  i f ,   

 ( 1)  despi t e t he l awyer ' s ef f or t s i n accor dance wi t h par .  
( b)  t he hi ghest  aut hor i t y t hat  can act  on behal f  of  t he 
or gani zat i on i nsi st s upon or  f ai l s  t o addr ess i n a t i mel y and 
appr opr i at e manner  an act i on or  a r ef usal  t o act ,  t hat  i s  
c l ear l y a v i ol at i on of  l aw,  and  

 ( 2)  t he l awyer  r easonabl y bel i eves t hat  t he v i ol at i on i s 
r easonabl y cer t ai n t o r esul t  i n subst ant i al  i nj ur y t o t he 
or gani zat i on,   

t hen t he l awyer  may r eveal  i nf or mat i on r el at i ng t o t he 
r epr esent at i on whet her  or  not  SCR 20: 1. 6 per mi t s such 
di scl osur e,  but  onl y i f  and t o t he ext ent  t he l awyer  r easonabl y 
bel i eves necessar y t o pr event  subst ant i al  i nj ur y t o t he 
or gani zat i on.    

( d)  Par agr aph ( c)  shal l  not  appl y wi t h r espect  t o 
i nf or mat i on r el at i ng t o a l awyer ' s r epr esent at i on of  an 
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or gani zat i on t o i nvest i gat e an al l eged vi ol at i on of  l aw,  or  t o 
def end t he or gani zat i on or  an of f i cer ,  empl oyee or  ot her  
const i t uent  associ at ed wi t h t he or gani zat i on agai nst  a c l ai m 
ar i s i ng out  of  an al l eged vi ol at i on of  l aw.  

( e)  A l awyer  who r easonabl y bel i eves t hat  he or  she has 
been di schar ged because of  t he l awyer ' s act i ons t aken pur suant  
t o par s.  ( b)  or  ( c) ,  or  who wi t hdr aws under  c i r cumst ances t hat  
r equi r e or  per mi t  t he l awyer  t o t ake act i on under  ei t her  of  
t hose par agr aphs,  shal l  pr oceed as t he l awyer  r easonabl y  
bel i eves necessar y t o assur e t hat  t he or gani zat i on' s hi ghest  
aut hor i t y i s i nf or med of  t he l awyer ' s di schar ge or  wi t hdr awal .  

( f )  I n deal i ng wi t h an or gani zat i on' s di r ect or s,  of f i cer s,  
empl oyees,  member s,  shar ehol der s or  ot her  const i t uent s,  a l awyer  
shal l  expl ai n t he i dent i t y of  t he c l i ent  when i t  i s  appar ent  
t hat  t he or gani zat i on' s i nt er est s ar e adver se t o t hose of  t he 
const i t uent s wi t h whom t he l awyer  i s deal i ng.    

( g)  A l awyer  r epr esent i ng an or gani zat i on may al so 
r epr esent  any of  i t s  di r ect or s ,  of f i cer s,  empl oyees,  member s,  
shar ehol der s or  ot her  const i t uent s,  subj ect  t o t he pr ovi s i ons of  
SCR 20: 1. 7.  I f  t he or gani zat i on' s consent  t o t he dual  
r epr esent at i on i s r equi r ed by SCR 20: 1. 7,  t he consent  shal l  be 
gi ven by an appr opr i at e of f i c i al  of  t he or gani zat i on ot her  t han 
t he i ndi v i dual  who i s t o be r epr esent ed,  or  by t he shar ehol der s.   

( h)  Not wi t hst andi ng ot her  pr ovi s i ons of  t hi s r ul e,  a l awyer  
shal l  compl y wi t h t he di scl osur e r equi r ement s of  SCR 20: 1. 6( b) .  

 

Wi sconsi n Commi t t ee Comment  
 

Par agr aph ( h)  di f f er s f r om t he Model  Rul e and cal l s  
at t ent i on t o t he mandat or y di scl osur e pr ovi s i ons cont ai ned i n 
Wi sconsi n Supr eme Cour t  Rul e 20: 1. 6( b) .  

 

ABA Comment  
 

The Ent i t y as t he Cl i ent  

[ 1]  An or gani zat i onal  c l i ent  i s  a l egal  ent i t y,  but  i t  
cannot  act  except  t hr ough i t s of f i cer s,  di r ect or s,  empl oyees,  
shar ehol der s and ot her  const i t uent s.  Of f i cer s,  di r ect or s,  
empl oyees and shar ehol der s ar e t he const i t uent s of  t he cor por at e 
or gani zat i onal  c l i ent .  The dut i es def i ned i n t hi s Comment  appl y 
equal l y t o uni ncor por at ed associ at i ons.  " Ot her  const i t uent s"  as 
used i n t hi s Comment  means t he posi t i ons equi val ent  t o of f i cer s,  
di r ect or s,  empl oyees and shar ehol der s hel d by per sons act i ng f or  
or gani zat i onal  c l i ent s t hat  ar e not  cor por at i ons.  

[ 2]  When one of  t he const i t uent s of  an or gani zat i onal  
c l i ent  communi cat es wi t h t he or gani zat i on' s l awyer  i n t hat  
per son' s or gani zat i onal  capaci t y,  t he communi cat i on i s pr ot ect ed 
by Rul e 1. 6.  Thus,  by way of  exampl e,  i f  an or gani zat i onal  
c l i ent  r equest s i t s l awyer  t o i nvest i gat e al l egat i ons of  
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wr ongdoi ng,  i nt er vi ews made i n t he cour se of  t hat  i nvest i gat i on 
bet ween t he l awyer  and t he cl i ent ' s empl oyees or  ot her  
const i t uent s ar e cover ed by Rul e 1. 6.  Thi s does not  mean,  
however ,  t hat  const i t uent s of  an or gani zat i onal  c l i ent  ar e t he 
c l i ent s of  t he l awyer .  The l awyer  may not  di scl ose t o such 
const i t uent s i nf or mat i on r el at i ng t o t he r epr esent at i on except  
f or  di scl osur es expl i c i t l y  or  i mpl i edl y aut hor i zed by t he 
or gani zat i onal  c l i ent  i n or der  t o car r y out  t he r epr esent at i on 
or  as ot her wi se per mi t t ed by Rul e 1. 6.  

[ 3]  When const i t uent s of  t he or gani zat i on make deci s i ons 
f or  i t ,  t he deci s i ons or di nar i l y  must  be accept ed by t he l awyer  
even i f  t hei r  ut i l i t y  or  pr udence i s doubt f ul .  Deci s i ons 
concer ni ng pol i cy and oper at i ons,  i ncl udi ng ones ent ai l i ng 
ser i ous r i sk,  ar e not  as such i n t he l awyer ' s pr ovi nce.  
Par agr aph ( b)  makes cl ear ,  however ,  t hat  when t he l awyer  knows 
t hat  t he or gani zat i on i s l i kel y t o be subst ant i al l y  i nj ur ed by 
act i on of  an of f i cer  or  ot her  const i t uent  t hat  v i ol at es a l egal  
obl i gat i on t o t he or gani zat i on or  i s i n v i ol at i on of  l aw t hat  
mi ght  be i mput ed t o t he or gani zat i on,  t he l awyer  must  pr oceed as 
i s r easonabl y necessar y i n t he best  i nt er est  of  t he 
or gani zat i on.  As def i ned i n Rul e 1. 0( f ) ,  knowl edge can be 
i nf er r ed f r om ci r cumst ances,  and a l awyer  cannot  i gnor e t he 
obvi ous.  

[ 4]  I n det er mi ni ng how t o pr oceed under  par agr aph ( b) ,  t he 
l awyer  shoul d gi ve due consi der at i on t o t he ser i ousness of  t he 
v i ol at i on and i t s consequences,  t he r esponsi bi l i t y  i n t he 
or gani zat i on and t he appar ent  mot i vat i on of  t he per son i nvol ved,  
t he pol i c i es of  t he or gani zat i on concer ni ng such mat t er s,  and 
any ot her  r el evant  consi der at i ons.  Or di nar i l y ,  r ef er r al  t o a 
hi gher  aut hor i t y  woul d be necessar y.  I n some ci r cumst ances,  
however ,  i t  may be appr opr i at e f or  t he l awyer  t o ask t he 
const i t uent  t o r econsi der  t he mat t er ;  f or  exampl e,  i f  t he 
c i r cumst ances i nvol ve a const i t uent ' s i nnocent  mi sunder st andi ng 
of  l aw and subsequent  accept ance of  t he l awyer ' s advi ce,  t he 
l awyer  may r easonabl y concl ude t hat  t he best  i nt er est  of  t he 
or gani zat i on does not  r equi r e t hat  t he mat t er  be r ef er r ed t o 
hi gher  aut hor i t y.  I f  a const i t uent  per si st s i n conduct  cont r ar y 
t o t he l awyer ' s advi ce,  i t  wi l l  be necessar y f or  t he l awyer  t o 
t ake st eps t o have t he mat t er  r evi ewed by a hi gher  aut hor i t y i n 
t he or gani zat i on.  I f  t he mat t er  i s of  suf f i c i ent  ser i ousness and 
i mpor t ance or  ur gency t o t he or gani zat i on,  r ef er r al  t o hi gher  
aut hor i t y i n t he or gani zat i on may be necessar y even i f  t he 
l awyer  has not  communi cat ed wi t h t he const i t uent .  Any measur es 
t aken shoul d,  t o t he ext ent  pr act i cabl e,  mi ni mi ze t he r i sk of  
r eveal i ng i nf or mat i on r el at i ng t o t he r epr esent at i on t o per sons 
out si de t he or gani zat i on.  Even i n c i r cumst ances wher e a l awyer  
i s not  obl i gat ed by Rul e 1. 13 t o pr oceed,  a l awyer  may br i ng t o 
t he at t ent i on of  an or gani zat i onal  c l i ent ,  i ncl udi ng i t s hi ghest  
aut hor i t y,  mat t er s t hat  t he l awyer  r easonabl y bel i eves t o be of  
suf f i c i ent  i mpor t ance t o war r ant  doi ng so i n t he best  i nt er est  
of  t he or gani zat i on.   

[ 5]  Par agr aph ( b)  al so makes cl ear  t hat  when i t  i s  
r easonabl y necessar y t o enabl e t he or gani zat i on t o addr ess t he 
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mat t er  i n a t i mel y and appr opr i at e manner ,  t he l awyer  must  r ef er  
t he mat t er  t o hi gher  aut hor i t y,  i ncl udi ng,  i f  war r ant ed by t he 
c i r cumst ances,  t he hi ghest  aut hor i t y t hat  can act  on behal f  of  
t he or gani zat i on under  appl i cabl e l aw.  The or gani zat i on' s 
hi ghest  aut hor i t y t o whom a mat t er  may be r ef er r ed or di nar i l y 
wi l l  be t he boar d of  di r ect or s or  s i mi l ar  gover ni ng body.  
However ,  appl i cabl e l aw may pr escr i be t hat  under  cer t ai n 
condi t i ons t he hi ghest  aut hor i t y  r eposes el sewher e,  f or  exampl e,  
i n t he i ndependent  di r ect or s of  a cor por at i on.  

 

Rel at i on t o Ot her  Rul es 

[ 6]  The aut hor i t y and r esponsi bi l i t y  pr ovi ded i n t hi s Rul e 
ar e concur r ent  wi t h t he aut hor i t y and r esponsi bi l i t y  pr ovi ded i n 
ot her  Rul es.  I n par t i cul ar ,  t hi s Rul e does not  l i mi t  or  expand 
t he l awyer ' s r esponsi bi l i t y  under  Rul es 1. 8,  1. 16,  3. 3 or  4. 1.  
Par agr aph ( c)  of  t hi s Rul e suppl ement s Rul e 1. 6( b)  by pr ovi di ng 
an addi t i onal  basi s upon whi ch t he l awyer  may r eveal  i nf or mat i on 
r el at i ng t o t he r epr esent at i on,  but  does not  modi f y,  r est r i ct ,  
or  l i mi t  t he pr ovi s i ons of  Rul e 1. 6( b) ( 1) —( 6) .  Under  par agr aph 
( c)  t he l awyer  may r eveal  such i nf or mat i on onl y when t he 
or gani zat i on' s hi ghest  aut hor i t y i nsi st s upon or  f ai l s  t o 
addr ess t hr eat ened or  ongoi ng act i on t hat  i s c l ear l y a v i ol at i on 
of  l aw,  and t hen onl y t o t he ext ent  t he l awyer  r easonabl y 
bel i eves necessar y t o pr event  r easonabl y cer t ai n subst ant i al  
i nj ur y t o t he or gani zat i on.  I t  i s  not  necessar y t hat  t he 
l awyer ' s ser vi ces be used i n f ur t her ance of  t he v i ol at i on,  but  
i t  i s  r equi r ed t hat  t he mat t er  be r el at ed t o t he l awyer ' s 
r epr esent at i on of  t he or gani zat i on.  I f  t he l awyer ' s ser vi ces ar e 
bei ng used by an or gani zat i on t o f ur t her  a cr i me or  f r aud by t he 
or gani zat i on,  Rul es 1. 6( b) ( 2)  and 1. 6( b) ( 3)  may per mi t  t he 
l awyer  t o di scl ose conf i dent i al  i nf or mat i on.  I n such 
ci r cumst ances Rul e 1. 2( d)  may al so be appl i cabl e,  i n whi ch 
event ,  wi t hdr awal  f r om t he r epr esent at i on under  Rul e 1. 16( a) ( 1)  
may be r equi r ed.  

[ 7]  Par agr aph ( d)  makes cl ear  t hat  t he aut hor i t y of  a 
l awyer  t o di scl ose i nf or mat i on r el at i ng t o a r epr esent at i on i n 
c i r cumst ances descr i bed i n par agr aph ( c)  does not  appl y wi t h 
r espect  t o i nf or mat i on r el at i ng t o a l awyer ' s engagement  by an 
or gani zat i on t o i nvest i gat e an al l eged vi ol at i on of  l aw or  t o 
def end t he or gani zat i on or  an of f i cer ,  empl oyee or  ot her  per son 
associ at ed wi t h t he or gani zat i on agai nst  a c l ai m ar i s i ng out  of  
an al l eged vi ol at i on of  l aw.  Thi s i s necessar y i n or der  t o 
enabl e or gani zat i onal  c l i ent s t o enj oy t he f ul l  benef i t s of  
l egal  counsel  i n conduct i ng an i nvest i gat i on or  def endi ng 
agai nst  a c l ai m.   

[ 8]  A l awyer  who r easonabl y bel i eves t hat  he or  she has 
been di schar ged because of  t he l awyer ' s act i ons t aken pur suant  
t o par agr aph ( b)  or  ( c) ,  or  who wi t hdr aws i n c i r cumst ances t hat  
r equi r e or  per mi t  t he l awyer  t o t ake act i on under  ei t her  of  
t hese par agr aphs,  must  pr oceed as t he l awyer  r easonabl y bel i eves 
necessar y t o assur e t hat  t he or gani zat i on' s hi ghest  aut hor i t y i s  
i nf or med of  t he l awyer ' s di schar ge or  wi t hdr awal .   
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Gover nment  Agency 

[ 9]  The dut y def i ned i n t hi s Rul e appl i es t o gover nment al  
or gani zat i ons.  Def i ni ng pr eci sel y t he i dent i t y of  t he c l i ent  and 
pr escr i bi ng t he r esul t i ng obl i gat i ons of  such l awyer s may be 
mor e di f f i cul t  i n t he gover nment  cont ext  and i s a mat t er  beyond 
t he scope of  t hese Rul es.  See Scope [ 18] .  Al t hough i n some 
ci r cumst ances t he cl i ent  may be a speci f i c  agency,  i t  may al so 
be a br anch of  gover nment ,  such as t he execut i ve br anch,  or  t he 
gover nment  as a whol e.  For  exampl e,  i f  t he act i on or  f ai l ur e t o 
act  i nvol ves t he head of  a bur eau,  ei t her  t he depar t ment  of  
whi ch t he bur eau i s a par t  or  t he r el evant  br anch of  gover nment  
may be t he cl i ent  f or  pur poses of  t hi s Rul e.  Mor eover ,  i n a 
mat t er  i nvol v i ng t he conduct  of  gover nment  of f i c i al s,  a 
gover nment  l awyer  may have aut hor i t y under  appl i cabl e l aw t o 
quest i on such conduct  mor e ext ensi vel y t han t hat  of  a l awyer  f or  
a pr i vat e or gani zat i on i n s i mi l ar  c i r cumst ances.  Thus,  when t he 
cl i ent  i s  a gover nment al  or gani zat i on,  a di f f er ent  bal ance may 
be appr opr i at e bet ween mai nt ai ni ng conf i dent i al i t y  and assur i ng 
t hat  t he wr ongf ul  act  i s  pr event ed or  r ect i f i ed,  f or  publ i c 
busi ness i s i nvol ved.  I n addi t i on,  dut i es of  l awyer s empl oyed by 
t he gover nment  or  l awyer s i n mi l i t ar y ser vi ce may be def i ned by 
st at ut es and r egul at i on.  Thi s  Rul e does not  l i mi t  t hat  
aut hor i t y.  See Scope.  

 

Cl ar i f y i ng t he Lawyer ' s Rol e 

[ 10]  Ther e ar e t i mes when t he or gani zat i on' s i nt er est  may 
be or  become adver se t o t hose of  one or  mor e of  i t s  
const i t uent s.  I n such ci r cumst ances t he l awyer  shoul d advi se any 
const i t uent ,  whose i nt er est  t he l awyer  f i nds adver se t o t hat  of  
t he or gani zat i on of  t he conf l i c t  or  pot ent i al  conf l i c t  of  
i nt er est ,  t hat  t he l awyer  cannot  r epr esent  such const i t uent ,  and 
t hat  such per son may wi sh t o obt ai n i ndependent  r epr esent at i on.  
Car e must  be t aken t o assur e t hat  t he i ndi v i dual  under st ands 
t hat ,  when t her e i s such adver si t y of  i nt er est ,  t he l awyer  f or  
t he or gani zat i on cannot  pr ovi de l egal  r epr esent at i on f or  t hat  
const i t uent  i ndi v i dual ,  and t hat  di scussi ons bet ween t he l awyer  
f or  t he or gani zat i on and t he i ndi v i dual  may not  be pr i v i l eged.  

[ 11]  Whet her  such a war ni ng shoul d be gi ven by t he l awyer  
f or  t he or gani zat i on t o any const i t uent  i ndi v i dual  may t ur n on 
t he f act s of  each case.  

 

Dual  Repr esent at i on 

[ 12]  Par agr aph ( g)  r ecogni zes t hat  a l awyer  f or  an 
or gani zat i on may al so r epr esent  a pr i nci pal  of f i cer  or  maj or  
shar ehol der .  

 

Der i vat i ve Act i ons 
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[ 13]  Under  gener al l y pr evai l i ng l aw,  t he shar ehol der s or  
member s of  a cor por at i on may br i ng sui t  t o compel  t he di r ect or s 
t o per f or m t hei r  l egal  obl i gat i ons i n t he super vi s i on of  t he 
or gani zat i on.  Member s of  uni ncor por at ed associ at i ons have 
essent i al l y  t he same r i ght .  Such an act i on may be br ought  
nomi nal l y by t he or gani zat i on,  but  usual l y i s,  i n f act ,  a l egal  
cont r over sy over  management  of  t he or gani zat i on.  

[ 14]  The quest i on can ar i se whet her  counsel  f or  t he 
or gani zat i on may def end such an act i on.  The pr oposi t i on t hat  t he 
or gani zat i on i s t he l awyer ' s c l i ent  does not  al one r esol ve t he 
i ssue.  Most  der i vat i ve act i ons ar e a nor mal  i nci dent  of  an 
or gani zat i on' s af f ai r s,  t o be def ended by t he or gani zat i on' s 
l awyer  l i ke any ot her  sui t .  However ,  i f  t he c l ai m i nvol ves 
ser i ous char ges of  wr ongdoi ng by t hose i n cont r ol  of  t he 
or gani zat i on,  a conf l i c t  may ar i se bet ween t he l awyer ' s dut y t o 
t he or gani zat i on and t he l awyer ' s r el at i onshi p wi t h t he boar d.  
I n t hose ci r cumst ances,  Rul e 1. 7 gover ns who shoul d r epr esent  
t he di r ect or s and t he or gani zat i on.  

 

SCR 20: 1. 14  Cl i ent  wi t h di mi ni shed capaci t y 

( a)  When a c l i ent ' s capaci t y t o make adequat el y consi der ed 
deci s i ons i n connect i on wi t h a r epr esent at i on i s di mi ni shed,  
whet her  because of  mi nor i t y,  ment al  i mpai r ment  or  f or  some ot her  
r eason,  t he l awyer  shal l ,  as f ar  as r easonabl y possi bl e,  
mai nt ai n a nor mal  c l i ent - l awyer  r el at i onshi p wi t h t he c l i ent .  

( b)  When t he l awyer  r easonabl y bel i eves t hat  t he c l i ent  has 
di mi ni shed capaci t y,  i s  at  r i sk of  subst ant i al  physi cal ,  
f i nanci al  or  ot her  har m unl ess act i on i s t aken and cannot  
adequat el y act  i n t he c l i ent ' s own i nt er est ,  t he l awyer  may t ake 
r easonabl y necessar y pr ot ect i ve act i on,  i ncl udi ng consul t i ng 
wi t h i ndi v i dual s or  ent i t i es t hat  have t he abi l i t y  t o t ake 
act i on t o pr ot ect  t he c l i ent  and,  i n appr opr i at e cases,  seeki ng 
t he appoi nt ment  of  a guar di an ad l i t em,  conser vat or  or  guar di an.  

( c)  I nf or mat i on r el at i ng t o t he r epr esent at i on of  a c l i ent  
wi t h di mi ni shed capaci t y i s pr ot ect ed by SCR 20: 1. 6.  When t aki ng 
pr ot ect i ve act i on pur suant  t o par .  ( b) ,  t he l awyer  i s i mpl i edl y  
aut hor i zed under  SCR 20: 1. 6( a)  t o r eveal  i nf or mat i on about  t he 
c l i ent ,  but  onl y t o t he ext ent  r easonabl y necessar y t o pr ot ect  
t he c l i ent ' s i nt er est s.  

 

ABA Comment  
 

[ 1]  The nor mal  c l i ent - l awyer  r el at i onshi p i s based on t he 
assumpt i on t hat  t he c l i ent ,  when pr oper l y advi sed and assi st ed,  
i s capabl e of  maki ng deci s i ons about  i mpor t ant  mat t er s.  When t he 
cl i ent  i s  a mi nor  or  suf f er s f r om a di mi ni shed ment al  capaci t y,  
however ,  mai nt ai ni ng t he or di nar y c l i ent - l awyer  r el at i onshi p may 
not  be possi bl e i n al l  r espect s.  I n par t i cul ar ,  a sever el y 
i ncapaci t at ed per son may have no power  t o make l egal l y bi ndi ng 
deci s i ons.  Never t hel ess,  a c l i ent  wi t h di mi ni shed capaci t y of t en 
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has t he abi l i t y  t o under st and,  del i ber at e upon,  and r each 
concl usi ons about  mat t er s af f ect i ng t he c l i ent ' s  own wel l - bei ng.  
For  exampl e,  chi l dr en as young as f i ve or  s i x year s of  age,  and 
cer t ai nl y t hose of  t en or  t wel ve,  ar e r egar ded as havi ng 
opi ni ons t hat  ar e ent i t l ed t o wei ght  i n l egal  pr oceedi ngs 
concer ni ng t hei r  cust ody.  So al so,  i t  i s  r ecogni zed t hat  some 
per sons of  advanced age can be qui t e capabl e of  handl i ng r out i ne 
f i nanci al  mat t er s whi l e needi ng speci al  l egal  pr ot ect i on 
concer ni ng maj or  t r ansact i ons.  

[ 2]  The f act  t hat  a c l i ent  suf f er s a di sabi l i t y does not  
di mi ni sh t he l awyer ' s obl i gat i on t o t r eat  t he c l i ent  wi t h 
at t ent i on and r espect .  Even i f  t he per son has a l egal  
r epr esent at i ve,  t he l awyer  shoul d as f ar  as poss i bl e accor d t he 
r epr esent ed per son t he st at us of  c l i ent ,  par t i cul ar l y i n 
mai nt ai ni ng communi cat i on.   

[ 3]  The cl i ent  may wi sh t o have f ami l y member s or  ot her  
per sons par t i c i pat e i n di scussi ons wi t h t he l awyer .  When 
necessar y t o ass i st  i n t he r epr esent at i on,  t he pr esence of  such 
per sons gener al l y does not  af f ect  t he appl i cabi l i t y  of  t he 
at t or ney- cl i ent  evi dent i ar y pr i v i l ege.  Never t hel ess,  t he l awyer  
must  keep t he cl i ent ' s i nt er est s f or emost  and,  except  f or  
pr ot ect i ve act i on aut hor i zed under  par agr aph ( b) ,  must  l ook t o 
t he c l i ent ,  and not  f ami l y member s,  t o make deci s i ons on t he 
cl i ent ' s behal f .  

[ 4]  I f  a l egal  r epr esent at i ve has al r eady been appoi nt ed 
f or  t he c l i ent ,  t he l awyer  shoul d or di nar i l y  l ook t o t he 
r epr esent at i ve f or  deci s i ons on behal f  of  t he c l i ent .  I n mat t er s 
i nvol v i ng a mi nor ,  whet her  t he l awyer  shoul d l ook t o t he par ent s 
as nat ur al  guar di ans may depend on t he t ype of  pr oceedi ng or  
mat t er  i n whi ch t he l awyer  i s r epr esent i ng t he mi nor .  I f  t he 
l awyer  r epr esent s t he guar di an as di st i nct  f r om t he war d,  and i s 
awar e t hat  t he guar di an i s act i ng adver sel y t o t he war d' s  
i nt er est ,  t he l awyer  may have an obl i gat i on t o pr event  or  
r ect i f y t he guar di an' s mi sconduct .  See Rul e 1. 2( d) .  

 

Taki ng Pr ot ect i ve Act i on 

[ 5]  I f  a l awyer  r easonabl y bel i eves t hat  a c l i ent  i s  at  
r i sk of  subst ant i al  physi cal ,  f i nanci al  or  ot her  har m unl ess 
act i on i s t aken,  and t hat  a nor mal  c l i ent - l awyer  r el at i onshi p 
cannot  be mai nt ai ned as pr ovi ded i n par agr aph ( a)  because t he 
cl i ent  l acks suf f i c i ent  capaci t y t o communi cat e or  t o make 
adequat el y consi der ed deci s i ons i n connect i on wi t h t he 
r epr esent at i on,  t hen par agr aph ( b)  per mi t s t he l awyer  t o t ake 
pr ot ect i ve measur es deemed necessar y.  Such measur es coul d 
i ncl ude:  consul t i ng wi t h f ami l y  member s,  usi ng a r econsi der at i on 
per i od t o per mi t  c l ar i f i cat i on or  i mpr ovement  of  c i r cumst ances,  
usi ng vol unt ar y sur r ogat e deci s i on- maki ng t ool s such as dur abl e 
power s of  at t or ney or  consul t i ng wi t h suppor t  gr oups,  
pr of essi onal  ser vi ces,  adul t - pr ot ect i ve agenci es or  ot her  
i ndi v i dual s or  ent i t i es t hat  have t he abi l i t y  t o pr ot ect  t he 
c l i ent .  I n t aki ng any pr ot ect i ve act i on,  t he l awyer  shoul d be 
gui ded by such f act or s as t he wi shes and val ues of  t he c l i ent  t o 
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t he ext ent  known,  t he c l i ent ' s best  i nt er est s and t he goal s of  
i nt r udi ng i nt o t he c l i ent ' s deci s i on- maki ng aut onomy t o t he 
l east  ext ent  f easi bl e,  maxi mi zi ng cl i ent  capaci t i es and 
r espect i ng t he c l i ent ' s f ami l y and soci al  connect i ons.  

[ 6]  I n det er mi ni ng t he ext ent  of  t he c l i ent ' s di mi ni shed 
capaci t y,  t he l awyer  shoul d consi der  and bal ance such f act or s 
as:  t he c l i ent ' s abi l i t y  t o ar t i cul at e r easoni ng l eadi ng t o a 
deci s i on,  var i abi l i t y  of  st at e of  mi nd and abi l i t y  t o appr eci at e 
consequences of  a deci s i on;  t he subst ant i ve f ai r ness of  a 
deci s i on;  and t he consi st ency of  a deci s i on wi t h t he known l ong-
t er m commi t ment s and val ues of  t he c l i ent .  I n appr opr i at e 
c i r cumst ances,  t he l awyer  may seek gui dance f r om an appr opr i at e 
di agnost i c i an.  

[ 7]  I f  a l egal  r epr esent at i ve has not  been appoi nt ed,  t he 
l awyer  shoul d consi der  whet her  appoi nt ment  of  a guar di an ad 
l i t em,  conser vat or  or  guar di an i s necessar y t o pr ot ect  t he 
c l i ent ' s i nt er est s.  Thus,  i f  a c l i ent  wi t h di mi ni shed capaci t y 
has subst ant i al  pr oper t y t hat  shoul d be sol d f or  t he c l i ent ' s 
benef i t ,  ef f ect i ve compl et i on of  t he t r ansact i on may r equi r e 
appoi nt ment  of  a l egal  r epr esent at i ve.  I n addi t i on,  r ul es of  
pr ocedur e i n l i t i gat i on somet i mes pr ovi de t hat  mi nor s or  per sons 
wi t h di mi ni shed capaci t y must  be r epr esent ed by a guar di an or  
next  f r i end i f  t hey do not  have a gener al  guar di an.  I n many 
ci r cumst ances,  however ,  appoi nt ment  of  a l egal  r epr esent at i ve 
may be mor e expensi ve or  t r aumat i c f or  t he c l i ent  t han 
ci r cumst ances i n f act  r equi r e.  Eval uat i on of  such ci r cumst ances 
i s a mat t er  ent r ust ed t o t he pr of essi onal  j udgment  of  t he 
l awyer .  I n consi der i ng al t er nat i ves,  however ,  t he l awyer  shoul d 
be awar e of  any l aw t hat  r equi r es t he l awyer  t o advocat e t he 
l east  r est r i ct i ve act i on on behal f  of  t he c l i ent .  

 

Di scl osur e of  t he Cl i ent ' s Condi t i on 

[ 8]  Di scl osur e of  t he c l i ent ' s di mi ni shed capaci t y coul d 
adver sel y af f ect  t he c l i ent ' s i nt er est s.  For  exampl e,  r ai s i ng 
t he quest i on of  di mi ni shed capaci t y coul d,  i n some 
ci r cumst ances,  l ead t o pr oceedi ngs f or  i nvol unt ar y commi t ment .  
I nf or mat i on r el at i ng t o t he r epr esent at i on i s pr ot ect ed by Rul e 
1. 6.  Ther ef or e,  unl ess aut hor i zed t o do so,  t he l awyer  may not  
di scl ose such i nf or mat i on.  When t aki ng pr ot ect i ve act i on 
pur suant  t o par agr aph ( b) ,  t he l awyer  i s i mpl i edl y aut hor i zed t o 
make t he necessar y di scl osur es,  even when t he cl i ent  di r ect s t he 
l awyer  t o t he cont r ar y.  Never t hel ess,  gi ven t he r i sks of  
di scl osur e,  par agr aph ( c)  l i mi t s what  t he l awyer  may di scl ose i n 
consul t i ng wi t h ot her  i ndi v i dual s or  ent i t i es  or  seeki ng t he 
appoi nt ment  of  a l egal  r epr esent at i ve.  At  t he ver y l east ,  t he 
l awyer  shoul d det er mi ne whet her  i t  i s  l i kel y t hat  t he per son or  
ent i t y consul t ed wi t h wi l l  act  adver sel y t o t he c l i ent ' s  
i nt er est s bef or e di scussi ng mat t er s r el at ed t o t he c l i ent .  The 
l awyer ' s posi t i on i n such cases i s an unavoi dabl y di f f i cul t  one.   

 

Emer gency Legal  Assi st ance 
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[ 9]  I n an emer gency wher e t he heal t h,  saf et y or  a f i nanci al  
i nt er est  of  a per son wi t h ser i ousl y di mi ni shed capaci t y i s 
t hr eat ened wi t h i mmi nent  and i r r epar abl e har m,  a l awyer  may t ake 
l egal  act i on on behal f  of  such a per son even t hough t he per son 
i s unabl e t o est abl i sh a c l i ent - l awyer  r el at i onshi p or  t o make 
or  expr ess consi der ed j udgment s about  t he mat t er ,  when t he 
per son or  anot her  act i ng i n good f ai t h on t hat  per son' s behal f  
has consul t ed wi t h t he l awyer .  Even i n such an emer gency,  
however ,  t he l awyer  shoul d not  act  unl ess t he l awyer  r easonabl y 
bel i eves t hat  t he per son has no ot her  l awyer ,  agent  or  ot her  
r epr esent at i ve avai l abl e.  The l awyer  shoul d t ake l egal  act i on on 
behal f  of  t he per son onl y t o t he ext ent  r easonabl y necessar y t o 
mai nt ai n t he st at us quo or  ot her wi se avoi d i mmi nent  and 
i r r epar abl e har m.  A l awyer  who under t akes t o r epr esent  a per son 
i n such an exi gent  s i t uat i on has t he same dut i es under  t hese 
Rul es as t he l awyer  woul d wi t h r espect  t o a c l i ent .  

[ 10]  A l awyer  who act s on behal f  of  a per son wi t h ser i ousl y 
di mi ni shed capaci t y i n an emer gency shoul d keep t he conf i dences 
of  t he per son as i f  deal i ng wi t h a c l i ent ,  di scl osi ng t hem onl y 
t o t he ext ent  necessar y t o accompl i sh t he i nt ended pr ot ect i ve 
act i on.  The l awyer  shoul d di scl ose t o any t r i bunal  i nvol ved and 
t o any ot her  counsel  i nvol ved t he nat ur e of  hi s or  her  
r el at i onshi p wi t h t he per son.  The l awyer  shoul d t ake st eps t o 
r egul ar i ze t he r el at i onshi p or  i mpl ement  ot her  pr ot ect i ve 
sol ut i ons as soon as possi bl e.  Nor mal l y,  a l awyer  woul d not  seek 
compensat i on f or  such emer gency act i ons t aken.  

 

Not e:  SCR 20: 1. 15 ( t he " t r ust  account "  r ul e)  was not  r evi ewed by 
t he Wi sconsi n Et hi cs 2000 Commi t t ee and was not  r evi sed by t he 
cour t .   A separ at e pet i t i on t o amend SCR 20: 1. 15 i s cur r ent l y 
pendi ng bef or e t he cour t .  See Rul es Pet i t i on 06- 04,  I n r e 
Amendment s of  SCR 20: 1. 15,  Saf ekeepi ng Pr oper t y;  SCR 20: 1. 0,  
Def i ni t i ons;  SCR 21. 16,  Di sci pl i ne;  and SCR 12. 04,  Wi sconsi n 
Lawyer s '  Fund f or  Cl i ent  pr ot ect i on,  schedul ed f or  publ i c 
hear i ng on Januar y 17,  2007.    

 

SCR 20: 1. 15  Saf ekeepi ng pr oper t y;  t r ust  account s and 
f i duci ar y account s.   

SCR 20: 1. 15( a)  Def i ni t i ons.  SCR Wi t hdr awal  

  20: 1. 15( g)  of  f ees f r om 
   t r ust  
   account .  
 
SCR 20: 1. 15( b)  Segr egat i on SCR Di shonor ed 
 of  t r ust  20: 1. 15( h)  i nst r ument  
 pr oper t y.   not i f i cat i on:  
   ( Over dr af t  
   not i ces) .  
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SCR 20: 1. 15( c)  Types of  SCR Cer t i f i cat i on 
 t r ust  20: 1. 15( i )  of  
   compl i ance 
   wi t h t r ust  
   account  r ul es.  
 
SCR 20: 1. 15( d)  Pr ompt  SCR Fi duci ar y 
 not i ce and 20: 1. 15( j )  pr oper t y.  
 del i ver y    
 of  pr oper t y.  
 
SCR 20: 1. 15( e)  Oper at i onal  SCR 20: 1. 15( k)  Except i ons 
 r equi r ement s  t o SCR 
 f or  t r ust   20: 1. 15.  
 account s.  
 
SCR 20: 1. 15( f )  Recor dkeepi ng 
 r equi r ement s 
 f or  t r ust .  
 

( a)  Def i ni t i ons.  
I n t hi s sect i on:  
( 1)  " Demand account "  means an account  upon whi ch f unds ar e 

di sbur sed t hr ough a pr oper l y payabl e i nst r ument .  

( 2)  " Fi duci ar y"  means an agent ,  at t or ney- i n- f act ,  
conser vat or ,  guar di an,  per sonal  r epr esent at i ve,  speci al  
admi ni st r at or ,  t r ust ee,  or  ot her  posi t i on r equi r i ng t he l awyer  
t o saf eguar d t he pr oper t y of  a 3r d par t y.  

( 3)  " Fi duci ar y account "  means an account  i n whi ch t he 
l awyer  deposi t s f i duci ar y pr oper t y.  

( 4)  " Fi duci ar y pr oper t y"  means f unds or  pr oper t y of  a 
c l i ent  or  3r d par t y t hat  i s  i n t he l awyer ' s possessi on i n a 
f i duci ar y capaci t y t hat  di r ect l y ar i ses i n t he cour se of ,  or  as 
a r esul t  of ,  a l awyer - c l i ent  r el at i onshi p.   Fi duci ar y pr oper t y 
i ncl udes,  but  i s not  l i mi t ed t o,  pr oper t y hel d as agent ,  
at t or ney- i n- f act ,  conser vat or ,  guar di an,  per sonal  
r epr esent at i ve,  speci al  admi ni st r at or ,  or  t r ust ee.  

( 5)  " Fi nanci al  i nst i t ut i on"  means a bank,  savi ngs bank,  
t r ust  company,  cr edi t  uni on,  savi ngs and l oan associ at i on,  or  
i nvest ment  i nst i t ut i on,  i ncl udi ng a br oker age house.  

( 6)  " I mmedi at e f ami l y member "  means t he l awyer ' s spouse,  
chi l d,  st epchi l d,  gr andchi l d,  s i bl i ng,  par ent ,  gr andpar ent ,  
aunt ,  uncl e,  ni ece,  or  nephew.  

( 7)  " I nt er est  of  Lawyer  Tr ust  Account  ( " I OLTA" )  account "  
means a pool ed,  i nt er est - bear i ng,  demand account ,  separ at e f r om 
t he l awyer ' s busi ness and per sonal  account s,  v i a whi ch t he 
l awyer  deposi t s,  hol ds,  and di sbur ses f unds r ecei ved i n t r ust  on 
behal f  of  a c l i ent  or  3r d par t y,  t he i nt er est  on whi ch does not  
go t o t he c l i ent .   Typi cal  f unds t hat  woul d be pl aced i n an 
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I OLTA account  i ncl ude ear nest  moni es,  l oan pr oceeds,  set t l ement  
pr oceeds,  col l ect i on pr oceeds,  cost  advances,  and advance 
payment s f or  f ees t hat  have not  yet  been ear ned.   These account s 
ar e subj ect  t o t he pr ovi s i ons of  SCR Chapt er  13,  I nt er est  on 
Tr ust  Account s Pr ogr am.  

( 8)  " Pr oper l y payabl e i nst r ument "  means an i nst r ument  t hat ,  
i f  pr esent ed i n t he nor mal  cour se of  busi ness,  i s i n a f or m 
r equi r i ng payment  pur suant  t o t he l aws of  t hi s st at e.  

( 9)  " Tr ust  account "  means an account  i n whi ch t he l awyer  
deposi t s t r ust  pr oper t y.  

( 10)  " Tr ust  pr oper t y"  means f unds or  pr oper t y of  c l i ent s or  
3r d par t i es t hat  i s  i n t he l awyer ' s possessi on i n connect i on 
wi t h a r epr esent at i on.  

( b)  Segr egat i on of  t r ust  pr oper t y.   

( 1)  Separ at e account .  A l awyer  shal l  hol d i n t r ust ,  
separ at e f r om t he l awyer ' s own pr oper t y,  t hat  pr oper t y of  
c l i ent s and 3r d par t i es t hat  i s  i n t he l awyer ' s possessi on i n 
connect i on wi t h a r epr esent at i on.   Al l  f unds of  c l i ent s and 3r d 
par t i es pai d t o a l awyer  or  l aw f i r m i n connect i on wi t h a 
r epr esent at i on shal l  be deposi t ed i n one or  mor e i dent i f i abl e 
t r ust  account s.  

( 2)  I dent i f i cat i on of  account .  Each t r ust  account  shal l  be 
c l ear l y desi gnat ed as a " Cl i ent  Account , "  a " Tr ust  Account , "  or  
wor ds of  s i mi l ar  i mpor t .   The account  shal l  be i dent i f i ed as 
such on al l  account  r ecor ds,  i ncl udi ng si gnat ur e car ds,  mont hl y 
st at ement s,  checks,  and deposi t  s l i ps.   An acr onym,  such as 
" I OLTA, "  " I OTA, "  or  " LTAB, "  wi t hout  f ur t her  el abor at i on,  does 
not  c l ear l y desi gnat e t he account  as a c l i ent  account  or  t r ust  
account .  

( 3)  Lawyer  f unds.  No f unds bel ongi ng t o t he l awyer  or  l aw 
f i r m,  except  f unds r easonabl y suf f i c i ent  t o pay mont hl y account  
ser vi ce char ges,  may be deposi t ed or  r et ai ned i n a t r ust  
account .  

( 4)  Unear ned f ees and cost  advances.  Unear ned f ees and 
advanced payment s of  f ees shal l  be hel d i n t r ust  unt i l  ear ned by 
t he l awyer ,  and wi t hdr awn pur suant  t o SCR 20: 1. 15( g) .   Funds 
advanced by a c l i ent  or  3r d par t y f or  payment  of  cost s shal l  be 
hel d i n t r ust  unt i l  t he cost s ar e i ncur r ed.  

( 5)  Pr obat e account s.  Tr ust  pr oper t y of  a pr obat e est at e 
shal l  be mai nt ai ned i n a separ at e account  t hat  i s  subj ect  t o t he 
r equi r ement s of  subs.  ( b)  t hr ough ( i ) .  

( 6)  Tr ust  pr oper t y ot her  t han f unds.  Unl ess t he cl i ent  
ot her wi se di r ect s i n wr i t i ng,  a l awyer  shal l  keep secur i t i es i n 
bear er  f or m i n a saf e deposi t  box at  a f i nanci al  i nst i t ut i on 
aut hor i zed t o do busi ness i n Wi sconsi n.   The saf e deposi t  box 
shal l  be c l ear l y desi gnat ed as a " Cl i ent  Account "  or  " Tr ust  
Account . "   The l awyer  shal l  c l ear l y i dent i f y and appr opr i at el y  
saf eguar d ot her  pr oper t y of  a c l i ent  or  3r d par t y.  
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( 7)  Mul t i j ur i sdi ct i onal  pr act i ce.  I f  a l awyer  al so l i censed 
i n anot her  st at e i s ent r ust ed wi t h f unds or  pr oper t y i n 
connect i on wi t h a r epr esent at i on i n t he ot her  st at e,  t he 
pr ovi s i ons of  t hi s r ul e shal l  not  super sede t he t r ust  account  
r ul es of  t he ot her  st at e.  

 ( c)  Types of  t r ust  account s.   
( 1)  I OLTA account s.  A l awyer  who r ecei ves c l i ent  f unds 

shal l  mai nt ai n a pool ed i nt er est - bear i ng,  demand account  f or  
deposi t  of  c l i ent  or  3r d- par t y f unds t hat  ar e:  

 a.  nomi nal  i n amount  or  expect ed t o be hel d f or  a shor t  
per i od of  t i me;  or   

 b.  not  deposi t ed i n an account  or  i nvest ment  under  SCR 
20: 1. 15( c) ( 2) ;  or  

 c.  not  el i gi bl e f or  an account  or  i nvest ment  under  SCR 
20: 1. 15( c) ( 2) ,  because t he cl i ent  i s  a cor por at i on or  
or gani zat i on not  per mi t t ed by l aw t o mai nt ai n such an account  or  
t he t er ms of  t he account  ar e not  consi st ent  wi t h a need t o make 
f unds avai l abl e wi t hout  del ay.  

( 1m)  The i nt er est  accr ui ng on an account  under  par .  ( 1) ,  
l ess any t r ansact i on cost s,  shal l  be pai d t o t he Wi sconsi n Tr ust  
Account  Foundat i on,  I nc. ,  whi ch shal l  be consi der ed t he 
benef i c i al  owner  of  t he accr ued i nt er est ,  pur suant  t o SCR 
Chapt er  13,  I nt er est  on Tr ust  Account s Pr ogr am.   A l awyer  may 
not i f y t he c l i ent  of  t he i nt ended use of  t hese f unds.  

( 2)  Ot her  c l i ent  account s.  A l awyer  shal l  deposi t  al l  
c l i ent  f unds i n an account  speci f i ed i n par .  ( 1)  unl ess t he 
f unds ar e deposi t ed i n any of  t he f ol l owi ng:  

 a.  a separ at e i nt er est - bear i ng t r ust  account  f or  t he 
par t i cul ar  c l i ent  or  c l i ent ' s mat t er ,  t he i nt er est  on whi ch 
shal l  be pai d t o t he c l i ent ,  l ess any t r ansact i on cost s;  

 b.  a pool ed i nt er est - bear i ng t r ust  account  wi t h sub-
account i ng by t he f i nanci al  i nst i t ut i on,  t he l awyer ,  or  t he l aw 
f i r m t hat  wi l l  pr ovi de f or  comput at i on of  i nt er est  ear ned by 
each cl i ent ' s f unds and t he payment  of  t he i nt er est  t o t he 
c l i ent ,  l ess any t r ansact i on cost s;  

 c.  an i ncome- gener at i ng i nvest ment  vehi c l e sel ect ed by 
t he c l i ent  and desi gnat ed i n speci f i c  wr i t t en i nst r uct i ons f r om 
t he cl i ent  or  aut hor i zed by a cour t  or  ot her  t r i bunal ,  on whi ch 
i ncome shal l  be pai d t o t he c l i ent  or  as di r ect ed by t he cour t  
or  ot her  t r i bunal ,  l ess any t r ansact i on cost s;  

 d.  an i ncome- gener at i ng i nvest ment  vehi c l e sel ect ed by 
t he l awyer  and appr oved by a cour t  f or  guar di anshi p f unds i f  t he 
l awyer  ser ves as guar di an f or  a war d under  chs.  880 and 881,  
st at s. ;  

 e.  an i ncome- gener at i ng i nvest ment  vehi c l e sel ect ed by 
t he l awyer  t o pr ot ect  and maxi mi ze t he r et ur n on f unds i n a 
bankr upt cy est at e,  whi ch i nvest ment  vehi c l e i s appr oved by t he 
t r ust ee i n bankr upt cy and by a bankr upt cy cour t  or der ,  
consi st ent  wi t h 11 U. S. C.  345;  or  
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 f .  a demand deposi t  or  ot her  non- i nt er est - bear i ng account  
f or  f unds t hat  ar e nei t her  nomi nal  i n amount  nor  expect ed t o be 
hel d f or  a shor t  t er m,  i f  t he c l i ent  speci f i cal l y so appr oves.  

( 3)  Sel ect i on of  account .  I n deci di ng whet her  t o use t he 
account  speci f i ed i n par .  ( 1)  or  an account  or  i nvest ment  
vehi c l e speci f i ed i n par .  ( 2) ,  a l awyer  shal l  det er mi ne,  at  t he 
t i me of  t he deposi t ,  whet her  t he c l i ent  f unds coul d be ut i l i zed 
t o pr ovi de a posi t i ve net  r et ur n t o t he c l i ent  by t aki ng i nt o 
consi der at i on al l  of  t he f ol l owi ng:  

 a.  t he amount  of  i ncome t hat  t he f unds woul d ear n dur i ng 
t he per i od t he f unds ar e expect ed t o be on deposi t ;  

 b.  t he cost  of  est abl i shi ng and admi ni st er i ng t he 
account ,  i ncl udi ng t he cost  of  t he l awyer ' s ser vi ces and t he 
cost  of  pr epar i ng any t ax r epor t s r equi r ed f or  i ncome accr ui ng 
t o a c l i ent ' s benef i t ;  and 

 c.  t he capabi l i t y  of  f i nanci al  i nst i t ut i ons t o cal cul at e 
and pay i nt er est  or  ot her  i ncome t o i ndi v i dual  c l i ent s.  

( 4)  Pr of essi onal  j udgment .  The det er mi nat i on whet her  f unds 
t o be i nvest ed coul d be ut i l i zed t o pr ovi de a posi t i ve net  
r et ur n t o t he c l i ent  r est s i n t he sound j udgment  of  t he l awyer  
or  l aw f i r m.   I f  a l awyer  act s i n good f ai t h i n maki ng t hi s 
det er mi nat i on,  t he l awyer  i s not  subj ect  t o any char ge of  
et hi cal  i mpr opr i et y or  ot her  br each of  t he r ul es of  pr of essi onal  
conduct .  

( 5)  Wi sTAF.  For  account s cr eat ed under  par .  ( 1) ,  t he l awyer  
or  l aw f i r m shal l  di r ect  t he f i nanci al  i nst i t ut i on t o r emi t  t o 
t he Wi sconsi n Tr ust  Account  Foundat i on,  I nc. ,  al so known as 
" Wi sTAF, "  at  l east  quar t er l y,  al l  of  t he f ol l owi ng:  

 a.  t he i nt er est  or  di v i dends,  l ess any ser vi ce char ges or  
f ees,  on t he aver age mont hl y bal ance i n t he account  or  as 
ot her wi se comput ed i n accor dance wi t h an i nst i t ut i on' s st andar d 
account i ng pr act i ce;  and 

 b.  a st at ement  showi ng t he name of  t he l awyer  or  l aw f i r m 
f or  whose account  t he r emi t t ance i s sent ,  t he r at e of  i nt er est  
appl i ed,  t he amount  of  ser vi ce char ges deduct ed,  i f  any,  and t he 
account  bal ance f or  t he per i od f or  whi ch t he r epor t  i s  made.   A 
copy of  t he st at ement  shal l  be pr ovi ded t o t he l awyer  or  l aw 
f i r m.  

( d)  Pr ompt  not i ce and del i ver y of  pr oper t y.  

( 1)  Not i ce and di sbur sement .  Upon r ecei v i ng f unds or  ot her  
pr oper t y i n whi ch a c l i ent  has an i nt er est ,  or  i n whi ch t he 
l awyer  has r ecei ved not i ce t hat  a 3r d par t y has an i nt er est  
i dent i f i ed by a l i en,  cour t  or der ,  j udgment ,  or  cont r act ,  t he 
l awyer  shal l  pr ompt l y not i f y t he c l i ent  or  3r d par t y i n wr i t i ng.   
Except  as st at ed i n t hi s r ul e or  ot her wi se per mi t t ed by l aw or  
by agr eement  wi t h t he c l i ent ,  t he l awyer  shal l  pr ompt l y del i ver  
t o t he c l i ent  or  3r d par t y any f unds or  ot her  pr oper t y t hat  t he 
c l i ent  or  3r d par t y i s ent i t l ed t o r ecei ve.  
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( 2)  Account i ng.  Upon f i nal  di st r i but i on of  any t r ust  
pr oper t y or  upon r equest  by t he c l i ent  or  a 3r d par t y havi ng an 
owner shi p i nt er est  i n t he pr oper t y,  t he l awyer  shal l  pr ompt l y 
r ender  a f ul l  wr i t t en account i ng r egar di ng t he pr oper t y.  

( 3)  Di sput es r egar di ng t r ust  pr oper t y.  When t he l awyer  and 
anot her  per son or  t he c l i ent  and anot her  per son cl ai m owner shi p 
i nt er est  i n t r ust  pr oper t y i dent i f i ed by a l i en,  cour t  or der ,  
j udgment ,  or  cont r act ,  t he l awyer  shal l  hol d t hat  pr oper t y i n 
t r ust  unt i l  t her e i s an account i ng and sever ance of  t he 
i nt er est s.   I f  a di sput e ar i ses r egar di ng t he di v i s i on of  t he 
pr oper t y,  t he l awyer  shal l  hol d t he di sput ed por t i on i n t r ust  
unt i l  t he di sput e i s r esol ved.   Di sput es bet ween t he l awyer  and 
a c l i ent  ar e subj ect  t o t he pr ovi s i ons of  sub.  ( g) ( 2) .  

( e)  Oper at i onal  r equi r ement s f or  t r ust  account s.   

( 1)  Locat i on.  Each t r ust  account  shal l  be mai nt ai ned i n a 
f i nanci al  i nst i t ut i on t hat  i s aut hor i zed by f eder al  or  st at e l aw 
t o do busi ness i n Wi sconsi n and t hat  i s l ocat ed i n Wi sconsi n or  
has a br anch of f i ce l ocat ed i n Wi sconsi n,  and whi ch agr ees t o 
compl y wi t h t he over dr af t  not i ce r equi r ement s of  sub.  ( h) .  

( 2)  I nsur ance r equi r ement s.  Each t r ust  account  shal l  be 
mai nt ai ned at  a f i nanci al  i nst i t ut i on t hat  i s  i nsur ed by t he 
f eder al  deposi t  i nsur ance cor por at i on,  t he nat i onal  cr edi t  uni on 
shar e i nsur ance f und,  t he Wi sconsi n cr edi t  uni on savi ngs 
i nsur ance cor por at i on,  t he secur i t i es i nvest or  pr ot ect i on 
cor por at i on,  or  any ot her  i nvest ment  i nst i t ut i on f i nanci al  
guar ant y i nsur ance.  

( 3)  I nt er est  r equi r ement s.  An i nt er est - bear i ng t r ust  
account  shal l  bear  i nt er est  at  a r at e of  not  l ess t han t hat  
appl i cabl e t o i ndi v i dual  account s of  t he same t ype,  s i ze,  and 
dur at i on and i n whi ch wi t hdr awal s or  t r ansf er s can be made 
wi t hout  del ay when f unds ar e r equi r ed,  subj ect  onl y t o any 
not i ce per i od t hat  t he deposi t or y i nst i t ut i on i s r equi r ed t o 
obser ve by l aw.  

( 4)  Pr ohi bi t ed t r ansact i ons.  

 a.  Cash.  No di sbur sement  of  cash shal l  be made f r om a 
t r ust  account  or  f r om a deposi t  t o a t r ust  account ,  and no check 
shal l  be made payabl e t o " Cash. "  

 b.  Tel ephone t r ansf er s.  No deposi t s or  di sbur sement s 
shal l  be made t o or  f r om a t r ust  account  by a t el ephone t r ansf er  
of  f unds.   Thi s sect i on does not  pr ohi bi t  wi r e t r ansf er s.  

 c.  I nt er net  t r ansact i ons.  A l awyer  shal l  not  make 
deposi t s t o or  di sbur sement s f r om a t r ust  account  by way of  an 
I nt er net  t r ansact i on.  

 d.  El ect r oni c t r ansf er s by 3r d par t i es.  A l awyer  shal l  
not  aut hor i ze a 3r d par t y t o el ect r oni cal l y wi t hdr aw f unds f r om 
a t r ust  account .  

 e.  Cr edi t  car d t r ansact i ons.  A l awyer  shal l  not  aut hor i ze 
t r ansact i ons by way of  cr edi t  car d t o or  f r om a t r ust  account .   
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However ,  ear ned f ees may be deposi t ed by way of  cr edi t  car d t o a 
l awyer ' s busi ness account .  

 f .  Debi t  car d t r ansact i ons.  A l awyer  shal l  not  use a 
debi t  car d t o make deposi t s t o or  di sbur sement s f r om a t r ust  
account .  

 g.  Except i on:  Col l ect i on t r ust  account s .   Upon 
demonst r at i ng t o t he of f i ce of  l awyer  r egul at i on t hat  a 
t r ansact i on pr ohi bi t ed by sub.  ( e) ( 4) c. ,  e. ,  or  f .  const i t ut es 
an i nt egr al  par t  of  t he l awyer ' s pr act i ce,  a l awyer  may pet i t i on 
t hat  of f i ce f or  a separ at e,  wr i t t en agr eement ,  per mi t t i ng t he 
l awyer  t o cont i nue t o engage i n t he pr ohi bi t ed t r ansact i on,  
pr ovi ded t he l awyer  i dent i f i es t he except ed account ,  pr ovi des 
adequat e account  secur i t y,  and compl i es wi t h speci f i c  r ecor d-
keepi ng and pr oduct i on r equi r ement s.  

( 5)  Avai l abi l i t y  of  f unds f or  di sbur sement .   

 a.  St andar d f or  t r ust  account  t r ansact i ons.  A l awyer  
shal l  not  di sbur se f unds f r om any t r ust  account  unl ess t he 
deposi t  f r om whi ch t hose f unds wi l l  be di sbur sed has cl ear ed,  
and t he f unds ar e avai l abl e f or  di sbur sement .  

 b.  Except i on:  r eal  est at e t r ansact i ons.  I n c l osi ng a r eal  
est at e t r ansact i on,  a l awyer ' s di sbur sement  of  c l osi ng pr oceeds 
f r om f unds t hat  ar e r ecei ved on t he dat e of  t he c l osi ng,  but  
t hat  have not  yet  c l ear ed,  shal l  not  v i ol at e sub.  ( e) ( 5) a.  i f  
t hose pr oceeds ar e deposi t ed no l at er  t han t he f i r st  busi ness 
day f ol l owi ng t he cl osi ng and ar e compr i sed of  t he f ol l owi ng 
t ypes of  f unds:   

  1.  a cer t i f i ed check;  

  2.  a cashi er ' s check,  t el l er ' s check,  bank money 
or der ,  of f i c i al  bank check or  el ect r oni c t r ansf er  of  f unds,  
i ssued or  t r ansf er r ed by a f i nanci al  i nst i t ut i on i nsur ed by t he 
f eder al  deposi t  i nsur ance cor por at i on or  a compar abl e agency of  
t he f eder al  or  st at e gover nment ;  

  3.  a check dr awn on t he t r ust  account  of  any l awyer  or  
r eal  est at e br oker  l i censed under  t he l aws of  any st at e;  

  4.  a check i ssued by t he s t at e of  Wi sconsi n,  t he 
Uni t ed St at es,  or  a pol i t i cal  subdi v i s i on of  t he st at e of  
Wi sconsi n or  t he Uni t ed St at es;  

  5.  a check dr awn on t he account  of  or  i ssued by a 
l ender  appr oved by t he f eder al  depar t ment  of  housi ng and ur ban 
devel opment  as ei t her  a super vi sed or  a nonsuper vi sed mor t gagee 
as def i ned i n 24 C. F. R.  202. 2;  

  6.  a check f r om a t i t l e i nsur ance company l i censed i n 
Wi sconsi n,  or  f r om a t i t l e i nsur ance agent  of  t he t i t l e 
i nsur ance company,  i f  t he t i t l e i nsur ance company has guar ant eed 
t he f unds of  t hat  t i t l e i nsur ance agent ;  

  7.  a non- pr of i t  or gani zat i on check i n an amount  not  
exceedi ng $5000 per  c l osi ng i f  t he l awyer  has r easonabl e and 
pr udent  gr ounds t o bel i eve t hat  t he deposi t  wi l l  be i r r evocabl y 
cr edi t ed t o t he t r ust  account ;  and 
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  8.  a per sonal  check or  checks i n an aggr egat e amount  
not  exceedi ng $5000 per  c l osi ng i f  t he l awyer  has r easonabl e and 
pr udent  gr ounds t o bel i eve t hat  t he deposi t  wi l l  be i r r evocabl y 
cr edi t ed t o t he t r ust  account .  

 bm.  Wi t hout  l i mi t i ng t he r i ght s of  t he l awyer  agai nst  any 
per son,  i t  shal l  be t he r esponsi bi l i t y  of  t he di sbur si ng l awyer  
t o r ei mbur se t he t r ust  account  f or  any f unds descr i bed i n sub.  
( e) ( 5) b.  t hat  ar e not  col l ect ed and f or  any f ees,  char ges,  and 
i nt er est  assessed by t he f i nanci al  i nst i t ut i on on account  of  t he 
f unds bei ng di sbur sed bef or e t he r el at ed deposi t  has c l ear ed and 
t he f unds ar e avai l abl e f or  di sbur sement .   The l awyer  shal l  
mai nt ai n a subsi di ar y l edger  f or  f unds of  t he l awyer  t hat  ar e 
deposi t ed i n t he t r ust  account  t o r ei mbur se t he account  f or  
uncol l ect ed f unds and t o accommodat e any f ees,  char ges,  and 
i nt er est .  

 c.  Except i on:  col l ect i on t r ust  account s.  When handl i ng 
col l ect i on wor k f or  a c l i ent  and mai nt ai ni ng a separ at e t r ust  
account  t o hol d f unds col l ect ed on behal f  of  t hat  c l i ent ,  a 
l awyer ' s di sbur sement  t o t he c l i ent  of  col l ect i on pr oceeds t hat  
have not  yet  c l ear ed,  does not  v i ol at e sub.  ( e) ( 5) a.  so l ong as 
t hose col l ect i on pr oceeds have been deposi t ed pr i or  t o t he 
di sbur sement .  

( 6)  Recor d r et ent i on.  A l awyer  shal l  mai nt ai n compl et e 
r ecor ds of  t r ust  account  f unds and ot her  t r ust  pr oper t y and 
shal l  pr eser ve t hose r ecor ds f or  at  l east  6 year s af t er  t he dat e 
of  t er mi nat i on of  t he r epr esent at i on.  

( 7)  Pr oduct i on of  r ecor ds.  Al l  t r ust  account  r ecor ds have 
publ i c aspect s r el at ed t o a l awyer ' s f i t ness t o pr act i ce.   Upon 
r equest  of  t he of f i ce of  l awyer  r egul at i on,  or  upon di r ect i on of  
t he supr eme cour t ,  t he r ecor ds shal l  be submi t t ed t o t he of f i ce 
of  l awyer  r egul at i on f or  i t s  i nspect i on,  audi t ,  use,  and 
evi dence under  any condi t i ons t o pr ot ect  t he pr i v i l ege of  
c l i ent s t hat  t he cour t  may pr ovi de.   The r ecor ds,  or  an audi t  of  
t he r ecor ds,  shal l  be pr oduced at  any di sci pl i nar y pr oceedi ng 
i nvol v i ng t he l awyer ,  whenever  mat er i al .   Fai l ur e t o pr oduce t he 
r ecor ds const i t ut es unpr of essi onal  conduct  and gr ounds f or  
di sci pl i nar y act i on.  

( 8)  Busi ness account .  Each l awyer  who r ecei ves t r ust  f unds 
shal l  mai nt ai n at  l east  one demand account ,  ot her  t han t he t r ust  
account ,  f or  f unds r ecei ved and di sbur sed ot her  t han i n t he 
l awyer ' s t r ust  capaci t y,  whi ch shal l  be ent i t l ed " Busi ness 
Account , "  " Of f i ce Account , "  " Oper at i ng Account , "  or  wor ds of  
s i mi l ar  i mpor t .  

 ( f )  Recor d- keepi ng r equi r ement s f or  t r ust  account s.  

( 1)  Demand account s.  Compl et e r ecor ds of  a t r ust  account  
t hat  i s  a demand account  shal l  i ncl ude a t r ansact i on r egi st er ;  
i ndi v i dual  c l i ent  l edger s;  a l edger  f or  account  f ees and 
char ges,  i f  l aw f i r m f unds ar e hel d i n t he account  pur suant  t o 
sub.  ( b) ( 3) ;  deposi t  r ecor ds;  di sbur sement  r ecor ds;  mont hl y 
st at ement s;  and r econci l i at i on r epor t s,  subj ect  t o al l  of  t he 
f ol l owi ng:  
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 a.  Tr ansact i on r egi st er .  The t r ansact i on r egi st er  shal l  
cont ai n a chr onol ogi cal  r ecor d of  al l  account  t r ansact i ons,  and 
shal l  i ncl ude al l  of  t he f ol l owi ng:  

  1.  t he dat e,  sour ce,  and amount  of  al l  deposi t s;  

  2.  t he dat e,  check or  t r ansact i on number ,  payee and 
amount  of  al l  di sbur sement s,  whet her  by check,  wi r e t r ansf er ,  or  
ot her  means;  

  3.  t he dat e and amount  of  ever y ot her  deposi t  or  
deduct i on of  what ever  nat ur e;  

  4.  t he i dent i t y of  t he c l i ent  f or  whom f unds wer e 
deposi t ed or  di sbur sed;  and 

  5.  t he bal ance i n t he account  af t er  each t r ansact i on.  

 b.  I ndi v i dual  c l i ent  l edger s.  A subsi di ar y l edger  shal l  
be mai nt ai ned f or  each cl i ent  or  mat t er  f or  whi ch t he l awyer  
r ecei ves t r ust  f unds,  and t he l awyer  shal l  r ecor d each r ecei pt  
and di sbur sement  of  t hat  c l i ent ' s f unds and t he bal ance 
f ol l owi ng each t r ansact i on.   A l awyer  shal l  not  di sbur se f unds 
f r om t he t r ust  account  t hat  woul d cr eat e a negat i ve bal ance wi t h 
r espect  t o any i ndi v i dual  c l i ent  or  mat t er .  

 c.  Ledger  f or  account  f ees and char ges.  A subsi di ar y 
l edger  shal l  be mai nt ai ned f or  f unds of  t he l awyer  deposi t ed i n 
t he t r ust  account  t o accommodat e mont hl y ser vi ce char ges.   Each 
deposi t  and expendi t ur e of  t he l awyer ' s f unds i n t he account  and 
t he bal ance f ol l owi ng each t r ansact i on shal l  be i dent i f i ed i n 
t he l edger .  

 d.  Deposi t  r ecor ds.  Deposi t  s l i ps shal l  i dent i f y t he name 
of  t he l awyer  or  l aw f i r m,  and t he name of  t he account .   The 
deposi t  s l i p shal l  i dent i f y t he amount  of  each deposi t  i t em,  t he 
c l i ent  or  mat t er  associ at ed wi t h each deposi t  i t em,  and t he dat e 
of  t he deposi t .   The l awyer  shal l  mai nt ai n a copy or  dupl i cat e 
of  each deposi t  s l i p.   Al l  deposi t s shal l  be made i nt act .   No 
cash,  or  ot her  f or m of  di sbur sement ,  shal l  be deduct ed f r om a 
deposi t .   Deposi t s of  wi r ed f unds shal l  be document ed i n t he 
account ' s mont hl y st at ement .  

 e.  Di sbur sement  r ecor ds.  

  1.  Checks.  Checks shal l  be pr e- pr i nt ed and pr e-
number ed.   The name and addr ess of  t he l awyer  or  l aw f i r m,  and 
t he name of  t he account  shal l  be pr i nt ed i n t he upper  l ef t  
cor ner  of  t he check.   Tr ust  account  checks shal l  i ncl ude t he 
wor ds " Cl i ent  Account , "  or  " Tr ust  Account , "  or  wor ds of  s i mi l ar  
i mpor t  i n t he account  name.   Each check di sbur sed f r om t he t r ust  
account  shal l  i dent i f y t he c l i ent  mat t er  and t he r eason f or  t he 
di sbur sement  on t he memo l i ne.  

  2.  Cancel ed checks.  Cancel ed checks shal l  be obt ai ned 
f r om t he f i nanci al  i nst i t ut i on.   I maged checks may be 
subst i t ut ed f or  cancel ed checks.  

  3.  I maged checks.  I maged checks shal l  be accept abl e i f  
t hey pr ovi de bot h t he f r ont  and r ever se of  t he check and compl y 
wi t h t he r equi r ement s of  t hi s par agr aph.   The i nf or mat i on 
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cont ai ned on t he r ever se si de of  t he i maged checks shal l  i ncl ude 
any endor sement  s i gnat ur es or  st amps,  account  number s,  and 
t r ansact i on dat es t hat  appear  on t he or i gi nal .   I maged checks 
shal l  be of  suf f i c i ent  s i ze t o be r eadabl e wi t hout  magni f i cat i on 
and as c l ose as possi bl e t o t he s i ze of  t he or i gi nal  check.  

  4.  Wi r e t r ansf er s.  Wi r e t r ansf er s shal l  be document ed 
by a wr i t t en wi t hdr awal  aut hor i zat i on or  ot her  document at i on,  
such as a mont hl y st at ement  of  t he account  t hat  i ndi cat es t he 
dat e of  t he t r ansf er ,  t he payee,  and t he amount .  

 f .  Mont hl y st at ement .  The mont hl y st at ement  pr ovi ded t o 
t he l awyer  or  l aw f i r m by t he f i nanci al  i nst i t ut i on shal l  
i dent i f y t he name and addr ess of  t he l awyer  or  l aw f i r m and t he 
name of  t he account .  

 g.  Reconci l i at i on r epor t s.  For  each t r ust  account ,  t he 
l awyer  shal l  pr epar e and r et ai n a pr i nt ed r econci l i at i on r epor t  
on a r egul ar  and per i odi c basi s not  l ess f r equent l y t han ever y 
30 days.   Each r econci l i at i on r epor t  shal l  show al l  of  t he 
f ol l owi ng bal ances and ver i f y t hat  t hey ar e i dent i cal :  

  ( 1)  t he bal ance t hat  appear s i n t he t r ansact i on 
r egi st er  as of  t he r epor t i ng dat e;  

  ( 2)  t he t ot al  of  al l  subsi di ar y l edger  bal ances f or  
I OLTA account s and ot her  pool ed account s,  det er mi ned by l i s t i ng 
and t ot al i ng t he bal ances i n t he i ndi v i dual  c l i ent  l edger s and 
t he l edger  f or  account  f ees and char ges,  as of  t he r epor t i ng 
dat e;  and 

  ( 3)  t he adj ust ed bal ance,  det er mi ned by addi ng 
out st andi ng deposi t s and ot her  cr edi t s t o t he bal ance i n t he 
f i nanci al  i nst i t ut i on' s mont hl y st at ement  and subt r act i ng 
out st andi ng checks and ot her  deduct i ons f r om t he bal ance i n t he 
mont hl y st at ement .  

( 2)  Non- demand account s.  Compl et e r ecor ds of  a t r ust  
account  t hat  i s  a non- demand account  shal l  i ncl ude al l  of  t he 
f ol l owi ng:  

 a.  al l  mont hl y or  ot her  per i odi c  st at ement s pr ov i ded by 
t he f i nanci al  i nst i t ut i on t o t he l awyer  or  l aw f i r m;  and 

 b.  al l  t r ansact i on r ecor ds,  i ncl udi ng passbooks,  r ecor ds 
of  el ect r oni c f und t r ansact i ons,  dupl i cat es of  any i nst r ument  
i ssued by t he f i nanci al  i nst i t ut i on f r om f unds hel d i n t he 
account ,  dupl i cat e deposi t  s l i ps i dent i f y i ng t he sour ce of  any 
deposi t ,  and dupl i cat e wi t hdr awal  s l i ps i dent i f y i ng t he pur pose 
of  any wi t hdr awal .  

( 3)  Tr ust  pr oper t y ot her  t han f unds.   

 a.  Pr oper t y l edger .  A l awyer  who r ecei ves t r ust  pr oper t y 
ot her  t han f unds shal l  mai nt ai n a pr oper t y  l edger  t hat  
i dent i f i es t he pr oper t y,  dat e of  r ecei pt ,  owner ,  c l i ent  or  
mat t er ,  and l ocat i on of  t he pr oper t y.   The l edger  shal l  al so 
i dent i f y t he di sposi t i on of  al l  of  t he t r ust  pr oper t y r ecei ved 
by t he l awyer .  
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 b.  Recei pt  upon t aki ng cust ody.  Upon t aki ng cust ody of  
any t r ust  pr oper t y descr i bed i n sub.  ( f ) ( 3) a. ,  t he l awyer  shal l  
pr ovi de t o t he pr evi ous cust odi an a s i gned r ecei pt ,  wi t h a 
descr i pt i on of  t he pr oper t y and t he dat e of  r ecei pt .  

 c.  Di sposi t i onal  r ecei pt .  Upon di sposi t i on of  any t r ust  
pr oper t y descr i bed i n sub.  ( f ) ( 3) a. ,  t he l awyer  shal l  obt ai n a 
s i gned r ecei pt ,  wi t h a descr i pt i on of  t he pr oper t y and t he dat e 
of  di sposi t i on,  f r om t he r eci pi ent .  

( 4)  El ect r oni c r ecor d r et ent i on.   

 a.  Back- up of  r ecor ds.  A l awyer  who mai nt ai ns t r ust  
account  r ecor ds by comput er  shal l  mai nt ai n t he t r ansact i on 
r egi st er ,  c l i ent  l edger s,  and r econci l i at i on r epor t s i n a f or m 
t hat  can be r epr oduced t o pr i nt ed har d copy.   El ect r oni c r ecor ds 
must  be r egul ar l y backed up by an appr opr i at e st or age devi ce.  

 b.  I OLTA account  r ecor ds.  I n addi t i on t o t he r equi r ement s 
of  sub.  ( f ) ( 4) a. ,  t he t r ansact i on r egi st er ,  t he subsi di ar y 
l edger ,  and t he r econci l i at i on r epor t  shal l  be pr i nt ed ever y 30 
days f or  t he I OLTA account .   The pr i nt ed copy shal l  be r et ai ned 
f or  at  l east  6 year s,  as r equi r ed under  sub.  ( e) ( 6) .  

( g)  Wi t hdr awal  of  f ees f r om t r ust  account .  

( 1)  Not i ce t o c l i ent .  At  l east  5 busi ness days bef or e t he 
dat e on whi ch a di sbur sement  i s made f r om a t r ust  account  f or  
t he pur pose of  payi ng f ees,  wi t h t he except i on of  cont i ngent  
f ees,  t he l awyer  shal l  del i ver  t o t he c l i ent  i n wr i t i ng al l  of  
t he f ol l owi ng:  

 a.  an i t emi zed bi l l  or  ot her  account i ng showi ng t he 
ser vi ces r ender ed;  

 b.  not i ce of  t he amount  owed and t he ant i c i pat ed dat e of  
t he wi t hdr awal ;  and  

 c.  a st at ement  of  t he bal ance of  t he c l i ent ' s f unds i n 
t he l awyer  t r ust  account  af t er  t he wi t hdr awal .  

( 2)  Obj ect i on t o di sbur sement .  I f  a c l i ent  obj ect s t o t he 
di sbur sement  descr i bed i n sub.  ( g) ( 1) ,  t he f unds shal l  r emai n i n 
t he t r ust  account  unt i l  t he di sput e i s r esol ved.   I f  t he c l i ent  
obj ect s af t er  t he f unds have been wi t hdr awn,  t he di sput ed 
por t i on shal l  be r et ur ned t o t he t r ust  account .  

( h)  Di shonor ed i nst r ument  not i f i cat i on;  ( Over dr af t  
not i ces) .   

Al l  demand t r ust  account s and demand f i duci ar y account s ar e 
subj ect  t o t he f ol l owi ng pr ovi s i ons on di shonor ed i nst r ument  
not i f i cat i on:  

( 1)  Over dr af t  r epor t i ng agr eement .  A l awyer  shal l  mai nt ai n 
demand t r ust  account s onl y i n a f i nanci al  i nst i t ut i on t hat  has 
agr eed t o pr ovi de an over dr af t  r epor t  t o t he of f i ce of  l awyer  
r egul at i on under  SCR 20: 1. 15( h) ( 3) .  

( 2)  I dent i f i cat i on of  account s subj ect  t o SCR 20: 1. 15( h) .   
A l awyer  or  l aw f i r m shal l  not i f y t he f i nanci al  i nst i t ut i on at  
t he t i me a t r ust  account  or  f i duci ar y account  i s est abl i shed 
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t hat  t he account  i s subj ect  t o SCR 20: 1. 15( h)  and shal l  pr ovi de 
t he f i nanci al  i nst i t ut i on wi t h a l i s t  of  al l  exi st i ng account s 
at  t hat  i nst i t ut i on t hat  ar e subj ect  t o SCR 20: 1. 15( h) .  

( 3)  Over dr af t  r epor t .  I n t he event  any pr oper l y payabl e 
i nst r ument  i s pr esent ed agai nst  a l awyer  t r ust  account  
cont ai ni ng i nsuf f i c i ent  f unds,  whet her  or  not  t he i nst r ument  i s 
honor ed,  t he f i nanci al  i nst i t ut i on shal l  r epor t  t he over dr af t  t o 
t he of f i ce of  l awyer  r egul at i on.  

( 4)  Cont ent  of  r epor t .  Al l  r epor t s made by a f i nanci al  
i nst i t ut i on under  SCR 20: 1. 15( h)  shal l  be subst ant i al l y  i n t he 
f ol l owi ng f or m:  

 a.  I n t he case of  a di shonor ed i nst r ument ,  t he r epor t  
shal l  be i dent i cal  t o an over dr af t  not i ce cust omar i l y f or war ded 
t o t he deposi t or  or  i nvest or ,  accompani ed by t he di shonor ed 
i nst r ument ,  i f  a copy i s nor mal l y pr ovi ded t o t he deposi t or  or  
i nvest or .  

 b.  I n t he case of  i nst r ument s t hat  ar e pr esent ed agai nst  
i nsuf f i c i ent  f unds and ar e honor ed,  t he r epor t  shal l  i dent i f y 
t he f i nanci al  i nst i t ut i on i nvol ved,  t he l awyer  or  l aw f i r m,  t he 
account  number ,  t he dat e on whi ch t he i nst r ument  i s pai d,  and 
t he amount  of  over dr af t  cr eat ed by t he payment .  

( 5)  Ti mi ng of  r epor t .  A r epor t  made under  t hi s subsect i on 
shal l  be made si mul t aneousl y wi t h t he over dr af t  not i ce gi ven t o 
t he deposi t or  or  i nvest or .  

( 6)  Conf i dent i al i t y  of  r epor t .  A r epor t  made by a f i nanci al  
i nst i t ut i on under  SCR 20: 1. 15( h)  shal l  be subj ect  t o SCR 22. 40,  
Conf i dent i al i t y .  

( 7)  Wi t hdr awal  of  r epor t  by f i nanci al  i nst i t ut i on.  The 
of f i ce of  l awyer  r egul at i on shal l  hol d each over dr af t  r epor t  f or  
10 busi ness days t o enabl e t he f i nanci al  i nst i t ut i on t o wi t hdr aw 
a r epor t  pr ovi ded by i nadver t ence or  mi st ake.   The deposi t  of  
addi t i onal  f unds by t he l awyer  or  l aw f i r m shal l  not  const i t ut e 
r eason f or  wi t hdr awi ng an over dr af t  r epor t .  

( 8)  Lawyer  compl i ance.  Ever y l awyer  pr act i c i ng or  admi t t ed 
t o pr act i ce i n Wi sconsi n shal l  compl y wi t h t he r epor t i ng and 
pr oduct i on r equi r ement s of  SCR 20: 1. 15( h) .  

( 9)  Ser vi ce char ges.  A f i nanci al  i nst i t ut i on may char ge a 
l awyer  or  l aw f i r m f or  t he r easonabl e cost s of  pr oduci ng t he 
r epor t s and r ecor ds r equi r ed by t hi s r ul e.  

( 10)  I mmuni t y of  f i nanci al  i nst i t ut i on.  SCR 20: 1. 15( h)  does 
not  cr eat e a c l ai m agai nst  a f i nanci al  i nst i t ut i on or  i t s 
of f i cer s,  di r ect or s,  empl oyees,  or  agent s f or  f ai l ur e t o pr ovi de 
a t r ust  account  over dr af t  r epor t  or  f or  compl i ance wi t h SCR 
20: 1. 15( h) .  

( i )  Cer t i f i cat i on of  compl i ance wi t h t r ust  account  r ul es.  

( 1)  Annual  r equi r ement .  A member  of  t he st at e bar  of  
Wi sconsi n shal l  f i l e wi t h t he st at e bar  of  Wi sconsi n annual l y,  
wi t h payment  of  t he member ' s st at e bar  dues or  upon any ot her  
dat e appr oved by t he supr eme cour t ,  a cer t i f i cat e st at i ng 
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whet her  t he member  i s engaged i n t he pr act i ce of  l aw i n 
Wi sconsi n.   I f  t he member  i s pr act i c i ng l aw,  t he member  shal l  
st at e t he account  number  of  any t r ust  account ,  and t he name of  
each f i nanci al  i nst i t ut i on i n whi ch t he member  mai nt ai ns a t r ust  
account ,  a saf e deposi t  box,  or  bot h,  as r equi r ed by SCR 
20: 1. 15.   The st at e bar  shal l  suppl y t o each member ,  wi t h t he 
annual  dues st at ement ,  or  at  any ot her  t i me di r ect ed by t he 
supr eme cour t ,  a f or m on whi ch t he cer t i f i cat i on must  be made.  

( 2)  Tr ust  account  r ecor d compl i ance.  Each st at e bar  member  
shal l  expl i c i t l y  cer t i f y on t he st at e bar  cer t i f i cat e descr i bed 
i n sub.  ( i ) ( 1)  t hat  t he member  has compl i ed wi t h each of  t he 
r ecor d- keepi ng r equi r ement s set  f or t h i n subs.  ( f )  and ( j ) ( 5) .  

( 3)  Cer t i f i cat i on by l aw f i r m.  A l aw f i r m shal l  f i l e one 
cer t i f i cat e on behal f  of  t he l awyer s i n t he f i r m who ar e 
r equi r ed t o f i l e a cer t i f i cat e under  SCR 20: 1. 15( i ) ( 1) .   The l aw 
f i r m shal l  gi ve a copy of  t he cer t i f i cat e t o each l awyer  i n t he 
f i r m.  

( 4)  Suspensi on f or  non- compl i ance.  The f ai l ur e of  a st at e 
bar  member  t o f i l e t he cer t i f i cat e i s gr ounds f or  aut omat i c 
suspensi on of  t he member ' s member shi p i n t he st at e bar  i n t he 
same manner  pr ovi ded i n SCR 10. 03( 6)  f or  nonpayment  of  dues.   
The f i l i ng of  a f al se cer t i f i cat e i s unpr of essi onal  conduct  and 
i s gr ounds f or  di sci pl i nar y act i on.  

( j )  Fi duci ar y pr oper t y.  

( 1)  Separ at e account .  A l awyer  shal l  hol d i n t r ust ,  
separ at e f r om t he l awyer ' s own f unds or  pr oper t y,  t hose f unds or  
t hat  pr oper t y of  c l i ent s or  3r d par t i es t hat  ar e i n t he l awyer ' s  
possessi on when act i ng i n a f i duci ar y capaci t y t hat  di r ect l y 
ar i ses i n t he cour se of  or  as a r esul t  of  a l awyer - c l i ent  
r el at i onshi p.   When a l awyer  i s i n possessi on of  f i duci ar y 
pr oper t y of  a pr obat e est at e,  t he l awyer  shal l  mai nt ai n t he 
pr oper t y i n a separ at e account  subj ect  t o t he r equi r ement s of  
SCR 20: 1. 15( j ) .  

( 2)  Locat i on.  Each f i duci ar y account  shal l  be mai nt ai ned i n 
a f i nanci al  i nst i t ut i on i n t he st at e wher e t he l awyer ' s of f i ce 
i s s i t uat ed,  or  el sewher e as pr ovi ded by t he wr i t t en 
aut hor i zat i on of  t he c l i ent ,  t he gover ni ng t r ust  agr eement ,  
or gani zat i onal  by- l aws,  or  an or der  of  a cour t .  

( 3)  Pr ohi bi t ed t r ansact i ons.  

 a.  Cash.  No di sbur sement  of  cash shal l  be made f r om a 
f i duci ar y account  or  f r om a deposi t  t o a f i duci ar y account ,  and 
no check shal l  be made payabl e t o " Cash. "  

 b.  I nt er net  t r ansact i ons.  A l awyer  shal l  not  make 
deposi t s t o or  di sbur sement s f r om a f i duci ar y account  by way of  
an I nt er net  t r ansact i on.  

 c.  Cr edi t  car d t r ansact i ons.  A l awyer  shal l  not  aut hor i ze 
t r ansact i ons by way of  cr edi t  car d t o or  f r om a f i duci ar y 
account .  
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 d.  Debi t  car d t r ansact i ons.  A l awyer  shal l  not  use a 
debi t  car d t o make deposi t s t o or  di sbur sement s f r om a f i duci ar y 
account .  

( 4)  Avai l abi l i t y  of  f unds f or  di sbur sement .  A l awyer  shal l  
not  di sbur se f unds f r om a f i duci ar y account  unl ess t he deposi t  
f r om whi ch t hose f unds wi l l  be di sbur sed has cl ear ed,  and t he 
f unds ar e avai l abl e f or  di sbur sement .   However ,  t he except i on 
f or  r eal  est at e t r ansact i ons under  sub.  ( e) ( 5) b.  shal l  appl y t o 
f i duci ar y account s.  

( 5)  Recor ds.  For  each f i duci ar y account ,  t he l awyer  shal l  
r et ai n r ecor ds of  r ecei pt s and di sbur sement s as necessar y t o 
document  t he t r ansact i ons.   The l awyer  shal l  mai nt ai n al l  of  t he 
f ol l owi ng:  

 a.  al l  mont hl y or  ot her  per i odi c  st at ement s pr ov i ded by 
t he f i nanci al  i nst i t ut i on t o t he l awyer  or  l aw f i r m;  and 

 b.  al l  t r ansact i on r ecor ds,  i ncl udi ng cancel ed or  i maged 
checks,  passbooks,  r ecor ds of  el ect r oni c f und t r ansact i ons,  
dupl i cat es of  any i nst r ument  i ssued by t he f i nanci al  i nst i t ut i on 
f r om f unds hel d i n t he account ,  dupl i cat e deposi t  s l i ps 
i dent i f y i ng t he sour ce of  any deposi t ,  and dupl i cat e wi t hdr awal  
s l i ps i dent i f y i ng t he pur pose of  any wi t hdr awal .  

( 6)  Recor d r et ent i on.  A l awyer  shal l  mai nt ai n compl et e 
r ecor ds of  f i duci ar y account s and ot her  f i duci ar y pr oper t y 
dur i ng t he cour se of  t he f i duci ar y r el at i onshi p.   A l awyer  shal l  
mai nt ai n a compl et e r ecor d of  t he f i duci ar y account  f or  t he 6 
most  r ecent  year s of  t he account ' s exi st ence and shal l  mai nt ai n,  
at  a mi ni mum,  a summar y account i ng of  t he f i duci ar y account  f or  
pr i or  year s of  t he account ' s exi st ence.   Af t er  t he t er mi nat i on 
of  t he f i duci ar y r el at i onshi p,  t he l awyer  shal l  pr eser ve 
compl et e r ecor ds f or  at  l east  6 year s.  

( 7)  Pr oduct i on of  r ecor ds.  Al l  f i duci ar y account  r ecor ds 
have publ i c aspect s r el at ed t o a l awyer ' s f i t ness t o pr act i ce.   
Upon r equest  of  t he of f i ce of  l awyer  r egul at i on,  or  upon 
di r ect i on of  t he supr eme cour t ,  t he r ecor ds shal l  be submi t t ed 
t o t he of f i ce of  l awyer  r egul at i on f or  i t s i nspect i on,  audi t ,  
use,  and evi dence under  any condi t i ons t o pr ot ect  t he pr i v i l ege 
of  c l i ent s t hat  t he cour t  may pr ovi de.   The r ecor ds,  or  an audi t  
of  t he r ecor ds,  shal l  be pr oduced at  any di sci pl i nar y pr oceedi ng 
i nvol v i ng t he l awyer ,  whenever  mat er i al .   Fai l ur e t o pr oduce t he 
r ecor ds const i t ut es unpr of essi onal  conduct  and gr ounds f or  
di sci pl i nar y act i on.  

( 8)  Fi duci ar y pr oper t y ot her  t han f unds.  

 a.  Pr oper t y l edger .  A l awyer  who r ecei ves f i duci ar y 
pr oper t y ot her  t han f unds shal l  mai nt ai n a pr oper t y l edger  t hat  
i dent i f i es t he pr oper t y,  dat e of  r ecei pt ,  owner ,  and l ocat i on of  
t he pr oper t y.   The l edger  shal l  al so i dent i f y t he di sposi t i on of  
al l  f i duci ar y pr oper t y r ecei ved by t he l awyer .  

 b.  Recei pt  upon t aki ng cust ody.  Upon t aki ng cust ody of  
any f i duci ar y pr oper t y descr i bed i n sub.  ( j ) ( 8) a. ,  t he l awyer  
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shal l  pr ovi de t o t he pr evi ous cust odi an a s i gned r ecei pt ,  wi t h a 
descr i pt i on of  t he pr oper t y,  and t he dat e of  r ecei pt .  

 c.  Di sposi t i onal  r ecei pt .  Upon di sposi t i on of  any 
f i duci ar y pr oper t y descr i bed i n sub.  ( j ) ( 8) a. ,  t he l awyer  shal l  
obt ai n a s i gned r ecei pt ,  wi t h a descr i pt i on of  t he pr oper t y and 
t he dat e of  di sposi t i on,  f r om t he r eci pi ent .  

( 9)  Di shonor ed i nst r ument  not i f i cat i on or  al t er nat i ve 
pr ot ect i on.  A l awyer  who hol ds f i duci ar y pr oper t y i n a demand 
account  shal l  t ake one of  t he f ol l owi ng act i ons:  

 a.  compl y wi t h t he r equi r ement s of  SCR 20: 1. 15( h)  
Di shonor ed i nst r ument  not i f i cat i on ( Over dr af t  not i ces) ;  or  

 b.  have t he account  i ndependent l y audi t ed by a cer t i f i ed 
publ i c account ant  on at  l east  an annual  basi s;  or  

 c.  hol d t he f unds i n a demand account ,  whi ch r equi r es t he 
appr ovi ng si gnat ur e of  a co- t r ust ee,  co- agent ,  co- guar di an,  or  
co- per sonal  r epr esent at i ve bef or e f unds may be di sbur sed f r om 
t he account .  

( 10)  Cer t i f i cat i on r equi r ement s.  Funds hel d by a l awyer  i n 
a f i duci ar y account  shal l  compl y wi t h t he cer t i f i cat i on 
r equi r ement s of  SCR 20: 1. 15( i ) .   

( k)  Except i ons t o SCR 20: 1. 15.   

Thi s r ul e does not  appl y i n any of  t he f ol l owi ng i nst ances 
i n whi ch a l awyer  i s act i ng i n a f i duci ar y capaci t y:  

( 1)  t he l awyer  i s ser vi ng as a bankr upt cy t r ust ee,  subj ect  
t o t he over si ght  and account i ng r equi r ement s of  t he bankr upt cy 
cour t ;   

( 2)  t he pr oper t y  hel d by t he l awyer  when act i ng i n a 
f i duci ar y capaci t y i s pr oper t y  hel d f or  t he benef i t  of  an 
" i mmedi at e f ami l y member "  of  t he l awyer ;  or   

( 3)  t he l awyer  i s ser vi ng i n a f i duci ar y capaci t y f or  a 
c i v i c,  f r at er nal ,  or  non- pr of i t  or gani zat i on t hat  i s not  a 
c l i ent  and has ot her  of f i cer s or  di r ect or s par t i c i pat i ng i n t he 
gover nance of  t he or gani zat i on.  

 

Comment  
 
A l awyer  must  hol d t he pr oper t y of  ot her s wi t h t he car e 

r equi r ed of  a pr of essi onal  f i duci ar y.   Al l  pr oper t y t hat  i s  t he 
pr oper t y of  c l i ent s or  3r d par t i es must  be kept  separ at e f r om 
t he l awyer ' s busi ness and per sonal  pr oper t y and,  i f  moni es,  i n 
one or  mor e t r ust  or  f i duci ar y account s.  

 
SCR 20: 1. 15( b) ( 4)   Advances f or  f ees and cost s.  

Lawyer s of t en r ecei ve f unds f r om 3r d par t i es f r om whi ch t he 
l awyer ' s f ee wi l l  be pai d.   I f  t her e i s r i sk t hat  t he c l i ent  may 
di ver t  t he f unds wi t hout  payi ng t he f ee,  t he l awyer  i s not  
r equi r ed t o r emi t  t he por t i on f r om whi ch t he f ee i s t o be pai d.   



No.   04- 07 
 

87 
 

However ,  a l awyer  may not  hol d f unds t o coer ce a c l i ent  i nt o 
accept i ng t he l awyer ' s cont ent i on.   The di sput ed por t i on of  t he 
f unds shoul d be kept  i n t r ust ,  and t he l awyer  shoul d suggest  
means f or  pr ompt  r esol ut i on of  t he di sput e,  such as ar bi t r at i on.   
The undi sput ed por t i on of  t he f unds shal l  be pr ompt l y 
di st r i but ed.  

Lawyer s al so r ecei ve cost  advances f r om cl i ent s or  3r d 
par t i es.   Si nce Januar y 1,  1987,  t he supr eme cour t  has r equi r ed 
cost  advances t o be hel d i n t r ust .   Pr i or  t o t hat  dat e,  t he 
appl i cabl e t r ust  account  r ul e SCR 20. 50( 1) ,  speci f i cal l y 
excl uded such advances f r om t he f unds t hat  t he supr eme cour t  
r equi r ed l awyer s t o hol d i n t r ust  account s.   However ,  by or der ,  
dat ed Mar ch 21,  1986,  t he supr eme cour t  amended SCR 20. 50( 1)  as 
f ol l ows:  Al l  f unds of  c l i ent s pai d t o a l awyer  or  l aw f i r m,  
ot her  t han advances f or  cost s and expenses,  shal l  be deposi t ed 
i n one or  mor e i dent i f i abl e bank t r ust  account s as pr ovi ded i n 
sub.  ( 3)  mai nt ai ned i n t he st at e i n whi ch t he l aw of f i ce i s 
s i t uat ed and no f unds bel ongi ng t o t he l awyer  or  l aw f i r m may be 
deposi t ed i n such an account  except  as f ol l ows .  .  .  .  

Thi s r equi r ement  i s speci f i cal l y addr essed i n SCR 
20: 1. 15( b) ( 4) .  

 
SCR 20: 1. 15( b) ( 5)   Pr obat e account s.  

Wi t h r espect  t o pr obat e mat t er s,  a l awyer ' s r ol e may be t o 
r epr esent  t he est at e' s per sonal  r epr esent at i ve,  t o ser ve as t he 
per sonal  r epr esent at i ve,  or  t o act  as bot h per sonal  
r epr esent at i ve and at t or ney f or  an est at e.   SCR 20: 1. 15( b) ( 5)  
i dent i f i es t he r ul es t hat  appl y when a l awyer  hol ds t r ust  
pr oper t y as t he at t or ney f or  a c l i ent / per sonal  r epr esent at i ve.   
Those r ul es,  SCR 20: 1. 15 ( b) —( i ) ,  al so appl y when t he l awyer  
ser ves as bot h t he at t or ney and per sonal  r epr esent at i ve f or  an 
est at e.   However ,  i f  t he l awyer  ser ves sol el y as an est at e' s 
per sonal  r epr esent at i ve,  t he l awyer  act s as a f i duci ar y and must  
mai nt ai n t he f i duci ar y pr oper t y i n a separ at e account  t hat  i s  
subj ect  t o t he r equi r ement s of  SCR 20: 1. 15( j ) .  

 
SCR 20: 1. 15( d)   I nt er est  of  3r d par t i es.  

Thi r d par t i es,  such as a c l i ent ' s cr edi t or s,  may have j ust  
c l ai ms agai nst  f unds or  ot her  pr oper t y i n a l awyer ' s cust ody.   A 
l awyer  may have a dut y under  appl i cabl e l aw,  i ncl udi ng SCR 
20: 1. 15( d) ,  t o pr ot ect  such 3r d- par t y c l ai ms agai nst  wr ongf ul  
i nt er f er ence by t he c l i ent ,  and accor di ngl y,  may r ef use t o 
sur r ender  t he pr oper t y t o t he c l i ent .   However ,  a l awyer  shoul d 
not  uni l at er al l y  assume t o ar bi t r at e a di sput e bet ween t he 
cl i ent  and t he 3r d par t y.  

I f  a l awyer  hol ds pr oper t y bel ongi ng t o one per son and a 
second per son has a cont r act ual  or  s i mi l ar  c l ai m agai nst  t hat  
per son but  does not  c l ai m t o own t he pr oper t y or  have a secur i t y 
i nt er est  i n i t ,  t he l awyer  i s f r ee t o del i ver  t he pr oper t y t o 
t he per son t o whom i t  bel ongs.  
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SCR 20: 1. 15( e) ( 2)   I nsur ance r equi r ement s.   

Pur suant  t o SCR 20: 1. 15( e) ( 2) ,  t r ust  f unds ar e r equi r ed t o 
be hel d i n account s t hat  ar e i nsur ed by t he Feder al  Deposi t  
I nsur ance Cor por at i on,  t he Nat i onal  Cr edi t  Uni on Shar e I nsur ance 
Fund,  t he Wi sconsi n Cr edi t  Uni on Savi ngs I nsur ance Cor por at i on,  
t he Secur i t i es I nvest or  Pr ot ect i on Cor por at i on or  any ot her  
i nvest ment  i nst i t ut i on f i nanci al  guar ant y i nsur ance.   However ,  
s i nce f eder al  l aw l i mi t s t he amount  of  t he i nsur ance cover age,  
f unds i n excess of  t he l i mi t  ar e not  i nsur ed.   Consequent l y,  t he 
pur pose of  t he i nsur ance r equi r ement  i s not  t o guar ant ee t hat  
al l  f unds ar e adequat el y i nsur ed.   Rat her ,  i t  i s  t o assur e t hat  
t r ust  f unds ar e hel d i n r eput abl e f i nanci al  i nst i t ut i ons.  

 
SCR 20: 1. 15( e) ( 4) g.  Except i on:   Col l ect i on t r ust  account s.  

Thi s except i on was adopt ed i n r esponse t o concer ns r ai sed 
by member s of  t he col l ect i on bar  who pr esent l y r el y on cer t ai n 
el ect r oni c banki ng pr act i ces t hat  wer e not  expr essl y pr ohi bi t ed 
pr i or  t o t he adopt i on of  t hi s r ul e.   The cour t  acknowl edges t hat  
el ect r oni c banki ng pr act i ces ar e i ncr easi ngl y used i n t he 
pr act i ce of  l aw.   However ,  t he cour t  al so acknowl edges t hat  such 
t r ansact i ons wi l l  r equi r e new appr oaches t o al l evi at e l egi t i mat e 
concer ns about  t he pot ent i al  f or  f r aud and r i sk of  conver si on 
wi t h r espect  t o t hei r  usage i n connect i on wi t h t r ust  account s.   
Col l ect i on l awyer s may be abl e t o sat i sf y t hese concer ns because 
of  secur i t y measur es i nher ent  i n t hei r  pr act i ce.   Thi s except i on 
i s i nt ended as a t empor ar y measur e,  pendi ng f ur t her  
consi der at i on of  t he i ssue and event ual  adopt i on of  a r ul e t hat  
wi l l  per mi t  el ect r oni c banki ng pr ocedur es i n addi t i onal  pr act i ce 
ar eas,  condi t i oned upon t he i mpl ement at i on of  appr opr i at e 
saf eguar ds.   The agr eement  r ef er enced i n t he except i on i s 
avai l abl e f r om t he of f i ce of  l awyer  r egul at i on.  

 
SCR 20: 1. 15( e) ( 5) b.   Real  est at e t r ansact i ons.  

SCR 20: 1. 15( e) ( 5) b.  est abl i shes an except i on t o t he 
r equi r ement  t hat  a l awyer  onl y di sbur se f unds t hat  ar e avai l abl e 
f or  di sbur sement ,  i . e. ,  f unds t hat  have been cr edi t ed t o t he 
account .   Thi s except i on was cr eat ed i n r ecogni t i on of  t he f act  
t hat  r eal  est at e t r ansact i ons i n Wi sconsi n r equi r e a 
s i mul t aneous exchange of  f unds.   However ,  even under  t hi s 
except i on,  t he f unds f r om whi ch a l awyer  di sbur ses t he pr oceeds 
of  t he r eal  est at e t r ansact i on,  i . e. ,  t he l ender ' s check,  dr af t ,  
wi r e t r ansf er ,  et c. ,  must  be deposi t ed no l at er  t han t he f i r st  
busi ness day f ol l owi ng t he dat e of  t he c l osi ng.   I n r ef i nanci ng 
t r ansact i ons,  t he l ender ' s f unds must  be deposi t ed as soon as 
possi bl e,  but  no l at er  t han t he f i r st  busi ness day af t er  t he 
l oan pr oceeds ar e di st r i but ed.   Pr oceeds ar e gener al l y 
di st r i but ed t hr ee days af t er  t he c l osi ng dat e.  
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SCR 20: 1. 15( e) ( 7)   I nspect i on of  r ecor ds.  

The dut y of  t he l awyer  t o pr oduce cl i ent  t r ust  account  
r ecor ds f or  i nspect i on under  SCR 20: 1. 15( e) ( 7)  i s a speci f i c  
except i on t o t he l awyer ' s r esponsi bi l i t y  t o mai nt ai n t he 
conf i dent i al i t y  of  t he c l i ent ' s  i nf or mat i on as r equi r ed by SCR 
20: 1. 6.  

 
SCR 20: 1. 15( i )  and SCR 20: 1. 15( j ) ( 10)   Cer t i f i cat i on of  

compl i ance.  

The cur r ent  r ul e i s i nt ended t o i mpl ement  t he cour t ' s  or der  
of  Apr i l  11,  2001;  cer t i f i cat i on i s r equi r ed f or  " al l  t r ust  
account s and saf e deposi t  boxes i n whi ch t he l awyer  deposi t s 
c l i ent s '  f unds or  pr oper t y  hel d i n connect i on wi t h a 
r epr esent at i on or  hel d i n a f i duci ar y capaci t y  t hat  di r ect l y 
ar i ses i n t he cour se of  or  as a r esul t  of  a l awyer - c l i ent  
r el at i onshi p. "  

 
SCR 20: 1. 15( j )   Lawyer  as pr of essi onal  f i duci ar y.  

A l awyer  must  hol d t he pr oper t y of  ot her s wi t h t he car e 
r equi r ed of  a pr of essi onal  f i duci ar y.   Al l  pr oper t y whi ch i s t he 
pr oper t y of  c l i ent s or  3r d par t i es must  be kept  separ at e f r om 
t he l awyer ' s busi ness and per sonal  pr oper t y and,  i f  moni es,  i n 
one or  mor e segr egat ed account s.   SCR 20: 1. 15( j )  i dent i f i es t he 
r equi r ement s and r esponsi bi l i t i es of  a l awyer  wi t h r espect  t o 
t he management  of  f i duci ar y pr oper t y.  

 
SCR 20: 1. 15( j ) ( 1)   Separ at e account .  

Wi t h r espect  t o pr obat e mat t er s,  a l awyer ' s r ol e may be t o 
r epr esent  t he est at e' s per sonal  r epr esent at i ve,  t o ser ve as t he 
per sonal  r epr esent at i ve,  or  t o act  as bot h per sonal  
r epr esent at i ve and at t or ney f or  an est at e.   SCR 20: 1. 15( j ) ( 1)  
st at es t hat  " ( w) hen a l awyer  i s i n possessi on of  f i duci ar y 
pr oper t y of  a pr obat e est at e,  t he l awyer  shal l  mai nt ai n t he 
pr oper t y i n a separ at e f i duci ar y account  subj ect  t o t he 
r equi r ement s of  SCR 20: 1. 15( j ) . "   SCR 20: 1. 15( j )  appl i es onl y 
when t he l awyer  ser ves sol el y as an est at e' s per sonal  
r epr esent at i ve.   I f  t he l awyer  r epr esent s a c l i ent / per sonal  
r epr esent at i ve,  or  when t he l awyer  ser ves as bot h per sonal  
r epr esent at i ve and at t or ney f or  t he est at e,  t he l awyer  i s 
r esponsi bl e f or  t r ust  pr oper t y and i s subj ect  t o t he 
r equi r ement s of  SCR 20: 1. 15( b) —( i ) .    

 

SCR 20: 1. 16  Decl i ni ng or  t er mi nat i ng r epr esent at i on 

( a)  Except  as s t at ed i n par .  ( c) ,  a l awyer  shal l  not  
r epr esent  a c l i ent  or ,  wher e r epr esent at i on has commenced,  shal l  
wi t hdr aw f r om t he r epr esent at i on of  a c l i ent  i f :  

 ( 1)  t he r epr esent at i on wi l l  r esul t  i n v i ol at i on of  t he 
Rul es of  Pr of essi onal  Conduct  or  ot her  l aw;  
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 ( 2)  t he l awyer ' s physi cal  or  ment al  condi t i on mat er i al l y  
i mpai r s t he l awyer ' s abi l i t y  t o r epr esent  t he c l i ent ;  or  

 ( 3)  t he l awyer  i s di schar ged.  

( b)  Except  as s t at ed i n par .  ( c) ,  a l awyer  may wi t hdr aw 
f r om r epr esent i ng a c l i ent  i f :  

 ( 1)  wi t hdr awal  can be accompl i shed wi t hout  mat er i al  
adver se ef f ect  on t he i nt er est s of  t he c l i ent ;  

 ( 2)  t he c l i ent  per si st s i n a cour se of  act i on i nvol v i ng 
t he l awyer ' s ser vi ces t hat  t he l awyer  r easonabl y bel i eves i s  
cr i mi nal  or  f r audul ent ;  

 ( 3)  t he c l i ent  has used t he l awyer ' s ser vi ces t o 
per pet r at e a cr i me or  f r aud;  

 ( 4)  t he c l i ent  i nsi st s upon t aki ng act i on t hat  t he l awyer  
consi der s r epugnant  or  wi t h whi ch t he l awyer  has a f undament al  
di sagr eement ;  

 ( 5)  t he c l i ent  f ai l s  subst ant i al l y  t o f ul f i l l  an 
obl i gat i on t o t he l awyer  r egar di ng t he l awyer ' s ser vi ces and has 
been gi ven r easonabl e war ni ng t hat  t he l awyer  wi l l  wi t hdr aw 
unl ess t he obl i gat i on i s f ul f i l l ed;  

 ( 6)  t he r epr esent at i on wi l l  r esul t  i n an unr easonabl e 
f i nanci al  bur den on t he l awyer  or  has been r ender ed unr easonabl y 
di f f i cul t  by t he c l i ent ;  or   

 ( 7)  ot her  good cause f or  wi t hdr awal  exi st s.  

( c)  A l awyer  must  compl y wi t h appl i cabl e l aw r equi r i ng 
not i ce t o or  per mi ssi on of  a t r i bunal  when t er mi nat i ng a 
r epr esent at i on.  When or der ed t o do so by a t r i bunal ,  a l awyer  
shal l  cont i nue r epr esent at i on not wi t hst andi ng good cause f or  
t er mi nat i ng t he r epr esent at i on.  

( d)  Upon t er mi nat i on of  r epr esent at i on,  a l awyer  shal l  t ake 
st eps t o t he ext ent  r easonabl y pr act i cabl e t o pr ot ect  a c l i ent ' s 
i nt er est s,  such as gi v i ng r easonabl e not i ce t o t he c l i ent ,  
al l owi ng t i me f or  empl oyment  of  ot her  counsel ,  sur r ender i ng 
paper s and pr oper t y t o whi ch t he cl i ent  i s  ent i t l ed and 
r ef undi ng any advance payment  of  f ee or  expense t hat  has not  
been ear ned or  i ncur r ed.  The l awyer  may r et ai n paper s r el at i ng 
t o t he c l i ent  t o t he ext ent  per mi t t ed by ot her  l aw.  

 

Wi sconsi n Commi t t ee Comment  
 

Wi t h r espect  t o t he l ast  sent ence of  par agr aph ( d) ,  i t  
shoul d be not ed t hat  a st at e bar  et hi cs opi ni on suggest s t hat  
l awyer s i n Wi sconsi n do not  have a r et ai ni ng l i en wi t h r espect  
t o c l i ent  paper s.  See St at e Bar  of  Wi s.  Comm.  on Pr of ' l  Et hi cs,  
For mal  Op.  E- 95- 4 ( 1995) .   

 

ABA Comment  
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[ 1]  A l awyer  shoul d not  accept  r epr esent at i on i n a mat t er  
unl ess i t  can be per f or med compet ent l y,  pr ompt l y,  wi t hout  
i mpr oper  conf l i c t  of  i nt er est  and t o compl et i on.  Or di nar i l y ,  a 
r epr esent at i on i n a mat t er  i s  compl et ed when t he agr eed- upon 
assi st ance has been concl uded.  See Rul es 1. 2( c)  and 6. 5.  See 
al so Rul e 1. 3,  Comment  [ 4] .  

 

Mandat or y Wi t hdr awal  

[ 2]  A l awyer  or di nar i l y  must  decl i ne or  wi t hdr aw f r om 
r epr esent at i on i f  t he c l i ent  demands t hat  t he l awyer  engage i n 
conduct  t hat  i s i l l egal  or  v i ol at es t he Rul es of  Pr of essi onal  
Conduct  or  ot her  l aw.  The l awyer  i s not  obl i ged t o decl i ne or  
wi t hdr aw si mpl y because t he cl i ent  suggest s such a cour se of  
conduct ;  a c l i ent  may make such a suggest i on i n t he hope t hat  a 
l awyer  wi l l  not  be const r ai ned by a pr of essi onal  obl i gat i on.  

[ 3]  When a l awyer  has been appoi nt ed t o r epr esent  a c l i ent ,  
wi t hdr awal  or di nar i l y  r equi r es appr oval  of  t he appoi nt i ng 
aut hor i t y.  See al so Rul e 6. 2.  Si mi l ar l y,  cour t  appr oval  or  
not i ce t o t he cour t  i s  of t en r equi r ed by appl i cabl e l aw bef or e a 
l awyer  wi t hdr aws f r om pendi ng l i t i gat i on.  Di f f i cul t y may be 
encount er ed i f  wi t hdr awal  i s based on t he cl i ent ' s demand t hat  
t he l awyer  engage i n unpr of ess i onal  conduct .  The cour t  may 
r equest  an expl anat i on f or  t he wi t hdr awal ,  whi l e t he l awyer  may 
be bound t o keep conf i dent i al  t he f act s t hat  woul d const i t ut e 
such an expl anat i on.  The l awyer ' s st at ement  t hat  pr of essi onal  
consi der at i ons r equi r e t er mi nat i on of  t he r epr esent at i on 
or di nar i l y  shoul d be accept ed as suf f i c i ent .  Lawyer s shoul d be 
mi ndf ul  of  t hei r  obl i gat i ons t o bot h c l i ent s and t he cour t  under  
Rul es 1. 6 and 3. 3.  

 

Di schar ge 

[ 4]  A c l i ent  has a r i ght  t o di schar ge a l awyer  at  any t i me,  
wi t h or  wi t hout  cause,  subj ect  t o l i abi l i t y  f or  payment  f or  t he 
l awyer ' s ser vi ces.  Wher e f ut ur e di sput e about  t he wi t hdr awal  may 
be ant i c i pat ed,  i t  may be advi sabl e t o pr epar e a wr i t t en 
st at ement  r eci t i ng t he c i r cumst ances.  

[ 5]  Whet her  a c l i ent  can di schar ge appoi nt ed counsel  may 
depend on appl i cabl e l aw.  A cl i ent  seeki ng t o do so shoul d be 
gi ven a f ul l  expl anat i on of  t he consequences.  These consequences 
may i ncl ude a deci s i on by t he appoi nt i ng aut hor i t y t hat  
appoi nt ment  of  successor  counsel  i s  unj ust i f i ed,  t hus r equi r i ng 
sel f - r epr esent at i on by t he c l i ent .  

[ 6]  I f  t he c l i ent  has sever el y di mi ni shed capaci t y,  t he 
c l i ent  may l ack t he l egal  capaci t y t o di schar ge t he l awyer ,  and 
i n any event  t he di schar ge may be ser i ousl y adver se t o t he 
c l i ent ' s i nt er est s.  The l awyer  shoul d make speci al  ef f or t  t o 
hel p t he c l i ent  consi der  t he consequences and may t ake 
r easonabl y necessar y pr ot ect i ve act i on as pr ovi ded i n Rul e 1. 14.  
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Opt i onal  Wi t hdr awal  

[ 7]  A l awyer  may wi t hdr aw f r om r epr esent at i on i n some 
ci r cumst ances.  The l awyer  has t he opt i on t o wi t hdr aw i f  i t  can 
be accompl i shed wi t hout  mat er i al  adver se ef f ect  on t he cl i ent ' s 
i nt er est s.  Wi t hdr awal  i s al so j ust i f i ed i f  t he c l i ent  per si st s  
i n a cour se of  act i on t hat  t he l awyer  r easonabl y bel i eves i s 
cr i mi nal  or  f r audul ent ,  f or  a l awyer  i s not  r equi r ed t o be 
associ at ed wi t h such conduct  even i f  t he l awyer  does not  f ur t her  
i t .  Wi t hdr awal  i s al so per mi t t ed i f  t he l awyer ' s ser vi ces wer e 
mi sused i n t he past  even i f  t hat  woul d mat er i al l y  pr ej udi ce t he 
c l i ent .  The l awyer  may al so wi t hdr aw wher e t he cl i ent  i nsi st s on 
t aki ng act i on t hat  t he l awyer  consi der s r epugnant  or  wi t h whi ch 
t he l awyer  has a f undament al  di sagr eement .  

[ 8]  A l awyer  may wi t hdr aw i f  t he c l i ent  r ef uses t o abi de by 
t he t er ms of  an agr eement  r el at i ng t o t he r epr esent at i on,  such 
as an agr eement  concer ni ng f ees or  cour t  cost s or  an agr eement  
l i mi t i ng t he obj ect i ves of  t he r epr esent at i on.  

 

Assi st i ng t he Cl i ent  upon Wi t hdr awal  

[ 9]  Even i f  t he l awyer  has been unf ai r l y di schar ged by t he 
c l i ent ,  a l awyer  must  t ake al l  r easonabl e st eps t o mi t i gat e t he 
consequences t o t he c l i ent .  The l awyer  may r et ai n paper s as 
secur i t y f or  a f ee onl y t o t he ext ent  per mi t t ed by l aw.  See Rul e 
1. 15.  

 

SCR 20: 1. 17  Sal e of  l aw pr act i ce 

A l awyer  or  a l aw f i r m may sel l  or  pur chase a l aw pr act i ce,  
or  an ar ea of  pr act i ce,  i ncl udi ng good wi l l ,  i f  t he f ol l owi ng 
condi t i ons ar e sat i sf i ed:  

( a)  The sel l er  ceases t o engage i n t he pr i vat e pr act i ce of  
l aw,  or  i n t he ar ea of  pr act i ce t hat  has been sol d,  i n t he 
geogr aphi c ar ea or  i n t he j ur i sdi ct i on i n whi ch t he pr act i ce has 
been conduct ed;  

( b)  The ent i r e pr act i ce,  or  t he ent i r e ar ea of  pr act i ce,  i s  
sol d t o one or  mor e l awyer s or  l aw f i r ms;  

( c)  The sel l er  gi ves wr i t t en not i ce t o each of  t he sel l er ' s 
af f ect ed cl i ent s r egar di ng:  

 ( 1)  t he pr oposed sal e;  

 ( 2)  t he c l i ent ' s  r i ght  t o r et ai n ot her  counsel  or  t o t ake 
possessi on of  t he f i l e;  and 

 ( 3)  t he f act  t hat  t he c l i ent ' s consent  t o t he t r ansf er  of  
t he c l i ent ' s f i l es wi l l  be pr esumed i f  t he c l i ent  does not  t ake 
any act i on or  does not  ot her wi se obj ect  wi t hi n ni net y ( 90)  days 
of  r ecei pt  of  t he not i ce.  

I f  a c l i ent  cannot  be gi ven not i ce,  t he r epr esent at i on of  
t hat  c l i ent  may be t r ansf er r ed t o t he pur chaser  onl y upon ent r y 
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of  an or der  so aut hor i z i ng by a cour t  havi ng j ur i sdi ct i on.  The 
sel l er  may di scl ose t o t he cour t  i n camer a i nf or mat i on r el at i ng 
t o t he r epr esent at i on onl y t o t he ext ent  necessar y t o obt ai n an 
or der  aut hor i z i ng t he t r ansf er  of  a f i l e.  

( d)  The f ees char ged cl i ent s shal l  not  be i ncr eased by 
r eason of  t he sal e.  

 

Wi sconsi n Commi t t ee Comment  
 

Par agr aph ( c)  r equi r es not i ce onl y t o " af f ect ed"  c l i ent s,  
whi ch i s a l i mi t at i on not  cont ai ned i n t he Model  Rul e.   

 

ABA Comment  
 

[ 1]  The pr act i ce of  l aw i s a pr of essi on,  not  mer el y a 
busi ness.  Cl i ent s ar e not  commodi t i es t hat  can be pur chased and 
sol d at  wi l l .  Pur suant  t o t hi s Rul e,  when a l awyer  or  an ent i r e 
f i r m ceases t o pr act i ce,  or  ceases t o pr act i ce i n an ar ea of  
l aw,  and ot her  l awyer s or  f i r ms t ake over  t he r epr esent at i on,  
t he sel l i ng l awyer  or  f i r m may obt ai n compensat i on f or  t he 
r easonabl e val ue of  t he pr act i ce as may wi t hdr awi ng par t ner s of  
l aw f i r ms.  See Rul es 5. 4 and 5. 6.  

 

Ter mi nat i on of  Pr act i ce by t he Sel l er  

[ 2]  The r equi r ement  t hat  al l  of  t he pr i vat e pr act i ce,  or  
al l  of  an ar ea of  pr act i ce,  be sol d i s sat i sf i ed i f  t he sel l er  
i n good f ai t h makes t he ent i r e pr act i ce,  or  t he ar ea of  
pr act i ce,  avai l abl e f or  sal e t o t he pur chaser s.  The f act  t hat  a 
number  of  t he sel l er ' s c l i ent s deci de not  t o be r epr esent ed by 
t he pur chaser s but  t ake t hei r  mat t er s el sewher e,  t her ef or e,  does 
not  r esul t  i n a v i ol at i on.  Ret ur n t o pr i vat e pr act i ce as a 
r esul t  of  an unant i c i pat ed change i n c i r cumst ances does not  
necessar i l y  r esul t  i n a v i ol at i on.  For  exampl e,  a l awyer  who has 
sol d t he pr act i ce t o accept  an appoi nt ment  t o j udi c i al  of f i ce 
does not  v i ol at e t he r equi r ement  t hat  t he sal e be at t endant  t o 
cessat i on of  pr act i ce i f  t he l awyer  l at er  r esumes pr i vat e 
pr act i ce upon bei ng def eat ed i n a cont est ed or  a r et ent i on 
el ect i on f or  t he of f i ce or  r esi gns f r om a j udi c i ar y posi t i on.  

[ 3]  The r equi r ement  t hat  t he sel l er  cease t o engage i n t he 
pr i vat e pr act i ce of  l aw does not  pr ohi bi t  empl oyment  as a l awyer  
on t he st af f  of  a publ i c agency or  a l egal  ser vi ces ent i t y t hat  
pr ovi des l egal  ser vi ces t o t he poor ,  or  as i n- house counsel  t o a 
busi ness.  

[ 4]  The Rul e per mi t s a sal e of  an ent i r e pr act i ce at t endant  
upon r et i r ement  f r om t he pr i vat e pr act i ce of  l aw wi t hi n t he 
j ur i sdi ct i on.  I t s pr ovi s i ons,  t her ef or e,  accommodat e t he l awyer  
who sel l s t he pr act i ce on t he occasi on of  movi ng t o anot her  
st at e.  Some st at es ar e so l ar ge t hat  a move f r om one l ocal e 
t her ei n t o anot her  i s t ant amount  t o l eavi ng t he j ur i sdi ct i on i n 
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whi ch t he l awyer  has engaged i n t he pr act i ce of  l aw.  To al so 
accommodat e l awyer s so s i t uat ed,  st at es may per mi t  t he sal e of  
t he pr act i ce when t he l awyer  l eaves t he geogr aphi cal  ar ea r at her  
t han t he j ur i sdi ct i on.  The al t er nat i ve desi r ed shoul d be 
i ndi cat ed by sel ect i ng one of  t he t wo pr ovi ded f or  i n Rul e 
1. 17( a) .   

[ 5]  Thi s Rul e al so per mi t s a l awyer  or  l aw f i r m t o sel l  an 
ar ea of  pr act i ce.  I f  an ar ea of  pr act i ce i s sol d and t he l awyer  
r emai ns i n t he act i ve pr act i ce of  l aw,  t he l awyer  must  cease 
accept i ng any mat t er s i n t he ar ea of  pr act i ce t hat  has been 
sol d,  ei t her  as counsel  or  co- counsel  or  by assumi ng j oi nt  
r esponsi bi l i t y  f or  a mat t er  i n connect i on wi t h t he di v i s i on of  a 
f ee wi t h anot her  l awyer  as woul d ot her wi se be per mi t t ed by Rul e 
1. 5( e) .  For  exampl e,  a l awyer  wi t h a subst ant i al  number  of  
est at e pl anni ng mat t er s and a subst ant i al  number  of  pr obat e 
admi ni st r at i on cases may sel l  t he est at e pl anni ng por t i on of  t he 
pr act i ce but  r emai n i n t he pr act i ce of  l aw by concent r at i ng on 
pr obat e admi ni st r at i on;  however ,  t hat  pr act i t i oner  may not  
t her eaf t er  accept  any est at e pl anni ng mat t er s.  Al t hough a l awyer  
who l eaves a j ur i sdi ct i on or  geogr aphi cal  ar ea t ypi cal l y woul d 
sel l  t he ent i r e pr act i ce,  t hi s Rul e per mi t s t he l awyer  t o l i mi t  
t he sal e t o one or  mor e ar eas of  t he pr act i ce,  t her eby 
pr eser vi ng t he l awyer ' s r i ght  t o cont i nue pr act i ce i n t he ar eas 
of  t he pr act i ce t hat  wer e not  sol d.  

 

Sal e of  Ent i r e Pr act i ce or  Ent i r e Ar ea of  Pr act i ce 

[ 6]  The Rul e r equi r es t hat  t he sel l er ' s ent i r e pr act i ce,  or  
an ent i r e ar ea of  pr act i ce,  be sol d.  The pr ohi bi t i on agai nst  
sal e of  l ess t han an ent i r e pr act i ce ar ea pr ot ect s t hose cl i ent s 
whose mat t er s ar e l ess l ucr at i ve and who mi ght  f i nd i t  di f f i cul t  
t o secur e ot her  counsel  i f  a sal e coul d be l i mi t ed t o 
subst ant i al  f ee- gener at i ng mat t er s.  The pur chaser s ar e r equi r ed 
t o under t ake al l  c l i ent  mat t er s i n t he pr act i ce or  pr act i ce 
ar ea,  subj ect  t o c l i ent  consent .  Thi s r equi r ement  i s sat i sf i ed,  
however ,  even i f  a pur chaser  i s unabl e t o under t ake a par t i cul ar  
c l i ent  mat t er  because of  a conf l i c t  of  i nt er est .  

 

Cl i ent  Conf i dences,  Consent  and Not i ce 

[ 7]  Negot i at i ons bet ween sel l er  and pr ospect i ve pur chaser  
pr i or  t o di scl osur e of  i nf or mat i on r el at i ng t o a speci f i c  
r epr esent at i on of  an i dent i f i abl e c l i ent  no mor e vi ol at e t he 
conf i dent i al i t y  pr ovi s i ons of  Model  Rul e 1. 6 t han do pr el i mi nar y 
di scussi ons concer ni ng t he possi bl e associ at i on of  anot her  
l awyer  or  mer ger s bet ween f i r ms,  wi t h r espect  t o whi ch c l i ent  
consent  i s not  r equi r ed.  Pr ov i di ng t he pur chaser  access t o 
c l i ent - speci f i c  i nf or mat i on r el at i ng t o t he r epr esent at i on and 
t o t he f i l e,  however ,  r equi r es cl i ent  consent .  The Rul e pr ovi des 
t hat  bef or e such i nf or mat i on can be di scl osed by t he sel l er  t o 
t he pur chaser  t he c l i ent  must  be gi ven act ual  wr i t t en not i ce of  
t he cont empl at ed sal e,  i ncl udi ng t he i dent i t y of  t he pur chaser ,  
and must  be t ol d t hat  t he deci s i on t o consent  or  make ot her  
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ar r angement s must  be made wi t hi n 90 days.  I f  not hi ng i s hear d 
f r om t he cl i ent  wi t hi n t hat  t i me,  consent  t o t he sal e i s 
pr esumed.  

[ 8]  A l awyer  or  l aw f i r m ceasi ng t o pr act i ce cannot  be 
r equi r ed t o r emai n i n pr act i ce because some cl i ent s cannot  be 
gi ven act ual  not i ce of  t he pr oposed pur chase.  Si nce t hese 
cl i ent s cannot  t hemsel ves consent  t o t he pur chase or  di r ect  any 
ot her  di sposi t i on of  t hei r  f i l es,  t he Rul e r equi r es an or der  
f r om a cour t  havi ng j ur i sdi ct i on aut hor i z i ng t hei r  t r ansf er  or  
ot her  di sposi t i on.  The cour t  can be expect ed t o det er mi ne 
whet her  r easonabl e ef f or t s t o l ocat e t he c l i ent  have been 
exhaust ed,  and whet her  t he absent  c l i ent ' s l egi t i mat e i nt er est s  
wi l l  be ser ved by aut hor i z i ng t he t r ansf er  of  t he f i l e so t hat  
t he pur chaser  may cont i nue t he r epr esent at i on.  Pr eser vat i on of  
c l i ent  conf i dences r equi r es t hat  t he pet i t i on f or  a cour t  or der  
be consi der ed i n camer a.  ( A pr ocedur e by whi ch such an or der  can 
be obt ai ned needs t o be est abl i shed i n j ur i sdi ct i ons i n whi ch i t  
pr esent l y does not  exi st ) .  

[ 9]  Al l  el ement s of  c l i ent  aut onomy,  i ncl udi ng t he cl i ent ' s 
absol ut e r i ght  t o di schar ge a l awyer  and t r ansf er  t he 
r epr esent at i on t o anot her ,  sur vi ve t he sal e of  t he pr act i ce or  
ar ea of  pr act i ce.  

 

Fee Ar r angement s Bet ween Cl i ent  and Pur chaser  

[ 10]  The sal e may not  be f i nanced by i ncr eases i n f ees 
char ged t he cl i ent s of  t he pr act i ce.  Exi st i ng ar r angement s 
bet ween t he sel l er  and t he cl i ent  as t o f ees and t he scope of  
t he wor k must  be honor ed by t he pur chaser .  

 

Ot her  Appl i cabl e Et hi cal  St andar ds 

[ 11]  Lawyer s par t i c i pat i ng i n t he sal e of  a l aw pr act i ce or  
a pr act i ce ar ea ar e subj ect  t o t he et hi cal  st andar ds appl i cabl e 
t o i nvol v i ng anot her  l awyer  i n t he r epr esent at i on of  a c l i ent .  
These i ncl ude,  f or  exampl e,  t he sel l er ' s obl i gat i on t o exer ci se 
compet ence i n i dent i f y i ng a pur chaser  qual i f i ed t o assume t he 
pr act i ce and t he pur chaser ' s obl i gat i on t o under t ake t he 
r epr esent at i on compet ent l y ( see Rul e 1. 1) ;  t he obl i gat i on t o 
avoi d di squal i f y i ng conf l i c t s,  and t o secur e t he c l i ent ' s 
i nf or med consent  f or  t hose conf l i c t s t hat  can be agr eed t o ( see 
Rul e 1. 7 r egar di ng conf l i c t s and Rul e 1. 0( e)  f or  t he def i ni t i on 
of  i nf or med consent ) ;  and t he obl i gat i on t o pr ot ect  i nf or mat i on 
r el at i ng t o t he r epr esent at i on ( see Rul es 1. 6 and 1. 9) .  

[ 12]  I f  appr oval  of  t he subst i t ut i on of  t he pur chasi ng 
l awyer  f or  t he sel l i ng l awyer  i s r equi r ed by t he r ul es of  any 
t r i bunal  i n whi ch a mat t er  i s pendi ng,  such appr oval  must  be 
obt ai ned bef or e t he mat t er  can be i ncl uded i n t he sal e ( see Rul e 
1. 16) .  

 

Appl i cabi l i t y  of  t he Rul e 
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[ 13]  Thi s Rul e appl i es t o t he sal e of  a l aw pr act i ce of  a 
deceased,  di sabl ed or  di sappear ed l awyer .  Thus,  t he sel l er  may 
be r epr esent ed by a non- l awyer  r epr esent at i ve not  subj ect  t o 
t hese Rul es.  Si nce,  however ,  no l awyer  may par t i c i pat e i n a sal e 
of  a l aw pr act i ce whi ch does not  conf or m t o t he r equi r ement s of  
t hi s Rul e,  t he r epr esent at i ves of  t he sel l er  as wel l  as t he 
pur chasi ng l awyer  can be expect ed t o see t o i t  t hat  t hey ar e 
met .  

[ 14]  Admi ssi on t o or  r et i r ement  f r om a l aw par t ner shi p or  
pr of essi onal  associ at i on,  r et i r ement  pl ans and si mi l ar  
ar r angement s,  and a sal e of  t angi bl e asset s of  a l aw pr act i ce,  
do not  const i t ut e a sal e or  pur chase gover ned by t hi s Rul e.  

[ 15]  Thi s Rul e does not  appl y t o t he t r ansf er s of  l egal  
r epr esent at i on bet ween l awyer s when such t r ansf er s ar e unr el at ed 
t o t he sal e of  a pr act i ce or  an ar ea of  pr act i ce.  

 

SCR 20: 1. 18  Dut i es t o pr ospect i ve c l i ent  

( a)  A per son who di scusses wi t h a l awyer  t he possi bi l i t y  of  
f or mi ng a c l i ent - l awyer  r el at i onshi p wi t h r espect  t o a mat t er  i s 
a pr ospect i ve c l i ent .  

( b)  Even when no cl i ent - l awyer  r el at i onshi p ensues,  a 
l awyer  who has had di scussi ons wi t h a pr ospect i ve c l i ent  shal l  
not  use or  r eveal  i nf or mat i on l ear ned i n t he consul t at i on,  
except  as SCR 20: 1. 9 woul d per mi t  wi t h r espect  t o i nf or mat i on of  
a f or mer  c l i ent .  

( c)  A l awyer  subj ect  t o par .  ( b)  shal l  not  r epr esent  a 
c l i ent  wi t h i nt er est s mat er i al l y  adver se t o t hose of  a 
pr ospect i ve c l i ent  i n t he same or  a subst ant i al l y  r el at ed mat t er  
i f  t he l awyer  r ecei ved i nf or mat i on f r om t he pr ospect i ve c l i ent  
t hat  coul d be si gni f i cant l y har mf ul  t o t hat  per son i n t he 
mat t er ,  except  as pr ovi ded i n par .  ( d) .  I f  a l awyer  i s 
di squal i f i ed f r om r epr esent at i on under  t hi s  par agr aph,  no l awyer  
i n a f i r m wi t h whi ch t hat  l awyer  i s associ at ed may knowi ngl y 
under t ake or  cont i nue r epr esent at i on i n such a mat t er ,  except  as 
pr ovi ded i n par .  ( d) .  

( d)  When t he l awyer  has r ecei ved di squal i f y i ng i nf or mat i on 
as def i ned i n par .  ( c) ,  r epr esent at i on i s per mi ssi bl e i f :   

 ( 1)  bot h t he af f ect ed cl i ent  and t he pr ospect i ve c l i ent  
have gi ven i nf or med consent ,  conf i r med i n wr i t i ng,  or  

 ( 2)  t he l awyer  who r ecei ved t he i nf or mat i on t ook 
r easonabl e measur es t o avoi d exposur e t o mor e di squal i f y i ng 
i nf or mat i on t han was r easonabl y necessar y t o det er mi ne whet her  
t o r epr esent  t he pr ospect i ve c l i ent ;  and 

  ( i )  t he di squal i f i ed l awyer  i s t i mel y scr eened f r om 
any par t i c i pat i on i n t he mat t er  and i s appor t i oned no par t  of  
t he f ee t her ef r om;  and 

  ( i i )  wr i t t en not i ce i s pr ompt l y gi ven t o t he 
pr ospect i ve c l i ent .  
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ABA Comment  
 

[ 1]  Pr ospect i ve c l i ent s,  l i ke c l i ent s,  may di scl ose 
i nf or mat i on t o a l awyer ,  pl ace document s or  ot her  pr oper t y i n 
t he l awyer ' s cust ody,  or  r el y on t he l awyer ' s advi ce.  A l awyer ' s 
di scussi ons wi t h a pr ospect i ve c l i ent  usual l y ar e l i mi t ed i n 
t i me and dept h and l eave bot h t he pr ospect i ve c l i ent  and t he 
l awyer  f r ee ( and somet i mes r equi r ed)  t o pr oceed no f ur t her .  
Hence,  pr ospect i ve c l i ent s shoul d r ecei ve some but  not  al l  of  
t he pr ot ect i on af f or ded cl i ent s.  

[ 2]  Not  al l  per sons who communi cat e i nf or mat i on t o a l awyer  
ar e ent i t l ed t o pr ot ect i on under  t hi s Rul e.  A per son who 
communi cat es i nf or mat i on uni l at er al l y t o a l awyer ,  wi t hout  any 
r easonabl e expect at i on t hat  t he l awyer  i s wi l l i ng t o di scuss t he 
possi bi l i t y  of  f or mi ng a c l i ent - l awyer  r el at i onshi p,  i s  not  a 
" pr ospect i ve c l i ent "  wi t hi n t he meani ng of  par agr aph ( a) .  

[ 3]  I t  i s  of t en necessar y f or  a pr ospect i ve c l i ent  t o 
r eveal  i nf or mat i on t o t he l awyer  dur i ng an i ni t i al  consul t at i on 
pr i or  t o t he deci s i on about  f or mat i on of  a c l i ent - l awyer  
r el at i onshi p.  The l awyer  of t en must  l ear n such i nf or mat i on t o 
det er mi ne whet her  t her e i s a conf l i c t  of  i nt er est  wi t h an 
exi st i ng c l i ent  and whet her  t he mat t er  i s one t hat  t he l awyer  i s  
wi l l i ng t o under t ake.  Par agr aph ( b)  pr ohi bi t s t he l awyer  f r om 
usi ng or  r eveal i ng t hat  i nf or mat i on,  except  as per mi t t ed by Rul e 
1. 9,  even i f  t he c l i ent  or  l awyer  deci des not  t o pr oceed wi t h 
t he r epr esent at i on.  The dut y exi st s r egar dl ess of  how br i ef  t he 
i ni t i al  conf er ence may be.  

[ 4]  I n or der  t o avoi d acqui r i ng di squal i f y i ng i nf or mat i on 
f r om a pr ospect i ve c l i ent ,  a l awyer  consi der i ng whet her  or  not  
t o under t ake a new mat t er  shoul d l i mi t  t he i ni t i al  i nt er vi ew t o 
onl y such i nf or mat i on as r easonabl y appear s necessar y f or  t hat  
pur pose.  Wher e t he i nf or mat i on i ndi cat es t hat  a conf l i c t  of  
i nt er est  or  ot her  r eason f or  non- r epr esent at i on exi st s,  t he 
l awyer  shoul d so i nf or m t he pr ospect i ve c l i ent  or  decl i ne t he 
r epr esent at i on.  I f  t he pr ospect i ve c l i ent  wi shes t o r et ai n t he 
l awyer ,  and i f  consent  i s possi bl e under  Rul e 1. 7,  t hen consent  
f r om al l  af f ect ed pr esent  or  f or mer  c l i ent s must  be obt ai ned 
bef or e accept i ng t he r epr esent at i on.  

[ 5]  A l awyer  may condi t i on conver sat i ons wi t h a pr ospect i ve 
c l i ent  on t he per son' s i nf or med consent  t hat  no i nf or mat i on 
di scl osed dur i ng t he consul t at i on wi l l  pr ohi bi t  t he l awyer  f r om 
r epr esent i ng a di f f er ent  c l i ent  i n t he mat t er .  See Rul e 1. 0( e)  
f or  t he def i ni t i on of  i nf or med consent .  I f  t he agr eement  
expr essl y so pr ovi des,  t he pr ospect i ve c l i ent  may al so consent  
t o t he l awyer ' s subsequent  use of  i nf or mat i on r ecei ved f r om t he 
pr ospect i ve c l i ent .  

[ 6]  Even i n t he absence of  an agr eement ,  under  par agr aph 
( c) ,  t he l awyer  i s not  pr ohi bi t ed f r om r epr esent i ng a c l i ent  
wi t h i nt er est s adver se t o t hose of  t he pr ospect i ve c l i ent  i n t he 
same or  a subst ant i al l y  r el at ed mat t er  unl ess t he l awyer  has 
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r ecei ved f r om t he pr ospect i ve c l i ent  i nf or mat i on t hat  coul d be 
si gni f i cant l y har mf ul  i f  used i n t he mat t er .  

[ 7]  Under  par agr aph ( c) ,  t he pr ohi bi t i on i n t hi s Rul e i s 
i mput ed t o ot her  l awyer s as pr ovi ded i n Rul e 1. 10,  but ,  under  
par agr aph ( d) ( 1) ,  i mput at i on may be avoi ded i f  t he l awyer  
obt ai ns t he i nf or med consent ,  conf i r med i n wr i t i ng,  of  bot h t he 
pr ospect i ve and af f ect ed cl i ent s .  I n t he al t er nat i ve,  i mput at i on 
may be avoi ded i f  t he condi t i ons of  par agr aph ( d) ( 2)  ar e met  and 
al l  di squal i f i ed l awyer s ar e t i mel y scr eened and wr i t t en not i ce 
i s pr ompt l y gi ven t o t he pr ospect i ve c l i ent .  See Rul e 1. 0( k)  
( r equi r ement s f or  scr eeni ng pr ocedur es) .  Par agr aph ( d) ( 2) ( i )  
does not  pr ohi bi t  t he scr eened l awyer  f r om r ecei v i ng a sal ar y or  
par t ner shi p shar e est abl i shed by pr i or  i ndependent  agr eement ,  
but  t hat  l awyer  may not  r ecei ve compensat i on di r ect l y r el at ed t o 
t he mat t er  i n whi ch t he l awyer  i s di squal i f i ed.  

[ 8]  Not i ce,  i ncl udi ng a gener al  descr i pt i on of  t he subj ect  
mat t er  about  whi ch t he l awyer  was consul t ed,  and of  t he 
scr eeni ng pr ocedur es empl oyed,  gener al l y shoul d be gi ven as soon 
as pr act i cabl e af t er  t he need f or  scr eeni ng becomes appar ent .  

[ 9]  For  t he dut y of  compet ence of  a l awyer  who gi ves 
assi st ance on t he mer i t s of  a mat t er  t o a pr ospect i ve c l i ent ,  
see Rul e 1. 1.  For  a l awyer ' s dut i es when a pr ospect i ve c l i ent  
ent r ust s val uabl es or  paper s t o t he l awyer ' s car e,  see Rul e 
1. 15.  

 

COUNSELOR 
 

SCR 20: 2. 1  Advi sor  

I n r epr esent i ng a c l i ent ,  a l awyer  shal l  exer ci se 
i ndependent  pr of essi onal  j udgment  and r ender  candi d advi ce.  I n 
r ender i ng advi ce,  a l awyer  may r ef er  not  onl y t o l aw but  t o 
ot her  consi der at i ons such as mor al ,  economi c,  soci al ,  and 
pol i t i cal  f act or s t hat  may be r el evant  t o t he c l i ent ' s  
s i t uat i on.  

 

ABA Comment  
 

Scope of  Advi ce 

[ 1]  A c l i ent  i s  ent i t l ed t o st r ai ght f or war d advi ce 
expr essi ng t he l awyer ' s honest  assessment .  Legal  advi ce of t en 
i nvol ves unpl easant  f act s and al t er nat i ves t hat  a c l i ent  may be 
di s i ncl i ned t o conf r ont .  I n pr esent i ng advi ce,  a l awyer  
endeavor s t o sust ai n t he c l i ent ' s mor al e and may put  advi ce i n 
as accept abl e a f or m as honest y per mi t s.  However ,  a l awyer  
shoul d not  be det er r ed f r om gi v i ng candi d advi ce by t he pr ospect  
t hat  t he advi ce wi l l  be unpal at abl e t o t he c l i ent .  

[ 2]  Advi ce couched i n nar r ow l egal  t er ms may be of  l i t t l e 
val ue t o a c l i ent ,  especi al l y wher e pr act i cal  consi der at i ons,  
such as cost  or  ef f ect s on ot her  peopl e,  ar e pr edomi nant .  Pur el y 
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t echni cal  l egal  advi ce,  t her ef or e,  can somet i mes be i nadequat e.  
I t  i s  pr oper  f or  a l awyer  t o r ef er  t o r el evant  mor al  and et hi cal  
consi der at i ons i n gi v i ng advi ce.  Al t hough a l awyer  i s not  a 
mor al  advi sor  as such,  mor al  and et hi cal  consi der at i ons i mpi nge 
upon most  l egal  quest i ons and may deci s i vel y i nf l uence how t he 
l aw wi l l  be appl i ed.  

[ 3]  A c l i ent  may expr essl y or  i mpl i edl y ask t he l awyer  f or  
pur el y t echni cal  advi ce.  When such a r equest  i s  made by a c l i ent  
exper i enced i n l egal  mat t er s,  t he l awyer  may accept  i t  at  f ace 
val ue.  When such a r equest  i s made by a c l i ent  i nexper i enced i n 
l egal  mat t er s,  however ,  t he l awyer ' s r esponsi bi l i t y  as advi sor  
may i ncl ude i ndi cat i ng t hat  mor e may be i nvol ved t han st r i ct l y 
l egal  consi der at i ons.  

[ 4]  Mat t er s t hat  go beyond st r i ct l y l egal  quest i ons may 
al so be i n t he domai n of  anot her  pr of essi on.  Fami l y mat t er s can 
i nvol ve pr obl ems wi t hi n t he pr of essi onal  compet ence of  
psychi at r y,  c l i ni cal  psychol ogy or  soci al  wor k;  busi ness mat t er s 
can i nvol ve pr obl ems wi t hi n t he compet ence of  t he account i ng 
pr of essi on or  of  f i nanci al  speci al i st s.  Wher e consul t at i on wi t h 
a pr of essi onal  i n anot her  f i el d i s i t sel f  somet hi ng a compet ent  
l awyer  woul d r ecommend,  t he l awyer  shoul d make such a 
r ecommendat i on.  At  t he same t i me,  a l awyer ' s advi ce at  i t s  best  
of t en consi st s of  r ecommendi ng a cour se of  act i on i n t he f ace of  
conf l i c t i ng r ecommendat i ons of  exper t s.  

 

Of f er i ng Advi ce 

[ 5]  I n gener al ,  a l awyer  i s not  expect ed t o gi ve advi ce 
unt i l  asked by t he c l i ent .  However ,  when a l awyer  knows t hat  a 
c l i ent  pr oposes a cour se of  act i on t hat  i s l i kel y t o r esul t  i n 
subst ant i al  adver se l egal  consequences t o t he c l i ent ,  t he 
l awyer ' s dut y t o t he c l i ent  under  Rul e 1. 4 may r equi r e t hat  t he 
l awyer  of f er  advi ce i f  t he c l i ent ' s cour se of  act i on i s r el at ed 
t o t he r epr esent at i on.  Si mi l ar l y,  when a mat t er  i s l i kel y t o 
i nvol ve l i t i gat i on,  i t  may be necessar y under  Rul e 1. 4 t o i nf or m 
t he cl i ent  of  f or ms of  di sput e r esol ut i on t hat  mi ght  const i t ut e 
r easonabl e al t er nat i ves t o l i t i gat i on.  A l awyer  or di nar i l y  has 
no dut y t o i ni t i at e i nvest i gat i on of  a c l i ent ' s af f ai r s or  t o 
gi ve advi ce t hat  t he c l i ent  has i ndi cat ed i s unwant ed,  but  a 
l awyer  may i ni t i at e advi ce t o a c l i ent  when doi ng so appear s t o 
be i n t he c l i ent ' s i nt er est .  

 

SCR 20: 2. 2 Omi t t ed.  
 
SCR 20: 2. 3  Eval uat i on f or  use by 3r d per sons 

( a)  A l awyer  may pr ovi de an eval uat i on of  a mat t er  
af f ect i ng a c l i ent  f or  t he use of  someone ot her  t han t he cl i ent  
i f  t he l awyer  r easonabl y bel i eves t hat  maki ng t he eval uat i on i s  
compat i bl e wi t h ot her  aspect s of  t he l awyer ' s r el at i onshi p wi t h 
t he c l i ent .  
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( b)  When t he l awyer  knows or  r easonabl y shoul d know t hat  
t he eval uat i on i s l i kel y t o af f ect  t he c l i ent ' s i nt er est s 
mat er i al l y  and adver sel y,  t he l awyer  shal l  not  pr ovi de t he 
eval uat i on unl ess t he cl i ent  gi ves i nf or med consent .  

( c)  Except  as di scl osur e i s aut hor i zed i n connect i on wi t h a 
r epor t  of  an eval uat i on,  i nf or mat i on r el at i ng t o t he eval uat i on 
i s ot her wi se pr ot ect ed by SCR 20: 1. 6.  

 

ABA Comment  
 
Def i ni t i on 

[ 1]  An eval uat i on may be per f or med at  t he c l i ent ' s 
di r ect i on or  when i mpl i edl y aut hor i zed i n or der  t o car r y out  t he 
r epr esent at i on.  See Rul e 1. 2.  Such an eval uat i on may be f or  t he 
pr i mar y pur pose of  est abl i shi ng i nf or mat i on f or  t he benef i t  of  
t hi r d par t i es;  f or  exampl e,  an opi ni on concer ni ng t he t i t l e of  
pr oper t y r ender ed at  t he behest  of  a vendor  f or  t he i nf or mat i on 
of  a pr ospect i ve pur chaser ,  or  at  t he behest  of  a bor r ower  f or  
t he i nf or mat i on of  a pr ospect i ve l ender .  I n some si t uat i ons,  t he 
eval uat i on may be r equi r ed by a gover nment  agency;  f or  exampl e,  
an opi ni on concer ni ng t he l egal i t y of  t he secur i t i es r egi st er ed 
f or  sal e under  t he secur i t i es l aws.  I n ot her  i nst ances,  t he 
eval uat i on may be r equi r ed by a t hi r d per son,  such as a 
pur chaser  of  a busi ness.  

[ 2]  A l egal  eval uat i on shoul d be di st i ngui shed f r om an 
i nvest i gat i on of  a per son wi t h whom t he l awyer  does not  have a 
c l i ent - l awyer  r el at i onshi p.  For  exampl e,  a l awyer  r et ai ned by a 
pur chaser  t o anal yze a vendor ' s t i t l e t o pr oper t y does not  have 
a c l i ent - l awyer  r el at i onshi p wi t h t he vendor .  So al so,  an 
i nvest i gat i on i nt o a per son' s af f ai r s by a gover nment  l awyer ,  or  
by speci al  counsel  by a gover nment  l awyer ,  or  by speci al  counsel  
empl oyed by t he gover nment ,  i s  not  an eval uat i on as t hat  t er m i s  
used i n t hi s Rul e.  The quest i on i s whet her  t he l awyer  i s 
r et ai ned by t he per son whose af f ai r s ar e bei ng exami ned.  When 
t he l awyer  i s r et ai ned by t hat  per son,  t he gener al  r ul es 
concer ni ng l oyal t y t o c l i ent  and pr eser vat i on of  conf i dences 
appl y,  whi ch i s not  t he case i f  t he l awyer  i s r et ai ned by 
someone el se.  For  t hi s r eason,  i t  i s  essent i al  t o i dent i f y t he 
per son by whom t he l awyer  i s r et ai ned.  Thi s shoul d be made cl ear  
not  onl y t o t he per son under  exami nat i on,  but  al so t o ot her s t o 
whom t he r esul t s ar e t o be made avai l abl e.  

 

Dut i es Owed t o Thi r d Per son and Cl i ent  

[ 3]  When t he eval uat i on i s i nt ended f or  t he i nf or mat i on or  
use of  a t hi r d per son,  a l egal  dut y t o t hat  per son may or  may 
not  ar i se.  That  l egal  quest i on i s beyond t he scope of  t hi s Rul e.  
However ,  s i nce such an eval uat i on i nvol ves a depar t ur e f r om t he 
nor mal  c l i ent - l awyer  r el at i onshi p,  car ef ul  anal ysi s of  t he 
s i t uat i on i s r equi r ed.  The l awyer  must  be sat i sf i ed as a mat t er  
of  pr of essi onal  j udgment  t hat  maki ng t he eval uat i on i s 
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compat i bl e wi t h ot her  f unct i ons under t aken i n behal f  of  t he 
c l i ent .  For  exampl e,  i f  t he l awyer  i s act i ng as advocat e i n 
def endi ng t he cl i ent  agai nst  char ges of  f r aud,  i t  woul d nor mal l y 
be i ncompat i bl e wi t h t hat  r esponsi bi l i t y  f or  t he l awyer  t o 
per f or m an eval uat i on f or  ot her s concer ni ng t he same or  a 
r el at ed t r ansact i on.  Assumi ng no such i mpedi ment  i s appar ent ,  
however ,  t he l awyer  shoul d advi se t he c l i ent  of  t he i mpl i cat i ons 
of  t he eval uat i on,  par t i cul ar l y t he l awyer ' s r esponsi bi l i t i es t o 
t hi r d per sons and t he dut y t o di ssemi nat e t he f i ndi ngs.  

 

Access t o and Di scl osur e of  I nf or mat i on 

[ 4]  The qual i t y of  an eval uat i on depends on t he f r eedom and 
ext ent  of  t he i nvest i gat i on upon whi ch i t  i s  based.  Or di nar i l y  a 
l awyer  shoul d have what ever  l at i t ude of  i nvest i gat i on seems 
necessar y as a mat t er  of  pr of essi onal  j udgment .  Under  some 
ci r cumst ances,  however ,  t he t er ms of  t he eval uat i on may be 
l i mi t ed.  For  exampl e,  cer t ai n i ssues or  sour ces may be 
cat egor i cal l y excl uded,  or  t he scope of  sear ch may be l i mi t ed by 
t i me const r ai nt s or  t he noncooper at i on of  per sons havi ng 
r el evant  i nf or mat i on.  Any such l i mi t at i ons t hat  ar e mat er i al  t o 
t he eval uat i on shoul d be descr i bed i n t he r epor t .  I f  af t er  a 
l awyer  has commenced an eval uat i on,  t he c l i ent  r ef uses t o compl y 
wi t h t he t er ms upon whi ch i t  was under st ood t he eval uat i on was 
t o have been made,  t he l awyer ' s obl i gat i ons ar e det er mi ned by 
l aw,  havi ng r ef er ence t o t he t er ms of  t he c l i ent ' s agr eement  and 
t he sur r oundi ng ci r cumst ances.  I n no ci r cumst ances i s t he l awyer  
per mi t t ed t o knowi ngl y make a f al se st at ement  of  mat er i al  f act  
or  l aw i n pr ovi di ng an eval uat i on under  t hi s Rul e.  See Rul e 4. 1.  

 

Obt ai ni ng Cl i ent ' s I nf or med Consent  

[ 5]  I nf or mat i on r el at i ng t o an eval uat i on i s pr ot ect ed by 
Rul e 1. 6.  I n many si t uat i ons,  pr ovi di ng an eval uat i on t o a t hi r d 
par t y poses no si gni f i cant  r i sk t o t he c l i ent ;  t hus,  t he l awyer  
may be i mpl i edl y aut hor i zed t o di scl ose i nf or mat i on t o car r y out  
t he r epr esent at i on.  See Rul e 1. 6( a) .  Wher e,  however ,  i t  i s  
r easonabl y l i kel y t hat  pr ovi di ng t he eval uat i on wi l l  af f ect  t he 
c l i ent ' s i nt er est s mat er i al l y  and adver sel y,  t he l awyer  must  
f i r st  obt ai n t he c l i ent ' s consent  af t er  t he c l i ent  has been 
adequat el y i nf or med concer ni ng t he i mpor t ant  possi bl e ef f ect s on 
t he cl i ent ' s i nt er est s.  See Rul es 1. 6( a)  and 1. 0( e) .  

 

Fi nanci al  Audi t or s '  Request s f or  I nf or mat i on 

[ 6]  When a quest i on concer ni ng t he l egal  s i t uat i on of  a 
c l i ent  ar i ses at  t he i nst ance of  t he c l i ent ' s f i nanci al  audi t or  
and t he quest i on i s r ef er r ed t o t he l awyer ,  t he l awyer ' s 
r esponse may be made i n accor dance wi t h pr ocedur es r ecogni zed i n 
t he l egal  pr of essi on.  Such a pr ocedur e i s set  f or t h i n t he 
Amer i can Bar  Associ at i on St at ement  of  Pol i cy Regar di ng Lawyer s '  
Responses t o Audi t or s '  Request s  f or  I nf or mat i on,  adopt ed i n 
1975.  
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SCR 20: 2. 4  Lawyer  ser vi ng as 3r d- par t y neut r al  

( a)  A l awyer  ser ves as a 3r d- par t y neut r al  when t he l awyer  
assi st s t wo or  mor e per sons who ar e not  c l i ent s of  t he l awyer  t o 
r each a r esol ut i on of  a di sput e or  ot her  mat t er  t hat  has ar i sen 
bet ween t hem.  Ser vi ce as a 3r d- par t y neut r al  may i ncl ude ser vi ce 
as an ar bi t r at or ,  a medi at or  or  i n such ot her  capaci t y as wi l l  
enabl e t he l awyer  t o assi st  t he par t i es t o r esol ve t he mat t er .  

( b)  A l awyer  ser vi ng as a 3r d- par t y neut r al  shal l  i nf or m 
unr epr esent ed par t i es t hat  t he l awyer  i s not  r epr esent i ng t hem.  
When t he l awyer  knows or  r easonabl y shoul d know t hat  a par t y 
does not  under st and t he l awyer ' s r ol e i n t he mat t er ,  t he l awyer  
shal l  expl ai n t he di f f er ence bet ween t he l awyer ' s r ol e as a 3r d-
par t y neut r al  and a l awyer ' s r ol e as one who r epr esent s a 
c l i ent .  

 

ABA Comment  
 

[ 1]  Al t er nat i ve di sput e r esol ut i on has become a subst ant i al  
par t  of  t he c i v i l  j ust i ce syst em.  Asi de f r om r epr esent i ng 
c l i ent s i n di sput e- r esol ut i on pr ocesses,  l awyer s of t en ser ve as 
t hi r d- par t y neut r al s.  A t hi r d- par t y neut r al  i s  a per son,  such as 
a medi at or ,  ar bi t r at or ,  conci l i at or  or  eval uat or ,  who assi st s 
t he par t i es,  r epr esent ed or  unr epr esent ed,  i n t he r esol ut i on of  
a di sput e or  i n t he ar r angement  of  a t r ansact i on.  Whet her  a 
t hi r d- par t y neut r al  ser ves pr i mar i l y as a f aci l i t at or ,  eval uat or  
or  deci s i on maker  depends on t he par t i cul ar  pr ocess t hat  i s 
ei t her  sel ect ed by t he par t i es or  mandat ed by a cour t .  

[ 2]  The r ol e of  a t hi r d- par t y neut r al  i s  not  uni que t o 
l awyer s,  al t hough,  i n some cour t - connect ed cont ext s,  onl y 
l awyer s ar e al l owed t o ser ve i n t hi s r ol e or  t o handl e cer t ai n 
t ypes of  cases.  I n per f or mi ng t hi s r ol e,  t he l awyer  may be 
subj ect  t o cour t  r ul es or  ot her  l aw t hat  appl y ei t her  t o t hi r d-
par t y neut r al s gener al l y or  t o l awyer s ser vi ng as t hi r d- par t y 
neut r al s.  Lawyer - neut r al s may al so be subj ect  t o var i ous codes 
of  et hi cs,  such as t he Code of  Et hi cs f or  Ar bi t r at i on i n 
Commer ci al  Di sput es pr epar ed by a j oi nt  commi t t ee of  t he 
Amer i can Bar  Associ at i on and t he Amer i can Ar bi t r at i on 
Associ at i on or  t he Model  St andar ds of  Conduct  f or  Medi at or s 
j oi nt l y pr epar ed by t he Amer i can Bar  Associ at i on,  t he Amer i can 
Ar bi t r at i on Associ at i on and t he Soci et y of  Pr of essi onal s i n 
Di sput e Resol ut i on.  

[ 3]  Unl i ke nonl awyer s who ser ve as t hi r d- par t y neut r al s,  
l awyer s ser vi ng i n t hi s r ol e may exper i ence uni que pr obl ems as a 
r esul t  of  di f f er ences bet ween t he r ol e of  a t hi r d- par t y neut r al  
and a l awyer ' s ser vi ce as a c l i ent  r epr esent at i ve.  The pot ent i al  
f or  conf usi on i s s i gni f i cant  when t he par t i es ar e unr epr esent ed 
i n t he pr ocess.  Thus,  par agr aph ( b)  r equi r es a l awyer - neut r al  t o 
i nf or m unr epr esent ed par t i es t hat  t he l awyer  i s  not  r epr esent i ng 
t hem.  For  some par t i es,  par t i cul ar l y par t i es who f r equent l y use 
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di sput e- r esol ut i on pr ocesses,  t hi s i nf or mat i on wi l l  be 
suf f i c i ent .  For  ot her s,  par t i cul ar l y t hose who ar e usi ng t he 
pr ocess f or  t he f i r st  t i me,  mor e i nf or mat i on wi l l  be r equi r ed.  
Wher e appr opr i at e,  t he l awyer  shoul d i nf or m unr epr esent ed 
par t i es of  t he i mpor t ant  di f f er ences bet ween t he l awyer ' s r ol e 
as t hi r d- par t y neut r al  and a l awyer ' s r ol e as a c l i ent  
r epr esent at i ve,  i ncl udi ng t he i nappl i cabi l i t y  of  t he at t or ney-
cl i ent  evi dent i ar y pr i v i l ege.  The ext ent  of  di scl osur e r equi r ed 
under  t hi s par agr aph wi l l  depend on t he par t i cul ar  par t i es 
i nvol ved and t he subj ect  mat t er  of  t he pr oceedi ng,  as wel l  as 
t he par t i cul ar  f eat ur es of  t he di sput e- r esol ut i on pr ocess 
sel ect ed.  

[ 4]  A l awyer  who ser ves as a t hi r d- par t y neut r al  
subsequent l y may be asked t o ser ve as a l awyer  r epr esent i ng a 
c l i ent  i n t he same mat t er .  The conf l i c t s of  i nt er est  t hat  ar i se 
f or  bot h t he i ndi v i dual  l awyer  and t he l awyer ' s l aw f i r m ar e 
addr essed i n Rul e 1. 12.  

[ 5]  Lawyer s who r epr esent  c l i ent s i n al t er nat i ve di sput e-
r esol ut i on pr ocesses ar e gover ned by t he Rul es of  Pr of essi onal  
Conduct .  When t he di sput e- r esol ut i on pr ocess t akes pl ace bef or e 
a t r i bunal ,  as i n bi ndi ng ar bi t r at i on ( see Rul e 1. 0( m) ) ,  t he 
l awyer ' s dut y of  candor  i s gover ned by Rul e 3. 3.  Ot her wi se,  t he 
l awyer ' s dut y of  candor  t owar d bot h t he t hi r d- par t y neut r al  and 
ot her  par t i es i s gover ned by Rul e 4. 1.  

 

ADVOCATE 
 

SCR 20: 3. 1  Mer i t or i ous c l ai ms and cont ent i ons   

( a)  I n r epr esent i ng a c l i ent ,  a l awyer  shal l  not :   

 ( 1)  knowi ngl y advance a c l ai m or  def ense t hat  i s 
unwar r ant ed under  exi st i ng l aw,  except  t hat  t he l awyer  may 
advance such cl ai m or  def ense i f  i t  can be suppor t ed by good 
f ai t h ar gument  f or  an ext ensi on,  modi f i cat i on or  r ever sal  of  
exi st i ng l aw;   

 ( 2)  knowi ngl y advance a f act ual  posi t i on unl ess t her e i s 
a basi s f or  doi ng so t hat  i s not  f r i vol ous;  or    

 ( 3)  f i l e a sui t ,  asser t  a posi t i on,  conduct  a def ense,  
del ay a t r i al  or  t ake ot her  act i on on behal f  of  t he c l i ent  when 
t he l awyer  knows or  when i t  i s  obvi ous t hat  such an act i on woul d 
ser ve mer el y t o har ass or  mal i c i ousl y i nj ur e anot her .  

( b)  A l awyer  f or  t he def endant  i n a cr i mi nal  pr oceedi ng,  or  
t he r espondent  i n a pr oceedi ng t hat  coul d r esul t  i n depr i vat i on 
of  l i ber t y,  may never t hel ess so def end t he pr oceedi ng as t o 
r equi r e t hat  ever y el ement  of  t he case be est abl i shed.    

 

Wi sconsi n Commi t t ee Comment  
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Thi s Wi sconsi n Supr eme Cour t  Rul e di f f er s f r om t he Model  
Rul e i n expr essl y est abl i shi ng a subj ect i ve t est  f or  an et hi cal  
v i ol at i on.   

 

ABA Comment  
 

[ 1]  The advocat e has a dut y t o use l egal  pr ocedur e f or  t he 
f ul l est  benef i t  of  t he c l i ent ' s cause,  but  al so a dut y not  t o 
abuse l egal  pr ocedur e.  The l aw,  bot h pr ocedur al  and subst ant i ve,  
est abl i shes t he l i mi t s wi t hi n whi ch an advocat e may pr oceed.  
However ,  t he l aw i s not  al ways cl ear  and never  i s st at i c.  
Accor di ngl y,  i n det er mi ni ng t he pr oper  scope of  advocacy,  
account  must  be t aken of  t he l aw' s ambi gui t i es and pot ent i al  f or  
change.  

[ 2]  The f i l i ng of  an act i on or  def ense or  s i mi l ar  act i on 
t aken f or  a c l i ent  i s  not  f r i vol ous mer el y because t he f act s 
have not  f i r st  been f ul l y subst ant i at ed or  because t he l awyer  
expect s t o devel op vi t al  evi dence onl y by di scover y.  What  i s 
r equi r ed of  l awyer s,  however ,  i s  t hat  t hey i nf or m t hemsel ves 
about  t he f act s of  t hei r  c l i ent s '  cases and t he appl i cabl e l aw 
and det er mi ne t hat  t hey can make good f ai t h ar gument s i n suppor t  
of  t hei r  c l i ent s '  posi t i ons.  Such act i on i s not  f r i vol ous even 
t hough t he l awyer  bel i eves t hat  t he c l i ent ' s pos i t i on ul t i mat el y  
wi l l  not  pr evai l .  The act i on i s f r i vol ous,  however ,  i f  t he 
l awyer  i s unabl e ei t her  t o make a good f ai t h ar gument  on t he 
mer i t s of  t he act i on t aken or  t o suppor t  t he act i on t aken by a 
good f ai t h ar gument  f or  an ext ensi on,  modi f i cat i on or  r ever sal  
of  exi st i ng l aw.   

[ 3]  The l awyer ' s obl i gat i ons under  t hi s Rul e ar e 
subor di nat e t o f eder al  or  st at e const i t ut i onal  l aw t hat  ent i t l es  
a def endant  i n a cr i mi nal  mat t er  t o t he assi st ance of  counsel  i n 
pr esent i ng a c l ai m or  cont ent i on t hat  ot her wi se woul d be 
pr ohi bi t ed by t hi s Rul e.  

 

SCR 20: 3. 2  Expedi t i ng l i t i gat i on 

A l awyer  shal l  make r easonabl e ef f or t s t o expedi t e 
l i t i gat i on consi st ent  wi t h t he i nt er est s of  t he c l i ent .  

 

ABA Comment  
 

[ 1]  Di l at or y pr act i ces br i ng t he admi ni st r at i on of  j ust i ce 
i nt o di sr eput e.  Al t hough t her e wi l l  be occasi ons when a l awyer  
may pr oper l y seek a post ponement  f or  per sonal  r easons,  i t  i s  not  
pr oper  f or  a l awyer  t o r out i nel y f ai l  t o expedi t e l i t i gat i on 
sol el y f or  t he conveni ence of  t he advocat es.  Nor  wi l l  a f ai l ur e 
t o expedi t e be r easonabl e i f  done f or  t he pur pose of  f r ust r at i ng 
an opposi ng par t y ' s at t empt  t o obt ai n r i ght f ul  r edr ess or  
r epose.  I t  i s  not  a j ust i f i cat i on t hat  s i mi l ar  conduct  i s of t en 
t ol er at ed by t he bench and bar .  The quest i on i s whet her  a 
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compet ent  l awyer  act i ng i n good f ai t h woul d r egar d t he cour se of  
act i on as havi ng some subst ant i al  pur pose ot her  t han del ay.  
Real i z i ng f i nanci al  or  ot her  benef i t  f r om ot her wi se i mpr oper  
del ay i n l i t i gat i on i s not  a l egi t i mat e i nt er est  of  t he c l i ent .  

 

SCR 20: 3. 3  Candor  t owar d t he t r i bunal  

( a)  A l awyer  shal l  not  knowi ngl y:  

 ( 1)  make a f al se st at ement  of  f act  or  l aw t o a t r i bunal  
or  f ai l  t o cor r ect  a f al se st at ement  of  mat er i al  f act  or  l aw 
pr evi ousl y made t o t he t r i bunal  by t he l awyer ;  

 ( 2)  f ai l  t o di scl ose t o t he t r i bunal  l egal  aut hor i t y i n 
t he cont r ol l i ng j ur i sdi ct i on known t o t he l awyer  t o be di r ect l y  
adver se t o t he posi t i on of  t he c l i ent  and not  di scl osed by 
opposi ng counsel ;  or  

 ( 3)  of f er  evi dence t hat  t he l awyer  knows t o be f al se.  I f  
a l awyer ,  t he l awyer ' s c l i ent ,  or  a wi t ness cal l ed by t he 
l awyer ,  has of f er ed mat er i al  evi dence and t he l awyer  comes t o 
know of  i t s f al s i t y,  t he l awyer  shal l  t ake r easonabl e r emedi al  
measur es,  i ncl udi ng,  i f  necessar y,  di scl osur e t o t he t r i bunal .  A 
l awyer  may r ef use t o of f er  evi dence,  ot her  t han t he t est i mony of  
a def endant  i n a cr i mi nal  mat t er  t hat  t he l awyer  r easonabl y 
bel i eves i s f al se.  

( b)  A l awyer  who r epr esent s a c l i ent  i n an adj udi cat i ve 
pr oceedi ng and who knows t hat  a per son i nt ends t o engage,  i s 
engagi ng,  or  has engaged i n cr i mi nal  or  f r audul ent  conduct  
r el at ed t o t he pr oceedi ng shal l  t ake r easonabl e r emedi al  
measur es,  i ncl udi ng,  i f  necessar y,  di scl osur e t o t he t r i bunal .  

( c)  The dut i es st at ed i n par s.  ( a)  and ( b)  appl y even i f  
compl i ance r equi r es di scl osur e of  i nf or mat i on ot her wi se 
pr ot ect ed by SCR 20: 1. 6.  

( d)  I n an ex par t e pr oceedi ng,  a l awyer  shal l  i nf or m t he 
t r i bunal  of  al l  mat er i al  f act s known t o t he l awyer  t hat  wi l l  
enabl e t he t r i bunal  t o make an i nf or med deci s i on,  whet her  or  not  
t he f act s ar e adver se.  

 

Wi sconsi n Commi t t ee Comment  
 

Unl i ke i t s Model  Rul e count er par t ,  par agr aph ( c)  does not  
speci f y when t he dut i es expi r e.  For  t hi s r eason,  ABA Comment  
[ 13]  i s  i nappl i cabl e.  

 
ABA Comment  

 
[ 1]  Thi s Rul e gover ns t he conduct  of  a l awyer  who i s 

r epr esent i ng a c l i ent  i n t he pr oceedi ngs of  a t r i bunal .  See Rul e 
1. 0( m)  f or  t he def i ni t i on of  " t r i bunal . "  I t  al so appl i es when 
t he l awyer  i s r epr esent i ng a c l i ent  i n an anci l l ar y pr oceedi ng 
conduct ed pur suant  t o t he t r i bunal ' s adj udi cat i ve aut hor i t y,  
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such as a deposi t i on.  Thus,  f or  exampl e,  par agr aph ( a) ( 3)  
r equi r es a l awyer  t o t ake r easonabl e r emedi al  measur es i f  t he 
l awyer  comes t o know t hat  a cl i ent  who i s t est i f y i ng i n a 
deposi t i on has of f er ed evi dence t hat  i s f al se.  

[ 2]  Thi s Rul e set s f or t h t he speci al  dut i es of  l awyer s as 
of f i cer s of  t he cour t  t o avoi d conduct  t hat  under mi nes t he 
i nt egr i t y of  t he adj udi cat i ve pr ocess.  A l awyer  act i ng as an 
advocat e i n an adj udi cat i ve pr oceedi ng has an obl i gat i on t o 
pr esent  t he c l i ent ' s case wi t h per suasi ve f or ce.  Per f or mance of  
t hat  dut y whi l e mai nt ai ni ng conf i dences of  t he c l i ent ,  however ,  
i s  qual i f i ed by t he advocat e' s dut y of  candor  t o t he t r i bunal .  
Consequent l y,  al t hough a l awyer  i n an adver sar y pr oceedi ng i s 
not  r equi r ed t o pr esent  an i mpar t i al  exposi t i on of  t he l aw or  t o 
vouch f or  t he ev i dence submi t t ed i n a cause,  t he l awyer  must  not  
al l ow t he t r i bunal  t o be mi sl ed by f al se st at ement s of  l aw or  
f act  or  evi dence t hat  t he l awyer  knows t o be f al se.  

 

Repr esent at i ons by a Lawyer  

[ 3]  An advocat e i s r esponsi bl e f or  pl eadi ngs and ot her  
document s pr epar ed f or  l i t i gat i on,  but  i s usual l y not  r equi r ed 
t o have per sonal  knowl edge of  mat t er s asser t ed t her ei n,  f or  
l i t i gat i on document s or di nar i l y  pr esent  asser t i ons by t he 
c l i ent ,  or  by someone on t he cl i ent ' s behal f ,  and not  asser t i ons 
by t he l awyer .  Compar e Rul e 3. 1.  However ,  an asser t i on 
pur por t i ng t o be on t he l awyer ' s own knowl edge,  as i n an 
af f i davi t  by t he l awyer  or  i n a st at ement  i n open cour t ,  may 
pr oper l y be made onl y when t he l awyer  knows t he asser t i on i s 
t r ue or  bel i eves i t  t o be t r ue on t he basi s of  a r easonabl y 
di l i gent  i nqui r y.  Ther e ar e c i r cumst ances wher e f ai l ur e t o make 
a di scl osur e i s t he equi val ent  of  an af f i r mat i ve 
mi sr epr esent at i on.  The obl i gat i on pr escr i bed i n Rul e 1. 2( d)  not  
t o counsel  a c l i ent  t o commi t  or  assi st  t he c l i ent  i n commi t t i ng 
a f r aud appl i es i n l i t i gat i on.  Regar di ng compl i ance wi t h Rul e 
1. 2( d) ,  see t he Comment  t o t hat  Rul e.  See al so t he Comment  t o 
Rul e 8. 4( b) .  

 

Legal  Ar gument  

[ 4]  Legal  ar gument  based on a knowi ngl y f al se 
r epr esent at i on of  l aw const i t ut es di shonest y t owar d t he 
t r i bunal .  A l awyer  i s not  r equi r ed t o make a di s i nt er est ed 
exposi t i on of  t he l aw,  but  must  r ecogni ze t he exi st ence of  
per t i nent  l egal  aut hor i t i es.  Fur t her mor e,  as st at ed i n par agr aph 
( a) ( 2) ,  an advocat e has a dut y t o di scl ose di r ect l y adver se 
aut hor i t y i n t he cont r ol l i ng j ur i sdi ct i on t hat  has not  been 
di scl osed by t he opposi ng par t y.  The under l y i ng concept  i s t hat  
l egal  ar gument  i s a di scussi on seeki ng t o det er mi ne t he l egal  
pr emi ses pr oper l y appl i cabl e t o t he case.  

 

Of f er i ng Evi dence 
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[ 5]  Par agr aph ( a) ( 3)  r equi r es t hat  t he l awyer  r ef use t o 
of f er  evi dence t hat  t he l awyer  knows t o be f al se,  r egar dl ess of  
t he c l i ent ' s wi shes.  Thi s dut y i s pr emi sed on t he l awyer ' s 
obl i gat i on as an of f i cer  of  t he cour t  t o pr event  t he t r i er  of  
f act  f r om bei ng mi sl ed by f al se evi dence.  A l awyer  does not  
v i ol at e t hi s Rul e i f  t he l awyer  of f er s t he evi dence f or  t he 
pur pose of  est abl i shi ng i t s f al s i t y.  

[ 6]  I f  a l awyer  knows t hat  t he c l i ent  i nt ends t o t est i f y 
f al sel y or  want s t he l awyer  t o i nt r oduce f al se evi dence,  t he 
l awyer  shoul d seek t o per suade t he cl i ent  t hat  t he evi dence 
shoul d not  be of f er ed.  I f  t he per suasi on i s i nef f ect i ve and t he 
l awyer  cont i nues t o r epr esent  t he c l i ent ,  t he l awyer  must  r ef use 
t o of f er  t he f al se evi dence.  I f  onl y a por t i on of  a wi t ness' s 
t est i mony wi l l  be f al se,  t he l awyer  may cal l  t he wi t ness t o 
t est i f y but  may not  el i c i t  or  ot her wi se per mi t  t he wi t ness t o 
pr esent  t he t est i mony t hat  t he l awyer  knows i s f al se.  

[ 7]  The dut i es st at ed i n par agr aphs ( a)  and ( b)  appl y t o 
al l  l awyer s,  i ncl udi ng def ense counsel  i n cr i mi nal  cases.  I n 
some j ur i sdi ct i ons,  however ,  cour t s have r equi r ed counsel  t o 
pr esent  t he accused as a wi t ness or  t o gi ve a nar r at i ve 
st at ement  i f  t he accused so desi r es,  even i f  counsel  knows t hat  
t he t est i mony or  st at ement  wi l l  be f al se.  The obl i gat i on of  t he 
advocat e under  t he Rul es of  Pr of essi onal  Conduct  i s subor di nat e 
t o such r equi r ement s.  See al so Comment  [ 9] .  

[ 8]  The pr ohi bi t i on agai nst  of f er i ng f al se evi dence onl y 
appl i es i f  t he l awyer  knows t hat  t he evi dence i s f al se.  A 
l awyer ' s r easonabl e bel i ef  t hat  evi dence i s f al se does not  
pr ecl ude i t s pr esent at i on t o t he t r i er  of  f act .  A l awyer ' s 
knowl edge t hat  evi dence i s f al se,  however ,  can be i nf er r ed f r om 
t he ci r cumst ances.  See Rul e 1. 0( f ) .  Thus,  al t hough a l awyer  
shoul d r esol ve doubt s about  t he ver aci t y of  t est i mony or  ot her  
evi dence i n f avor  of  t he c l i ent ,  t he l awyer  cannot  i gnor e an 
obvi ous f al sehood.  

[ 9]  Al t hough par agr aph ( a) ( 3)  onl y pr ohi bi t s a l awyer  f r om 
of f er i ng evi dence t he l awyer  knows t o be f al se,  i t  per mi t s t he 
l awyer  t o r ef use t o of f er  t est i mony or  ot her  pr oof  t hat  t he 
l awyer  r easonabl y bel i eves i s f al se.  Of f er i ng such pr oof  may 
r ef l ect  adver sel y on t he l awyer ' s abi l i t y  t o di scr i mi nat e i n t he 
qual i t y of  evi dence and t hus i mpai r  t he l awyer ' s ef f ect i veness 
as an advocat e.  Because of  t he speci al  pr ot ect i ons hi st or i cal l y 
pr ovi ded cr i mi nal  def endant s,  however ,  t hi s Rul e does not  per mi t  
a l awyer  t o r ef use t o of f er  t he t est i mony of  such a c l i ent  wher e 
t he l awyer  r easonabl y bel i eves but  does not  know t hat  t he 
t est i mony wi l l  be f al se.  Unl ess t he l awyer  knows t he t est i mony 
wi l l  be f al se,  t he l awyer  must  honor  t he c l i ent ' s deci s i on t o 
t est i f y.  See al so Comment  [ 7] .  

 

Remedi al  Measur es  

[ 10]  Havi ng of f er ed mat er i al  evi dence i n t he bel i ef  t hat  i t  
was t r ue,  a l awyer  may subsequent l y come t o know t hat  t he 
evi dence i s f al se.  Or ,  a l awyer  may be sur pr i sed when t he 
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l awyer ' s c l i ent ,  or  anot her  wi t ness cal l ed by t he l awyer ,  of f er s 
t est i mony t he l awyer  knows t o be f al se,  ei t her  dur i ng t he 
l awyer ' s di r ect  exami nat i on or  i n r esponse t o cr oss- exami nat i on 
by t he opposi ng l awyer .  I n such si t uat i ons or  i f  t he l awyer  
knows of  t he f al s i t y of  t est i mony el i c i t ed f r om t he cl i ent  
dur i ng a deposi t i on,  t he l awyer  must  t ake r easonabl e r emedi al  
measur es.  I n such si t uat i ons,  t he advocat e' s pr oper  cour se i s t o 
r emonst r at e wi t h t he c l i ent  conf i dent i al l y ,  advi se t he c l i ent  of  
t he l awyer ' s dut y of  candor  t o t he t r i bunal  and seek t he 
cl i ent ' s cooper at i on wi t h r espect  t o t he wi t hdr awal  or  
cor r ect i on of  t he f al se st at ement s or  evi dence.  I f  t hat  f ai l s ,  
t he advocat e must  t ake f ur t her  r emedi al  act i on.  I f  wi t hdr awal  
f r om t he r epr esent at i on i s not  per mi t t ed or  wi l l  not  undo t he 
ef f ect  of  t he f al se evi dence,  t he advocat e must  make such 
di scl osur e t o t he t r i bunal  as i s  r easonabl y necessar y t o r emedy 
t he si t uat i on,  even i f  doi ng so r equi r es t he l awyer  t o r eveal  
i nf or mat i on t hat  ot her wi se woul d be pr ot ect ed by Rul e 1. 6.  I t  i s  
f or  t he t r i bunal  t hen t o det er mi ne what  shoul d be done—maki ng a 
st at ement  about  t he mat t er  t o t he t r i er  of  f act ,  or der i ng a 
mi st r i al  or  per haps not hi ng.   

[ 11]  The di scl osur e of  a c l i ent ' s f al se t est i mony can 
r esul t  i n gr ave consequences t o t he c l i ent ,  i ncl udi ng not  onl y a 
sense of  bet r ayal  but  al so l oss of  t he case and per haps a 
pr osecut i on f or  per j ur y.  But  t he al t er nat i ve i s t hat  t he l awyer  
cooper at e i n decei v i ng t he cour t ,  t her eby subver t i ng t he t r ut h-
f i ndi ng pr ocess whi ch t he adver sar y syst em i s desi gned t o 
i mpl ement .  See Rul e 1. 2( d) .  Fur t her mor e,  unl ess i t  i s  c l ear l y 
under st ood t hat  t he l awyer  wi l l  act  upon t he dut y t o di scl ose 
t he exi st ence of  f al se evi dence,  t he c l i ent  can si mpl y r ej ect  
t he l awyer ' s advi ce t o r eveal  t he f al se evi dence and i nsi st  t hat  
t he l awyer  keep si l ent .  Thus t he cl i ent  coul d i n ef f ect  coer ce 
t he l awyer  i nt o bei ng a par t y t o f r aud on t he cour t .  

 

Pr eser vi ng I nt egr i t y of  Adj udi cat i ve Pr ocess 

[ 12]  Lawyer s have a speci al  obl i gat i on t o pr ot ect  a 
t r i bunal  agai nst  cr i mi nal  or  f r audul ent  conduct  t hat  under mi nes 
t he i nt egr i t y of  t he adj udi cat i ve pr ocess,  such as br i bi ng,  
i nt i mi dat i ng or  ot her wi se unl awf ul l y communi cat i ng wi t h a 
wi t ness,  j ur or ,  cour t  of f i c i al  or  ot her  par t i c i pant  i n t he 
pr oceedi ng,  unl awf ul l y dest r oyi ng or  conceal i ng document s or  
ot her  evi dence or  f ai l i ng t o di scl ose i nf or mat i on t o t he 
t r i bunal  when r equi r ed by l aw t o do so.  Thus,  par agr aph ( b)  
r equi r es a l awyer  t o t ake r easonabl e r emedi al  measur es,  
i ncl udi ng di scl osur e i f  necessar y,  whenever  t he l awyer  knows 
t hat  a per son,  i ncl udi ng t he l awyer ' s c l i ent ,  i nt ends t o engage,  
i s engagi ng or  has engaged i n cr i mi nal  or  f r audul ent  conduct  
r el at ed t o t he pr oceedi ng.  

 

Dur at i on of  Obl i gat i on 

[ 13]  A pr act i cal  t i me l i mi t  on t he obl i gat i on t o r ect i f y 
f al se evi dence or  f al se st at ement s of  l aw and f act  has t o be 
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est abl i shed.  The concl usi on of  t he pr oceedi ng i s a r easonabl y 
def i ni t e poi nt  f or  t he t er mi nat i on of  t he obl i gat i on.  A 
pr oceedi ng has concl uded wi t hi n t he meani ng of  t hi s Rul e when a 
f i nal  j udgment  i n t he pr oceedi ng has been af f i r med on appeal  or  
t he t i me f or  r evi ew has passed.  

 

Ex Par t e Pr oceedi ngs 

[ 14]  Or di nar i l y ,  an advocat e has t he l i mi t ed r esponsi bi l i t y  
of  pr esent i ng one si de of  t he mat t er s t hat  a t r i bunal  shoul d 
consi der  i n r eachi ng a deci s i on;  t he conf l i c t i ng posi t i on i s  
expect ed t o be pr esent ed by t he opposi ng par t y.  However ,  i n any 
ex par t e pr oceedi ng,  such as an appl i cat i on f or  a t empor ar y 
r est r ai ni ng or der ,  t her e i s no bal ance of  pr esent at i on by 
opposi ng advocat es.  The obj ect  of  an ex par t e pr oceedi ng i s 
never t hel ess t o y i el d a subst ant i al l y  j ust  r esul t .  The j udge has 
an af f i r mat i ve r esponsi bi l i t y  t o accor d t he absent  par t y j ust  
consi der at i on.  The l awyer  f or  t he r epr esent ed par t y has t he 
cor r el at i ve dut y t o make di scl osur es of  mat er i al  f act s known t o 
t he l awyer  and t hat  t he l awyer  r easonabl y bel i eves ar e necessar y 
t o an i nf or med deci s i on.  

 

Wi t hdr awal  

[ 15]  Nor mal l y,  a l awyer ' s compl i ance wi t h t he dut y of  
candor  i mposed by t hi s Rul e does not  r equi r e t hat  t he l awyer  
wi t hdr aw f r om t he r epr esent at i on of  a c l i ent  whose i nt er est s 
wi l l  be or  have been adver sel y af f ect ed by t he l awyer ' s 
di scl osur e.  The l awyer  may,  however ,  be r equi r ed by Rul e 1. 16( a)  
t o seek per mi ssi on of  t he t r i bunal  t o wi t hdr aw i f  t he l awyer ' s 
compl i ance wi t h t hi s Rul e' s dut y of  candor  r esul t s i n such an 
ext r eme det er i or at i on of  t he c l i ent - l awyer  r el at i onshi p t hat  t he 
l awyer  can no l onger  compet ent l y r epr esent  t he c l i ent .  Al so see 
Rul e 1. 16( b)  f or  t he c i r cumst ances i n whi ch a l awyer  wi l l  be 
per mi t t ed t o seek a t r i bunal ' s per mi ssi on t o wi t hdr aw.  I n 
connect i on wi t h a r equest  f or  per mi ssi on t o wi t hdr aw t hat  i s 
pr emi sed on a c l i ent ' s mi sconduct ,  a l awyer  may r eveal  
i nf or mat i on r el at i ng t o t he r epr esent at i on onl y t o t he ext ent  
r easonabl y necessar y t o compl y wi t h t hi s Rul e or  as ot her wi se 
per mi t t ed by Rul e 1. 6.  

 

SCR 20: 3. 4  Fai r ness t o opposi ng par t y and counsel  

A l awyer  shal l  not :  

( a)  unl awf ul l y obst r uct  anot her  par t y ' s access t o evi dence 
or  unl awf ul l y al t er ,  dest r oy or  conceal  a document  or  ot her  
mat er i al  havi ng pot ent i al  evi dent i ar y val ue.  A l awyer  shal l  not  
counsel  or  assi st  anot her  per son t o do any such act ;  

( b)  f al s i f y evi dence,  counsel  or  assi st  a wi t ness t o 
t est i f y f al sel y,  or  of f er  an i nducement  t o a wi t ness t hat  i s 
pr ohi bi t ed by l aw;  
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( c)  knowi ngl y di sobey an obl i gat i on under  t he r ul es of  a 
t r i bunal ,  except  f or  an open r ef usal  based on an asser t i on t hat  
no val i d obl i gat i on exi st s;  

( d)  i n pr et r i al  pr ocedur e,  make a f r i vol ous di scover y 
r equest  or  f ai l  t o make r easonabl y di l i gent  ef f or t  t o compl y 
wi t h a l egal l y pr oper  di scover y r equest  by an opposi ng par t y;  

( e)  i n t r i al ,  al l ude t o any mat t er  t hat  t he l awyer  does not  
r easonabl y bel i eve i s r el evant  or  t hat  wi l l  not  be suppor t ed by 
admi ssi bl e evi dence,  asser t  per sonal  knowl edge of  f act s i n i ssue 
except  when t est i f y i ng as a wi t ness,  or  st at e a per sonal  opi ni on 
as t o t he j ust ness of  a cause,  t he cr edi bi l i t y  of  a wi t ness,  t he 
cul pabi l i t y  of  a c i v i l  l i t i gant  or  t he gui l t  or  i nnocence of  an 
accused;  or  

( f )  r equest  a per son ot her  t han a c l i ent  t o r ef r ai n f r om 
vol unt ar i l y  gi v i ng r el evant  i nf or mat i on t o anot her  par t y unl ess:  

 ( 1)  t he per son i s a r el at i ve or  an empl oyee or  ot her  
agent  of  a c l i ent ;  and 

 ( 2)  t he l awyer  r easonabl y bel i eves t hat  t he per son' s 
i nt er est s wi l l  not  be adver sel y af f ect ed by r ef r ai ni ng f r om 
gi v i ng such i nf or mat i on.  

 

ABA Comment  
 

[ 1]  The pr ocedur e of  t he adver sar y syst em cont empl at es t hat  
t he evi dence i n a case i s t o be mar shal l ed compet i t i vel y by t he 
cont endi ng par t i es.  Fai r  compet i t i on i n t he adver sar y syst em i s 
secur ed by pr ohi bi t i ons agai nst  dest r uct i on or  conceal ment  of  
evi dence,  i mpr oper l y i nf l uenci ng wi t nesses,  obst r uct i ve t act i cs 
i n di scover y pr ocedur e,  and t he l i ke.  

[ 2]  Document s and ot her  i t ems of  evi dence ar e of t en 
essent i al  t o est abl i sh a c l ai m or  def ense.  Subj ect  t o 
evi dent i ar y pr i v i l eges,  t he r i ght  of  an opposi ng par t y,  
i ncl udi ng t he gover nment ,  t o obt ai n evi dence t hr ough di scover y 
or  subpoena i s an i mpor t ant  pr ocedur al  r i ght .  The exer ci se of  
t hat  r i ght  can be f r ust r at ed i f  r el evant  mat er i al  i s  al t er ed,  
conceal ed or  dest r oyed.  Appl i cabl e l aw i n many j ur i sdi ct i ons 
makes i t  an of f ense t o dest r oy mat er i al  f or  pur pose of  i mpai r i ng 
i t s avai l abi l i t y  i n a pendi ng pr oceedi ng or  one whose 
commencement  can be f or eseen.  Fal s i f y i ng evi dence i s al so 
gener al l y a cr i mi nal  of f ense.  Par agr aph ( a)  appl i es t o 
evi dent i ar y mat er i al  gener al l y,  i ncl udi ng comput er i zed 
i nf or mat i on.  Appl i cabl e l aw may per mi t  a l awyer  t o t ake 
t empor ar y possessi on of  physi cal  evi dence of  c l i ent  cr i mes f or  
t he pur pose of  conduct i ng a l i mi t ed exami nat i on t hat  wi l l  not  
al t er  or  dest r oy mat er i al  char act er i st i cs of  t he evi dence.  I n 
such a case,  appl i cabl e l aw may r equi r e t he l awyer  t o t ur n t he 
evi dence over  t o t he pol i ce or  ot her  pr osecut i ng aut hor i t y,  
dependi ng on t he ci r cumst ances.  
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[ 3]  Wi t h r egar d t o par agr aph ( b) ,  i t  i s  not  i mpr oper  t o pay 
a wi t ness' s expenses or  t o compensat e an exper t  wi t ness on t er ms 
per mi t t ed by l aw.  The common- l aw r ul e i n most  j ur i sdi ct i ons i s 
t hat  i t  i s  i mpr oper  t o pay an occur r ence wi t ness any f ee f or  
t est i f y i ng and t hat  i t  i s  i mpr oper  t o pay an exper t  wi t ness a 
cont i ngent  f ee.  

[ 4]  Par agr aph ( f )  per mi t s a l awyer  t o advi se empl oyees of  a 
c l i ent  t o r ef r ai n f r om gi v i ng i nf or mat i on t o anot her  par t y,  f or  
t he empl oyees may i dent i f y t hei r  i nt er est s wi t h t hose of  t he 
c l i ent .  See al so Rul e 4. 2.  

 

SCR 20: 3. 5  I mpar t i al i t y  and decor um of  t he t r i bunal  
A l awyer  shal l  not :  

( a)  seek t o i nf l uence a j udge,  j ur or ,  pr ospect i ve j ur or  or  
ot her  of f i c i al  by means pr ohi bi t ed by l aw;  

( b)  communi cat e ex par t e wi t h such a per son dur i ng t he 
pr oceedi ng unl ess aut hor i zed t o do so by l aw or  cour t  or der  or  
f or  schedul i ng pur poses i f  per mi t t ed by t he cour t .   I f  
communi cat i on bet ween a l awyer  and j udge has occur r ed i n or der  
t o schedul e t he mat t er ,  t he l awyer  i nvol ved shal l  pr ompt l y 
not i f y t he l awyer  f or  t he ot her  par t y or  t he ot her  par t y,  i f  
unr epr esent ed,  of  such communi cat i on;  

( c)  communi cat e wi t h a j ur or  or  pr ospect i ve j ur or  af t er  
di schar ge of  t he j ur y i f :  

 ( 1)  t he communi cat i on i s pr ohi bi t ed by l aw or  cour t  
or der ;  

 ( 2)  t he j ur or  has made known t o t he l awyer  a desi r e not  
t o communi cat e;  or  

 ( 3)  t he communi cat i on i nvol ves mi sr epr esent at i on,  
coer ci on,  dur ess or  har assment ;  or  

( d)  engage i n conduct  i nt ended t o di sr upt  a t r i bunal .  

 

Wi sconsi n Commi t t ee Comment  
 

Par agr aph ( b)  di f f er s f r om t he Model  Rul e i n t hat  i t  
expr essl y i mposes a dut y pr ompt l y t o not i f y ot her  par t i es i n t he 
event  of  an ex par t e communi cat i on wi t h a j udge concer ni ng 
schedul i ng.  

 

ABA Comment  
 

[ 1]  Many f or ms of  i mpr oper  i nf l uence upon a t r i bunal  ar e 
pr oscr i bed by cr i mi nal  l aw.  Ot her s ar e speci f i ed i n t he ABA 
Model  Code of  Judi c i al  Conduct ,  wi t h whi ch an advocat e shoul d be 
f ami l i ar .  A l awyer  i s r equi r ed t o avoi d cont r i but i ng t o a 
v i ol at i on of  such pr ovi s i ons.  
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[ 2]  Dur i ng a pr oceedi ng a l awyer  may not  communi cat e ex 
par t e wi t h per sons ser vi ng i n an of f i c i al  capaci t y i n t he 
pr oceedi ng,  such as j udges,  mast er s or  j ur or s,  unl ess aut hor i zed 
t o do so by l aw or  cour t  or der .  

[ 3]  A l awyer  may on occasi on want  t o communi cat e wi t h a 
j ur or  or  pr ospect i ve j ur or  af t er  t he j ur y has been di schar ged.  
The l awyer  may do so unl ess t he communi cat i on i s pr ohi bi t ed by 
l aw or  a cour t  or der  but  must  r espect  t he desi r e of  t he j ur or  
not  t o t al k wi t h t he l awyer .  The l awyer  may not  engage i n 
i mpr oper  conduct  dur i ng t he communi cat i on.  

[ 4]  The advocat e' s f unct i on i s  t o pr esent  ev i dence and 
ar gument  so t hat  t he cause may be deci ded accor di ng t o l aw.  
Ref r ai ni ng f r om abusi ve or  obst r eper ous conduct  i s a cor ol l ar y  
of  t he advocat e' s r i ght  t o speak on behal f  of  l i t i gant s.  A 
l awyer  may st and f i r m agai nst  abuse by a j udge but  shoul d avoi d 
r eci pr ocat i on;  t he j udge' s def aul t  i s  no j ust i f i cat i on f or  
s i mi l ar  der el i ct i on by an advocat e.  An advocat e can pr esent  t he 
cause,  pr ot ect  t he r ecor d f or  subsequent  r evi ew and pr eser ve 
pr of essi onal  i nt egr i t y by pat i ent  f i r mness no l ess ef f ect i vel y 
t han by bel l i ger ence or  t heat r i cs.  

[ 5]  The dut y t o r ef r ai n f r om di sr upt i ve conduct  appl i es t o 
any pr oceedi ng of  a t r i bunal ,  i ncl udi ng a deposi t i on.  See Rul e 
1. 0( m) .  

 

SCR 20: 3. 6  Tr i al  publ i c i t y 

( a)  A l awyer  who i s par t i c i pat i ng or  has par t i c i pat ed i n 
t he i nvest i gat i on or  l i t i gat i on of  a mat t er  shal l  not  make an 
ext r aj udi c i al  st at ement  t hat  t he l awyer  knows or  r easonabl y 
shoul d know wi l l  be di ssemi nat ed by means of  publ i c 
communi cat i on and wi l l  have a subst ant i al  l i kel i hood of  
mat er i al l y  pr ej udi c i ng an adj udi cat i ve pr oceedi ng i n t he mat t er .  

( b)  A st at ement  r ef er r ed t o i n par .  ( a)  or di nar i l y  i s 
l i kel y t o have such an ef f ect  when i t  r ef er s t o a c i v i l  mat t er  
t r i abl e t o a j ur y,  a cr i mi nal  mat t er ,  or  any ot her  pr oceedi ng 
t hat  coul d r esul t  i n depr i vat i on of  l i ber t y,  and t he st at ement  
r el at es t o:   

 ( 1)  t he char act er ,  cr edi bi l i t y ,  r eput at i on or  cr i mi nal  
r ecor d of  a par t y,  suspect  i n a cr i mi nal  i nvest i gat i on or  
wi t ness,  or  t he i dent i t y of  a wi t ness,  or  t he expect ed t est i mony 
of  a par t y or  wi t ness;    

 ( 2)  i n a cr i mi nal  case or  pr oceedi ng t hat  coul d r esul t  i n 
depr i vat i on of  l i ber t y,  t he possi bi l i t y  of  a pl ea of  gui l t y t o 
t he of f ense or  t he exi st ence or  cont ent s of  any conf essi on,  
admi ssi on,  or  st at ement  gi ven by a def endant  or  suspect  or  t hat  
per son' s r ef usal  or  f ai l ur e t o make a st at ement ;    

 ( 3)  t he per f or mance or  r esul t s of  any exami nat i on or  t est  
or  t he r ef usal  or  f ai l ur e of  a per son t o submi t  t o an 
exami nat i on or  t est ,  or  t he i dent i t y or  nat ur e of  physi cal  
evi dence expect ed t o be pr esent ed;   
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 ( 4)  any opi ni on as t o t he gui l t  or  i nnocence of  a 
def endant  or  suspect  i n a cr i mi nal  case or  pr oceedi ng t hat  coul d 
r esul t  i n depr i vat i on of  l i ber t y;    

 ( 5)  i nf or mat i on t he l awyer  knows or  r easonabl y shoul d 
know i s l i kel y t o be i nadmi ssi bl e as evi dence i n a t r i al  and 
woul d i f  di scl osed cr eat e a subst ant i al  r i sk of  pr ej udi c i ng an 
i mpar t i al  t r i al ;  or   

 ( 6)  t he f act  t hat  a def endant  has been char ged wi t h a 
cr i me,  unl ess t her e i s i ncl uded t her ei n a st at ement  expl ai ni ng 
t hat  t he char ge i s mer el y an accusat i on and t hat  t he def endant  
i s pr esumed i nnocent  unt i l  and unl ess pr oven gui l t y.    

( c)  Not wi t hst andi ng par s.  ( a)  and ( b) ( 1)  t hr ough ( 5) ,  a 
l awyer  may st at e:  

 ( 1)  t he c l ai m,  of f ense or  def ense i nvol ved and,  except  
when pr ohi bi t ed by l aw,  t he i dent i t y of  t he per sons i nvol ved;  

 ( 2)  i nf or mat i on cont ai ned i n a publ i c r ecor d;  

 ( 3)  t hat  an i nvest i gat i on of  a mat t er  i s i n pr ogr ess;  

 ( 4)  t he schedul i ng or  r esul t  of  any st ep i n l i t i gat i on;  

 ( 5)  a r equest  f or  assi st ance i n obt ai ni ng evi dence and 
i nf or mat i on necessar y t her et o;  

 ( 6)  a war ni ng of  danger  concer ni ng t he behavi or  of  a 
per son i nvol ved,  when t her e i s r eason t o bel i eve t hat  t her e 
exi st s t he l i kel i hood of  subst ant i al  har m t o an i ndi v i dual  or  t o 
t he publ i c i nt er est ;  and 

 ( 7)  i n a cr i mi nal  case,  i n addi t i on t o subs.  ( 1)  t hr ough 
( 6) :  

  ( i )  t he i dent i t y,  r esi dence,  occupat i on and f ami l y 
st at us of  t he accused;  

  ( i i )  i f  t he accused has not  been appr ehended,  
i nf or mat i on necessar y t o ai d i n appr ehensi on of  t hat  per son;  

  ( i i i )  t he f act ,  t i me and pl ace of  ar r est ;  and 

  ( i v)  t he i dent i t y of  i nvest i gat i ng and ar r est i ng 
of f i cer s or  agenci es and t he l engt h of  t he i nvest i gat i on.  

( d)  Not wi t hst andi ng par .  ( a) ,  a l awyer  may make a st at ement  
t hat  a r easonabl e l awyer  woul d bel i eve i s r equi r ed t o pr ot ect  a 
c l i ent  f r om t he subst ant i al  l i kel i hood of  undue pr ej udi c i al  
ef f ect  of  r ecent  publ i c i t y not  i ni t i at ed by t he l awyer  or  t he 
l awyer ' s c l i ent .  A st at ement  made pur suant  t o t hi s par agr aph 
shal l  be l i mi t ed t o such i nf or mat i on as i s necessar y t o mi t i gat e 
t he r ecent  adver se publ i c i t y.  

( e)  No l awyer  associ at ed i n a f i r m or  gover nment  agency 
wi t h a l awyer  subj ect  t o par .  ( a)  shal l  make a st at ement  
pr ohi bi t ed by par .  ( a) .  

 

Wi sconsi n Commi t t ee Comment  



No.   04- 07 
 

114 
 

 

Par agr aph ( b)  cont ai ns pr ovi s i ons f ound i n ABA Comment  [ 5]  
but  not  cont ai ned i n t he Model  Rul e.  Because of  t he addi t i on of  
par agr aph ( b) ,  t hi s r ul e and t he Model  Rul e have di f f er i ng 
number i ng,  so t hat  car e shoul d be used i n consul t i ng t he ABA 
Comment .  

 

ABA Comment  
 

[ 1]  I t  i s  di f f i cul t  t o st r i ke a bal ance bet ween pr ot ect i ng 
t he r i ght  t o a f ai r  t r i al  and saf eguar di ng t he r i ght  of  f r ee 
expr essi on.  Pr eser vi ng t he r i ght  t o a f ai r  t r i al  necessar i l y  
ent ai l s some cur t ai l ment  of  t he i nf or mat i on t hat  may be 
di ssemi nat ed about  a par t y pr i or  t o t r i al ,  par t i cul ar l y wher e 
t r i al  by j ur y i s i nvol ved.  I f  t her e wer e no such l i mi t s,  t he 
r esul t  woul d be t he pr act i cal  nul l i f i cat i on of  t he pr ot ect i ve 
ef f ect  of  t he r ul es of  f or ensi c decor um and t he excl usi onar y 
r ul es of  evi dence.  On t he ot her  hand,  t her e ar e v i t al  soci al  
i nt er est s ser ved by t he f r ee di ssemi nat i on of  i nf or mat i on about  
event s havi ng l egal  consequences and about  l egal  pr oceedi ngs 
t hemsel ves.  The publ i c has a r i ght  t o know about  t hr eat s t o i t s 
saf et y and measur es ai med at  assur i ng i t s secur i t y.  I t  al so has 
a l egi t i mat e i nt er est  i n t he conduct  of  j udi c i al  pr oceedi ngs,  
par t i cul ar l y i n mat t er s of  gener al  publ i c concer n.  Fur t her mor e,  
t he subj ect  mat t er  of  l egal  pr oceedi ngs i s of t en of  di r ect  
s i gni f i cance i n debat e and del i ber at i on over  quest i ons of  publ i c  
pol i cy.  

[ 2]  Speci al  r ul es of  conf i dent i al i t y  may val i dl y gover n 
pr oceedi ngs i n j uveni l e,  domest i c r el at i ons and ment al  
di sabi l i t y  pr oceedi ngs,  and per haps ot her  t ypes of  l i t i gat i on.  
Rul e 3. 4( c)  r equi r es compl i ance wi t h such r ul es.  

[ 3]  The Rul e set s f or t h a basi c gener al  pr ohi bi t i on agai nst  
a l awyer ' s maki ng st at ement s t hat  t he l awyer  knows or  shoul d 
know wi l l  have a subst ant i al  l i kel i hood of  mat er i al l y 
pr ej udi c i ng an adj udi cat i ve pr oceedi ng.  Recogni z i ng t hat  t he 
publ i c val ue of  i nf or med comment ar y i s gr eat  and t he l i kel i hood 
of  pr ej udi ce t o a pr oceedi ng by t he comment ar y of  a l awyer  who 
i s not  i nvol ved i n t he pr oceedi ng i s smal l ,  t he Rul e appl i es 
onl y t o l awyer s who ar e,  or  who have been i nvol ved i n t he 
i nvest i gat i on or  l i t i gat i on of  a case,  and t hei r  associ at es.  

[ 4]  Par agr aph ( b)  i dent i f i es speci f i c  mat t er s about  whi ch a 
l awyer ' s st at ement s woul d not  or di nar i l y  be consi der ed t o 
pr esent  a subst ant i al  l i kel i hood of  mat er i al  pr ej udi ce,  and 
shoul d not  i n any event  be consi der ed pr ohi bi t ed by t he gener al  
pr ohi bi t i on of  par agr aph ( a) .  Par agr aph ( b)  i s not  i nt ended t o 
be an exhaust i ve l i s t i ng of  t he subj ect s upon whi ch a l awyer  may 
make a st at ement ,  but  st at ement s on ot her  mat t er s may be subj ect  
t o par agr aph ( a) .  

[ 5]  Ther e ar e,  on t he ot her  hand,  cer t ai n subj ect s t hat  ar e 
mor e l i kel y t han not  t o have a mat er i al  pr ej udi c i al  ef f ect  on a 
pr oceedi ng,  par t i cul ar l y when t hey r ef er  t o a c i v i l  mat t er  
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t r i abl e t o a j ur y,  a cr i mi nal  mat t er ,  or  any ot her  pr oceedi ng 
t hat  coul d r esul t  i n i ncar cer at i on.  These subj ect s r el at e t o:  

 ( 1)  t he char act er ,  cr edi bi l i t y ,  r eput at i on or  cr i mi nal  
r ecor d of  a par t y,  suspect  i n a cr i mi nal  i nvest i gat i on or  
wi t ness,  or  t he i dent i t y of  a wi t ness,  or  t he expect ed t est i mony 
of  a par t y or  wi t ness;  

 ( 2)  i n a cr i mi nal  case or  pr oceedi ng t hat  coul d r esul t  i n 
i ncar cer at i on,  t he possi bi l i t y  of  a pl ea of  gui l t y t o t he 
of f ense or  t he exi st ence or  cont ent s of  any conf essi on,  
admi ssi on,  or  st at ement  gi ven by a def endant  or  suspect  or  t hat  
per son' s r ef usal  or  f ai l ur e t o make a st at ement ;  

 ( 3)  t he per f or mance or  r esul t s of  any exami nat i on or  t est  
or  t he r ef usal  or  f ai l ur e of  a per son t o submi t  t o an 
exami nat i on or  t est ,  or  t he i dent i t y or  nat ur e of  physi cal  
evi dence expect ed t o be pr esent ed;  

 ( 4)  any opi ni on as t o t he gui l t  or  i nnocence of  a 
def endant  or  suspect  i n a cr i mi nal  case or  pr oceedi ng t hat  coul d 
r esul t  i n i ncar cer at i on;  

 ( 5)  i nf or mat i on t hat  t he l awyer  knows or  r easonabl y 
shoul d know i s l i kel y t o be i nadmi ssi bl e as evi dence i n a t r i al  
and t hat  woul d,  i f  di scl osed,  cr eat e a subst ant i al  r i sk of  
pr ej udi c i ng an i mpar t i al  t r i al ;  or  

 ( 6)  t he f act  t hat  a def endant  has been char ged wi t h a 
cr i me,  unl ess t her e i s i ncl uded t her ei n a st at ement  expl ai ni ng 
t hat  t he char ge i s mer el y an accusat i on and t hat  t he def endant  
i s pr esumed i nnocent  unt i l  and unl ess pr oven gui l t y.  

[ 6]  Anot her  r el evant  f act or  i n det er mi ni ng pr ej udi ce i s t he 
nat ur e of  t he pr oceedi ng i nvol ved.  Cr i mi nal  j ur y  t r i al s wi l l  be 
most  sensi t i ve t o ext r aj udi c i al  speech.  Ci v i l  t r i al s may be l ess 
sensi t i ve.  Non- j ur y hear i ngs and ar bi t r at i on pr oceedi ngs may be 
even l ess af f ect ed.  The Rul e wi l l  s t i l l  pl ace l i mi t at i ons on 
pr ej udi c i al  comment s i n t hese cases,  but  t he l i kel i hood of  
pr ej udi ce may be di f f er ent  dependi ng on t he t ype of  pr oceedi ng.  

[ 7]  Fi nal l y,  ext r aj udi c i al  st at ement s t hat  mi ght  ot her wi se 
r ai se a quest i on under  t hi s Rul e may be per mi ssi bl e when t hey 
ar e made i n r esponse t o st at ement s made publ i c l y by anot her  
par t y,  anot her  par t y ' s l awyer ,  or  t hi r d per sons,  wher e a 
r easonabl e l awyer  woul d bel i eve a publ i c r esponse i s r equi r ed i n 
or der  t o avoi d pr ej udi ce t o t he l awyer ' s c l i ent .  When 
pr ej udi c i al  st at ement s have been publ i c l y made by ot her s,  
r esponsi ve st at ement s may have t he sal ut ar y ef f ect  of  l esseni ng 
any r esul t i ng adver se i mpact  on t he adj udi cat i ve pr oceedi ng.  
Such r esponsi ve st at ement s shoul d be l i mi t ed t o cont ai n onl y 
such i nf or mat i on as i s necessar y t o mi t i gat e undue pr ej udi ce 
cr eat ed by t he st at ement s made by ot her s.  

[ 8]  See Rul e 3. 8( f )  f or  addi t i onal  dut i es of  pr osecut or s i n 
connect i on wi t h ext r aj udi c i al  st at ement s about  cr i mi nal  
pr oceedi ngs.  
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SCR 20: 3. 7  Lawyer  as wi t ness 

( a)  A l awyer  shal l  not  act  as advocat e at  a t r i al  i n whi ch 
t he l awyer  i s l i kel y t o be a necessar y wi t ness unl ess:   

 ( 1)  t he t est i mony r el at es t o an uncont est ed i ssue;   

 ( 2)  t he t est i mony r el at es t o t he nat ur e and val ue of  
l egal  ser vi ces r ender ed i n t he case;  or   

 ( 3)  di squal i f i cat i on of  t he l awyer  woul d wor k subst ant i al  
har dshi p on t he cl i ent .    

( b)  A l awyer  may act  as advocat e i n a t r i al  i n whi ch 
anot her  l awyer  i n t he l awyer ' s f i r m i s l i kel y t o be cal l ed as a 
wi t ness unl ess pr ecl uded f r om doi ng so by SCR 20: 1. 7 or  SCR 
20: 1. 9.  

 

ABA Comment  
 

[ 1]  Combi ni ng t he r ol es of  advocat e and wi t ness can 
pr ej udi ce t he t r i bunal  and t he opposi ng par t y and can al so 
i nvol ve a conf l i c t  of  i nt er est  bet ween t he l awyer  and cl i ent .  

 

Advocat e- Wi t ness Rul e 

[ 2]  The t r i bunal  has pr oper  obj ect i on when t he t r i er  of  
f act  may be conf used or  mi sl ed by a l awyer  ser vi ng as bot h 
advocat e and wi t ness.  The opposi ng par t y has pr oper  obj ect i on 
wher e t he combi nat i on of  r ol es may pr ej udi ce t hat  par t y ' s r i ght s 
i n t he l i t i gat i on.  A wi t ness i s  r equi r ed t o t est i f y on t he basi s  
of  per sonal  knowl edge,  whi l e an advocat e i s expect ed t o expl ai n 
and comment  on evi dence gi ven by ot her s.  I t  may not  be cl ear  
whet her  a st at ement  by an advocat e- wi t ness shoul d be t aken as 
pr oof  or  as an anal ysi s of  t he pr oof .  

[ 3]  To pr ot ect  t he t r i bunal ,  par agr aph ( a)  pr ohi bi t s a 
l awyer  f r om si mul t aneousl y ser vi ng as advocat e and necessar y 
wi t ness except  i n t hose ci r cumst ances speci f i ed i n par agr aphs 
( a) ( 1)  t hr ough ( a) ( 3) .  Par agr aph ( a) ( 1)  r ecogni zes t hat  i f  t he 
t est i mony wi l l  be uncont est ed,  t he ambi gui t i es i n t he dual  r ol e 
ar e pur el y t heor et i cal .  Par agr aph ( a) ( 2)  r ecogni zes t hat  wher e 
t he t est i mony concer ns t he ext ent  and val ue of  l egal  ser vi ces 
r ender ed i n t he act i on i n whi ch t he t est i mony i s of f er ed,  
per mi t t i ng t he l awyer s t o t est i f y avoi ds t he need f or  a second 
t r i al  wi t h new counsel  t o r esol ve t hat  i ssue.  Mor eover ,  i n such 
a s i t uat i on t he j udge has f i r st hand knowl edge of  t he mat t er  i n 
i ssue;  hence,  t her e i s l ess dependence on t he adver sar y pr ocess 
t o t est  t he cr edi bi l i t y  of  t he t est i mony.  

[ 4]  Apar t  f r om t hese t wo except i ons,  par agr aph ( a) ( 3)  
r ecogni zes t hat  a bal anci ng i s r equi r ed bet ween t he i nt er est s of  
t he c l i ent  and t hose of  t he t r i bunal  and t he opposi ng par t y.  
Whet her  t he t r i bunal  i s  l i kel y t o be mi sl ed or  t he opposi ng 
par t y i s l i kel y t o suf f er  pr ej udi ce depends on t he nat ur e of  t he 
case,  t he i mpor t ance and pr obabl e t enor  of  t he l awyer ' s 
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t est i mony,  and t he pr obabi l i t y  t hat  t he l awyer ' s t est i mony wi l l  
conf l i c t  wi t h t hat  of  ot her  wi t nesses.  Even i f  t her e i s r i sk of  
such pr ej udi ce,  i n det er mi ni ng whet her  t he l awyer  shoul d be 
di squal i f i ed,  due r egar d must  be gi ven t o t he ef f ect  of  
di squal i f i cat i on on t he l awyer ' s c l i ent .  I t  i s  r el evant  t hat  one 
or  bot h par t i es coul d r easonabl y f or esee t hat  t he l awyer  woul d 
pr obabl y be a wi t ness.  The conf l i c t  of  i nt er est  pr i nci pl es 
st at ed i n Rul es 1. 7,  1. 9,  and 1. 10 have no appl i cat i on t o t hi s  
aspect  of  t he pr obl em.  

[ 5]  Because t he t r i bunal  i s  not  l i kel y t o be mi sl ed when a 
l awyer  act s as advocat e i n a t r i al  i n whi ch anot her  l awyer  i n 
t he l awyer ' s f i r m wi l l  t est i f y as a necessar y wi t ness,  par agr aph 
( b)  per mi t s t he l awyer  t o do so except  i n s i t uat i ons i nvol v i ng a 
conf l i c t  of  i nt er est .  

 

Conf l i c t  of  I nt er est  

[ 6]  I n det er mi ni ng i f  i t  i s  per mi ssi bl e t o act  as advocat e 
i n a t r i al  i n whi ch t he l awyer  wi l l  be a necessar y wi t ness,  t he 
l awyer  must  al so consi der  t hat  t he dual  r ol e may gi ve r i se t o a 
conf l i c t  of  i nt er est  t hat  wi l l  r equi r e compl i ance wi t h Rul es 1. 7 
or  1. 9.  For  exampl e,  i f  t her e i s l i kel y t o be subst ant i al  
conf l i c t  bet ween t he t est i mony of  t he c l i ent  and t hat  of  t he 
l awyer  t he r epr esent at i on i nvol ves a conf l i c t  of  i nt er est  t hat  
r equi r es compl i ance wi t h Rul e 1. 7.  Thi s woul d be t r ue even 
t hough t he l awyer  mi ght  not  be pr ohi bi t ed by par agr aph ( a)  f r om 
si mul t aneousl y ser vi ng as advocat e and wi t ness because t he 
l awyer ' s di squal i f i cat i on woul d wor k a subst ant i al  har dshi p on 
t he cl i ent .  Si mi l ar l y,  a l awyer  who mi ght  be per mi t t ed t o 
s i mul t aneousl y ser ve as an advocat e and a wi t ness by par agr aph 
( a) ( 3)  mi ght  be pr ecl uded f r om doi ng so by Rul e 1. 9.  The pr obl em 
can ar i se whet her  t he l awyer  i s cal l ed as a wi t ness on behal f  of  
t he c l i ent  or  i s  cal l ed by t he opposi ng par t y.  Det er mi ni ng 
whet her  or  not  such a conf l i c t  exi st s i s  pr i mar i l y t he 
r esponsi bi l i t y  of  t he l awyer  i nvol ved.  I f  t her e i s a conf l i c t  of  
i nt er est ,  t he l awyer  must  secur e t he c l i ent ' s i nf or med consent ,  
conf i r med i n wr i t i ng.  I n some cases,  t he l awyer  wi l l  be 
pr ecl uded f r om seeki ng t he cl i ent ' s consent .  See Rul e 1. 7.  See 
Rul e 1. 0( b)  f or  t he def i ni t i on of  " conf i r med i n wr i t i ng"  and 
Rul e 1. 0( e)  f or  t he def i ni t i on of  " i nf or med consent . "  

[ 7]  Par agr aph ( b)  pr ovi des t hat  a l awyer  i s not  
di squal i f i ed f r om ser vi ng as an advocat e because a l awyer  wi t h 
whom t he l awyer  i s associ at ed i n a f i r m i s pr ecl uded f r om doi ng 
so by par agr aph ( a) .  I f ,  however ,  t he t est i f y i ng l awyer  woul d 
al so be di squal i f i ed by Rul e 1. 7 or  Rul e 1. 9 f r om r epr esent i ng 
t he cl i ent  i n t he mat t er ,  ot her  l awyer s i n t he f i r m wi l l  be 
pr ecl uded f r om r epr esent i ng t he cl i ent  by Rul e 1. 10 unl ess t he 
c l i ent  gi ves i nf or med consent  under  t he condi t i ons st at ed i n 
Rul e 1. 7.  

 

SCR 20: 3. 8  Speci al  r esponsi bi l i t i es of  a pr osecut or  
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( a)  A pr osecut or  i n a cr i mi nal  case or  a pr oceedi ng t hat  
coul d r esul t  i n depr i vat i on of  l i ber t y shal l  not  pr osecut e a 
char ge t hat  t he pr osecut or  knows i s not  suppor t ed by pr obabl e 
cause.  

( b)  When communi cat i ng wi t h an unr epr esent ed per son i n t he 
cont ext  of  an i nvest i gat i on or  pr oceedi ng,  a pr osecut or  shal l  
i nf or m t he per son of  t he pr osecut or ' s r ol e and i nt er est  i n t he 
mat t er .  

( c)  When communi cat i ng wi t h an unr epr esent ed per son who has 
a const i t ut i onal  or  st at ut or y r i ght  t o counsel ,  t he pr osecut or  
shal l  i nf or m t he per son of  t he r i ght  t o counsel  and t he 
pr ocedur es t o obt ai n counsel  and shal l  gi ve t hat  per son a 
r easonabl e oppor t uni t y t o obt ai n counsel .  

( d)  When communi cat i ng wi t h an unr epr esent ed per son a 
pr osecut or  may di scuss t he mat t er ,  pr ovi de i nf or mat i on r egar di ng 
set t l ement ,  and negot i at e a r esol ut i on whi ch may i ncl ude a 
wai ver  of  const i t ut i onal  and st at ut or y r i ght s,  but  a pr osecut or ,  
ot her  t han a muni ci pal  pr osecut or ,  shal l  not :  

 ( 1)  ot her wi se pr ovi de l egal  advi ce t o t he per son,  
i ncl udi ng,  but  not  l i mi t ed t o whet her  t o obt ai n counsel ,  whet her  
t o accept  or  r ej ect  a set t l ement  of f er ,  whet her  t o wai ve 
i mpor t ant  pr ocedur al  r i ght s or  how t he t r i bunal  i s  l i kel y t o 
r ul e i n t he case,  or  

 ( 2)  assi st  t he per son i n t he compl et i on of  ( i )  gui l t y 
pl ea f or ms ( i i )  f or ms f or  t he wai ver  of  a pr el i mi nar y hear i ng or  
( i i i )  f or ms f or  t he wai ver  of  a j ur y t r i al .  

( e)  A pr osecut or  shal l  not  subpoena a l awyer  i n a gr and 
j ur y or  ot her  pr oceedi ng t o pr esent  evi dence about  a past  or  
pr esent  c l i ent  unl ess t he pr osecut or  r easonabl y bel i eves:  

 ( 1)  t he i nf or mat i on sought  i s not  pr ot ect ed f r om 
di scl osur e by any appl i cabl e pr i v i l ege;  

 ( 2)  t he evi dence sought  i s essent i al  t o t he successf ul  
compl et i on of  an ongoi ng i nvest i gat i on or  pr osecut i on;  and 

 ( 3)  t her e i s no ot her  f easi bl e al t er nat i ve t o obt ai n t he 
i nf or mat i on.  

( f )  A pr osecut or ,  ot her  t han a muni ci pal  pr osecut or ,  i n a 
cr i mi nal  case or  a pr oceedi ng t hat  coul d r esul t  i n depr i vat i on 
of  l i ber t y shal l :  

 ( 1)  make t i mel y di scl osur e t o t he def ense of  al l  evi dence 
or  i nf or mat i on known t o t he pr osecut or  t hat  t ends t o negat e t he 
gui l t  of  t he accused or  mi t i gat es t he of f ense,  and,  i n 
connect i on wi t h sent enci ng,  di scl ose t o t he def ense and t o t he 
t r i bunal  al l  unpr i v i l eged mi t i gat i ng i nf or mat i on known t o t he 
pr osecut or ,  except  when t he pr osecut or  i s r el i eved of  t hi s 
r esponsi bi l i t y  by a pr ot ect i ve or der  of  t he t r i bunal ;  and 

 ( 2)  exer ci se r easonabl e car e t o pr event  i nvest i gat or s,  
l aw enf or cement  per sonnel ,  empl oyees or  ot her  per sons assi st i ng 
or  associ at ed wi t h t he pr osecut or  i n a cr i mi nal  case f r om maki ng 
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an ext r aj udi c i al  st at ement  t hat  t he pr osecut or  woul d be 
pr ohi bi t ed f r om maki ng under  SCR 20: 3. 6.  

 

Wi sconsi n Comment  
 

The Wi sconsi n Supr eme Cour t  Rul e di f f er s f r om t he Model  
Rul e i n sever al  r espect s:  ( 1)  par agr aph ( b)  adds t he r ef er ence 
t o " i n t he cont ext  of  an i nvest i gat i on or  pr oceedi ng" ;  ( 2)  
par agr aphs ( c)  and ( d)  expand t he r ul e by del et i ng a r ef er ence 
t o communi cat i ons occur r i ng onl y " af t er  t he commencement  of  
l i t i gat i on" ;  ( 3)  par agr aphs ( d)  and ( f )  exempt  muni ci pal  
pr osecut or s f r om cer t ai n r equi r ement s of  t he r ul e.   Car e shoul d 
be used i n consul t i ng t he ABA Comment .  

 

ABA Comment  
 

[ 1]  A pr osecut or  has t he r esponsi bi l i t y  of  a mi ni st er  of  
j ust i ce and not  s i mpl y t hat  of  an advocat e.  Thi s  r esponsi bi l i t y  
car r i es wi t h i t  speci f i c  obl i gat i ons t o see t hat  t he def endant  
i s accor ded pr ocedur al  j ust i ce and t hat  gui l t  i s  deci ded upon 
t he basi s of  suf f i c i ent  evi dence.  Pr eci sel y how f ar  t he 
pr osecut or  i s r equi r ed t o go i n t hi s di r ect i on i s a mat t er  of  
debat e and var i es i n di f f er ent  j ur i sdi ct i ons.  Many j ur i sdi ct i ons 
have adopt ed t he ABA St andar ds of  Cr i mi nal  Just i ce Rel at i ng t o 
t he Pr osecut i on Funct i on,  whi ch i n t ur n ar e t he pr oduct  of  
pr ol onged and car ef ul  del i ber at i on by l awyer s exper i enced i n 
bot h cr i mi nal  pr osecut i on and def ense.  Appl i cabl e l aw may 
r equi r e ot her  measur es by t he pr osecut or  and knowi ng di sr egar d 
of  t hose obl i gat i ons or  a syst emat i c abuse of  pr osecut or i al  
di scr et i on coul d const i t ut e a v i ol at i on of  Rul e 8. 4.  

[ 2]  I n some j ur i sdi ct i ons,  a def endant  may wai ve a 
pr el i mi nar y hear i ng and t her eby l ose a val uabl e oppor t uni t y t o 
chal l enge pr obabl e cause.  Accor di ngl y,  pr osecut or s shoul d not  
seek t o obt ai n wai ver s of  pr el i mi nar y hear i ngs or  ot her  
i mpor t ant  pr et r i al  r i ght s f r om unr epr esent ed accused per sons.  
Par agr aph ( c)  does not  appl y,  however ,  t o an accused appear i ng 
pr o se wi t h t he appr oval  of  t he t r i bunal .  Nor  does i t  f or bi d t he 
l awf ul  quest i oni ng of  an unchar ged suspect  who has knowi ngl y 
wai ved t he r i ght s t o counsel  and si l ence.  

[ 3]  The except i on i n par agr aph ( d)  r ecogni zes t hat  a 
pr osecut or  may seek an appr opr i at e pr ot ect i ve or der  f r om t he 
t r i bunal  i f  di scl osur e of  i nf or mat i on t o t he def ense coul d 
r esul t  i n subst ant i al  har m t o an i ndi v i dual  or  t o t he publ i c 
i nt er est .  

[ 4]  Par agr aph ( e)  i s i nt ended t o l i mi t  t he i ssuance of  
l awyer  subpoenas i n gr and j ur y and ot her  cr i mi nal  pr oceedi ngs t o 
t hose si t uat i ons i n whi ch t her e i s a genui ne need t o i nt r ude 
i nt o t he c l i ent - l awyer  r el at i onshi p.  
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[ 5]  Par agr aph ( f )  suppl ement s Rul e 3. 6,  whi ch pr ohi bi t s 
ext r aj udi c i al  st at ement s t hat  have a subst ant i al  l i kel i hood of  
pr ej udi c i ng an adj udi cat or y pr oceedi ng.  I n t he cont ext  of  a 
cr i mi nal  pr osecut i on,  a pr osecut or ' s ext r aj udi c i al  st at ement  can 
cr eat e t he addi t i onal  pr obl em of  i ncr easi ng publ i c condemnat i on 
of  t he accused.  Al t hough t he announcement  of  an i ndi ct ment ,  f or  
exampl e,  wi l l  necessar i l y  have sever e consequences f or  t he 
accused,  a pr osecut or  can,  and shoul d,  avoi d comment s whi ch have 
no l egi t i mat e l aw enf or cement  pur pose and have a subst ant i al  
l i kel i hood of  i ncr easi ng publ i c oppr obr i um of  t he accused.  
Not hi ng i n t hi s Comment  i s i nt ended t o r est r i ct  t he st at ement s 
whi ch a pr osecut or  may make whi ch compl y wi t h Rul e 3. 6( b)  or  
3. 6( c) .  

[ 6]  Li ke ot her  l awyer s,  pr osecut or s ar e subj ect  t o Rul es 
5. 1 and 5. 3,  whi ch r el at e t o r esponsi bi l i t i es r egar di ng l awyer s 
and nonl awyer s who wor k f or  or  ar e associ at ed wi t h t he l awyer ' s 
of f i ce.  Par agr aph ( f )  r emi nds t he pr osecut or  of  t he i mpor t ance 
of  t hese obl i gat i ons i n connect i on wi t h t he uni que danger s of  
i mpr oper  ext r aj udi c i al  st at ement s i n a cr i mi nal  case.  I n 
addi t i on,  par agr aph ( f )  r equi r es a pr osecut or  t o exer ci se 
r easonabl e car e t o pr event  per sons assi st i ng or  associ at ed wi t h 
t he pr osecut or  f r om maki ng i mpr oper  ext r aj udi c i al  st at ement s,  
even when such per sons ar e not  under  t he di r ect  super vi s i on of  
t he pr osecut or .  Or di nar i l y ,  t he r easonabl e car e st andar d wi l l  be 
sat i sf i ed i f  t he pr osecut or  i ssues t he appr opr i at e caut i ons t o 
l aw- enf or cement  per sonnel  and ot her  r el evant  i ndi v i dual s.  

 

SCR 20: 3. 9  Advocat e i n nonadj udi cat i ve pr oceedi ngs 

A l awyer  r epr esent i ng a c l i ent  bef or e a l egi s l at i ve body of  
admi ni st r at i ve agency i n a nonadj udi cat i ve pr oceedi ng shal l  
di scl ose t hat  t he appear ance i s i n a r epr esent at i ve capaci t y and 
shal l  conf or m t o t he pr ovi s i ons of  SCR 20: 3. 3( a)  t hr ough ( c) ,  
SCR 20: 3. 4( a)  t hr ough ( c) ,  and SCR 20: 3. 5.  

 

ABA Comment  
 

[ 1]  I n r epr esent at i on bef or e bodi es such as l egi s l at ur es,  
muni ci pal  counci l s,  and execut i ve and admi ni st r at i ve agenci es 
act i ng i n a r ul e- maki ng or  pol i cy- maki ng capaci t y,  l awyer s 
pr esent  f act s,  f or mul at e i ssues and advance ar gument  i n t he 
mat t er s under  consi der at i on.  The deci s i on- maki ng body,  l i ke a 
cour t ,  shoul d be abl e t o r el y on t he i nt egr i t y of  t he 
submi ssi ons made t o i t .  A l awyer  appear i ng bef or e such a body 
must  deal  wi t h i t  honest l y and i n conf or mi t y wi t h appl i cabl e 
r ul es of  pr ocedur e.  See Rul es 3. 3( a)  t hr ough ( c) ,  3. 4( a)  t hr ough 
( c)  and 3. 5.  

[ 2]  Lawyer s have no excl usi ve r i ght  t o appear  bef or e 
nonadj udi cat i ve bodi es,  as t hey do bef or e a cour t .  The 
r equi r ement s of  t hi s Rul e t her ef or e may subj ect  l awyer s t o 
r egul at i ons i nappl i cabl e t o advocat es who ar e not  l awyer s.  



No.   04- 07 
 

121 
 

However ,  l egi s l at ur es and admi ni st r at i ve agenci es have a r i ght  
t o expect  l awyer s t o deal  wi t h t hem as t hey deal  wi t h cour t s.  

[ 3]  Thi s Rul e onl y appl i es when a l awyer  r epr esent s a 
c l i ent  i n connect i on wi t h an of f i c i al  hear i ng or  meet i ng of  a 
gover nment al  agency or  a l egi s l at i ve body t o whi ch t he l awyer  or  
t he l awyer ' s c l i ent  i s  pr esent i ng evi dence or  ar gument .  I t  does 
not  appl y t o r epr esent at i on of  a c l i ent  i n a negot i at i on or  
ot her  bi l at er al  t r ansact i on wi t h a gover nment al  agency or  i n 
connect i on wi t h an appl i cat i on f or  a l i cense or  ot her  pr i v i l ege 
or  t he c l i ent ' s compl i ance wi t h gener al l y appl i cabl e r epor t i ng 
r equi r ement s,  such as t he f i l i ng of  i ncome- t ax r et ur ns.  Nor  does 
i t  appl y t o t he r epr esent at i on of  a c l i ent  i n connect i on wi t h an 
i nvest i gat i on or  exami nat i on of  t he c l i ent ' s af f ai r s conduct ed 
by gover nment  i nvest i gat or s or  exami ner s.  Repr esent at i on i n such 
mat t er s i s gover ned by Rul es 4. 1 t hr ough 4. 4.  

 

SCR 20: 3. 10 Omi t t ed 
 

TRANSACTI ONS WI TH PERSONS OTHER THAN CLI ENTS 
 

SCR 20: 4. 1  Tr ut hf ul ness i n st at ement s t o ot her s 

( a)  I n t he cour se of  r epr esent i ng a c l i ent  a l awyer  shal l  
not  knowi ngl y:   

 ( 1)  make a f al se st at ement  of  a mat er i al  f act  or  l aw t o a 
3r d per son;  or   

 ( 2)  f ai l  t o di scl ose a mat er i al  f act  t o a 3r d per son when 
di scl osur e i s necessar y t o avoi d assi st i ng a cr i mi nal  or  
f r audul ent  act  by a c l i ent ,  unl ess di scl osur e i s pr ohi bi t ed by 
SCR 20: 1. 6.   

( b)  Not wi t hst andi ng par .  ( a) ,  SCR 20: 5. 3( c) ( 1) ,  and SCR 
20: 8. 4,  a l awyer  may advi se or  super vi se ot her s wi t h r espect  t o 
l awf ul  i nvest i gat i ve act i v i t i es.  

 

Wi sconsi n Commi t t ee Comment  
 

Par agr aph ( b)  has no count er par t  i n t he Model  Rul e.  As a 
gener al  mat t er ,  a l awyer  may adv i se a c l i ent  concer ni ng whet her  
pr oposed conduct  i s l awf ul .  See SCR 20: 1. 2( d) .  Thi s i s al l owed 
even i n c i r cumst ances i n whi ch t he conduct  i nvol ves some f or m of  
decept i on,  f or  exampl e t he use of  t est er s  t o i nvest i gat e 
unl awf ul  di scr i mi nat i on or  t he use of  under cover  det ect i ves t o 
i nvest i gat e t hef t  i n t he wor kpl ace.  When t he l awyer  per sonal l y  
par t i c i pat es i n t he decept i on,  however ,  ser i ous quest i ons ar i se.  
See SCR 20: 8. 4( c) .  Par agr aph ( b)  r ecogni zes t hat ,  wher e t he l aw 
expr essl y per mi t s i t ,  l awyer s may have l i mi t ed i nvol vement  i n 
cer t ai n i nvest i gat i ve act i v i t i es i nvol v i ng decept i on.  

Lawf ul  i nvest i gat i ve act i v i t y may i nvol ve a l awyer  as an 
advi sor  or  super vi sor  onl y when t he l awyer  i n good f ai t h 
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bel i eves t her e i s a r easonabl e possi bi l i t y  t hat  unl awf ul  
act i v i t y has t aken pl ace,  i s t aki ng pl ace or  wi l l  t ake pl ace i n 
t he f or eseeabl e f ut ur e.  

 

ABA Comment  
 

Mi sr epr esent at i on 

[ 1]  A l awyer  i s r equi r ed t o be t r ut hf ul  when deal i ng wi t h 
ot her s on a c l i ent ' s behal f ,  but  gener al l y has no af f i r mat i ve 
dut y t o i nf or m an opposi ng par t y of  r el evant  f act s.  A 
mi sr epr esent at i on can occur  i f  t he l awyer  i ncor por at es or  
af f i r ms a st at ement  of  anot her  per son t hat  t he l awyer  knows i s 
f al se.  Mi sr epr esent at i ons can al so occur  by par t i al l y  t r ue but  
mi sl eadi ng st at ement s or  omi ssi ons t hat  ar e t he equi val ent  of  
af f i r mat i ve f al se st at ement s.  For  di shonest  conduct  t hat  does 
not  amount  t o a f al se st at ement  or  f or  mi sr epr esent at i ons by a 
l awyer  ot her  t han i n t he cour se of  r epr esent i ng a c l i ent ,  see 
Rul e 8. 4.  

 

St at ement s of  Fact  

[ 2]  Thi s Rul e r ef er s t o st at ement s of  f act .  Whet her  a 
par t i cul ar  st at ement  shoul d be r egar ded as one of  f act  can 
depend on t he ci r cumst ances.  Under  gener al l y accept ed 
convent i ons i n negot i at i on,  cer t ai n t ypes of  st at ement s 
or di nar i l y  ar e not  t aken as st at ement s of  mat er i al  f act .  
Est i mat es of  pr i ce or  val ue pl aced on t he subj ect  of  a 
t r ansact i on and a par t y ' s i nt ent i ons as t o an accept abl e 
set t l ement  of  a c l ai m ar e or di nar i l y  i n t hi s cat egor y,  and so i s  
t he exi st ence of  an undi scl osed pr i nci pal  except  wher e 
nondi scl osur e of  t he pr i nci pal  woul d const i t ut e f r aud.  Lawyer s 
shoul d be mi ndf ul  of  t hei r  obl i gat i ons under  appl i cabl e l aw t o 
avoi d cr i mi nal  and t or t i ous mi sr epr esent at i on.  

 

Cr i me or  Fr aud by Cl i ent  

[ 3]  Under  Rul e 1. 2( d) ,  a l awyer  i s pr ohi bi t ed f r om 
counsel i ng or  assi st i ng a c l i ent  i n conduct  t hat  t he l awyer  
knows i s cr i mi nal  or  f r audul ent .  Par agr aph ( b)  st at es a speci f i c  
appl i cat i on of  t he pr i nci pl e set  f or t h i n Rul e 1. 2( d)  and 
addr esses t he si t uat i on wher e a c l i ent ' s cr i me or  f r aud t akes 
t he f or m of  a l i e or  mi sr epr esent at i on.  Or di nar i l y ,  a l awyer  can 
avoi d assi st i ng a c l i ent ' s cr i me or  f r aud by wi t hdr awi ng f r om 
t he r epr esent at i on.  Somet i mes i t  may be necessar y f or  t he l awyer  
t o gi ve not i ce of  t he f act  of  wi t hdr awal  and t o di saf f i r m an 
opi ni on,  document ,  af f i r mat i on or  t he l i ke.  I n ext r eme cases,  
subst ant i ve l aw may r equi r e a l awyer  t o di sc l ose i nf or mat i on 
r el at i ng t o t he r epr esent at i on t o avoi d bei ng deemed t o have 
assi st ed t he cl i ent ' s cr i me or  f r aud.  I f  t he l awyer  can avoi d 
assi st i ng a c l i ent ' s cr i me or  f r aud onl y by di scl osi ng t hi s 
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i nf or mat i on,  t hen under  par agr aph ( b)  t he l awyer  i s r equi r ed t o 
do so,  unl ess t he di scl osur e i s pr ohi bi t ed by Rul e 1. 6.  

 

SCR 20: 4. 2  Communi cat i on wi t h per son r epr esent ed by 
counsel  

I n r epr esent i ng a c l i ent ,  a l awyer  shal l  not  communi cat e 
about  t he subj ect  of  t he r epr esent at i on wi t h a per son t he l awyer  
knows t o be r epr esent ed by anot her  l awyer  i n t he mat t er ,  unl ess 
t he l awyer  has t he consent  of  t he ot her  l awyer  or  i s aut hor i zed 
t o do so by l aw or  a cour t  or der .  

 

ABA Comment  
 

[ 1]  Thi s Rul e cont r i but es t o t he pr oper  f unct i oni ng of  t he 
l egal  syst em by pr ot ect i ng a per son who has chosen t o be 
r epr esent ed by a l awyer  i n a mat t er  agai nst  possi bl e 
over r eachi ng by ot her  l awyer s who ar e par t i c i pat i ng i n t he 
mat t er ,  i nt er f er ence by t hose l awyer s wi t h t he c l i ent - l awyer  
r el at i onshi p and t he uncounsel l ed di scl osur e of  i nf or mat i on 
r el at i ng t o t he r epr esent at i on.  

[ 2]  Thi s Rul e appl i es t o communi cat i ons wi t h any per son who 
i s r epr esent ed by counsel  concer ni ng t he mat t er  t o whi ch t he 
communi cat i on r el at es.  

[ 3]  The Rul e appl i es even t hough t he r epr esent ed per son 
i ni t i at es or  consent s t o t he communi cat i on.  A l awyer  must  
i mmedi at el y t er mi nat e communi cat i on wi t h a per son i f ,  af t er  
commenci ng communi cat i on,  t he l awyer  l ear ns t hat  t he per son i s  
one wi t h whom communi cat i on i s not  per mi t t ed by t hi s Rul e.  

[ 4]  Thi s Rul e does not  pr ohi bi t  communi cat i on wi t h a 
r epr esent ed per son,  or  an empl oyee or  agent  of  such a per son,  
concer ni ng mat t er s out si de t he r epr esent at i on.  For  exampl e,  t he 
exi st ence of  a cont r over sy bet ween a gover nment  agency and a 
pr i vat e par t y,  or  bet ween t wo or gani zat i ons,  does not  pr ohi bi t  a 
l awyer  f or  ei t her  f r om communi cat i ng wi t h nonl awyer  
r epr esent at i ves of  t he ot her  r egar di ng a separ at e mat t er .  Nor  
does t hi s Rul e pr ecl ude communi cat i on wi t h a r epr esent ed per son 
who i s seeki ng advi ce f r om a l awyer  who i s not  ot her wi se 
r epr esent i ng a c l i ent  i n t he mat t er .  A l awyer  may not  make a 
communi cat i on pr ohi bi t ed by t hi s Rul e t hr ough t he act s of  
anot her .  See Rul e 8. 4( a) .  Par t i es t o a mat t er  may communi cat e 
di r ect l y wi t h each ot her ,  and a l awyer  i s not  pr ohi bi t ed f r om 
advi s i ng a c l i ent  concer ni ng a communi cat i on t hat  t he c l i ent  i s  
l egal l y ent i t l ed t o make.  Al so,  a l awyer  havi ng i ndependent  
j ust i f i cat i on or  l egal  aut hor i zat i on f or  communi cat i ng wi t h a 
r epr esent ed per son i s per mi t t ed t o do so.   

[ 5]  Communi cat i ons aut hor i zed by l aw may i ncl ude 
communi cat i ons by a l awyer  on behal f  of  a c l i ent  who i s 
exer ci s i ng a const i t ut i onal  or  ot her  l egal  r i ght  t o communi cat e 
wi t h t he gover nment .  Communi cat i ons aut hor i zed by l aw may al so 
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i ncl ude i nvest i gat i ve act i v i t i es of  l awyer s r epr esent i ng 
gover nment al  ent i t i es,  di r ect l y or  t hr ough i nvest i gat i ve agent s,  
pr i or  t o t he commencement  of  cr i mi nal  or  c i v i l  enf or cement  
pr oceedi ngs.  When communi cat i ng wi t h t he accused i n a cr i mi nal  
mat t er ,  a gover nment  l awyer  must  compl y wi t h t hi s Rul e i n 
addi t i on t o honor i ng t he const i t ut i onal  r i ght s of  t he accused.  
The f act  t hat  a communi cat i on does not  v i ol at e a st at e or  
f eder al  const i t ut i onal  r i ght  i s i nsuf f i c i ent  t o est abl i sh t hat  
t he communi cat i on i s per mi ssi bl e under  t hi s Rul e.  

[ 6]  A l awyer  who i s uncer t ai n whet her  a communi cat i on wi t h 
a r epr esent ed per son i s per mi ssi bl e may seek a cour t  or der .  A 
l awyer  may al so seek a cour t  or der  i n except i onal  c i r cumst ances 
t o aut hor i ze a communi cat i on t hat  woul d ot her wi se be pr ohi bi t ed 
by t hi s Rul e,  f or  exampl e,  wher e communi cat i on wi t h a per son 
r epr esent ed by counsel  i s  necessar y t o avoi d r easonabl y cer t ai n 
i nj ur y.  

[ 7]  I n t he case of  a r epr esent ed or gani zat i on,  t hi s Rul e 
pr ohi bi t s communi cat i ons wi t h a const i t uent  of  t he or gani zat i on 
who super vi ses,  di r ect s or  r egul ar l y consul t s wi t h t he 
or gani zat i on' s l awyer  concer ni ng t he mat t er  or  has aut hor i t y t o 
obl i gat e t he or gani zat i on wi t h r espect  t o t he mat t er  or  whose 
act  or  omi ssi on i n connect i on wi t h t he mat t er  may be i mput ed t o 
t he or gani zat i on f or  pur poses of  c i v i l  or  cr i mi nal  l i abi l i t y .  
Consent  of  t he or gani zat i on' s  l awyer  i s not  r equi r ed f or  
communi cat i on wi t h a f or mer  const i t uent .  I f  a const i t uent  of  t he 
or gani zat i on i s r epr esent ed i n t he mat t er  by hi s or  her  own 
counsel ,  t he consent  by t hat  counsel  t o a communi cat i on wi l l  be 
suf f i c i ent  f or  pur poses of  t hi s Rul e.  Compar e Rul e 3. 4( f ) .  I n 
communi cat i ng wi t h a cur r ent  or  f or mer  const i t uent  of  an 
or gani zat i on,  a l awyer  must  not  use met hods of  obt ai ni ng 
evi dence t hat  v i ol at e t he l egal  r i ght s of  t he or gani zat i on.  See 
Rul e 4. 4.  

[ 8]  The pr ohi bi t i on on communi cat i ons wi t h a r epr esent ed 
per son onl y appl i es i n c i r cumst ances wher e t he l awyer  knows t hat  
t he per son i s i n f act  r epr esent ed i n t he mat t er  t o be di scussed.  
Thi s means t hat  t he l awyer  has act ual  knowl edge of  t he f act  of  
t he r epr esent at i on;  but  such act ual  knowl edge may be i nf er r ed 
f r om t he ci r cumst ances.  See Rul e 1. 0( f ) .  Thus,  t he l awyer  cannot  
evade t he r equi r ement  of  obt ai ni ng t he consent  of  counsel  by 
c l osi ng eyes t o t he obvi ous.  

[ 9]  I n t he event  t he per son wi t h whom t he l awyer  
communi cat es i s not  known t o be r epr esent ed by counsel  i n t he 
mat t er ,  t he l awyer ' s communi cat i ons ar e subj ect  t o Rul e 4. 3.  

 

SCR 20: 4. 3  Deal i ng wi t h unr epr esent ed per son 

I n deal i ng on behal f  of  a c l i ent  wi t h a per son who i s not  
r epr esent ed by counsel ,  a l awyer  shal l  i nf or m such per son of  t he 
l awyer ' s r ol e i n t he mat t er .  When t he l awyer  knows or  r easonabl y 
shoul d know t hat  t he unr epr esent ed per son mi sunder st ands t he 
l awyer ' s r ol e i n t he mat t er ,  t he l awyer  shal l  make r easonabl e 
ef f or t s t o cor r ect  t he mi sunder st andi ng.  The l awyer  shal l  not  
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gi ve l egal  advi ce t o an unr epr esent ed per son,  ot her  t han t he 
advi ce t o secur e counsel ,  i f  t he l awyer  knows or  r easonabl y 
shoul d know t hat  t he i nt er est s of  such a per son ar e or  have a 
r easonabl e possi bi l i t y  of  bei ng i n conf l i c t  wi t h t he i nt er est s  
of  t he c l i ent .  

 

Wi sconsi n Comment  
 

A muni ci pal  pr osecut or ' s obl i gat i ons under  t hi s r ul e shoul d 
be r ead i n conj unct i on wi t h SCR 20: 3. 8( d)  and ( f ) .  

 

Wi sconsi n Commi t t ee Comment  
 

Thi s Wi sconsi n Supr eme Cour t  Rul e di f f er s f r om t he Model  
Rul e i n r equi r i ng l awyer s t o i nf or m unr epr esent ed per sons of  t he 
l awyer ' s r ol e i n t he mat t er ,  wher eas t he Model  Rul e r equi r es 
onl y t hat  t he l awyer  not  st at e or  i mpl y t hat  t he l awyer  i s 
di s i nt er est ed.  A si mi l ar  obl i gat i on t o c l ar i f y t he l awyer ' s r ol e 
i s expr essed i n SCR 20: 1. 13( f ) ,  SCR 20: 2. 4,  SCR 20: 3. 8( b) ,  and 
SCR 20: 4. 1.  

 

ABA Comment  
 

[ 1]  An unr epr esent ed per son,  par t i cul ar l y one not  
exper i enced i n deal i ng wi t h l egal  mat t er s,  mi ght  assume t hat  a 
l awyer  i s di s i nt er est ed i n l oyal t i es or  i s a di s i nt er est ed 
aut hor i t y on t he l aw even when t he l awyer  r epr esent s a c l i ent .  
I n or der  t o avoi d a mi sunder st andi ng,  a l awyer  wi l l  t ypi cal l y 
need t o i dent i f y t he l awyer ' s  c l i ent  and,  wher e necessar y,  
expl ai n t hat  t he c l i ent  has i nt er est s opposed t o t hose of  t he 
unr epr esent ed per son.  For  mi sunder st andi ngs t hat  somet i mes ar i se 
when a l awyer  f or  an or gani zat i on deal s wi t h an unr epr esent ed 
const i t uent ,  see Rul e 1. 13( f ) .  

[ 2]  The Rul e di st i ngui shes bet ween si t uat i ons i nvol v i ng 
unr epr esent ed per sons whose i nt er est s may be adver se t o t hose of  
t he l awyer ' s c l i ent  and t hose i n whi ch t he per son' s i nt er est s 
ar e not  i n conf l i c t  wi t h t he c l i ent ' s.  I n t he f or mer  s i t uat i on,  
t he possi bi l i t y  t hat  t he l awyer  wi l l  compr omi se t he 
unr epr esent ed per son' s i nt er est s  i s so gr eat  t hat  t he Rul e 
pr ohi bi t s t he gi v i ng of  any advi ce,  apar t  f r om t he advi ce t o 
obt ai n counsel .  Whet her  a l awyer  i s gi v i ng i mper mi ssi bl e advi ce 
may depend on t he exper i ence and sophi st i cat i on of  t he 
unr epr esent ed per son,  as wel l  as t he set t i ng i n whi ch t he 
behavi or  and comment s occur .  Thi s Rul e does not  pr ohi bi t  a 
l awyer  f r om negot i at i ng t he t er ms of  a t r ansact i on or  set t l i ng a 
di sput e wi t h an unr epr esent ed per son.  So l ong as t he l awyer  has 
expl ai ned t hat  t he l awyer  r epr esent s an adver se par t y and i s not  
r epr esent i ng t he per son,  t he l awyer  may i nf or m t he per son of  t he 
t er ms on whi ch t he l awyer ' s c l i ent  wi l l  ent er  i nt o an agr eement  
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or  set t l e a mat t er ,  pr epar e document s t hat  r equi r e t he per son' s 
s i gnat ur e and expl ai n t he l awyer ' s own vi ew of  t he meani ng of  
t he document  or  t he l awyer ' s v i ew of  t he under l y i ng l egal  
obl i gat i ons.  

 

SCR 20: 4. 4  Respect  f or  r i ght s of  3r d per sons 

( a)  I n r epr esent i ng a c l i ent ,  a l awyer  shal l  not  use means 
t hat  have no subst ant i al  pur pose ot her  t han t o embar r ass,  del ay,  
or  bur den a 3r d per son,  or  use met hods of  obt ai ni ng evi dence 
t hat  v i ol at e t he l egal  r i ght s of  such a per son.  

( b)  A l awyer  who r ecei ves a document  r el at i ng t o t he 
r epr esent at i on of  t he l awyer ' s c l i ent  and knows or  r easonabl y 
shoul d know t hat  t he document  was i nadver t ent l y sent  shal l  
pr ompt l y not i f y t he sender .  

 

ABA Comment  
 

[ 1]  Responsi bi l i t y  t o a c l i ent  r equi r es a l awyer  t o 
subor di nat e t he i nt er est s of  ot her s t o t hose of  t he c l i ent ,  but  
t hat  r esponsi bi l i t y  does not  i mpl y t hat  a l awyer  may di sr egar d 
t he r i ght s of  t hi r d per sons.  I t  i s  i mpr act i cal  t o cat al ogue al l  
such r i ght s,  but  t hey i ncl ude l egal  r est r i ct i ons on met hods of  
obt ai ni ng evi dence f r om t hi r d per sons and unwar r ant ed i nt r usi ons 
i nt o pr i v i l eged r el at i onshi ps,  such as t he c l i ent - l awyer  
r el at i onshi p.  

[ 2]  Par agr aph ( b)  r ecogni zes t hat  l awyer s somet i mes r ecei ve 
document s t hat  wer e mi st akenl y sent  or  pr oduced by opposi ng 
par t i es or  t hei r  l awyer s.  I f  a l awyer  knows or  r easonabl y shoul d 
know t hat  such a document  was sent  i nadver t ent l y,  t hen t hi s Rul e 
r equi r es t he l awyer  t o pr ompt l y not i f y t he sender  i n or der  t o 
per mi t  t hat  per son t o t ake pr ot ect i ve measur es.  Whet her  t he 
l awyer  i s r equi r ed t o t ake addi t i onal  st eps,  such as r et ur ni ng 
t he or i gi nal  document ,  i s  a mat t er  of  l aw beyond t he scope of  
t hese Rul es,  as i s t he quest i on of  whet her  t he pr i v i l eged st at us 
of  a document  has been wai ved.  Si mi l ar l y,  t hi s Rul e does not  
addr ess t he l egal  dut i es of  a l awyer  who r ecei ves a document  
t hat  t he l awyer  knows or  r easonabl y shoul d know may have been 
wr ongf ul l y obt ai ned by t he sendi ng per son.  For  pur poses of  t hi s  
Rul e,  " document "  i ncl udes e- mai l  or  ot her  el ect r oni c modes of  
t r ansmi ssi on subj ect  t o bei ng r ead or  put  i nt o r eadabl e f or m.  

[ 3]  Some l awyer s may choose t o r et ur n a document  unr ead,  
f or  exampl e,  when t he l awyer  l ear ns bef or e r ecei v i ng t he 
document  t hat  i t  was i nadver t ent l y sent  t o t he wr ong addr ess.  
Wher e a l awyer  i s not  r equi r ed by appl i cabl e l aw t o do so,  t he 
deci s i on t o vol unt ar i l y  r et ur n such a document  i s a mat t er  of  
pr of essi onal  j udgment  or di nar i l y  r eser ved t o t he l awyer .  See 
Rul es 1. 2 and 1. 4.  

 

SCR 20: 4. 5  Guar di ans ad l i t em 
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A l awyer  appoi nt ed t o act  as a guar di an ad l i t em or  as an 
at t or ney f or  t he best  i nt er est s of  an i ndi v i dual  r epr esent s,  and 
shal l  act  i n,  t he i ndi v i dual ' s best  i nt er est s,  even i f  doi ng so 
i s cont r ar y t o t he i ndi v i dual ' s wi shes.  A l awyer  so appoi nt ed 
shal l  compl y wi t h t he Rul es of  Pr of essi onal  Conduct  t hat  ar e 
consi st ent  wi t h t he l awyer ' s  r ol e i n r epr esent i ng t he best  
i nt er est s of  t he i ndi v i dual  r at her  t han t he i ndi v i dual  
per sonal l y.  

 

Wi sconsi n Comment  
 

The Model  Rul es do not  cont ai n a count er par t  pr ovi s i on.  
Thi s r ul e r ef l ect s est abl i shed case l aw t hat  a guar di an ad l i t em 
i n Wi sconsi n i s a l awyer  who r epr esent s t he best  i nt er est s of  an 
i ndi v i dual ,  not  t he i ndi v i dual  per sonal l y.   See Pai ge K. B.  v.  
Mol epske,  219 Wi s.  2d 418,  580 N. W. 2d 289 ( 1998) ;  I n r e St eveon 
R. A. ,  196 Wi s.  2d 171,  537 N. W. 2d 142 ( Ct .  App.  1995) .   Supr eme 
Cour t  Rul es,  Chapt er s 35—36,  gover n el i gi bi l i t y  f or  appoi nt ment  
as guar di an ad l i t em i n cer t ai n s i t uat i ons.  

Thi s r ul e expr essl y r ecogni zes t hat  a l awyer  who r epr esent s 
t he best  i nt er est s of  t he i ndi v i dual  does not  have a c l i ent  i n 
t he t r adi t i onal  sense but  must  compl y wi t h t he Rul es of  
Pr of essi onal  Conduct  t o t he ext ent  t he r ul es appl y.  

 

LAW FI RMS AND ASSOCI ATI ONS 
 

SCR 20: 5. 1  Responsi bi l i t i es of  par t ner s,  manager s,  and 
super vi sor y l awyer s 

( a)  A par t ner  i n a l aw f i r m,  and a l awyer  who i ndi v i dual l y 
or  t oget her  wi t h ot her  l awyer s possesses compar abl e manager i al  
aut hor i t y i n a l aw f i r m,  shal l  make r easonabl e ef f or t s t o ensur e 
t hat  t he f i r m has i n ef f ect  measur es gi v i ng r easonabl e assur ance 
t hat  al l  l awyer s i n t he f i r m conf or m t o t he Rul es of  
Pr of essi onal  Conduct .  

( b)  A l awyer  havi ng di r ect  super vi sor y aut hor i t y over  
anot her  l awyer  shal l  make r easonabl e ef f or t s t o ensur e t hat  t he 
ot her  l awyer  conf or ms t o t he Rul es of  Pr of essi onal  Conduct .  

( c)  A l awyer  shal l  be r esponsi bl e f or  anot her  l awyer ' s 
v i ol at i on of  t he Rul es of  Pr of essi onal  Conduct  i f :  

 ( 1)  t he l awyer  or der s or ,  wi t h knowl edge of  t he speci f i c 
conduct ,  r at i f i es t he conduct  i nvol ved;  or  

 ( 2)  t he l awyer  i s a par t ner  or  has compar abl e manager i al  
aut hor i t y i n t he l aw f i r m i n whi ch t he ot her  l awyer  pr act i ces,  
or  has di r ect  super vi sor y aut hor i t y over  t he ot her  l awyer ,  and 
knows of  t he conduct  at  a t i me when i t s consequences can be 
avoi ded or  mi t i gat ed but  f ai l s  t o t ake r easonabl e r emedi al  
act i on.  
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ABA Comment  
 

[ 1]  Par agr aph ( a)  appl i es t o l awyer s who have manager i al  
aut hor i t y over  t he pr of essi onal  wor k of  a f i r m.  See Rul e 1. 0( c) .  
Thi s i ncl udes member s of  a par t ner shi p,  t he shar ehol der s i n a 
l aw f i r m or gani zed as a pr of essi onal  cor por at i on,  and member s of  
ot her  associ at i ons aut hor i zed t o pr act i ce l aw;  l awyer s havi ng 
compar abl e manager i al  aut hor i t y i n a l egal  ser vi ces or gani zat i on 
or  a l aw depar t ment  of  an ent er pr i se or  gover nment  agency;  and 
l awyer s who have i nt er medi at e manager i al  r esponsi bi l i t i es i n a 
f i r m.  Par agr aph ( b)  appl i es t o l awyer s who have super vi sor y 
aut hor i t y over  t he wor k of  ot her  l awyer s i n a f i r m.  

[ 2]  Par agr aph ( a)  r equi r es l awyer s wi t h manager i al  
aut hor i t y wi t hi n a f i r m t o make r easonabl e ef f or t s t o est abl i sh 
i nt er nal  pol i c i es and pr ocedur es desi gned t o pr ovi de r easonabl e 
assur ance t hat  al l  l awyer s i n t he f i r m wi l l  conf or m t o t he Rul es  
of  Pr of essi onal  Conduct .  Such pol i c i es and pr ocedur es i ncl ude 
t hose desi gned t o det ect  and r esol ve conf l i c t s of  i nt er est ,  
i dent i f y dat es by whi ch act i ons must  be t aken i n pendi ng 
mat t er s,  account  f or  c l i ent  f unds and pr oper t y and ensur e t hat  
i nexper i enced l awyer s ar e pr oper l y super vi sed.   

[ 3]  Ot her  measur es t hat  may be r equi r ed t o f ul f i l l  t he 
r esponsi bi l i t y  pr escr i bed i n par agr aph ( a)  can depend on t he 
f i r m' s st r uct ur e and t he nat ur e of  i t s  pr act i ce.  I n a smal l  f i r m 
of  exper i enced l awyer s,  i nf or mal  super vi s i on and per i odi c r evi ew 
of  compl i ance wi t h t he r equi r ed syst ems or di nar i l y  wi l l  suf f i ce.  
I n a l ar ge f i r m,  or  i n pr act i ce s i t uat i ons i n whi ch di f f i cul t  
et hi cal  pr obl ems f r equent l y ar i se,  mor e el abor at e measur es may 
be necessar y.  Some f i r ms,  f or  exampl e,  have a pr ocedur e wher eby 
j uni or  l awyer s can make conf i dent i al  r ef er r al  of  et hi cal  
pr obl ems di r ect l y t o a desi gnat ed seni or  par t ner  or  speci al  
commi t t ee.  See Rul e 5. 2.  Fi r ms,  whet her  l ar ge or  smal l ,  may al so 
r el y on cont i nui ng l egal  educat i on i n pr of essi onal  et hi cs.  I n 
any event ,  t he et hi cal  at mospher e of  a f i r m can i nf l uence t he 
conduct  of  al l  i t s  member s and t he par t ner s may not  assume t hat  
al l  l awyer s associ at ed wi t h t he f i r m wi l l  i nevi t abl y conf or m t o 
t he Rul es.  

[ 4]  Par agr aph ( c)  expr esses a gener al  pr i nci pl e of  per sonal  
r esponsi bi l i t y  f or  act s of  anot her .  See al so Rul e 8. 4( a) .  

[ 5]  Par agr aph ( c) ( 2)  def i nes t he dut y of  a par t ner  or  ot her  
l awyer  havi ng compar abl e manager i al  aut hor i t y i n a l aw f i r m,  as 
wel l  as a l awyer  who has di r ect  super vi sor y aut hor i t y over  
per f or mance of  speci f i c  l egal  wor k by anot her  l awyer .  Whet her  a 
l awyer  has super vi sor y aut hor i t y i n par t i cul ar  c i r cumst ances i s  
a quest i on of  f act .  Par t ner s and l awyer s wi t h compar abl e 
aut hor i t y have at  l east  i ndi r ect  r esponsi bi l i t y  f or  al l  wor k 
bei ng done by t he f i r m,  whi l e a par t ner  or  manager  i n char ge of  
a par t i cul ar  mat t er  or di nar i l y  al so has super vi sor y 
r esponsi bi l i t y  f or  t he wor k of  ot her  f i r m l awyer s engaged i n t he 
mat t er .  Appr opr i at e r emedi al  act i on by a par t ner  or  managi ng 
l awyer  woul d depend on t he i mmedi acy of  t hat  l awyer ' s 
i nvol vement  and t he ser i ousness of  t he mi sconduct .  A super vi sor  
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i s r equi r ed t o i nt er vene t o pr event  avoi dabl e consequences of  
mi sconduct  i f  t he super vi sor  knows t hat  t he mi sconduct  occur r ed.  
Thus,  i f  a super vi s i ng l awyer  knows t hat  a subor di nat e 
mi sr epr esent ed a mat t er  t o an opposi ng par t y i n negot i at i on,  t he 
super vi sor  as wel l  as t he subor di nat e has a dut y t o cor r ect  t he 
r esul t i ng mi sappr ehensi on.  

[ 6]  Pr of essi onal  mi sconduct  by a l awyer  under  super vi s i on 
coul d r eveal  a v i ol at i on of  par agr aph ( b)  on t he par t  of  t he 
super vi sor y l awyer  even t hough i t  does not  ent ai l  a v i ol at i on of  
par agr aph ( c)  because t her e was no di r ect i on,  r at i f i cat i on or  
knowl edge of  t he v i ol at i on.  

[ 7]  Apar t  f r om t hi s Rul e and Rul e 8. 4( a) ,  a l awyer  does not  
have di sci pl i nar y l i abi l i t y  f or  t he conduct  of  a par t ner ,  
associ at e or  subor di nat e.  Whet her  a l awyer  may be l i abl e c i v i l l y 
or  cr i mi nal l y f or  anot her  l awyer ' s conduct  i s a quest i on of  l aw 
beyond t he scope of  t hese Rul es.  

[ 8]  The dut i es i mposed by t hi s Rul e on managi ng and 
super vi s i ng l awyer s do not  al t er  t he per sonal  dut y of  each 
l awyer  i n a f i r m t o abi de by t he Rul es of  Pr of essi onal  Conduct .  
See Rul e 5. 2( a) .  

 

SCR 20: 5. 2  Responsi bi l i t i es of  a subor di nat e l awyer  

( a)  A l awyer  i s bound by t he Rul es of  Pr of essi onal  Conduct  
not wi t hst andi ng t hat  t he l awyer  act ed at  t he di r ect i on of  
anot her  per son.  

( b)  A subor di nat e l awyer  does not  v i ol at e t he Rul es of  
Pr of essi onal  Conduct  i f  t hat  l awyer  act s i n accor dance wi t h a 
super vi sor y l awyer ' s r easonabl e r esol ut i on of  an ar guabl e 
quest i on of  pr of essi onal  dut y.  

 

ABA Comment  
 

[ 1]  Al t hough a l awyer  i s not  r el i eved of  r esponsi bi l i t y  f or  
a v i ol at i on by t he f act  t hat  t he l awyer  act ed at  t he di r ect i on 
of  a super vi sor ,  t hat  f act  may be r el evant  i n det er mi ni ng 
whet her  a l awyer  had t he knowl edge r equi r ed t o r ender  conduct  a 
v i ol at i on of  t he Rul es.  For  exampl e,  i f  a subor di nat e f i l ed a 
f r i vol ous pl eadi ng at  t he di r ect i on of  a super vi sor ,  t he 
subor di nat e woul d not  be gui l t y of  a pr of essi onal  v i ol at i on 
unl ess t he subor di nat e knew of  t he document ' s f r i vol ous 
char act er .  

[ 2]  When l awyer s i n a super vi sor - subor di nat e r el at i onshi p 
encount er  a mat t er  i nvol v i ng pr of essi onal  j udgment  as t o et hi cal  
dut y,  t he super vi sor  may assume r esponsi bi l i t y  f or  maki ng t he 
j udgment .  Ot her wi se a consi st ent  cour se of  act i on or  posi t i on 
coul d not  be t aken.  I f  t he quest i on can r easonabl y be answer ed 
onl y one way,  t he dut y of  bot h l awyer s i s c l ear  and t hey ar e 
equal l y r esponsi bl e f or  f ul f i l l i ng i t .  However ,  i f  t he quest i on 
i s r easonabl y ar guabl e,  someone has t o deci de upon t he cour se of  
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act i on.  That  aut hor i t y or di nar i l y  r eposes i n t he super vi sor ,  and 
a subor di nat e may be gui ded accor di ngl y.  For  exampl e,  i f  a 
quest i on ar i ses whet her  t he i nt er est s of  t wo cl i ent s conf l i c t  
under  Rul e 1. 7,  t he super vi sor ' s r easonabl e r esol ut i on of  t he 
quest i on shoul d pr ot ect  t he subor di nat e pr of essi onal l y i f  t he 
r esol ut i on i s subsequent l y chal l enged.  

 

SCR 20: 5. 3  Responsi bi l i t i es r egar di ng nonl awyer  assi st ant s 

Wi t h r espect  t o a nonl awyer  empl oyed or  r et ai ned by or  
associ at ed wi t h a l awyer :   

( a)  a par t ner ,  and a l awyer  who i ndi v i dual l y or  t oget her  
wi t h ot her  l awyer s possesses compar abl e manager i al  aut hor i t y i n 
a l aw f i r m shal l  make r easonabl e ef f or t s t o ensur e t hat  t he f i r m 
has i n ef f ect  measur es gi v i ng r easonabl e assur ance t hat  t he 
per son' s conduct  i s compat i bl e wi t h t he pr of essi onal  obl i gat i ons 
of  t he l awyer ;  

( b)  a l awyer  havi ng di r ect  super vi sor y aut hor i t y over  t he 
nonl awyer  shal l  make r easonabl e ef f or t s t o ensur e t hat  t he 
per son' s conduct  i s compat i bl e wi t h t he pr of essi onal  obl i gat i ons 
of  t he l awyer ;  and 

( c)  a l awyer  shal l  be r esponsi bl e f or  conduct  of  such a 
per son t hat  woul d be a v i ol at i on of  t he Rul es of  Pr of essi onal  
Conduct  i f  engaged i n by a l awyer  i f :   

 ( 1)  t he l awyer  or der s or ,  wi t h t he knowl edge of  t he 
speci f i c  conduct ,  r at i f i es t he conduct  i nvol ved;  or  

 ( 2)  t he l awyer  i s a par t ner  or  has compar abl e manager i al  
aut hor i t y i n t he l aw f i r m i n whi ch t he per son i s empl oyed,  or  
has di r ect  super vi sor y aut hor i t y over  t he per son,  and knows of  
t he conduct  at  a t i me when i t s consequences can be avoi ded or  
mi t i gat ed but  f ai l s  t o t ake r easonabl e r emedi al  act i on.  

 

ABA Comment  
 

[ 1]  Lawyer s gener al l y empl oy assi st ant s i n t hei r  pr act i ce,  
i ncl udi ng secr et ar i es,  i nvest i gat or s,  l aw st udent  i nt er ns,  and 
par apr of essi onal s.  Such assi st ant s,  whet her  empl oyees or  
i ndependent  cont r act or s,  act  f or  t he l awyer  i n r endi t i on of  t he 
l awyer ' s pr of essi onal  ser vi ces.  A l awyer  must  gi ve such 
assi st ant s appr opr i at e i nst r uct i on and super vi s i on concer ni ng 
t he et hi cal  aspect s of  t hei r  empl oyment ,  par t i cul ar l y r egar di ng 
t he obl i gat i on not  t o di sc l ose i nf or mat i on r el at i ng t o 
r epr esent at i on of  t he c l i ent ,  and shoul d be r esponsi bl e f or  
t hei r  wor k pr oduct .  The measur es empl oyed i n super vi s i ng 
nonl awyer s shoul d t ake account  of  t he f act  t hat  t hey do not  have 
l egal  t r ai ni ng and ar e not  subj ect  t o pr of essi onal  di sci pl i ne.  

[ 2]  Par agr aph ( a)  r equi r es l awyer s wi t h manager i al  
aut hor i t y wi t hi n a l aw f i r m t o make r easonabl e ef f or t s t o 
est abl i sh i nt er nal  pol i c i es and pr ocedur es desi gned t o pr ovi de 
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r easonabl e assur ance t hat  nonl awyer s i n t he f i r m wi l l  act  i n a 
way compat i bl e wi t h t he Rul es of  Pr of essi onal  Conduct .  See 
Comment  [ 1]  t o Rul e 5. 1.  Par agr aph ( b)  appl i es t o l awyer s who 
have super vi sor y aut hor i t y over  t he wor k of  a nonl awyer .  
Par agr aph ( c)  speci f i es t he c i r cumst ances i n whi ch a l awyer  i s 
r esponsi bl e f or  conduct  of  a nonl awyer  t hat  woul d be a v i ol at i on 
of  t he Rul es of  Pr of essi onal  Conduct  i f  engaged i n by a l awyer .  

 

SCR 20: 5. 4  Pr of essi onal  i ndependence of  a l awyer  

( a)  A l awyer  or  l aw f i r m shal l  not  shar e l egal  f ees wi t h a 
nonl awyer ,  except  t hat :  

 ( 1)  an agr eement  by a l awyer  wi t h t he l awyer ' s f i r m,  
par t ner ,  or  associ at e may pr ovi de f or  t he payment  of  money,  over  
a r easonabl e per i od of  t i me af t er  t he l awyer ' s deat h,  t o t he 
l awyer ' s est at e or  t o one or  mor e speci f i ed per sons;  

 ( 2)  a l awyer  who pur chases t he pr act i ce of  a deceased,  
di sabl ed,  or  di sappear ed l awyer  may,  pur suant  t o t he pr ovi s i ons 
of  SCR 20: 1. 17,  pay t o t he est at e or  ot her  r epr esent at i ve of  
t hat  l awyer  t he agr eed- upon pur chase pr i ce;   

 ( 3)  a l awyer  or  l aw f i r m may i nc l ude nonl awyer  empl oyees 
i n a compensat i on or  r et i r ement  pl an,  even t hough t he pl an i s 
based i n whol e or  i n par t  on a pr of i t - shar i ng ar r angement ;  and 

 ( 4)  a l awyer  may shar e cour t - awar ded l egal  f ees wi t h a 
nonpr of i t  or gani zat i on t hat  empl oyed,  r et ai ned or  r ecommended 
empl oyment  of  t he l awyer  i n t he mat t er .  

( b)  A l awyer  shal l  not  f or m a par t ner shi p wi t h a nonl awyer  
i f  any of  t he act i v i t i es of  t he par t ner shi p consi st  of  t he 
pr act i ce of  l aw.  

( c)  A l awyer  shal l  not  per mi t  a per son who r ecommends,  
empl oys,  or  pays t he l awyer  t o r ender  l egal  ser vi ces f or  anot her  
t o di r ect  or  r egul at e t he l awyer ' s pr of essi onal  j udgment  i n 
r ender i ng such l egal  ser vi ces.  

( d)  A l awyer  shal l  not  pr act i ce wi t h or  i n t he f or m of  a 
pr of essi onal  cor por at i on or  associ at i on aut hor i zed t o pr act i ce 
l aw f or  a pr of i t ,  i f :  

 ( 1)  a nonl awyer  owns any i nt er est  t her ei n,  except  t hat  a 
f i duci ar y r epr esent at i ve of  t he est at e of  a l awyer  may hol d t he 
st ock or  i nt er est  of  t he l awyer  f or  a r easonabl e t i me dur i ng 
admi ni st r at i on;  

 ( 2)  a nonl awyer  i s a cor por at e di r ect or  or  of f i cer  
t her eof  or  occupi es t he posi t i on of  s i mi l ar  r esponsi bi l i t y  i n 
any f or m of  associ at i on ot her  t han a cor por at i on;  or  

 ( 3)  a nonl awyer  has t he r i ght  t o di r ect  or  cont r ol  t he 
pr of essi onal  j udgment  of  a l awyer .  

 
ABA Comment  
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[ 1]  The pr ovi s i ons of  t hi s Rul e expr ess t r adi t i onal  
l i mi t at i ons on shar i ng f ees.  These l i mi t at i ons ar e t o pr ot ect  
t he l awyer ' s pr of essi onal  i ndependence of  j udgment .  Wher e 
someone ot her  t han t he cl i ent  pays t he l awyer ' s f ee or  sal ar y,  
or  r ecommends empl oyment  of  t he l awyer ,  t hat  ar r angement  does 
not  modi f y t he l awyer ' s obl i gat i on t o t he c l i ent .  As st at ed i n 
par agr aph ( c) ,  such ar r angement s shoul d not  i nt er f er e wi t h t he 
l awyer ' s pr of essi onal  j udgment .   

[ 2]  Thi s Rul e al so expr esses t r adi t i onal  l i mi t at i ons on 
per mi t t i ng a t hi r d par t y t o di r ect  or  r egul at e t he l awyer ' s 
pr of essi onal  j udgment  i n r ender i ng l egal  ser vi ces t o anot her .  
See al so Rul e 1. 8( f )  ( l awyer  may accept  compensat i on f r om a 
t hi r d par t y as l ong as t her e i s no i nt er f er ence wi t h t he 
l awyer ' s i ndependent  pr of essi onal  j udgment  and t he cl i ent  gi ves 
i nf or med consent ) .  

 

SCR 20: 5. 5  Unaut hor i zed pr act i ce of  l aw 

A l awyer  shal l  not :   

( a)  pr act i ce l aw i n a j ur i sdi ct i on wher e doi ng so vi ol at es 
t he r egul at i on of  t he l egal  pr of essi on i n t hat  j ur i sdi ct i on;  or   

( b)  assi st  a per son who i s not  a member  of  t he bar  i n t he 
per f or mance of  act i v i t y t hat  const i t ut es t he unaut hor i zed 
pr act i ce of  l aw.   

 

Wi sconsi n Commi t t ee Comment  
 

Thi s Wi sconsi n Supr eme Cour t  Rul e does not  i ncl ude t he 
ext ensi ve pr ovi s i ons concer ni ng mul t i j ur i sdi ct i onal  pr act i ce 
t hat  ar e cont ai ned i n t he Model  Rul e.  For  t hi s  r eason,  t he ABA 
Comment  i s not  i ncl uded.  The f ol l owi ng par agr aph was i ncl uded i n 
t he ol d ABA comment :  

The def i ni t i on of  t he pr act i ce of  l aw i s 
est abl i shed by l aw and var i es f r om one j ur i sdi ct i on t o 
anot her .  What ever  t he def i ni t i on,  l i mi t i ng t he 
pr act i ce of  l aw t o member s of  t he bar  pr ot ect s t he 
publ i c agai nst  r endi t i on of  l egal  ser vi ces by 
unqual i f i ed per sons.  Par agr aph ( b)  does not  pr ohi bi t  a 
l awyer  f r om empl oyi ng t he ser vi ces of  
par apr of essi onal s and del egat i ng f unct i ons t o t hem,  so 
l ong as t he l awyer  super vi ses t he del egat ed wor k and 
r et ai ns r esponsi bi l i t y  f or  t hei r  wor k.  See Rul e 5. 3.  
Li kewi se,  i t  does not  pr ohi bi t  l awyer s f r om pr ovi di ng 
pr of essi onal  advi ce and i nst r uct i on t o nonl awyer s 
whose empl oyment  r equi r es knowl edge of  l aw;  f or  
exampl e,  c l ai ms adj ust er s,  empl oyees of  f i nanci al  or  
commer ci al  i nst i t ut i ons,  soci al  wor ker s,  account ant s 
and per sons empl oyed i n gover nment  agenci es.  I n 
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addi t i on,  a l awyer  may counsel  nonl awyer s who wi sh t o 
pr oceed pr o se.   

 

SCR 20: 5. 6  Rest r i ct i ons on r i ght  t o pr act i ce 

A l awyer  shal l  not  par t i c i pat e i n of f er i ng or  maki ng:  

( a)  a par t ner shi p,  shar ehol der s,  oper at i ng,  empl oyment ,  or  
ot her  s i mi l ar  t ype of  agr eement  t hat  r est r i ct s t he r i ght  of  a 
l awyer  t o pr act i ce af t er  t er mi nat i on of  t he r el at i onshi p,  except  
an agr eement  concer ni ng benef i t s upon r et i r ement ;  or  

( b)  an agr eement  i n whi ch a r est r i ct i on on t he l awyer ' s 
r i ght  t o pr act i ce i s par t  of  t he set t l ement  of  a c l i ent  
cont r over sy.  

 

ABA Comment  
 

[ 1]  An agr eement  r est r i ct i ng t he r i ght  of  l awyer s t o 
pr act i ce af t er  l eavi ng a f i r m not  onl y l i mi t s t hei r  pr of essi onal  
aut onomy but  al so l i mi t s t he f r eedom of  c l i ent s t o choose a 
l awyer .  Par agr aph ( a)  pr ohi bi t s such agr eement s except  f or  
r est r i ct i ons i nci dent  t o pr ovi s i ons concer ni ng r et i r ement  
benef i t s f or  ser vi ce wi t h t he f i r m.  

[ 2]  Par agr aph ( b)  pr ohi bi t s a l awyer  f r om agr eei ng not  t o 
r epr esent  ot her  per sons i n connect i on wi t h set t l i ng a c l ai m on 
behal f  of  a c l i ent .  

[ 3]  Thi s Rul e does not  appl y t o pr ohi bi t  r est r i ct i ons t hat  
may be i ncl uded i n t he t er ms of  t he sal e of  a l aw pr act i ce 
pur suant  t o Rul e 1. 17.  

 

SCR 20: 5. 7  Li mi t ed l i abi l i t y  l egal  pr act i ce 

( a) ( 1)  A l awyer  may be a member  of  a l aw f i r m t hat  i s 
or gani zed as a l i mi t ed l i abi l i t y  or gani zat i on sol el y t o r ender  
pr of essi onal  l egal  ser vi ces under  t he l aws of  t hi s st at e,  
i ncl udi ng chs.  178 and 183 and subch.  XI X of  ch.  180.   The 
l awyer  may pr act i ce i n or  as a l i mi t ed l i abi l i t y  or gani zat i on i f  
t he l awyer  i s ot her wi se l i censed t o pr act i ce l aw i n t hi s st at e 
and t he or gani zat i on i s r egi st er ed under  sub.  ( b) .  

 ( 2)  Not hi ng i n t hi s r ul e or  t he l aws under  whi ch t he 
l awyer  or  l aw f i r m i s or gani zed shal l  r el i eve a l awyer  f r om 
per sonal  l i abi l i t y  f or  any act s,  er r or s or  omi ssi ons of  t he 
l awyer  ar i s i ng out  of  t he per f or mance of  pr of essi onal  ser vi ces.  

( b)  A l awyer  or  l aw f i r m t hat  i s or gani zed as a l i mi t ed 
l i abi l i t y  or gani zat i on shal l  f i l e an annual  r egi st r at i on wi t h 
t he st at e bar  of  Wi sconsi n i n a f or m and wi t h a f i l i ng f ee t hat  
shal l  be det er mi ned by t he st at e bar .   The annual  r egi st r at i on 
shal l  be s i gned by a l awyer  who i s l i censed t o pr act i ce l aw i n 
t hi s st at e and who hol ds an owner shi p i nt er est  i n t he 
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or gani zat i on seeki ng t o r egi st er  under  t hi s r ul e.   The annual  
r egi st r at i on shal l  i ncl ude al l  of  t he f ol l owi ng:  

 ( 1)  The name and addr ess of  t he or gani zat i on.  

 ( 2)  The names,  r esi dence addr esses,  st at es or  
j ur i sdi ct i ons wher e l i censed t o pr act i ce l aw,  and at t or ney 
r egi st r at i on number s of  t he l awyer s i n t he or gani zat i on and 
t hei r  owner shi p i nt er est  i n t he or gani zat i on.  

 ( 3)  A r epr esent at i on t hat  at  t he t i me of  t he f i l i ng each 
l awyer  i n t he or gani zat i on i s i n good st andi ng i n t hi s st at e or ,  
i f  l i censed t o pr act i ce l aw el sewher e,  i n t he st at es or  
j ur i sdi ct i ons i n whi ch he or  she i s l i censed.  

 ( 4)  A cer t i f i cat e of  i nsur ance i ssued by an i nsur ance 
car r i er  cer t i f y i ng t hat  i t  has i ssued t o t he or gani zat i on a 
pr of essi onal  l i abi l i t y  pol i cy t o t he or gani zat i on as pr ovi ded i n 
sub.  ( bm) .  

 ( 5)  Such ot her  i nf or mat i on as may be r equi r ed f r om t i me 
t o t i me by t he st at e bar  of  Wi sconsi n.  

( bm)  The pr of essi onal  l i abi l i t y  pol i cy under  sub.  ( b) ( 4)  
shal l  i dent i f y t he name of  t he pr of essi onal  l i abi l i t y  car r i er ,  
t he pol i cy number ,  t he expi r at i on dat e and t he l i mi t s and 
deduct i bl e.   Such pr of essi onal  l i abi l i t y  i nsur ance shal l  pr ovi de 
not  l ess t han t he f ol l owi ng l i mi t s of  l i abi l i t y :  

 ( 1)  For  a f i r m composed of  1 t o 3 l awyer s,  $100, 000 of  
combi ned i ndemni t y and def ense cost  cover age per  c l ai m,  wi t h a 
$300, 000 aggr egat e combi ned i ndemni t y and def ense cost  cover age 
amount  per  pol i cy per i od.  

 ( 2)  For  a f i r m composed of  4 t o 6 l awyer s,  $250, 000 of  
combi ned i ndemni t y and def ense cost  cover age per  c l ai m,  wi t h 
$750, 000 aggr egat e combi ned i ndemni t y and def ense cost  cover age 
amount  per  pol i cy per i od.  

 ( 3)  For  a f i r m composed of  7 t o 14 l awyer s,  $500, 000 of  
combi ned i ndemni t y and def ense cost  cover age per  c l ai m,  wi t h 
$1, 000, 000 aggr egat e combi ned i ndemni t y and def ense cost  
cover age amount  per  pol i cy per i od.  

 ( 4)  For  a f i r m composed of  15 t o 30 l awyer s,  $1, 000, 000 
of  combi ned i ndemni t y and def ense cost  cover age per  c l ai m,  wi t h 
$2, 000, 000 aggr egat e combi ned i ndemni t y and def ense cost  
cover age amount  per  pol i cy per i od.  

 ( 5)  For  a f i r m composed of  31 t o 50 l awyer s,  $4, 000, 000 
of  combi ned i ndemni t y and def ense cost  cover age per  c l ai m,  wi t h 
$4, 000, 000 aggr egat e combi ned i ndemni t y and def ense cost  
cover age amount  per  pol i cy per i od.  

 ( 6)  For  a f i r m composed of  51 or  mor e l awyer s,  
$10, 000, 000 of  combi ned i ndemni t y and def ense cost  cover age per  
c l ai m,  wi t h $10, 000, 000 aggr egat e combi ned i ndemni t y and def ense 
cost  cover age amount  per  pol i cy per i od.  

( c)  Not hi ng i n t hi s r ul e or  t he l aws under  whi ch a l awyer  
or  l aw f i r m i s  or gani zed shal l  di mi ni sh a l awyer ' s or  l aw f i r m' s  
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obl i gat i ons or  r esponsi bi l i t i es under  any pr ovi s i ons of  t hi s 
chapt er .  

( d)  A l aw f i r m t hat  i s or gani zed as a l i mi t ed l i abi l i t y  
or gani zat i on under  t he l aws of  any ot her  st at e or  j ur i sdi ct i on 
or  of  t he Uni t ed St at es sol el y f or  t he pur pose of  r ender i ng 
pr of essi onal  l egal  ser vi ces t hat  i s aut hor i zed t o do busi ness i n 
Wi sconsi n and t hat  has a l east  one l awyer  l i censed t o pr act i ce 
l aw i n Wi sconsi n may r egi st er  under  t hi s r ul e by compl yi ng wi t h 
t he pr ovi s i ons of  sub.  ( b) .  

( e)  A l awyer  or  l aw f i r m t hat  i s or gani zed as a l i mi t ed 
l i abi l i t y  or gani zat i on shal l  do al l  of  t he f ol l owi ng:  

 ( 1)  I ncl ude a wr i t t en desi gnat i on of  t he l i mi t ed 
l i abi l i t y  st r uct ur e as par t  of  i t s  name.  

 ( 2)  Pr ovi de t o c l i ent s and pot ent i al  c l i ent s i n wr i t i ng a 
pl ai n- Engl i sh summar y of  t he f eat ur es of  t he l i mi t ed l i abi l i t y  
l aw under  whi ch i t  i s  or gani zed and t he appl i cabl e pr ovi s i ons of  
t hi s chapt er .  

 

Wi sconsi n Commi t t ee Comment  
 

Thi s Wi sconsi n Supr eme Cour t  Rul e has no count er par t  i n t he 
Model  Rul es.  Model  Rul e 5. 7,  concer ni ng l aw- r el at ed ser vi ces,  i s  
not  par t  of  t hese r ul es.  

 

PUBLI C SERVI CE 
 

SCR 20: 6. 1  Vol unt ar y pr o bono publ i co ser vi ce 

Ever y l awyer  has a pr of essi onal  r esponsi bi l i t y  t o pr ovi de 
l egal  ser vi ces t o t hose unabl e t o pay.  A l awyer  shoul d aspi r e t o 
r ender  at  l east  50 hour s of  pr o bono publ i co l egal  ser vi ces per  
year .  I n f ul f i l l i ng t hi s r esponsi bi l i t y  t he l awyer  shoul d:  

( a)  pr ovi de a subst ant i al  maj or i t y of  t he 50 hour s of  l egal  
ser vi ces wi t hout  f ee or  expect at i on of  f ee t o:  

 ( 1)  per sons of  l i mi t ed means or  

 ( 2)  char i t abl e,  r el i gi ous,  c i v i c ,  communi t y,  gover nment al  
and educat i onal  or gani zat i ons i n mat t er s t hat  ar e desi gned 
pr i mar i l y t o addr ess t he needs of  per sons of  l i mi t ed means;  and 

( b)  pr ovi de any addi t i onal  ser vi ces t hr ough:  

 ( 1)  del i ver y of  l egal  ser vi ces at  no f ee or  subst ant i al l y 
r educed f ee t o i ndi v i dual s,  gr oups or  or gani zat i ons seeki ng t o 
secur e or  pr ot ect  c i v i l  r i ght s,  c i v i l  l i ber t i es or  publ i c 
r i ght s,  or  char i t abl e,  r el i gi ous,  c i v i c,  communi t y,  gover nment al  
and educat i onal  or gani zat i ons i n mat t er s i n f ur t her ance of  t hei r  
or gani zat i onal  pur poses,  wher e t he payment  of  st andar d l egal  
f ees woul d s i gni f i cant l y depl et e t he or gani zat i on' s economi c 
r esour ces or  woul d be ot her wi se i nappr opr i at e;  
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 ( 2)  del i ver y of  l egal  ser vi ces at  a subst ant i al l y  r educed 
f ee t o per sons of  l i mi t ed means;  or  

 ( 3)  par t i c i pat i on i n act i v i t i es f or  i mpr ovi ng t he l aw,  
t he l egal  syst em or  t he l egal  pr of essi on.  

I n addi t i on,  a l awyer  shoul d vol unt ar i l y  cont r i but e f i nanci al  
suppor t  t o or gani zat i ons t hat  pr ovi de l egal  ser vi ces t o per sons 
of  l i mi t ed means.  

 

ABA Comment  
 

[ 1]  Ever y l awyer ,  r egar dl ess of  pr of essi onal  pr omi nence or  
pr of essi onal  wor k l oad,  has a r esponsi bi l i t y  t o pr ovi de l egal  
ser vi ces t o t hose unabl e t o pay,  and per sonal  i nvol vement  i n t he 
pr obl ems of  t he di sadvant aged can be one of  t he most  r ewar di ng 
exper i ences i n t he l i f e of  a l awyer .  The Amer i can Bar  
Associ at i on ur ges al l  l awyer s t o pr ovi de a mi ni mum of  50 hour s 
of  pr o bono ser vi ces annual l y.  St at es,  however ,  may deci de t o 
choose a hi gher  or  l ower  number  of  hour s of  annual  ser vi ce 
( whi ch may be expr essed as a per cent age of  a l awyer ' s 
pr of essi onal  t i me)  dependi ng upon l ocal  needs and l ocal  
condi t i ons.  I t  i s  r ecogni zed t hat  i n some year s a l awyer  may 
r ender  gr eat er  or  f ewer  hour s t han t he annual  st andar d 
speci f i ed,  but  dur i ng t he cour se of  hi s or  her  l egal  car eer ,  
each l awyer  shoul d r ender  on aver age per  year ,  t he number  of  
hour s set  f or t h i n t hi s Rul e.  Ser vi ces can be per f or med i n c i v i l  
mat t er s or  i n cr i mi nal  or  quasi —cr i mi nal  mat t er s f or  whi ch t her e 
i s no gover nment  obl i gat i on t o pr ovi de f unds f or  l egal  
r epr esent at i on,  such as post —convi ct i on deat h penal t y appeal  
cases.  

[ 2]  Par agr aphs ( a) ( 1)  and ( 2)  r ecogni ze t he cr i t i cal  need 
f or  l egal  ser vi ces t hat  exi st s among per sons of  l i mi t ed means by 
pr ovi di ng t hat  a subst ant i al  maj or i t y of  t he l egal  ser vi ces 
r ender ed annual l y t o t he di sadvant aged be f ur ni shed wi t hout  f ee 
or  expect at i on of  f ee.  Legal  ser vi ces under  t hese par agr aphs 
consi st  of  a f ul l  r ange of  act i v i t i es,  i ncl udi ng i ndi v i dual  and 
cl ass r epr esent at i on,  t he pr ovi s i on of  l egal  adv i ce,  l egi s l at i ve 
l obbyi ng,  admi ni st r at i ve r ul e maki ng and t he pr ovi s i on of  f r ee 
t r ai ni ng or  ment or i ng t o t hose who r epr esent  per sons of  l i mi t ed 
means.  The var i et y of  t hese act i v i t i es shoul d f aci l i t at e 
par t i c i pat i on by gover nment  l awyer s,  even when r est r i ct i ons 
exi st  on t hei r  engagi ng i n t he out si de pr act i ce of  l aw.  

[ 3]  Per sons el i gi bl e f or  l egal  ser vi ces under  par agr aphs 
( a) ( 1)  and ( 2)  ar e t hose who qual i f y f or  par t i c i pat i on i n 
pr ogr ams f unded by t he Legal  Ser vi ces Cor por at i on and t hose 
whose i ncomes and f i nanci al  r esour ces ar e s l i ght l y above t he 
gui del i nes ut i l i zed by such pr ogr ams but  never t hel ess,  cannot  
af f or d counsel .  Legal  ser vi ces can be r ender ed t o i ndi v i dual s or  
t o or gani zat i ons such as homel ess shel t er s,  bat t er ed women' s 
cent er s and f ood pant r i es t hat  ser ve t hose of  l i mi t ed means.  The 
t er m " gover nment al  or gani zat i ons"  i ncl udes,  but  i s not  l i mi t ed 
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t o,  publ i c pr ot ect i on pr ogr ams and sect i ons of  gover nment al  or  
publ i c sect or  agenci es.  

[ 4]  Because ser vi ce must  be pr ovi ded wi t hout  f ee or  
expect at i on of  f ee,  t he i nt ent  of  t he l awyer  t o r ender  f r ee 
l egal  ser vi ces i s essent i al  f or  t he wor k per f or med t o f al l  
wi t hi n t he meani ng of  par agr aphs ( a) ( 1)  and ( 2) .  Accor di ngl y,  
ser vi ces r ender ed cannot  be consi der ed pr o bono i f  an 
ant i c i pat ed f ee i s uncol l ect ed,  but  t he awar d of  st at ut or y 
at t or neys'  f ees i n a case or i gi nal l y accept ed as pr o bono woul d 
not  di squal i f y such ser vi ces f r om i ncl usi on under  t hi s sect i on.  
Lawyer s who do r ecei ve f ees i n such cases ar e encour aged t o 
cont r i but e an appr opr i at e por t i on of  such f ees t o or gani zat i ons 
or  pr oj ect s t hat  benef i t  per sons of  l i mi t ed means.  

[ 5]  Whi l e i t  i s  possi bl e f or  a l awyer  t o f ul f i l l  t he annual  
r esponsi bi l i t y  t o per f or m pr o bono ser vi ces excl usi vel y t hr ough 
act i v i t i es descr i bed i n par agr aphs ( a) ( 1)  and ( 2) ,  t o t he ext ent  
t hat  any hour s of  ser vi ce r emai ned unf ul f i l l ed,  t he r emai ni ng 
commi t ment  can be met  i n a var i et y of  ways as set  f or t h i n 
par agr aph ( b) .  Const i t ut i onal ,  st at ut or y or  r egul at or y 
r est r i ct i ons may pr ohi bi t  or  i mpede gover nment  and publ i c sect or  
l awyer s and j udges f r om per f or mi ng t he pr o bono ser vi ces 
out l i ned i n par agr aphs ( a) ( 1)  and ( 2) .  Accor di ngl y,  wher e t hose 
r est r i ct i ons appl y,  gover nment  and publ i c sect or  l awyer s and 
j udges may f ul f i l l  t hei r  pr o bono r esponsi bi l i t y  by per f or mi ng 
ser vi ces out l i ned i n par agr aph ( b) .  

[ 6]  Par agr aph ( b) ( 1)  i ncl udes t he pr ovi s i on of  cer t ai n 
t ypes of  l egal  ser vi ces t o t hose whose i ncomes and f i nanci al  
r esour ces pl ace t hem above l i mi t ed means.  I t  al so per mi t s t he 
pr o bono l awyer  t o accept  a subst ant i al l y  r educed f ee f or  
ser vi ces.  Exampl es of  t he t ypes of  i ssues t hat  may be addr essed 
under  t hi s par agr aph i ncl ude Fi r st  Amendment  c l ai ms,  Ti t l e VI I  
c l ai ms and envi r onment al  pr ot ect i on c l ai ms.  Addi t i onal l y,  a wi de 
r ange of  or gani zat i ons may be r epr esent ed,  i ncl udi ng soci al  
ser vi ce,  medi cal  r esear ch,  cul t ur al  and r el i gi ous gr oups.  

[ 7]  Par agr aph ( b) ( 2)  cover s i nst ances i n whi ch l awyer s 
agr ee t o and r ecei ve a modest  f ee f or  f ur ni shi ng l egal  ser vi ces 
t o per sons of  l i mi t ed means.  Par t i c i pat i on i n j udi car e pr ogr ams 
and accept ance of  cour t  appoi nt ment s i n whi ch t he f ee i s 
subst ant i al l y  bel ow a l awyer ' s usual  r at e ar e encour aged under  
t hi s sect i on.  

[ 8]  Par agr aph ( b) ( 3)  r ecogni zes t he val ue of  l awyer s 
engagi ng i n act i v i t i es t hat  i mpr ove t he l aw,  t he l egal  syst em or  
t he l egal  pr of essi on.  Ser vi ng on bar  associ at i on commi t t ees,  
ser vi ng on boar ds of  pr o bono or  l egal  ser vi ces pr ogr ams,  t aki ng 
par t  i n Law Day act i v i t i es,  act i ng as a cont i nui ng l egal  
educat i on i nst r uct or ,  a medi at or  or  an ar bi t r at or  and engagi ng 
i n l egi s l at i ve l obbyi ng t o i mpr ove t he l aw,  t he l egal  syst em or  
t he pr of essi on ar e a f ew exampl es of  t he many act i v i t i es t hat  
f al l  wi t hi n t hi s par agr aph.  

[ 9]  Because t he pr ovi s i on of  pr o bono ser vi ces i s a 
pr of essi onal  r esponsi bi l i t y ,  i t  i s  t he i ndi v i dual  et hi cal  
commi t ment  of  each l awyer .  Never t hel ess,  t her e may be t i mes when 
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i t  i s  not  f easi bl e f or  a l awyer  t o engage i n pr o bono ser vi ces.  
At  such t i mes a l awyer  may di schar ge t he pr o bono r esponsi bi l i t y  
by pr ovi di ng f i nanci al  suppor t  t o or gani zat i ons pr ovi di ng f r ee 
l egal  ser vi ces t o per sons of  l i mi t ed means.  Such f i nanci al  
suppor t  shoul d be r easonabl y equi val ent  t o t he val ue of  t he 
hour s of  ser vi ce t hat  woul d have ot her wi se been pr ovi ded.  I n 
addi t i on,  at  t i mes i t  may be mor e f easi bl e t o sat i sf y t he pr o 
bono r esponsi bi l i t y  col l ect i vel y ,  as by a f i r m' s aggr egat e pr o 
bono act i v i t i es.  

[ 10]  Because t he ef f or t s of  i ndi v i dual  l awyer s ar e not  
enough t o meet  t he need f or  f r ee l egal  ser vi ces t hat  exi st s 
among per sons of  l i mi t ed means,  t he gover nment  and t he 
pr of essi on have i nst i t ut ed addi t i onal  pr ogr ams t o pr ovi de t hose 
ser vi ces.  Ever y l awyer  shoul d f i nanci al l y suppor t  such pr ogr ams,  
i n addi t i on t o ei t her  pr ovi di ng di r ect  pr o bono ser vi ces or  
maki ng f i nanci al  cont r i but i ons when pr o bono ser vi ce i s not  
f easi bl e.  

[ 11]  Law f i r ms shoul d act  r easonabl y t o enabl e and 
encour age al l  l awyer s i n t he f i r m t o pr ovi de t he pr o bono l egal  
ser vi ces cal l ed f or  by t hi s Rul e.  

[ 12]  The r esponsi bi l i t y  set  f or t h i n t hi s Rul e i s not  
i nt ended t o be enf or ced t hr ough di sci pl i nar y pr ocess.  

 

SCR 20: 6. 2  Accept i ng appoi nt ment s  

A l awyer  shal l  not  seek t o avoi d appoi nt ment  by a t r i bunal  
t o r epr esent  a per son except  f or  good cause,  such as:   

( a)  r epr esent i ng t he cl i ent  i s  l i kel y t o r esul t  i n 
v i ol at i on of  t he Rul es of  Pr of essi onal  Conduct  or  ot her  l aw;   

( b)  r epr esent i ng t he cl i ent  i s  l i kel y t o r esul t  i n an 
unr easonabl e f i nanci al  bur den on t he l awyer ;  or    

( c)  t he c l i ent  or  t he cause i s so r epugnant  t o t he l awyer  
as t o be l i kel y t o i mpai r  t he c l i ent —l awyer  r el at i onshi p or  t he 
l awyer ' s abi l i t y  t o r epr esent  t he c l i ent .   

 

ABA Comment  
 

[ 1]  A l awyer  or di nar i l y  i s  not  obl i ged t o accept  a c l i ent  
whose char act er  or  cause t he l awyer  r egar ds as r epugnant .  The 
l awyer ' s f r eedom t o sel ect  c l i ent s i s,  however ,  qual i f i ed.  Al l  
l awyer s have a r esponsi bi l i t y  t o assi st  i n pr ovi di ng pr o bono 
publ i co ser vi ce.  See Rul e 6. 1.  An i ndi v i dual  l awyer  f ul f i l l s  
t hi s r esponsi bi l i t y  by accept i ng a f ai r  shar e of  unpopul ar  
mat t er s or  i ndi gent  or  unpopul ar  c l i ent s.  A l awyer  may al so be 
subj ect  t o appoi nt ment  by a cour t  t o ser ve unpopul ar  c l i ent s or  
per sons unabl e t o af f or d l egal  ser vi ces.  

 

Appoi nt ed Counsel  
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[ 2]  For  good cause a l awyer  may seek t o decl i ne an 
appoi nt ment  t o r epr esent  a per son who cannot  af f or d t o r et ai n 
counsel  or  whose cause i s unpopul ar .  Good cause exi st s i f  t he 
l awyer  coul d not  handl e t he mat t er  compet ent l y,  see Rul e 1. 1,  or  
i f  under t aki ng t he r epr esent at i on woul d r esul t  i n an i mpr oper  
conf l i c t  of  i nt er est ,  f or  exampl e,  when t he cl i ent  or  t he cause 
i s so r epugnant  t o t he l awyer  as t o be l i kel y t o i mpai r  t he 
c l i ent - l awyer  r el at i onshi p or  t he l awyer ' s abi l i t y  t o r epr esent  
t he c l i ent .  A l awyer  may al so seek t o decl i ne an appoi nt ment  i f  
accept ance woul d be unr easonabl y bur densome,  f or  exampl e,  when 
i t  woul d i mpose a f i nanci al  sacr i f i ce so gr eat  as t o be unj ust .  

[ 3]  An appoi nt ed l awyer  has t he same obl i gat i ons t o t he 
c l i ent  as r et ai ned counsel ,  i ncl udi ng t he obl i gat i ons of  l oyal t y  
and conf i dent i al i t y ,  and i s subj ect  t o t he same l i mi t at i ons on 
t he cl i ent - l awyer  r el at i onshi p,  such as t he obl i gat i on t o 
r ef r ai n f r om assi st i ng t he c l i ent  i n v i ol at i on of  t he Rul es.  

 

SCR 20: 6. 3  Member shi p i n l egal  ser vi ces or gani zat i on 

A l awyer  may ser ve as a di r ect or ,  of f i cer  or  member  of  a 
l egal  ser vi ces or gani zat i on,  apar t  f r om t he l aw f i r m i n whi ch 
t he l awyer  pr act i ces,  not wi t hst andi ng t hat  t he or gani zat i on 
ser ves per sons havi ng i nt er est s adver se t o a c l i ent  of  t he 
l awyer .  The l awyer  shal l  not  knowi ngl y par t i c i pat e i n a deci s i on 
or  act i on of  t he or gani zat i on:    

( a)  i f  par t i c i pat i ng i n t he deci s i on woul d be i ncompat i bl e 
wi t h t he l awyer ' s obl i gat i ons t o a c l i ent  under  SCR 20: 1. 7;  or   

( b)  wher e t he deci s i on coul d have a mat er i al  adver se ef f ect  
on t he r epr esent at i on of  a c l i ent  of  t he or gani zat i on whose 
i nt er est s ar e adver se t o a c l i ent  of  t he l awyer .   

 

ABA Comment  
 

[ 1]  Lawyer s shoul d be encour aged t o suppor t  and par t i c i pat e 
i n l egal  ser vi ce or gani zat i ons.  A l awyer  who i s an of f i cer  or  a 
member  of  such an or gani zat i on does not  t her eby have a c l i ent -
l awyer  r el at i onshi p wi t h per sons ser ved by t he or gani zat i on.  
However ,  t her e i s pot ent i al  conf l i c t  bet ween t he i nt er est s of  
such per sons and t he i nt er est s of  t he l awyer ' s c l i ent s.  I f  t he 
possi bi l i t y  of  such conf l i c t  di squal i f i ed a l awyer  f r om ser vi ng 
on t he boar d of  a l egal  ser vi ces or gani zat i on,  t he pr of essi on' s 
i nvol vement  i n such or gani zat i ons woul d be sever el y cur t ai l ed.  

[ 2]  I t  may be necessar y i n appr opr i at e cases t o r eassur e a 
c l i ent  of  t he or gani zat i on t hat  t he r epr esent at i on wi l l  not  be 
af f ect ed by conf l i c t i ng l oyal t i es of  a member  of  t he boar d.  
Est abl i shed,  wr i t t en pol i c i es i n t hi s r espect  can enhance t he 
cr edi bi l i t y  of  such assur ances.  
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SCR 20: 6. 4  Law r ef or m act i v i t i es af f ect i ng c l i ent  
i nt er est s 

A l awyer  may ser ve as a di r ect or ,  of f i cer  or  member  of  an 
or gani zat i on i nvol ved i n r ef or m of  t he l aw or  i t s admi ni st r at i on 
not wi t hst andi ng t hat  t he r ef or m may af f ect  t he i nt er est s of  a 
c l i ent  of  t he l awyer .  When t he l awyer  knows t hat  t he i nt er est s 
of  a c l i ent  may be mat er i al l y  benef i t ed by a deci s i on i n whi ch 
t he l awyer  par t i c i pat es,  t he l awyer  shal l  di scl ose t hat  f act  but  
need not  i dent i f y t he c l i ent .   

 

ABA Comment  
 

[ 1]  Lawyer s i nvol ved i n or gani zat i ons seeki ng l aw r ef or m 
gener al l y do not  have a c l i ent —l awyer  r el at i onshi p wi t h t he 
or gani zat i on.  Ot her wi se,  i t  mi ght  f ol l ow t hat  a l awyer  coul d not  
be i nvol ved i n a bar  associ at i on l aw r ef or m pr ogr am t hat  mi ght  
i ndi r ect l y af f ect  a c l i ent .  See al so Rul e 1. 2( b) .  For  exampl e,  a 
l awyer  speci al i z i ng i n ant i t r ust  l i t i gat i on mi ght  be r egar ded as 
di squal i f i ed f r om par t i c i pat i ng i n dr af t i ng r evi s i ons of  r ul es 
gover ni ng t hat  subj ect .  I n det er mi ni ng t he nat ur e and scope of  
par t i c i pat i on i n such act i v i t i es ,  a l awyer  shoul d be mi ndf ul  of  
obl i gat i ons t o c l i ent s under  ot her  Rul es,  par t i cul ar l y Rul e 1. 7.  
A l awyer  i s pr of essi onal l y obl i gat ed t o pr ot ect  t he i nt egr i t y of  
t he pr ogr am by maki ng an appr opr i at e di scl osur e wi t hi n t he 
or gani zat i on when t he l awyer  knows a pr i vat e c l i ent  mi ght  be 
mat er i al l y  benef i t ed.  

 

SCR 20: 6. 5  Nonpr of i t  and cour t - annexed l i mi t ed l egal  
ser vi ces pr ogr ams 

( a)  A l awyer  who,  under  t he auspi ces of  a pr ogr am sponsor ed 
by a nonpr of i t  or gani zat i on,  a bar  associ at i on,  an accr edi t ed 
l aw school ,  or  a cour t ,  pr ovi des shor t - t er m l i mi t ed l egal  
ser vi ces t o a c l i ent  wi t hout  expect at i on by ei t her  t he l awyer  or  
t he c l i ent  t hat  t he l awyer  wi l l  pr ovi de cont i nui ng 
r epr esent at i on i n t he mat t er :  

 ( 1)  i s  subj ect  t o SCR 20: 1. 7 and SCR 20: 1. 9( a)  onl y i f  
t he l awyer  knows t hat  t he r epr esent at i on of  t he c l i ent  i nvol ves 
a conf l i c t  of  i nt er est ;  and  

 ( 2)  i s  subj ect  t o SCR 20: 1. 10 onl y i f  t he l awyer  knows 
t hat  anot her  l awyer  associ at ed wi t h t he l awyer  i n a l aw f i r m i s 
di squal i f i ed by SCR 20: 1. 7 or  SCR 20: 1. 9( a)  wi t h r espect  t o t he 
mat t er .  

( b)  Except  as pr ovi ded i n par .  ( a) ( 2) ,  SCR 20: 1. 10 i s 
i nappl i cabl e t o a r epr esent at i on gover ned by t hi s r ul e.  

 

Wi sconsi n Commi t t ee Comment  
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Unl i ke t he Model  Rul e,  par agr aph ( a)  expr essl y pr ovi des 
cover age f or  pr ogr ams sponsor ed by bar  associ at i ons and 
accr edi t ed l aw school s.  

 

ABA Comment  
 

[ 1]  Legal  ser vi ces or gani zat i ons,  cour t s and var i ous 
nonpr of i t  or gani zat i ons have est abl i shed pr ogr ams t hr ough whi ch 
l awyer s pr ovi de shor t - t er m l i mi t ed l egal  ser vi ces—such as advi ce 
or  t he compl et i on of  l egal  f or ms—t hat  wi l l  assi st  per sons t o 
addr ess t hei r  l egal  pr obl ems wi t hout  f ur t her  r epr esent at i on by a 
l awyer .  I n t hese pr ogr ams,  such as l egal - advi ce hot l i nes,  
advi ce- onl y c l i ni cs or  pr o se counsel i ng pr ogr ams,  a c l i ent -
l awyer  r el at i onshi p i s est abl i shed,  but  t her e i s no expect at i on 
t hat  t he l awyer ' s r epr esent at i on of  t he c l i ent  wi l l  cont i nue 
beyond t he l i mi t ed consul t at i on.  Such pr ogr ams ar e nor mal l y 
oper at ed under  c i r cumst ances i n whi ch i t  i s  not  f easi bl e f or  a 
l awyer  t o syst emat i cal l y scr een f or  conf l i c t s of  i nt er est  as i s 
gener al l y r equi r ed bef or e under t aki ng a r epr esent at i on.  See,  
e. g. ,  Rul es 1. 7,  1. 9 and 1. 10.  

[ 2]  A l awyer  who pr ovi des shor t - t er m l i mi t ed l egal  ser vi ces 
pur suant  t o t hi s  Rul e must  secur e t he c l i ent ' s i nf or med consent  
t o t he l i mi t ed scope of  t he r epr esent at i on.  See Rul e 1. 2( c) .  I f  
a shor t - t er m l i mi t ed r epr esent at i on woul d not  be r easonabl e 
under  t he c i r cumst ances,  t he l awyer  may of f er  advi ce t o t he 
c l i ent  but  must  al so advi se t he c l i ent  of  t he need f or  f ur t her  
assi st ance of  counsel .  Except  as pr ovi ded i n t hi s Rul e,  t he 
Rul es of  Pr of ess i onal  Conduct ,  i ncl udi ng Rul es 1. 6 and 1. 9( c) ,  
ar e appl i cabl e t o t he l i mi t ed r epr esent at i on.  

[ 3]  Because a l awyer  who i s r epr esent i ng a c l i ent  i n t he 
c i r cumst ances addr essed by t hi s Rul e or di nar i l y  i s  not  abl e t o 
check syst emat i cal l y f or  conf l i c t s of  i nt er est ,  par agr aph ( a)  
r equi r es compl i ance wi t h Rul es 1. 7 or  1. 9( a)  onl y i f  t he l awyer  
knows t hat  t he r epr esent at i on pr esent s a conf l i c t  of  i nt er est  
f or  t he l awyer ,  and wi t h Rul e 1. 10 onl y i f  t he l awyer  knows t hat  
anot her  l awyer  i n t he l awyer ' s f i r m i s di squal i f i ed by Rul es 1. 7 
or  1. 9( a)  i n t he mat t er .  

[ 4]  Because t he l i mi t ed nat ur e of  t he ser vi ces 
s i gni f i cant l y r educes t he r i sk  of  conf l i c t s of  i nt er est  wi t h 
ot her  mat t er s bei ng handl ed by t he l awyer ' s f i r m,  par agr aph ( b)  
pr ovi des t hat  Rul e 1. 10 i s i nappl i cabl e t o a r epr esent at i on 
gover ned by t hi s Rul e except  as pr ovi ded by par agr aph ( a) ( 2) .  
Par agr aph ( a) ( 2)  r equi r es t he par t i c i pat i ng l awyer  t o compl y 
wi t h Rul e 1. 10 when t he l awyer  knows t hat  t he l awyer ' s f i r m i s  
di squal i f i ed by Rul es 1. 7 or  1. 9( a) .  By v i r t ue of  par agr aph ( b) ,  
however ,  a l awyer ' s par t i c i pat i on i n a shor t - t er m l i mi t ed l egal  
ser vi ces pr ogr am wi l l  not  pr ecl ude t he l awyer ' s f i r m f r om 
under t aki ng or  cont i nui ng t he r epr esent at i on of  a c l i ent  wi t h 
i nt er est s adver se t o a c l i ent  bei ng r epr esent ed under  t he 
pr ogr am' s auspi ces.  Nor  wi l l  t he per sonal  di squal i f i cat i on of  a 
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l awyer  par t i c i pat i ng i n t he pr ogr am be i mput ed t o ot her  l awyer s 
par t i c i pat i ng i n t he pr ogr am.  

[ 5]  I f ,  af t er  commenci ng a shor t - t er m l i mi t ed 
r epr esent at i on i n accor dance wi t h t hi s Rul e,  a l awyer  under t akes 
t o r epr esent  t he c l i ent  i n t he mat t er  on an ongoi ng basi s,  Rul es 
1. 7,  1. 9( a)  and 1. 10 become appl i cabl e.  

 

I NFORMATI ON ABOUT LEGAL SERVI CES 
 

SCR 20: 7. 1  Communi cat i ons concer ni ng a l awyer ' s ser vi ces 

A l awyer  shal l  not  make a f al se or  mi sl eadi ng communi cat i on 
about  t he l awyer  or  t he l awyer ' s ser vi ces.  A communi cat i on i s 
f al se or  mi sl eadi ng i f  i t :    

( a)  cont ai ns a mat er i al  mi sr epr esent at i on of  f act  or  l aw,  
or  omi t s a f act  necessar y t o make t he st at ement  consi der ed as a 
whol e not  mat er i al l y  mi sl eadi ng;   

( b)  i s  l i kel y t o cr eat e an unj ust i f i ed expect at i on about  
r esul t s t he l awyer  can achi eve,  or  st at es or  i mpl i es t hat  t he 
l awyer  can achi eve r esul t s by means t hat  v i ol at e t he Rul es of  
Pr of essi onal  Conduct  or  ot her  l aw;  or   

( c)  compar es t he l awyer ' s ser vi ces wi t h ot her  l awyer s '  
ser vi ces,  unl ess t he compar i son can be f act ual l y subst ant i at ed;  
or   

( d)  cont ai ns any pai d t est i moni al  about ,  or  pai d 
endor sement  of ,  t he l awyer  wi t hout  i dent i f y i ng t he f act  t hat  
payment  has been made or ,  i f  t he t est i moni al  or  endor sement  i s 
not  made by an act ual  c l i ent ,  wi t hout  i dent i f y i ng t hat  f act .    

 

Wi sconsi n Commi t t ee Comment  
 

Par agr aphs ( b)  t hr ough ( d)  of  t he Wi sconsi n Supr eme Cour t  
Rul e ar e not  cont ai ned i n t he Model  Rul e.  

 

ABA Comment  
 

[ 1]  Thi s Rul e gover ns al l  communi cat i ons about  a l awyer ' s 
ser vi ces,  i ncl udi ng adver t i s i ng per mi t t ed by Rul e 7. 2.  What ever  
means ar e used t o make known a l awyer ' s ser vi ces,  st at ement s 
about  t hem must  be t r ut hf ul .  

[ 2]  Tr ut hf ul  st at ement s t hat  ar e mi sl eadi ng ar e al so 
pr ohi bi t ed by t hi s Rul e.  A t r ut hf ul  st at ement  i s mi sl eadi ng i f  
i t  omi t s a f act  necessar y t o make t he l awyer ' s communi cat i on 
consi der ed as a whol e not  mat er i al l y  mi sl eadi ng.  A t r ut hf ul  
st at ement  i s al so mi sl eadi ng i f  t her e i s  a subst ant i al  
l i kel i hood t hat  i t  wi l l  l ead a r easonabl e per son t o f or mul at e a 
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speci f i c  concl usi on about  t he l awyer  or  t he l awyer ' s ser vi ces 
f or  whi ch t her e i s no r easonabl e f act ual  f oundat i on.  

[ 3]  An adver t i sement  t hat  t r ut hf ul l y r epor t s a l awyer ' s 
achi evement s on behal f  of  c l i ent s or  f or mer  c l i ent s may be 
mi sl eadi ng i f  pr esent ed so as t o l ead a r easonabl e per son t o 
f or m an unj ust i f i ed expect at i on t hat  t he same r esul t s coul d be 
obt ai ned f or  ot her  c l i ent s i n s i mi l ar  mat t er s wi t hout  r ef er ence 
t o t he speci f i c  f act ual  and l egal  c i r cumst ances of  each cl i ent ' s 
case.  Si mi l ar l y,  an unsubst ant i at ed compar i son of  t he l awyer ' s 
ser vi ces or  f ees wi t h t he ser vi ces or  f ees of  ot her  l awyer s may 
be mi sl eadi ng i f  pr esent ed wi t h such speci f i c i t y as woul d l ead a 
r easonabl e per son t o concl ude t hat  t he compar i son can be 
subst ant i at ed.  The i ncl usi on of  an appr opr i at e di scl ai mer  or  
qual i f y i ng l anguage may pr ecl ude a f i ndi ng t hat  a st at ement  i s 
l i kel y t o cr eat e unj ust i f i ed expect at i ons or  ot her wi se mi sl ead a 
pr ospect i ve c l i ent .  

[ 4]  See al so Rul e 8. 4( e)  f or  t he pr ohi bi t i on agai nst  
st at i ng or  i mpl yi ng an abi l i t y  t o i nf l uence i mpr oper l y a 
gover nment  agency or  of f i c i al  or  t o achi eve r esul t s by means 
t hat  v i ol at e t he Rul es of  Pr of essi onal  Conduct  or  ot her  l aw.  

 

SCR 20: 7. 2  Adver t i s i ng  

( a)  Subj ect  t o t he r equi r ement s of  SCR 20: 7. 1 and SCR 
20: 7. 3,  a l awyer  may adver t i se ser vi ces t hr ough wr i t t en,  
r ecor ded or  el ect r oni c communi cat i on,  i ncl udi ng publ i c medi a.    

( b)  A l awyer  shal l  not  gi ve anyt hi ng of  val ue t o a per son 
f or  r ecommendi ng t he l awyer ' s ser vi ces,  except  t hat  a l awyer  
may:   

 ( 1)  pay t he r easonabl e cost  of  adver t i sement s or  
communi cat i ons per mi t t ed by t hi s r ul e;  

 ( 2)  pay t he usual  char ges of  a l egal  ser vi ce pl an or  a 
not - f or - pr of i t  or  qual i f i ed l awyer  r ef er r al  ser vi ce.   A 
qual i f i ed l awyer  r ef er r al  ser vi ce i s a l awyer  r ef er r al  ser vi ce 
t hat  has been appr oved by an appr opr i at e r egul at or y aut hor i t y;  

 ( 3)  pay f or  a l aw pr act i ce i n accor dance wi t h SCR 
20: 1. 17;  and 

 ( 4)  r ef er  c l i ent s t o anot her  l awyer  or  nonl awyer  
pr of essi onal  pur suant  t o an agr eement  not  ot her wi se pr ohi bi t ed 
under  t hese r ul es t hat  pr ovi des f or  t he ot her  per son t o r ef er  
c l i ent s or  cust omer s t o t he l awyer ,  i f  

  ( i )  t he r eci pr ocal  r ef er r al  ar r angement  i s not  
excl usi ve;  

  ( i i )  t he c l i ent  gi ves i nf or med consent ;   

  ( i i i )  t her e i s no i nt er f er ence wi t h t he l awyer ' s 
i ndependence of  pr of essi onal  j udgment  or  wi t h t he c l i ent - l awyer  
r el at i onshi p;  and 

  ( i v)  i nf or mat i on r el at i ng t o r epr esent at i on of  a 
c l i ent  i s  pr ot ect ed as r equi r ed by SCR 20: 1. 6.  
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( c)  Any communi cat i on made pur suant  t o t hi s r ul e shal l  
i ncl ude t he name and of f i ce addr ess of  at  l east  one l awyer  or  
l aw f i r m r esponsi bl e f or  i t s  cont ent .  

 

Wi sconsi n Commi t t ee Comment  
 

Par agr aph ( b) ( 4)  di f f er s f r om t he Model  Rul e by r equi r i ng 
addi t i onal  saf eguar ds consi st ent  wi t h t hose f ound i n SCR 
20: 1. 8( f ) .  Lawyer s shoul d consi der  t he " f ee- spl i t t i ng"  
pr ovi s i ons cont ai ned i n SCR 20: 5. 4 when consi der i ng t hei r  
obl i gat i ons under  t hi s pr ovi s i on.   

 

ABA Comment  
 

[ 1]  To assi st  t he publ i c i n obt ai ni ng l egal  ser vi ces,  
l awyer s shoul d be al l owed t o make known t hei r  ser vi ces not  onl y 
t hr ough r eput at i on but  al so t hr ough or gani zed i nf or mat i on 
campai gns i n t he f or m of  adver t i s i ng.  Adver t i s i ng i nvol ves an 
act i ve quest  f or  c l i ent s,  cont r ar y t o t he t r adi t i on t hat  a 
l awyer  shoul d not  seek cl i ent el e.  However ,  t he publ i c ' s need t o 
know about  l egal  ser vi ces can be f ul f i l l ed i n par t  t hr ough 
adver t i s i ng.  Thi s need i s par t i cul ar l y acut e i n t he case of  
per sons of  moder at e means who have not  made ext ensi ve use of  
l egal  ser vi ces.  The i nt er est  i n expandi ng publ i c i nf or mat i on 
about  l egal  ser vi ces ought  t o pr evai l  over  consi der at i ons of  
t r adi t i on.  Never t hel ess,  adver t i s i ng by l awyer s ent ai l s t he r i sk 
of  pr act i ces t hat  ar e mi sl eadi ng or  over r eachi ng.  

[ 2]  Thi s Rul e per mi t s publ i c di ssemi nat i on of  i nf or mat i on 
concer ni ng a l awyer ' s name or  f i r m name,  addr ess and t el ephone 
number ;  t he k i nds of  ser vi ces t he l awyer  wi l l  under t ake;  t he 
basi s on whi ch t he l awyer ' s  f ees ar e det er mi ned,  i ncl udi ng 
pr i ces f or  speci f i c  ser vi ces and payment  and cr edi t  
ar r angement s;  a l awyer ' s f or ei gn l anguage abi l i t y ;  names of  
r ef er ences and,  wi t h t hei r  consent ,  names of  c l i ent s r egul ar l y  
r epr esent ed;  and ot her  i nf or mat i on t hat  mi ght  i nvi t e t he 
at t ent i on of  t hose seeki ng l egal  assi st ance.  

[ 3]  Quest i ons of  ef f ect i veness and t ast e i n adver t i s i ng ar e 
mat t er s of  specul at i on and subj ect i ve j udgment .  Some 
j ur i sdi ct i ons have had ext ensi ve pr ohi bi t i ons agai nst  t el evi s i on 
adver t i s i ng,  agai nst  adver t i s i ng goi ng beyond speci f i ed f act s 
about  a l awyer ,  or  agai nst  " undi gni f i ed"  adver t i s i ng.  Tel evi s i on 
i s now one of  t he most  power f ul  medi a f or  get t i ng i nf or mat i on t o 
t he publ i c,  par t i cul ar l y per sons of  l ow and moder at e i ncome;  
pr ohi bi t i ng t el evi s i on adver t i s i ng,  t her ef or e,  woul d i mpede t he 
f l ow of  i nf or mat i on about  l egal  ser vi ces t o many sect or s of  t he 
publ i c.  Li mi t i ng t he i nf or mat i on t hat  may be adver t i sed has a 
s i mi l ar  ef f ect  and assumes t hat  t he bar  can accur at el y f or ecast  
t he k i nd of  i nf or mat i on t hat  t he publ i c woul d r egar d as 
r el evant .  Si mi l ar l y,  el ect r oni c medi a,  such as t he I nt er net ,  can 
be an i mpor t ant  sour ce of  i nf or mat i on about  l egal  ser vi ces,  and 
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l awf ul  communi cat i on by el ect r oni c mai l  i s  per mi t t ed by t hi s 
Rul e.  But  see Rul e 7. 3( a)  f or  t he pr ohi bi t i on agai nst  t he 
sol i c i t at i on of  a pr ospect i ve c l i ent  t hr ough a r eal - t i me 
el ect r oni c exchange t hat  i s not  i ni t i at ed by t he pr ospect i ve 
c l i ent .  

[ 4]  Nei t her  t hi s Rul e nor  Rul e 7. 3 pr ohi bi t s communi cat i ons 
aut hor i zed by l aw,  such as not i ce t o member s of  a c l ass i n c l ass 
act i on l i t i gat i on.  

 

Payi ng Ot her s t o Recommend a Lawyer  

[ 5]  Lawyer s ar e not  per mi t t ed t o pay ot her s f or  channel i ng 
pr of essi onal  wor k.  Par agr aph ( b) ( 1) ,  however ,  al l ows a l awyer  t o 
pay f or  adver t i s i ng and communi cat i ons per mi t t ed by t hi s Rul e,  
i ncl udi ng t he cost s of  pr i nt  di r ect or y l i s t i ngs,  on- l i ne 
di r ect or y l i s t i ngs,  newspaper  ads,  t el evi s i on and r adi o ai r t i me,  
domai n- name r egi st r at i ons,  sponsor shi p f ees,  banner  ads,  and 
gr oup adver t i s i ng.  A l awyer  may compensat e empl oyees,  agent s and 
vendor s who ar e engaged t o pr ovi de mar ket i ng or  c l i ent -
devel opment  ser vi ces,  such as publ i c i st s,  publ i c- r el at i ons 
per sonnel ,  busi ness- devel opment  st af f  and websi t e desi gner s.  See 
Rul e 5. 3 f or  t he dut i es of  l awyer s and l aw f i r ms wi t h r espect  t o 
t he conduct  of  nonl awyer s who pr epar e mar ket i ng mat er i al s f or  
t hem.  

[ 6]  A l awyer  may pay t he usual  char ges of  a l egal  ser vi ce 
pl an or  a not - f or - pr of i t  or  qual i f i ed l awyer  r ef er r al  ser vi ce.  A 
l egal  ser vi ce pl an i s a pr epai d or  gr oup l egal  ser vi ce pl an or  a 
s i mi l ar  del i ver y  syst em t hat  assi st s pr ospect i ve c l i ent s t o 
secur e l egal  r epr esent at i on.  A l awyer  r ef er r al  ser vi ce,  on t he 
ot her  hand,  i s any or gani zat i on t hat  hol ds i t sel f  out  t o t he 
publ i c as a l awyer  r ef er r al  ser v i ce.  Such r ef er r al  ser vi ces ar e 
under st ood by l ayper sons t o be consumer - or i ent ed or gani zat i ons 
t hat  pr ovi de unbi ased r ef er r al s  t o l awyer s wi t h appr opr i at e 
exper i ence i n t he subj ect  mat t er  of  t he r epr esent at i on and 
af f or d ot her  c l i ent  pr ot ect i ons,  such as compl ai nt  pr ocedur es or  
mal pr act i ce i nsur ance r equi r ement s.  Consequent l y,  t hi s Rul e onl y 
per mi t s a l awyer  t o pay t he usual  char ges of  a not - f or - pr of i t  or  
qual i f i ed l awyer  r ef er r al  ser vi ce.  A qual i f i ed l awyer  r ef er r al  
ser vi ce i s one t hat  i s appr oved by an appr opr i at e r egul at or y 
aut hor i t y as af f or di ng adequat e pr ot ect i ons f or  pr ospect i ve 
c l i ent s.  See,  e. g. ,  t he Amer i can Bar  Associ at i on' s Model  Supr eme 
Cour t  Rul es Gover ni ng Lawyer  Ref er r al  Ser vi ces and Model  Lawyer  
Ref er r al  and I nf or mat i on Ser vi ce Qual i t y Assur ance Act  
( r equi r i ng t hat  or gani zat i ons t hat  ar e i dent i f i ed as l awyer  
r ef er r al  ser vi ces ( i )  per mi t  t he par t i c i pat i on of  al l  l awyer s 
who ar e l i censed and el i gi bl e t o pr act i ce i n t he j ur i sdi ct i on 
and who meet  r easonabl e obj ect i ve el i gi bi l i t y  r equi r ement s as 
may be est abl i shed by t he r ef er r al  ser vi ce f or  t he pr ot ect i on of  
pr ospect i ve c l i ent s;  ( i i )  r equi r e each par t i c i pat i ng l awyer  t o 
car r y r easonabl y adequat e mal pr act i ce i nsur ance;  ( i i i )  act  
r easonabl y t o assess cl i ent  sat i sf act i on and addr ess c l i ent  
compl ai nt s;  and ( i v)  do not  r ef er  pr ospect i ve c l i ent s t o l awyer s 
who own,  oper at e or  ar e empl oyed by t he r ef er r al  ser vi ce. )  
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[ 7]  A l awyer  who accept s assi gnment s or  r ef er r al s f r om a 
l egal  ser vi ce pl an or  r ef er r al s f r om a l awyer  r ef er r al  ser vi ce 
must  act  r easonabl y t o assur e t hat  t he act i v i t i es of  t he pl an or  
ser vi ce ar e compat i bl e wi t h t he l awyer ' s pr of essi onal  
obl i gat i ons.  See Rul e 5. 3.  Legal  ser vi ce pl ans and l awyer  
r ef er r al  ser vi ces may communi cat e wi t h pr ospect i ve c l i ent s,  but  
such communi cat i on must  be i n conf or mi t y wi t h t hese Rul es.  Thus,  
adver t i s i ng must  not  be f al se or  mi sl eadi ng,  as woul d be t he 
case i f  t he communi cat i ons of  a gr oup adver t i s i ng pr ogr am or  a 
gr oup l egal  ser v i ces pl an woul d mi sl ead pr ospect i ve c l i ent s t o 
t hi nk t hat  i t  was a l awyer  r ef er r al  ser vi ce sponsor ed by a st at e 
agency or  bar  associ at i on.  Nor  coul d t he l awyer  al l ow i n- per son,  
t el ephoni c,  or  r eal - t i me cont act s t hat  woul d v i ol at e Rul e 7. 3.  

[ 8]  A l awyer  al so may agr ee t o r ef er  c l i ent s t o anot her  
l awyer  or  a nonl awyer  pr of essi onal ,  i n r et ur n f or  t he 
under t aki ng of  t hat  per son t o r ef er  c l i ent s or  cust omer s t o t he 
l awyer .  Such r ec i pr ocal  r ef er r al  ar r angement s must  not  i nt er f er e 
wi t h t he l awyer ' s pr of essi onal  j udgment  as t o maki ng r ef er r al s  
or  as t o pr ovi di ng subst ant i ve l egal  ser vi ces.  See Rul es 2. 1 and 
5. 4( c) .  Except  as pr ovi ded i n Rul e 1. 5( e) ,  a l awyer  who r ecei ves 
r ef er r al s f r om a l awyer  or  nonl awyer  pr of essi onal  must  not  pay 
anyt hi ng sol el y f or  t he r ef er r al ,  but  t he l awyer  does not  
v i ol at e par agr aph ( b)  of  t hi s Rul e by agr eei ng t o r ef er  c l i ent s 
t o t he ot her  l awyer  or  nonl awyer  pr of essi onal ,  so l ong as t he 
r eci pr ocal  r ef er r al  agr eement  i s not  excl usi ve and t he cl i ent  i s 
i nf or med of  t he r ef er r al  agr eement .  Conf l i c t s of  i nt er est  
cr eat ed by such ar r angement s ar e gover ned by Rul e 1. 7.  
Reci pr ocal  r ef er r al  agr eement s shoul d not  be of  i ndef i ni t e 
dur at i on and shoul d be r evi ewed per i odi cal l y t o det er mi ne 
whet her  t hey compl y wi t h t hese Rul es.  Thi s Rul e does not  
r est r i ct  r ef er r al s or  di v i s i ons of  r evenues or  net  i ncome among 
l awyer s wi t hi n f i r ms compr i sed of  mul t i pl e ent i t i es.  

 

SCR 20: 7. 3  Di r ect  cont act  wi t h pr ospect i ve c l i ent s 

( a)  A l awyer  shal l  not  by i n- per son or  l i ve t el ephone or  
r eal - t i me el ect r oni c cont act  sol i c i t  pr of essi onal  empl oyment  
f r om a pr ospect i ve c l i ent  when a s i gni f i cant  mot i ve f or  t he 
l awyer ' s doi ng so i s t he l awyer ' s pecuni ar y gai n,  unl ess t he 
per son cont act ed:  

 ( 1)  i s  a l awyer ;  or  

 ( 2)  has a f ami l y,  c l ose per sonal  or  pr i or  pr of essi onal  
r el at i onshi p wi t h t he l awyer .  

( b)  A l awyer  shal l  not  sol i c i t  pr of essi onal  empl oyment  f r om 
a pr ospect i ve c l i ent  by wr i t t en,  r ecor ded or  el ect r oni c  
communi cat i on or  by i n- per son,  t el ephone or  r eal - t i me el ect r oni c 
cont act  even when not  ot her wi se pr ohi bi t ed by par .  ( a) ,  i f :  

 ( 1)  t he l awyer  knows or  r easonabl y shoul d know t hat  t he 
physi cal ,  emot i onal  or  ment al  st at e of  t he per son makes i t  
unl i kel y t hat  t he per son woul d exer ci se r easonabl e j udgment  i n 
empl oyi ng a l awyer ;  or   
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 ( 2)  t he pr ospect i ve c l i ent  has made known t o t he l awyer  a 
desi r e not  t o be sol i c i t ed by t he l awyer ;  or  

 ( 3)  t he sol i c i t at i on i nvol ves coer ci on,  dur ess or  
har assment .  

( c)  Ever y wr i t t en,  r ecor ded or  el ect r oni c communi cat i on 
f r om a l awyer  sol i c i t i ng pr of essi onal  empl oyment  f r om a 
pr ospect i ve c l i ent  known t o be i n need of  l egal  ser vi ces i n a 
par t i cul ar  mat t er  shal l  i ncl ude t he wor ds " Adver t i s i ng Mat er i al "  
on t he out si de envel ope,  i f  any,  and at  t he begi nni ng and endi ng 
of  any pr i nt ed,  r ecor ded or  el ect r oni c communi cat i on,  unl ess t he 
r eci pi ent  of  t he communi cat i on i s a per son speci f i ed i n par s.  
( a) ( 1)  or  ( a) ( 2) ,  and a copy of  i t  shal l  be f i l ed wi t h t he 
of f i ce of  l awyer  r egul at i on wi t hi n f i ve days of  i t s  
di ssemi nat i on.    

( d)  Not wi t hst andi ng t he pr ohi bi t i ons i n par .  ( a) ,  a l awyer  
may par t i c i pat e wi t h a pr epai d or  gr oup l egal  ser vi ce pl an 
oper at ed by an or gani zat i on not  owned or  di r ect ed by t he l awyer  
t hat  uses i n- per son or  t el ephone cont act  t o sol i c i t  member shi ps 
or  subscr i pt i ons f or  t he pl an f r om per sons who ar e not  known t o 
need l egal  ser vi ces i n a par t i cul ar  mat t er  cover ed by t he pl an.  

( e)  Except  as per mi t t ed under  SCR 11. 06,  a l awyer ,  at  hi s 
or  her  i nst ance,  shal l  not  dr af t  l egal  document s,  such as wi l l s ,  
t r ust  i nst r ument s or  cont r act s,  whi ch r equi r e or  i mpl y t hat  t he 
l awyer ' s ser vi ces be used i n r el at i on t o t hat  document .    

 

Wi sconsi n Commi t t ee Comment  
 

The Wi sconsi n Supr eme Cour t  Rul e di f f er s f r om t he Model  
Rul e i n t hat  par agr aph ( b) ( 1)  has been added,  as have t he l ast  
c l ause of  par agr aph ( c)  and al l  of  par agr aph ( e) .  These 
pr ovi s i ons ar e car r i ed f or war d f r om t he pr i or  Wi sconsi n Supr eme 
Cour t  Rul e.    

When a l awyer  uses st andar d f or m sol i c i t at i ons t hat  ar e 
mai l ed t o many pr ospect i ve c l i ent s,  t he l awyer  sat i sf i es t he 
f i l i ng obl i gat i on i n subpar agr aph ( c)  by f i l i ng one copy of  each 
ver si on of  t he sol i c i t at i on f or m wi t h t he of f i ce of  l awyer  
r egul at i on,  and by mai nt ai ni ng i n t he l awyer ' s f i l es t he names 
and addr esses t o whi ch t he sol i c i t at i on was mai l ed.  

Because of  di f f er ences i n cont ent  and number s bet ween t he 
Wi sconsi n Supr eme Cour t  Rul e and t he Model  Rul e,  car e shoul d be 
used i n consul t i ng t he ABA Comment .  

 

ABA Comment  
 

[ 1]  Ther e i s a pot ent i al  f or  abuse i nher ent  i n di r ect  i n-
per son,  l i ve t el ephone or  r eal - t i me el ect r oni c cont act  by a 
l awyer  wi t h a pr ospect i ve c l i ent  known t o need l egal  ser vi ces.  
These f or ms of  cont act  bet ween a l awyer  and a pr ospect i ve c l i ent  
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subj ect  t he l ayper son t o t he pr i vat e i mpor t uni ng of  t he t r ai ned 
advocat e i n a di r ect  i nt er per sonal  encount er .  The pr ospect i ve 
c l i ent ,  who may al r eady f eel  over whel med by t he c i r cumst ances 
gi v i ng r i se t o t he need f or  l egal  ser vi ces,  may f i nd i t  
di f f i cul t  f ul l y  t o eval uat e al l  avai l abl e al t er nat i ves wi t h 
r easoned j udgment  and appr opr i at e sel f - i nt er est  i n t he f ace of  
t he l awyer ' s pr esence and i nsi st ence upon bei ng r et ai ned 
i mmedi at el y.  The si t uat i on i s f r aught  wi t h t he possi bi l i t y  of  
undue i nf l uence,  i nt i mi dat i on,  and over - r eachi ng.  

[ 2]  Thi s pot ent i al  f or  abuse i nher ent  i n di r ect  i n- per son,  
l i ve t el ephone or  r eal - t i me el ect r oni c sol i c i t at i on of  
pr ospect i ve c l i ent s j ust i f i es i t s pr ohi bi t i on,  par t i cul ar l y 
s i nce l awyer  adver t i s i ng and wr i t t en and r ecor ded communi cat i on 
per mi t t ed under  Rul e 7. 2 of f er  al t er nat i ve means of  conveyi ng 
necessar y i nf or mat i on t o t hose who may be i n need of  l egal  
ser vi ces.  Adver t i s i ng and wr i t t en and r ecor ded communi cat i ons 
whi ch may be mai l ed or  aut odi al ed make i t  possi bl e f or  a 
pr ospect i ve c l i ent  t o be i nf or med about  t he need f or  l egal  
ser vi ces,  and about  t he qual i f i cat i ons of  avai l abl e l awyer s and 
l aw f i r ms,  wi t hout  subj ect i ng t he pr ospect i ve c l i ent  t o di r ect  
i n- per son,  t el ephone or  r eal - t i me el ect r oni c per suasi on t hat  may 
over whel m t he cl i ent ' s j udgment .  

[ 3]  The use of  gener al  adver t i s i ng and wr i t t en,  r ecor ded or  
el ect r oni c communi cat i ons t o t r ansmi t  i nf or mat i on f r om l awyer  t o 
pr ospect i ve c l i ent ,  r at her  t han di r ect  i n- per son,  l i ve t el ephone 
or  r eal - t i me el ect r oni c cont act ,  wi l l  hel p t o assur e t hat  t he 
i nf or mat i on f l ows cl eanl y as wel l  as f r eel y.  The cont ent s of  
adver t i sement s and communi cat i ons per mi t t ed under  Rul e 7. 2 can 
be per manent l y r ecor ded so t hat  t hey cannot  be di sput ed and may 
be shar ed wi t h ot her s who know t he l awyer .  Thi s pot ent i al  f or  
i nf or mal  r evi ew i s i t sel f  l i kel y t o hel p guar d agai nst  
st at ement s and c l ai ms t hat  mi ght  const i t ut e f al se and mi sl eadi ng 
communi cat i ons,  i n v i ol at i on of  Rul e 7. 1.  The cont ent s of  di r ect  
i n- per son,  l i ve t el ephone or  r eal - t i me el ect r oni c conver sat i ons 
bet ween a l awyer  and a pr ospect i ve c l i ent  can be di sput ed and 
may not  be subj ect  t o t hi r d- par t y scr ut i ny.  Consequent l y,  t hey 
ar e much mor e l i kel y t o appr oach ( and occasi onal l y cr oss)  t he 
di v i di ng l i ne bet ween accur at e r epr esent at i ons and t hose t hat  
ar e f al se and mi sl eadi ng.  

[ 4]  Ther e i s f ar  l ess l i kel i hood t hat  a l awyer  woul d engage 
i n abusi ve pr act i ces agai nst  an i ndi v i dual  who i s a f or mer  
c l i ent ,  or  wi t h whom t he l awyer  has cl ose per sonal  or  f ami l y 
r el at i onshi p,  or  i n s i t uat i ons i n whi ch t he l awyer  i s mot i vat ed 
by consi der at i ons ot her  t han t he l awyer ' s pecuni ar y gai n.  Nor  i s 
t her e a ser i ous pot ent i al  f or  abuse when t he per son cont act ed i s 
a l awyer .  Consequent l y,  t he gener al  pr ohi bi t i on i n Rul e 7. 3( a)  
and t he r equi r ement s of  Rul e 7. 3( c)  ar e not  appl i cabl e i n t hose 
si t uat i ons.  Al so,  par agr aph ( a)  i s not  i nt ended t o pr ohi bi t  a 
l awyer  f r om par t i c i pat i ng i n const i t ut i onal l y pr ot ect ed 
act i v i t i es of  publ i c or  char i t abl e l egal - ser vi ce or gani zat i ons 
or  bona f i de pol i t i cal ,  soci al ,  c i v i c,  f r at er nal ,  empl oyee or  
t r ade or gani zat i ons whose pur poses i ncl ude pr ovi di ng or  
r ecommendi ng l egal  ser vi ces t o i t s member s or  benef i c i ar i es.  
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[ 5]  But  even per mi t t ed f or ms of  sol i c i t at i on can be abused.  
Thus,  any sol i c i t at i on whi ch cont ai ns i nf or mat i on whi ch i s f al se 
or  mi sl eadi ng wi t hi n t he meani ng of  Rul e 7. 1,  whi ch i nvol ves 
coer ci on,  dur ess or  har assment  wi t hi n t he meani ng of  Rul e 
7. 3( b) ( 2) ,  or  whi ch i nvol ves cont act  wi t h a pr ospect i ve c l i ent  
who has made known t o t he l awyer  a desi r e not  t o be sol i c i t ed by 
t he l awyer  wi t hi n t he meani ng of  Rul e 7. 3( b) ( 1)  i s pr ohi bi t ed.  
Mor eover ,  i f  af t er  sendi ng a l et t er  or  ot her  communi cat i on t o a 
c l i ent  as per mi t t ed by Rul e 7. 2 t he l awyer  r ecei ves no r esponse,  
any f ur t her  ef f or t  t o communi cat e wi t h t he pr ospect i ve c l i ent  
may vi ol at e t he pr ovi s i ons of  Rul e 7. 3( b) .  

[ 6]  Thi s Rul e i s not  i nt ended t o pr ohi bi t  a l awyer  f r om 
cont act i ng r epr esent at i ves of  or gani zat i ons or  gr oups t hat  may 
be i nt er est ed i n est abl i shi ng a gr oup or  pr epai d l egal  pl an f or  
t hei r  member s,  i nsur eds,  benef i c i ar i es or  ot her  t hi r d par t i es 
f or  t he pur pose of  i nf or mi ng such ent i t i es of  t he avai l abi l i t y  
of  and det ai l s concer ni ng t he pl an or  ar r angement  whi ch t he 
l awyer  or  l awyer ' s f i r m i s wi l l i ng t o of f er .  Thi s f or m of  
communi cat i on i s  not  di r ect ed t o a pr ospect i ve c l i ent .  Rat her ,  
i t  i s  usual l y addr essed t o an i ndi v i dual  act i ng i n a f i duci ar y 
capaci t y seeki ng a suppl i er  of  l egal  ser vi ces f or  ot her s who 
may,  i f  t hey choose,  become pr ospect i ve c l i ent s of  t he l awyer .  
Under  t hese ci r cumst ances,  t he act i v i t y whi ch t he l awyer  
under t akes i n communi cat i ng wi t h such r epr esent at i ves and t he 
t ype of  i nf or mat i on t r ansmi t t ed t o t he i ndi v i dual  ar e 
f unct i onal l y s i mi l ar  t o and ser ve t he same pur pose as 
adver t i s i ng per mi t t ed under  Rul e 7. 2.  

[ 7]  The r equi r ement  i n Rul e 7. 3( c)  t hat  cer t ai n 
communi cat i ons be mar ked " Adver t i s i ng Mat er i al "  does not  appl y 
t o communi cat i ons sent  i n r esponse t o r equest s of  pot ent i al  
c l i ent s or  t hei r  spokesper sons or  sponsor s.  Gener al  
announcement s by l awyer s,  i ncl udi ng changes i n per sonnel  or  
of f i ce l ocat i on,  do not  const i t ut e communi cat i ons sol i c i t i ng 
pr of essi onal  empl oyment  f r om a cl i ent  known t o be i n need of  
l egal  ser vi ces wi t hi n t he meani ng of  t hi s Rul e.  

[ 8]  Par agr aph ( d)  of  t hi s Rul e per mi t s a l awyer  t o 
par t i c i pat e wi t h an or gani zat i on whi ch uses per sonal  cont act  t o 
sol i c i t  member s f or  i t s  gr oup or  pr epai d l egal  ser vi ce pl an,  
pr ovi ded t hat  t he per sonal  cont act  i s  not  under t aken by any 
l awyer  who woul d be a pr ovi der  of  l egal  ser vi ces t hr ough t he 
pl an.  The or gani zat i on must  not  be owned by or  di r ect ed ( whet her  
as manager  or  ot her wi se)  by any l awyer  or  l aw f i r m t hat  
par t i c i pat es i n t he pl an.  For  exampl e,  par agr aph ( d)  woul d not  
per mi t  a l awyer  t o cr eat e an or gani zat i on cont r ol l ed di r ect l y or  
i ndi r ect l y by t he l awyer  and use t he or gani zat i on f or  t he i n-
per son or  t el ephone sol i c i t at i on of  l egal  empl oyment  of  t he 
l awyer  t hr ough member shi ps i n t he pl an or  ot her wi se.  The 
communi cat i on per mi t t ed by t hese or gani zat i ons al so must  not  be 
di r ect ed t o a per son known t o need l egal  ser vi ces i n a 
par t i cul ar  mat t er ,  but  i s  t o be desi gned t o i nf or m pot ent i al  
pl an member s gener al l y of  anot her  means of  af f or dabl e l egal  
ser vi ces.  Lawyer s who par t i c i pat e i n a l egal  ser vi ce pl an must  
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r easonabl y assur e t hat  t he pl an sponsor s ar e i n compl i ance wi t h 
Rul es 7. 1,  7. 2 and 7. 3( b) .  See Rul e 8. 4( a) .  

 

SCR 20: 7. 4  Communi cat i on of  f i el ds of  pr act i ce 

( a)  A l awyer  may communi cat e t he f act  t hat  t he l awyer  does 
or  does not  pr act i ce i n par t i cul ar  f i el ds of  l aw.   

( b)  A l awyer  admi t t ed t o engage i n pat ent  pr act i ce bef or e 
t he Uni t ed St at es Pat ent  and Tr ademar k Of f i ce may use t he 
desi gnat i on " pat ent  at t or ney"  or  a subst ant i al l y  s i mi l ar  
desi gnat i on.    

( c)  A l awyer  engaged i n admi r al t y pr act i ce may use t he 
desi gnat i on " admi r al t y, "  " pr oct or  i n admi r al t y"  or  a 
subst ant i al l y  s i mi l ar  desi gnat i on.   

( d)  A l awyer  shal l  not  st at e or  i mpl y t hat  a l awyer  i s 
cer t i f i ed as a speci al i st  i n a par t i cul ar  f i el d of  l aw,  unl ess:  

 ( 1)  t he l awyer  has been cer t i f i ed as a speci al i st  by an 
or gani zat i on t hat  has been appr oved by an appr opr i at e st at e 
aut hor i t y or  t hat  has been accr edi t ed by t he Amer i can Bar  
Associ at i on;  and 

 ( 2)  t he name of  t he cer t i f y i ng or gani zat i on i s c l ear l y 
i dent i f i ed i n t he communi cat i on.  

 

ABA Comment  
 

[ 1]  Par agr aph ( a)  of  t hi s Rul e per mi t s a l awyer  t o i ndi cat e 
ar eas of  pr act i ce i n communi cat i ons about  t he l awyer ' s ser vi ces.  
I f  a l awyer  pr act i ces onl y i n cer t ai n f i el ds,  or  wi l l  not  accept  
mat t er s except  i n a speci f i ed f i el d or  f i el ds,  t he l awyer  i s 
per mi t t ed t o so i ndi cat e.  A l awyer  i s gener al l y per mi t t ed t o 
st at e t hat  t he l awyer  i s  a " speci al i st , "  pr act i ces a 
" speci al t y, "  or  " speci al i zes i n"  par t i cul ar  f i el ds,  but  such 
communi cat i ons ar e subj ect  t o t he " f al se and mi sl eadi ng"  
st andar d appl i ed i n Rul e 7. 1 t o communi cat i ons concer ni ng a 
l awyer ' s ser vi ces.  

[ 2]  Par agr aph ( b)  r ecogni zes t he l ong- est abl i shed pol i cy of  
t he Pat ent  and Tr ademar k Of f i ce f or  t he desi gnat i on of  l awyer s 
pr act i c i ng bef or e t he Of f i ce.  Par agr aph ( c)  r ecogni zes t hat  
desi gnat i on of  Admi r al t y pr act i ce has a l ong hi st or i cal  
t r adi t i on associ at ed wi t h mar i t i me commer ce and t he f eder al  
cour t s.  

[ 3]  Par agr aph ( d)  per mi t s a l awyer  t o st at e t hat  t he l awyer  
i s cer t i f i ed as a speci al i st  i n a f i el d of  l aw i f  such 
cer t i f i cat i on i s  gr ant ed by an or gani zat i on appr oved by an 
appr opr i at e st at e aut hor i t y or  accr edi t ed by t he Amer i can Bar  
Associ at i on or  anot her  or gani zat i on,  such as a st at e bar  
associ at i on,  t hat  has been appr oved by t he st at e aut hor i t y t o 
accr edi t  or gani zat i ons t hat  cer t i f y l awyer s as speci al i st s.  
Cer t i f i cat i on s i gni f i es t hat  an obj ect i ve ent i t y has r ecogni zed 
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an advanced degr ee of  knowl edge and exper i ence i n t he speci al t y 
ar ea gr eat er  t han i s suggest ed by gener al  l i censur e t o pr act i ce 
l aw.  Cer t i f y i ng or gani zat i ons may be expect ed t o appl y st andar ds 
of  exper i ence,  knowl edge and pr of i c i ency t o i nsur e t hat  a 
l awyer ' s r ecogni t i on as a speci al i st  i s  meani ngf ul  and r el i abl e.  
I n or der  t o i nsur e t hat  consumer s can obt ai n access t o usef ul  
i nf or mat i on about  an or gani zat i on gr ant i ng cer t i f i cat i on,  t he 
name of  t he cer t i f y i ng or gani zat i on must  be i ncl uded i n any 
communi cat i on r egar di ng t he cer t i f i cat i on.  

 

SCR 20: 7. 5  Fi r m names and l et t er heads 

( a)  A l awyer  shal l  not  use a f i r m name,  l et t er head or  ot her  
pr of essi onal  desi gnat i on t hat  v i ol at es SCR 20: 7. 1.  A t r ade name 
may be used by a l awyer  i n pr i vat e pr act i ce i f  i t  does not  i mpl y 
a connect i on wi t h a gover nment  agency or  wi t h a publ i c or  
char i t abl e l egal  ser vi ces or gani zat i on and i s not  ot her wi se i n 
v i ol at i on of  SCR 20: 7. 1.    

( b)  A l aw f i r m wi t h of f i ces i n mor e t han one j ur i sdi ct i on 
may use t he same name or  ot her  pr of essi onal  desi gnat i on i n each 
j ur i sdi ct i on,  but  i dent i f i cat i on of  t he l awyer s i n an of f i ce of  
t he f i r m shal l  i ndi cat e t he j ur i sdi ct i onal  l i mi t at i ons on t hose 
not  l i censed t o pr act i ce i n t he j ur i sdi ct i on wher e t he of f i ce i s 
l ocat ed.    

( c)  The name of  a l awyer  hol di ng a publ i c of f i ce shal l  not  
be used i n t he name of  a l aw f i r m,  or  i n communi cat i ons on i t s 
behal f ,  dur i ng any subst ant i al  per i od i n whi ch t he l awyer  i s not  
act i vel y and r egul ar l y pr act i c i ng wi t h t he f i r m.   

( d)  Lawyer s may st at e or  i mpl y t hat  t hey pr act i ce i n a 
par t ner shi p or  ot her  or gani zat i on onl y when t hat  i s t he f act .  

 

ABA Comment  
 

[ 1]  A f i r m may be desi gnat ed by t he names of  al l  or  some of  
i t s member s,  by t he names of  deceased member s wher e t her e has 
been a cont i nui ng successi on i n t he f i r m' s i dent i t y or  by a 
t r ade name such as t he " ABC Legal  Cl i ni c. "  A l awyer  or  l aw f i r m 
may al so be desi gnat ed by a di st i nct i ve websi t e addr ess or  
compar abl e pr of essi onal  desi gnat i on.  Al t hough t he Uni t ed St at es 
Supr eme Cour t  has hel d t hat  l egi s l at i on may pr ohi bi t  t he use of  
t r ade names i n pr of essi onal  pr act i ce,  use of  such names i n l aw 
pr act i ce i s accept abl e so l ong as i t  i s  not  mi sl eadi ng.  I f  a 
pr i vat e f i r m uses a t r ade name t hat  i ncl udes a geogr aphi cal  name 
such as " Spr i ngf i el d Legal  Cl i ni c, "  an expr ess di scl ai mer  t hat  
i t  i s  a publ i c l egal  ai d agency may be r equi r ed t o avoi d a 
mi sl eadi ng i mpl i cat i on.  I t  may be obser ved t hat  any f i r m name 
i ncl udi ng t he name of  a deceased par t ner  i s,  st r i ct l y speaki ng,  
a t r ade name.  The use of  such names t o desi gnat e l aw f i r ms has 
pr oven a usef ul  means of  i dent i f i cat i on.  However ,  i t  i s  
mi sl eadi ng t o use t he name of  a l awyer  not  associ at ed wi t h t he 
f i r m or  a pr edecessor  of  t he f i r m,  or  t he name of  a nonl awyer .   
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[ 2]  Wi t h r egar d t o par agr aph ( d) ,  l awyer s shar i ng of f i ce 
f aci l i t i es,  but  who ar e not  i n f act  associ at ed wi t h each ot her  
i n a l aw f i r m,  may not  denomi nat e t hemsel ves as,  f or  exampl e,  
" Smi t h and Jones, "  f or  t hat  t i t l e suggest s t hat  t hey ar e 
pr act i c i ng l aw t oget her  i n a f i r m.  

 

SCR 20: 7. 6  Pol i t i cal  cont r i but i ons t o obt ai n gover nment  
l egal  engagement s or  appoi nt ment s by j udges 

A l awyer  or  l aw f i r m shal l  not  accept  a gover nment  l egal  
engagement  or  an appoi nt ment  by a j udge i f  t he l awyer  or  l aw 
f i r m makes a pol i t i cal  cont r i but i on or  sol i c i t s pol i t i cal  
cont r i but i ons f or  t he pur pose of  obt ai ni ng or  bei ng consi der ed 
f or  t hat  t ype of  l egal  engagement  or  appoi nt ment .  

 

ABA Comment  
 

[ 1]  Lawyer s have a r i ght  t o par t i c i pat e f ul l y  i n t he 
pol i t i cal  pr ocess,  whi ch i ncl udes maki ng and sol i c i t i ng 
pol i t i cal  cont r i but i ons t o candi dat es f or  j udi c i al  and ot her  
publ i c of f i ce.  Never t hel ess,  when l awyer s make or  sol i c i t  
pol i t i cal  cont r i but i ons i n or der  t o obt ai n an engagement  f or  
l egal  wor k awar ded by a gover nment  agency,  or  t o obt ai n 
appoi nt ment  by a j udge,  t he publ i c may l egi t i mat el y quest i on 
whet her  t he l awyer s engaged t o per f or m t he wor k ar e sel ect ed on 
t he basi s of  compet ence and mer i t .  I n such a c i r cumst ance,  t he 
i nt egr i t y of  t he pr of essi on i s under mi ned.   

[ 2]  The t er m " pol i t i cal  cont r i but i on"  denot es any gi f t ,  
subscr i pt i on,  l oan,  advance or  deposi t  of  anyt hi ng of  val ue made 
di r ect l y or  i ndi r ect l y t o a candi dat e,  i ncumbent ,  pol i t i cal  
par t y or  campai gn commi t t ee t o i nf l uence or  pr ovi de f i nanci al  
suppor t  f or  el ect i on t o or  r et ent i on i n j udi c i al  or  ot her  
gover nment  of f i ce.  Pol i t i cal  cont r i but i ons i n i ni t i at i ve and 
r ef er endum el ect i ons ar e not  i ncl uded.  For  pur poses of  t hi s 
Rul e,  t he t er m " pol i t i cal  cont r i but i on"  does not  i ncl ude 
uncompensat ed ser vi ces.  

[ 3]  Subj ect  t o t he except i ons bel ow,  ( i )  t he t er m 
" gover nment  l egal  engagement "  denot es any engagement  t o pr ovi de 
l egal  ser vi ces t hat  a publ i c of f i c i al  has t he di r ect  or  i ndi r ect  
power  t o awar d;  and ( i i )  t he t er m " appoi nt ment  by a j udge"  
denot es an appoi nt ment  t o a posi t i on such as r ef er ee,  
commi ssi oner ,  speci al  mast er ,  r ecei ver ,  guar di an or  ot her  
s i mi l ar  posi t i on t hat  i s made by a j udge.  Those t er ms do not ,  
however ,  i ncl ude ( a)  subst ant i al l y  uncompensat ed ser vi ces;  ( b)  
engagement s or  appoi nt ment s made on t he basi s  of  exper i ence,  
exper t i se,  pr of essi onal  qual i f i cat i ons and cost  f ol l owi ng a 
r equest  f or  pr oposal  or  ot her  pr ocess t hat  i s f r ee f r om 
i nf l uence based upon pol i t i cal  cont r i but i ons;  and ( c)  
engagement s or  appoi nt ment s made on a r ot at i onal  basi s f r om a 
l i s t  compi l ed wi t hout  r egar d t o pol i t i cal  cont r i but i ons.   
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[ 4]  The t er m " l awyer  or  l aw f i r m"  i ncl udes a pol i t i cal  
act i on commi t t ee or  ot her  ent i t y owned or  cont r ol l ed by a l awyer  
or  l aw f i r m.   

[ 5]  Pol i t i cal  cont r i but i ons ar e f or  t he pur pose of  
obt ai ni ng or  bei ng consi der ed f or  a gover nment  l egal  engagement  
or  appoi nt ment  by a j udge i f ,  but  f or  t he desi r e t o be 
consi der ed f or  t he l egal  engagement  or  appoi nt ment ,  t he l awyer  
or  l aw f i r m woul d not  have made or  sol i c i t ed t he cont r i but i ons.  
The pur pose may be det er mi ned by an exami nat i on of  t he 
c i r cumst ances i n whi ch t he cont r i but i ons occur .  For  exampl e,  one 
or  mor e cont r i but i ons t hat  i n t he aggr egat e ar e subst ant i al  i n 
r el at i on t o ot her  cont r i but i ons by l awyer s or  l aw f i r ms,  made 
f or  t he benef i t  of  an of f i c i al  i n a posi t i on t o i nf l uence awar d 
of  a gover nment  l egal  engagement ,  and f ol l owed by an awar d of  
t he l egal  engagement  t o t he cont r i but i ng or  sol i c i t i ng l awyer  or  
t he l awyer ' s f i r m woul d suppor t  an i nf er ence t hat  t he pur pose of  
t he cont r i but i ons was t o obt ai n t he engagement ,  absent  ot her  
f act or s t hat  wei gh agai nst  exi st ence of  t he pr oscr i bed pur pose.  
Those f act or s may i ncl ude among ot her s t hat  t he cont r i but i on or  
sol i c i t at i on was made t o f ur t her  a pol i t i cal ,  soci al ,  or  
economi c i nt er est  or  because of  an exi st i ng per sonal ,  f ami l y,  or  
pr of essi onal  r el at i onshi p wi t h a candi dat e.  

[ 6]  I f  a l awyer  makes or  sol i c i t s a pol i t i cal  cont r i but i on 
under  c i r cumst ances t hat  const i t ut e br i ber y or  anot her  cr i me,  
Rul e 8. 4( b)  i s i mpl i cat ed.  

 

MAI NTAI NI NG THE I NTEGRI TY OF THE PROFESSI ON 
 
SCR 20: 8. 1  Bar  admi ssi on and di sci pl i nar y mat t er s 

An appl i cant  f or  admi ssi on t o t he bar ,  or  a l awyer  i n 
connect i on wi t h a bar  admi ssi on appl i cat i on or  i n connect i on 
wi t h a di sci pl i nar y mat t er ,  shal l  not :    

( a)  knowi ngl y make a f al se st at ement  of  mat er i al  f act ;  or   

( b)  f ai l  t o di scl ose a f act  necessar y t o cor r ect  a 
mi sappr ehensi on known by t he per son t o have ar i sen i n t he 
mat t er ,  or  knowi ngl y f ai l  t o r espond t o a l awf ul  demand f or  
i nf or mat i on f r om an admi ssi ons or  di sci pl i nar y aut hor i t y,  except  
t hat  t hi s r ul e does not  r equi r e di scl osur e of  i nf or mat i on 
ot her wi se pr ot ect ed by SCR 20: 1. 6.   

 

ABA Comment  
 

[ 1]  The dut y i mposed by t hi s Rul e ext ends t o per sons 
seeki ng admi ssi on t o t he bar  as wel l  as t o l awyer s.  Hence,  i f  a 
per son makes a mat er i al  f al se st at ement  i n connect i on wi t h an 
appl i cat i on f or  admi ssi on,  i t  may be t he basi s f or  subsequent  
di sci pl i nar y act i on i f  t he per son i s admi t t ed,  and i n any event  
may be r el evant  i n a subsequent  admi ssi on appl i cat i on.  The dut y  
i mposed by t hi s Rul e appl i es t o a l awyer ' s own admi ssi on or  
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di sci pl i ne as wel l  as t hat  of  ot her s.  Thus,  i t  i s  a separ at e 
pr of essi onal  of f ense f or  a l awyer  t o knowi ngl y make a 
mi sr epr esent at i on or  omi ssi on i n connect i on wi t h a di sci pl i nar y  
i nvest i gat i on of  t he l awyer ' s own conduct .  Par agr aph ( b)  of  t hi s 
Rul e al so r equi r es cor r ect i on of  any pr i or  mi sst at ement  i n t he 
mat t er  t hat  t he appl i cant  or  l awyer  may have made and 
af f i r mat i ve c l ar i f i cat i on of  any mi sunder st andi ng on t he par t  of  
t he admi ssi ons or  di sci pl i nar y  aut hor i t y of  whi ch t he per son 
i nvol ved becomes awar e.  

[ 2]  Thi s Rul e i s subj ect  t o t he pr ovi s i ons of  t he f i f t h 
amendment  of  t he Uni t ed St at es Const i t ut i on and cor r espondi ng 
pr ovi s i ons of  st at e const i t ut i ons.  A per son r el y i ng on such a 
pr ovi s i on i n r esponse t o a quest i on,  however ,  shoul d do so 
openl y and not  use t he r i ght  of  nondi scl osur e as a j ust i f i cat i on 
f or  f ai l ur e t o compl y wi t h t hi s Rul e.  

[ 3]  A l awyer  r epr esent i ng an appl i cant  f or  admi ssi on t o t he 
bar ,  or  r epr esent i ng a l awyer  who i s t he subj ect  of  a 
di sci pl i nar y i nqui r y or  pr oceedi ng,  i s gover ned by t he r ul es 
appl i cabl e t o t he c l i ent - l awyer  r el at i onshi p,  i ncl udi ng Rul e 1. 6 
and,  i n some cases,  Rul e 3. 3.  

 

SCR 20: 8. 2  Judi c i al  and l egal  of f i c i al s 

( a)  A l awyer  shal l  not  make a st at ement  t hat  t he l awyer  
knows t o be f al se or  wi t h r eckl ess di sr egar d as t o i t s t r ut h or  
f al s i t y concer ni ng t he qual i f i cat i ons or  i nt egr i t y of  a j udge,  
adj udi cat or y of f i cer  or  publ i c l egal  of f i cer ,  or  of  a candi dat e 
f or  el ect i on or  appoi nt ment  t o j udi c i al  or  l egal  of f i ce.   

( b)  A l awyer  who i s a candi dat e f or  j udi c i al  of f i ce shal l  
compl y wi t h t he appl i cabl e pr ovi s i ons of  t he code of  j udi c i al  
conduct .  

 

ABA Comment  
 

[ 1]  Assessment s by l awyer s ar e r el i ed on i n eval uat i ng t he 
pr of essi onal  or  per sonal  f i t ness of  per sons bei ng consi der ed f or  
el ect i on or  appoi nt ment  t o j udi c i al  of f i ce and t o publ i c l egal  
of f i ces,  such as at t or ney gener al ,  pr osecut i ng at t or ney and 
publ i c def ender .  Expr essi ng honest  and candi d opi ni ons on such 
mat t er s cont r i but es t o i mpr ovi ng t he admi ni st r at i on of  j ust i ce.  
Conver sel y,  f al se st at ement s by a l awyer  can unf ai r l y under mi ne 
publ i c conf i dence i n t he admi ni st r at i on of  j ust i ce.  

[ 2]  When a l awyer  seeks j udi c i al  of f i ce,  t he l awyer  shoul d 
be bound by appl i cabl e l i mi t at i ons on pol i t i cal  act i v i t y.  

[ 3]  To mai nt ai n t he f ai r  and i ndependent  admi ni st r at i on of  
j ust i ce,  l awyer s ar e encour aged t o cont i nue t r adi t i onal  ef f or t s  
t o def end j udges and cour t s unj ust l y cr i t i c i zed.  

 

SCR 20: 8. 3  Repor t i ng pr of essi onal  mi sconduct  
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( a)  A l awyer  who knows t hat  anot her  l awyer  has commi t t ed a 
v i ol at i on of  t he Rul es of  Pr of essi onal  Conduct  t hat  r ai ses a 
subst ant i al  quest i on as t o t hat  l awyer ' s honest y,  
t r ust wor t hi ness or  f i t ness as a l awyer  i n ot her  r espect s,  shal l  
i nf or m t he appr opr i at e pr of essi onal  aut hor i t y.    

( b)  A l awyer  who knows t hat  a j udge has commi t t ed a 
v i ol at i on of  appl i cabl e r ul es of  j udi c i al  conduct  t hat  r ai ses a 
subst ant i al  quest i on as t o t he j udge' s f i t ness f or  of f i ce shal l  
i nf or m t he appr opr i at e aut hor i t y.    

( c)  I f  t he i nf or mat i on r eveal i ng mi sconduct  under  subs.  ( a)  
or  ( b)  i s conf i dent i al  under  SCR 20: 1. 6,  t he l awyer  shal l  
consul t  wi t h t he c l i ent  about  t he mat t er  and abi de by t he 
c l i ent ' s wi shes t o t he ext ent  r equi r ed by SCR 20: 1. 6.   

( d)  Thi s r ul e does not  r equi r e di scl osur e of  any of  t he 
f ol l owi ng:  

 ( 1)  I nf or mat i on gai ned by a l awyer  whi l e par t i c i pat i ng i n 
a conf i dent i al  l awyer s '  assi st ance pr ogr am.  

 ( 2)  I nf or mat i on acqui r ed by any per son sel ect ed t o 
medi at e or  ar bi t r at e di sput es bet ween l awyer s ar i s i ng out  of  a 
pr of essi onal  or  economi c di sput e i nvol v i ng l aw f i r m 
di ssol ut i ons,  t er mi nat i on or  depar t ur e of  one or  mor e l awyer s 
f r om a l aw f i r m wher e such i nf or mat i on i s acqui r ed i n t he cour se 
of  medi at i ng or  ar bi t r at i ng t he di sput e bet ween l awyer s.  

 

Wi sconsi n Comment  
 

The change f r om " havi ng knowl edge"  t o " who knows"  i n SCR 
20: 8. 3( a)  and ( b)  r ef l ect s t he adopt i on of  t he l anguage used i n 
t he ABA Model  Rul e.  See al so SCR 20: 1. 0( g)  def i ni ng " knows. "   
The r equi r ement  under  par agr aph ( c)  t hat  t he l awyer  consul t  wi t h 
t he c l i ent  i s  not  expr essl y i ncl uded i n t he Model  Rul e.   

Par agr aph ( d) ( 1)  di f f er s s l i ght l y f r om t he Model  Rul e.   I t  
del et es r ef er ence t o j udges.   The r ef er ence t o conf i dent i al  
l awyer s '  assi st ance pr ogr ams i nc l udes pr ogr ams such as t he st at e 
bar  sponsor ed Wi sconsi n Lawyer s '  Assi st ance Pr ogr am ( WI SLAP) ,  
t he Law Of f i ce Management  Assi s t ance Pr ogr am ( LOMAP) ,  or  t he 
Et hi cs Hot l i ne.  

 
ABA Comment  

 
[ 1]  Sel f - r egul at i on of  t he l egal  pr of essi on r equi r es t hat  

member s of  t he pr of essi on i ni t i at e di sci pl i nar y i nvest i gat i on 
when t hey know of  a v i ol at i on of  t he Rul es of  Pr of essi onal  
Conduct .  Lawyer s have a s i mi l ar  obl i gat i on wi t h r espect  t o 
j udi c i al  mi sconduct .  An appar ent l y i sol at ed vi ol at i on may 
i ndi cat e a pat t er n of  mi sconduct  t hat  onl y a di sci pl i nar y 
i nvest i gat i on can uncover .  Repor t i ng a v i ol at i on i s especi al l y 
i mpor t ant  wher e t he vi ct i m i s unl i kel y t o di scover  t he of f ense.  



No.   04- 07 
 

156 
 

[ 2]  A r epor t  about  mi sconduct  i s not  r equi r ed wher e i t  
woul d i nvol ve v i ol at i on of  Rul e 1. 6.  However ,  a l awyer  shoul d 
encour age a c l i ent  t o consent  t o di scl osur e wher e pr osecut i on 
woul d not  subst ant i al l y  pr ej udi ce t he c l i ent ' s i nt er est s.  

[ 3]  I f  a l awyer  wer e obl i ged t o r epor t  ever y v i ol at i on of  
t he Rul es,  t he f ai l ur e t o r epor t  any v i ol at i on woul d i t sel f  be a 
pr of essi onal  of f ense.  Such a r equi r ement  exi st ed i n many 
j ur i sdi ct i ons but  pr oved t o be unenf or ceabl e.  Thi s Rul e l i mi t s 
t he r epor t i ng obl i gat i on t o t hose of f enses t hat  a sel f -
r egul at i ng pr of essi on must  v i gor ousl y endeavor  t o pr event .  A 
measur e of  j udgment  i s,  t her ef or e,  r equi r ed i n compl yi ng wi t h 
t he pr ovi s i ons of  t hi s Rul e.  The t er m " subst ant i al "  r ef er s t o 
t he ser i ousness of  t he possi bl e of f ense and not  t he quant um of  
evi dence of  whi ch t he l awyer  i s  awar e.  A r epor t  shoul d be made 
t o t he bar  di sci pl i nar y agency unl ess some ot her  agency,  such as 
a peer  r evi ew agency,  i s mor e appr opr i at e i n t he c i r cumst ances.  
Si mi l ar  consi der at i ons appl y t o t he r epor t i ng of  j udi c i al  
mi sconduct .  

[ 4]  The dut y t o r epor t  pr of essi onal  mi sconduct  does not  
appl y t o a l awyer  r et ai ned t o r epr esent  a l awyer  whose 
pr of essi onal  conduct  i s i n quest i on.  Such a s i t uat i on i s  
gover ned by t he Rul es appl i cabl e t o t he c l i ent - l awyer  
r el at i onshi p.  

[ 5]  I nf or mat i on about  a l awyer ' s or  j udge' s mi sconduct  or  
f i t ness may be r ecei ved by a l awyer  i n t he cour se of  t hat  
l awyer ' s par t i c i pat i on i n an appr oved l awyer s or  j udges 
assi st ance pr ogr am.  I n t hat  c i r cumst ance,  pr ovi di ng f or  an 
except i on t o t he r epor t i ng r equi r ement s of  par agr aphs ( a)  and 
( b)  of  t hi s Rul e encour ages l awyer s and j udges t o seek t r eat ment  
t hr ough such a pr ogr am.  Conver sel y,  wi t hout  such an except i on,  
l awyer s and j udges may hesi t at e t o seek assi st ance f r om t hese 
pr ogr ams,  whi ch may t hen r esul t  i n addi t i onal  har m t o t hei r  
pr of essi onal  car eer s and addi t i onal  i nj ur y t o t he wel f ar e of  
c l i ent s and t he publ i c.  These Rul es do not  ot her wi se addr ess t he 
conf i dent i al i t y  of  i nf or mat i on r ecei ved by a l awyer  or  j udge 
par t i c i pat i ng i n an appr oved l awyer s '  assi st ance pr ogr am;  such 
an obl i gat i on,  however ,  may be i mposed by t he r ul es of  t he 
pr ogr am or  ot her  l aw.  

 

SCR 20: 8. 4  Mi sconduct  

I t  i s  pr of essi onal  mi sconduct  f or  a l awyer  t o:    

( a)  v i ol at e or  at t empt  t o v i ol at e t he Rul es of  Pr of essi onal  
Conduct ,  knowi ngl y assi st  or  i nduce anot her  t o do so,  or  do so 
t hr ough t he act s of  anot her ;   

( b)  commi t  a cr i mi nal  act  t hat  r ef l ect s adver sel y on t he 
l awyer ' s honest y,  t r ust wor t hi ness or  f i t ness as a l awyer  i n 
ot her  r espect s;   

( c)  engage i n conduct  i nvol v i ng di shonest y,  f r aud,  decei t  
or  mi sr epr esent at i on;   
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( d)  st at e or  i mpl y an abi l i t y  t o i nf l uence i mpr oper l y a 
gover nment  agency or  of f i c i al  or  t o achi eve r esul t s by means 
t hat  v i ol at e t he Rul es of  Pr of essi onal  Conduct  or  ot her  l aw;    

( e)  knowi ngl y assi st  a j udge or  j udi c i al  of f i cer  i n conduct  
t hat  i s  a v i ol at i on of  appl i cabl e r ul es of  j udi c i al  conduct  or  
ot her  l aw;  or   

( f )  v i ol at e a s t at ut e,  supr eme cour t  r ul e,  supr eme cour t  
or der  or  supr eme cour t  deci s i on r egul at i ng t he conduct  of  
l awyer s;  

( g)  v i ol at e t he at t or ney' s oat h;  

( h)  f ai l  t o cooper at e i n t he i nvest i gat i on of  a gr i evance 
f i l ed wi t h t he of f i ce of  l awyer  r egul at i on as r equi r ed by SCR 
21. 15( 4) ,  SCR 22. 001( 9) ( b) ,  SCR 22. 03( 2) ,  SCR 22. 03( 6) ,  or  SCR 
22. 04( 1) ;  or   

( i )  har ass a per son on t he basi s of  sex,  r ace,  age,  cr eed,  
r el i gi on,  col or ,  nat i onal  or i gi n,  di sabi l i t y ,  sexual  pr ef er ence 
or  mar i t al  st at us i n connect i on wi t h t he l awyer ' s pr of essi onal  
act i v i t i es.   Legi t i mat e advocacy r espect i ng t he f or egoi ng 
f act or s does not  v i ol at e par .  ( i ) .  

 
Wi sconsi n Comment  

 
I nt ent i onal  v i ol at i on of  t ax l aws,  i ncl udi ng f ai l ur e t o 

f i l e t ax r et ur ns or  f ai l ur e t o pay t axes may vi ol at e SCR 
20: 8. 4( f ) ,  absent  a showi ng of  i nabi l i t y  t o pay.   I n r e 
Di sci pl i nar y Pr oceedi ngs Agai nst  Cassi dy ,  172 Wi s.  2d 600,  493 
N. W. 2d 362 ( 1992) .  

 

Wi sconsi n Commi t t ee Comment  
 

Fai l ur e t o cooper at e,  par agr aph ( h) ,  was pr evi ousl y 
enf or ced as a v i ol at i on of  par agr aph ( f ) .   Par agr aph ( h)  was 
added t o t he r ul e t o pr ovi de bet t er  not i ce t o l awyer s of  t he 
obl i gat i on t o cooper at e.   Ot her  st at ut es,  r ul es,  or der s,  and 
deci s i ons cont i nue t o be i ncl uded wi t hi n t he def i ni t i on of  
mi sconduct  and ar e enf or ceabl e under  par agr aph ( f ) .  

Par agr aphs ( f )  t hr ough ( i )  do not  have count er par t s i n t he 
Model  Rul e.  What  const i t ut es har assment  under  par agr aph ( i )  may 
be det er mi ned wi t h r ef er ence t o ant i - di scr i mi nat i on l egi s l at i on 
and i nt er pr et i ve case l aw.  Because of  di f f er ences i n cont ent  and 
number i ng,  car e shoul d be used when consul t i ng t he ABA Comment .  

 

ABA Comment  
 

[ 1]  Lawyer s ar e subj ect  t o di sci pl i ne when t hey vi ol at e or  
at t empt  t o v i ol at e t he Rul es of  Pr of essi onal  Conduct ,  knowi ngl y 
assi st  or  i nduce anot her  t o do so or  do so t hr ough t he act s of  
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anot her ,  as when t hey r equest  or  i nst r uct  an agent  t o do so on 
t he l awyer ' s behal f .  Par agr aph ( a) ,  however ,  does not  pr ohi bi t  a 
l awyer  f r om advi s i ng a c l i ent  concer ni ng act i on t he c l i ent  i s 
l egal l y ent i t l ed t o t ake.  

[ 2]  Many ki nds of  i l l egal  conduct  r ef l ect  adver sel y on 
f i t ness t o pr act i ce l aw,  such as of f enses i nvol v i ng f r aud and 
t he of f ense of  wi l l f ul  f ai l ur e t o f i l e an i ncome t ax r et ur n.  
However ,  some k i nds of  of f enses car r y no such i mpl i cat i on.  
Tr adi t i onal l y,  t he di st i nct i on was dr awn i n t er ms of  of f enses 
i nvol v i ng " mor al  t ur pi t ude. "  That  concept  can be const r ued t o 
i ncl ude of f enses concer ni ng some mat t er s of  per sonal  mor al i t y,  
such as adul t er y  and compar abl e of f enses,  t hat  have no speci f i c  
connect i on t o f i t ness f or  t he pr act i ce of  l aw.  Al t hough a l awyer  
i s per sonal l y answer abl e t o t he ent i r e cr i mi nal  l aw,  a l awyer  
shoul d be pr of essi onal l y answer abl e onl y f or  of f enses t hat  
i ndi cat e l ack of  t hose char act er i st i cs r el evant  t o l aw pr act i ce.  
Of f enses i nvol v i ng v i ol ence,  di shonest y,  br each of  t r ust ,  or  
ser i ous i nt er f er ence wi t h t he admi ni st r at i on of  j ust i ce ar e i n 
t hat  cat egor y.  A pat t er n of  r epeat ed of f enses,  even ones of  
mi nor  s i gni f i cance when consi der ed separ at el y,  can i ndi cat e 
i ndi f f er ence t o l egal  obl i gat i on.  

[ 3]  A l awyer  who,  i n t he cour se of  r epr esent i ng a c l i ent ,  
knowi ngl y mani f est s by wor ds or  conduct ,  bi as or  pr ej udi ce based 
upon r ace,  sex,  r el i gi on,  nat i onal  or i gi n,  di sabi l i t y ,  age,  
sexual  or i ent at i on or  soci oeconomi c st at us,  v i ol at es par agr aph 
( d)  when such act i ons ar e pr ej udi c i al  t o t he admi ni st r at i on of  
j ust i ce.  Legi t i mat e advocacy r espect i ng t he f or egoi ng f act or s 
does not  v i ol at e par agr aph ( d) .  A t r i al  j udge' s f i ndi ng t hat  
per empt or y chal l enges wer e exer ci sed on a di scr i mi nat or y basi s 
does not  al one est abl i sh a v i ol at i on of  t hi s Rul e.  

[ 4]  A l awyer  may r ef use t o compl y wi t h an obl i gat i on 
i mposed by l aw upon a good f ai t h bel i ef  t hat  no val i d obl i gat i on 
exi st s.  The pr ovi s i ons of  Rul e 1. 2( d)  concer ni ng a good f ai t h 
chal l enge t o t he val i di t y,  scope,  meani ng or  appl i cat i on of  t he 
l aw appl y t o chal l enges of  l egal  r egul at i on of  t he pr act i ce of  
l aw.  

[ 5]  Lawyer s hol di ng publ i c of f i ce assume l egal  
r esponsi bi l i t i es goi ng beyond t hose of  ot her  c i t i zens.  A 
l awyer ' s abuse of  publ i c of f i ce can suggest  an i nabi l i t y  t o 
f ul f i l l  t he pr of essi onal  r ol e of  l awyer s.  The same i s t r ue of  
abuse of  posi t i ons of  pr i vat e t r ust  such as t r ust ee,  execut or ,  
admi ni st r at or ,  guar di an,  agent  and of f i cer ,  di r ect or  or  manager  
of  a cor por at i on or  ot her  or gani zat i on.  

 

SCR 20: 8. 5  Di sci pl i nar y aut hor i t y;  choi ce of  l aw 

( a)  Di sci pl i nar y Aut hor i t y.   A l awyer  admi t t ed t o t he bar  
of  t hi s st at e i s subj ect  t o t he di sci pl i nar y aut hor i t y of  t hi s 
st at e r egar dl ess of  wher e t he l awyer ' s conduct  occur s.   A l awyer  
not  admi t t ed t o t he bar  of  t hi s st at e i s al so subj ect  t o t he 
di sci pl i nar y aut hor i t y of  t hi s st at e i f  t he l awyer  pr ovi des or  
of f er s t o pr ovi de any l egal  ser v i ces i n t hi s st at e.  A l awyer  may 
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be subj ect  t o t he di sci pl i nar y aut hor i t y of  bot h t hi s st at e and 
anot her  j ur i sdi ct i on f or  t he same conduct .    

( b)  Choi ce of  Law.   I n t he exer ci se of  t he di sci pl i nar y 
aut hor i t y of  t hi s st at e,  t he Rul es of  Pr of essi onal  Conduct  t o be 
appl i ed shal l  be as f ol l ows:    

 ( 1)  f or  conduct  i n connect i on wi t h a mat t er  pendi ng 
bef or e a t r i bunal ,  t he r ul es of  t he j ur i sdi ct i on i n whi ch t he 
t r i bunal  s i t s,  unl ess t he r ul es of  t he t r i bunal  pr ovi de 
ot her wi se;  and   

 ( 2)  f or  any ot her  conduct ,  t he r ul es of  t he j ur i sdi ct i on 
i n whi ch t he l awyer ' s conduct  occur r ed,  or ,  i f  t he pr edomi nant  
ef f ect  of  t he conduct  i s i n a di f f er ent  j ur i sdi ct i on,  t he r ul es 
of  t hat  j ur i sdi ct i on shal l  be appl i ed t o t he conduct .   A l awyer  
shal l  not  be subj ect  t o di sci pl i ne i f  t he l awyer ' s conduct  
conf or ms t o t he r ul es of  a j ur i sdi ct i on i n whi ch t he l awyer  
r easonabl y bel i eves t he pr edomi nant  ef f ect  of  t he l awyer ' s 
conduct  wi l l  occur .  

 

ABA Comment  
 

Di sci pl i nar y Aut hor i t y 

[ 1]  I t  i s  l ongst andi ng l aw t hat  t he conduct  of  a l awyer  
admi t t ed t o pr act i ce i n t hi s j ur i sdi ct i on i s subj ect  t o t he 
di sci pl i nar y aut hor i t y of  t hi s j ur i sdi ct i on.  Ext ensi on of  t he 
di sci pl i nar y aut hor i t y of  t hi s j ur i sdi ct i on t o ot her  l awyer s who 
pr ovi de or  of f er  t o pr ovi de l egal  ser vi ces i n t hi s j ur i sdi ct i on 
i s f or  t he pr ot ect i on of  t he c i t i zens of  t hi s j ur i sdi ct i on.  
Reci pr ocal  enf or cement  of  a j ur i sdi ct i on' s di sci pl i nar y f i ndi ngs 
and sanct i ons wi l l  f ur t her  advance t he pur poses of  t hi s Rul e.  
See MODEL RULES FOR LAWYER DI SCI PLI NARY ENFORCEMENT R.  6 and 22 ( 2002) .  A 
l awyer  who i s  subj ect  t o t he di sc i pl i nar y  aut hor i t y  of  t hi s 
j ur i sdi c t i on under  Rul e 8. 5( a)  appoi nt s an of f i c i al  t o be 
des i gnat ed by t hi s  cour t  t o r ecei ve ser vi ce of  pr ocess i n t hi s 
j ur i sdi c t i on.  The f act  t hat  t he l awyer  i s subj ect  t o t he 
di sc i pl i nar y  aut hor i t y  of  t hi s  j ur i sdi c t i on may be a f act or  i n 
det er mi ni ng whet her  per sonal  j ur i sdi c t i on may be asser t ed over  
t he l awyer  f or  c i v i l  mat t er s .  

 

Choi ce of  Law 

[ 2]  A l awyer  may be pot ent i al l y subj ect  t o mor e t han one 
set  of  Rul es of  Pr of essi onal  Conduct  whi ch i mpose di f f er ent  
obl i gat i ons.  The l awyer  may be l i censed t o pr act i ce i n mor e t han 
one j ur i sdi ct i on wi t h di f f er i ng r ul es,  or  may be admi t t ed t o 
pr act i ce bef or e a par t i cul ar  cour t  wi t h r ul es t hat  di f f er  f r om 
t hose of  t he j ur i sdi ct i on or  j ur i sdi ct i ons i n whi ch t he l awyer  
i s l i censed t o pr act i ce.  Addi t i onal l y,  t he l awyer ' s conduct  may 
i nvol ve s i gni f i cant  cont act s wi t h mor e t han one j ur i sdi ct i on.  

[ 3]  Par agr aph ( b)  seeks t o r esol ve such pot ent i al  
conf l i c t s.  I t s pr emi se i s t hat  mi ni mi zi ng conf l i c t s bet ween 
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r ul es,  as wel l  as uncer t ai nt y about  whi ch r ul es ar e appl i cabl e,  
i s  i n t he best  i nt er est  of  bot h c l i ent s and t he pr of essi on ( as 
wel l  as t he bodi es havi ng aut hor i t y t o r egul at e t he pr of essi on) .  
Accor di ngl y,  i t  t akes t he appr oach of  ( i )  pr ovi di ng t hat  any 
par t i cul ar  conduct  of  a l awyer  shal l  be subj ect  t o onl y one set  
of  Rul es of  Pr of essi onal  Conduct ,  ( i i )  maki ng t he det er mi nat i on 
of  whi ch set  of  r ul es appl i es t o par t i cul ar  conduct  as 
st r ai ght f or war d as possi bl e,  consi st ent  wi t h r ecogni t i on of  
appr opr i at e r egul at or y i nt er est s of  r el evant  j ur i sdi ct i ons,  and 
( i i i )  pr ovi di ng pr ot ect i on f r om di sci pl i ne f or  l awyer s who act  
r easonabl y i n t he f ace of  uncer t ai nt y.  

[ 4]  Par agr aph ( b) ( 1)  pr ovi des t hat  as t o a l awyer ' s conduct  
r el at i ng t o a pr oceedi ng pendi ng bef or e a t r i bunal ,  t he l awyer  
shal l  be subj ect  onl y t o t he r ul es of  t he j ur i sdi ct i on i n whi ch 
t he t r i bunal  s i t s unl ess t he r ul es of  t he t r i bunal ,  i ncl udi ng 
i t s choi ce of  l aw r ul e,  pr ovi de ot her wi se.  As t o al l  ot her  
conduct ,  i ncl udi ng conduct  i n ant i c i pat i on of  a pr oceedi ng not  
yet  pendi ng bef or e a t r i bunal ,  par agr aph ( b) ( 2)  pr ovi des t hat  a 
l awyer  shal l  be subj ect  t o t he r ul es of  t he j ur i sdi ct i on i n 
whi ch t he l awyer ' s conduct  occur r ed,  or ,  i f  t he pr edomi nant  
ef f ect  of  t he conduct  i s i n anot her  j ur i sdi ct i on,  t he r ul es of  
t hat  j ur i sdi ct i on shal l  be appl i ed t o t he conduct .  I n t he case 
of  conduct  i n ant i c i pat i on of  a pr oceedi ng t hat  i s l i kel y t o be 
bef or e a t r i bunal ,  t he pr edomi nant  ef f ect  of  such conduct  coul d 
be wher e t he conduct  occur r ed,  wher e t he t r i bunal  s i t s or  i n 
anot her  j ur i sdi ct i on.  

[ 5]  When a l awyer ' s conduct  i nvol ves s i gni f i cant  cont act s 
wi t h mor e t han one j ur i sdi ct i on,  i t  may not  be c l ear  whet her  t he 
pr edomi nant  ef f ect  of  t he l awyer ' s conduct  wi l l  occur  i n a 
j ur i sdi ct i on ot her  t han t he one i n whi ch t he conduct  occur r ed.  
So l ong as t he l awyer ' s conduct  conf or ms t o t he r ul es of  a 
j ur i sdi ct i on i n whi ch t he l awyer  r easonabl y bel i eves t he 
pr edomi nant  ef f ect  wi l l  occur ,  t he l awyer  shal l  not  be subj ect  
t o di sci pl i ne under  t hi s Rul e.  

[ 6]  I f  t wo admi t t i ng j ur i sdi ct i ons wer e t o pr oceed agai nst  
a l awyer  f or  t he same conduct ,  t hey shoul d,  appl y i ng t hi s Rul e,  
i dent i f y t he same gover ni ng et hi cs r ul es.  They shoul d t ake al l  
appr opr i at e st eps t o see t hat  t hey do appl y t he same r ul e t o t he 
same conduct ,  and i n al l  event s shoul d avoi d pr oceedi ng agai nst  
a l awyer  on t he basi s of  t wo i nconsi st ent  r ul es.  

[ 7]  The choi ce of  l aw pr ovi s i on appl i es t o l awyer s engaged 
i n t r ansnat i onal  pr act i ce,  unl ess i nt er nat i onal  l aw,  t r eat i es or  
ot her  agr eement s bet ween compet ent  r egul at or y aut hor i t i es i n t he 
af f ect ed j ur i sdi ct i ons pr ovi de ot her wi se.   
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I T I S FURTHER ORDERED t hat  t he Pr eambl e,  Wi sconsi n 

Comment s,  t he Wi sconsi n Commi t t ee Comment s and Comment s t o t he 

ABA Model  Rul es of  Pr of essi onal  Conduct  ar e not  adopt ed,  but  

wi l l  be publ i shed and may be consul t ed f or  gui dance i n 

i nt er pr et i ng and appl y i ng t he Wi sconsi n Rul es of  Pr of essi onal  

Conduct ;  

I T I S FURTHER ORDERED t hat  not i ce of  t hi s r epeal  and 

r ecr eat i on of  SCR Chapt er  20 shal l  be gi ven by a s i ngl e 

publ i cat i on of  not i ce i n t he of f i c i al  st at e newspaper  and i n an 

of f i c i al  publ i cat i on of  t he St at e Bar  of  Wi sconsi n.   Because of  

t he l engt h of  t hi s or der ,  t hi s not i ce r equi r ement  may be 

sat i sf i ed by publ i cat i on of  t he Not i ce of  Rul e Change at t ached 

her et o as Appendi x A;  

I T I S FURTHER ORDERED t hat  t he f ul l  t ext  of  t he or der  

r epeal i ng and r ecr eat i ng SCR Chapt er  20 shal l  be made avai l abl e 

on t he Web si t e of  t he Wi sconsi n Supr eme Cour t ,  

ht t p: / / wi cour t s. gov and t he Web si t e of  t he St at e Bar  of  

Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 5t h day of  Januar y,  2007.  

 
BY THE COURT:  
 
 
 
Cor nel i a G.  Cl ar k 
Cl er k of  Supr eme Cour t  
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2007 WI  4 

 
 

SUPREME COURT OF WI SCONSI N 
 

    
  NOTI CE 

Thi s or der  i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The 
f i nal  ver si on wi l l  appear  i n t he 
bound vol ume of  t he of f i c i al  
r epor t s.  
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I n t he mat t er  of  t he Pet i t i on f or  Amendment  t o 
Supr eme Cour t  Chapt er  20 – Rul es of  
Pr of essi onal  Conduct  f or  At t or neys:    
 
NOTI CE OF RULE CHANGE 
 

FI LED 
 

JAN 5,  2007 
 

Cor nel i a G.  Cl ar k 
Cl er k of  Supr eme Cour t  

Madi son,  WI  
 

  
 
 

I T I S ORDERED t hat  ef f ect i ve Jul y 1,  2007,  Chapt er  20 of  

t he Supr eme Cour t  Rul es i s r epeal ed and r ecr eat ed t o r ead as set  

f or t h i n t he or der  of  t hi s cour t  dat ed Januar y 5,  2007;  

I T I S FURTHER ORDERED t hat  t he f ul l  t ext  of  t he or der  

r epeal i ng and r ecr eat i ng SCR Chapt er  20 shal l  be made avai l abl e 

on t he Web si t e of  t he Wi sconsi n Supr eme Cour t ,  

ht t p: / / wi cour t s. gov and t he Web si t e of  t he St at e Bar  of  

Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 5t h day of  Januar y,  2007.  

 
BY THE COURT:  
 
 
Cor nel i a G.  Cl ar k 
Cl er k of  Supr eme Cour t  
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