
 

2007 WI 128
 

SUPREME COURT OF WISCONSIN 
 

    
  NOTI CE 

This order is subject to further 
editing and modification.  The 
final version will appear in the 
bound volume of the official 
reports. 

 

 
 

  
In the matter of the Amendment of the Supreme 
Court Internal Operating Procedures 
 

FILED 
 

OCT 19, 2007 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

Madi son,  WI  
 

  
 
 

The Supr eme Cour t ,  on i t s own mot i on,  has consi der ed 

pr oposed changes t o i t s I nt er nal  Oper at i ng Pr ocedur es i n r egar d 

t o aski ng f or  br i ef i ng on i ssues not  i dent i f i ed by t he par t i es 

i n or der s gr ant i ng pet i t i ons f or  r evi ew,  pet i t i ons t o bypass,  

cer t i f i cat i ons,  or i gi nal  act i ons and i n post - ar gument  deci s i on 

conf er ences.  

I T I S ORDERED t hat ,  ef f ect i ve t he dat e of  t hi s or der ,  

Supr eme Cour t  I nt er nal  Oper at i ng Pr ocedur es I I . B. 1,  I I . B. 2,  

I I . B. 3. ,  and I I . E.  ar e amended t o r ead:  

 B.  Staff Analysis and Reporting 

 1.   Petition for Review.   Upon f i l i ng i n t he 
of f i ce of  t he c l er k,  pet i t i ons f or  r evi ew ar e assi gned 
by c l er k st af f  t o t he cour t ' s  commi ssi oner s f or  
anal ysi s pr i or  t o t he cour t ' s  consi der at i on of  t he 
mat t er s pr esent ed.   Wi t hi n 50 days of  assi gnment  of  
t he pet i t i on,  t he commi ssi oner  t o whom a pet i t i on f or  
r evi ew i s assi gned pr epar es and ci r cul at es t o t he 
cour t  a memor andum cont ai ni ng a t hor ough l egal  and 
f act ual  anal ysi s of  t he pet i t i on,  i ncl udi ng t he 
appl i cabi l i t y  of  t he cr i t er i a f or  t he gr ant i ng of  a 
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pet i t i on f or  r evi ew set  f or t h i n Wi s.  St at .  § ( Rul e)  
809. 62( 1) ,  a r ecommendat i on f or  t he gr ant i ng or  deni al  
of  t he pet i t i on and,  wher e appr opr i at e,  a 
r ecommendat i on f or  submi ssi on of  t he mat t er  t o t he 
cour t  f or  deci s i on on br i ef s wi t hout  or al  ar gument .  

 I n addi t i on t o t he wr i t t en memor andum,  once each 
mont h and at  ot her  t i mes as t he cour t  may di r ect ,  a 
conf er ence i s hel d at  whi ch each commi ssi oner  or al l y 
r epor t s t o t he cour t  on t he pet i t i ons f or  r evi ew.   Two 
weeks pr i or  t o t he conf er ence at  whi ch t he 
commi ssi oner s r epor t ,  each commi ssi oner  c i r cul at es t o 
t he cour t  t he pet i t i ons f or  r ev i ew,  t he r esponses t o 
t hose pet i t i ons,  and a memor andum on each pet i t i on,  
t oget her  wi t h an agenda sheet  l i s t i ng by capt i on and 
docket  number  t he cases t o be r epor t ed on at  t he 
conf er ence and t he commi ssi oner ' s r ecommendat i on i n 
each case.   Pr i or  t o t he conf er ence,  each member  of  
t he cour t  r eads t he mat er i al s c i r cul at ed.  

 At  t he conf er ence,  t he chi ef  j ust i ce st at es t he 
name of  each case,  and t he member s of  t he cour t  ar e 
asked whet her  t hey have any obj ect i on t o t he 
commi ssi oner ' s r ecommendat i on.   I f  t her e i s no 
obj ect i on,  t he commi ssi oner ' s r ecommendat i on i s 
accept ed wi t hout  f ur t her  di scussi on.  

 I f  any j ust i ce obj ect s t o or  asks t o di scuss t he 
commi ssi oner ' s r ecommendat i on,  a di scussi on i s hel d i n 
whi ch t he commi ssi oner  or  a j ust i ce r epor t s on t he 
case.   Fol l owi ng di scussi on,  t he cour t  deci des whet her  
t o gr ant  or  deny t he pet i t i on f or  r evi ew and,  i f  t he 
pet i t i on i s gr ant ed,  whet her  t he case wi l l  be 
schedul ed f or  or al  ar gument  or  f or  submi ssi on on 
br i ef s and whet her  t he cour t  wi l l  l i mi t  t he i ssues i n 
t he case.  

 A pet i t i on f or  r evi ew i s gr ant ed upon t he 
af f i r mat i ve vot e of  t hr ee or  mor e member s of  t he 
cour t .   The pur pose of  r equi r i ng l ess t han a maj or i t y 
of  t he cour t  t o gr ant  a pet i t i on f or  r evi ew i s t o 
accommodat e t he gener al  publ i c pol i cy t hat  appel l at e 
r evi ew i s desi r abl e.   A deci s i on t o di r ect  t he par t i es 
t o br i ef  i ssues ot her  t han t hose r ai sed i n t he 
pet i t i on f or  r evi ew or  r esponse r equi r es t he 
af f i r mat i ve vot e of  f our  or  mor e member s of  t he cour t .   

 The commi ssi oner  t o whom t he pet i t i on has been 
assi gned pr epar es an or der  set t i ng f or t h t he cour t ' s  
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deci s i on on t he pet i t i on f or  r evi ew and ar r anges f or  
t he i ssuance of  t he or der  by t he of f i ce of  t he c l er k.   
I f  t he pet i t i on i s gr ant ed,  t he or der  speci f i es t he 
cour t ' s  l i mi t at i on of  i ssues,  i f  any,  and t he br i ef i ng 
schedul e.   The or der  pr ovi des t hat  a par t y may f i l e a 
br i ef  or  may st and on t he br i ef  f i l ed i n t he Cour t  of  
Appeal s.   The par t i es shal l  not ,  i n any new br i ef  
f i l ed,  i ncor por at e by r ef er ence any por t i on of  t hei r  
Cour t  of  Appeal s  br i ef s or  t hei r  br i ef s submi t t ed wi t h 
or  i n r esponse t o t he pet i t i on f or  r evi ew.  

 2.   Petition to Bypass, Certification and Direct 
Review.   A par t y may r equest  t he cour t  t o t ake 
j ur i sdi ct i on of  an appeal  or  ot her  pr oceedi ng pendi ng 
i n t he Cour t  of  Appeal s by f i l i ng a pet i t i on t o bypass 
pur suant  t o Wi s.  St at .  § ( Rul e)  809. 60.   A mat t er  
appr opr i at e f or  bypass i s usual l y one whi ch meet s one 
or  mor e of  t he cr i t er i a f or  r evi ew,  Wi s.  St at .  § 
( Rul e)  809. 62( 1) ,  and one t he cour t  concl udes i t  wi l l  
ul t i mat el y choose t o consi der  r egar dl ess of  how t he 
Cour t  of  Appeal s mi ght  deci de t he i ssues.   At  t i mes,  a 
pet i t i on f or  bypass wi l l  be gr ant ed wher e t her e i s a 
c l ear  need t o hast en t he ul t i mat e appel l at e deci s i on.  

 The Cour t  of  Appeal s may r equest  t he Supr eme 
Cour t  t o exer ci se i t s appel l at e j ur i sdi ct i on by 
cer t i f y i ng a pendi ng appeal  t o t he Supr eme Cour t  pr i or  
t o hear i ng and deci di ng t he mat t er .    Cer t i f i cat i ons 
ar e gr ant ed on t he basi s of  t he same cr i t er i a as 
pet i t i ons t o bypass.  

 Pet i t i ons t o bypass and cer t i f i cat i ons ar e 
pr ocessed accor di ng t o t he pr ocedur e set  f or t h above 
f or  pet i t i ons f or  r evi ew,  except  t hat  t hese mat t er s 
ar e gi ven pr i or i t y over  pet i t i ons f or  r evi ew.   
Pet i t i ons t o bypass and cer t i f i cat i ons ar e gr ant ed 
upon t he af f i r mat i ve vot e of  f our  or  mor e member s of  
t he cour t .   A deci s i on t o di r ect  t he par t i es t o br i ef  
i ssues ot her  t han t hose r ai sed i n t hei r  cour t  of  
appeal s '  br i ef s r equi r es t he af f i r mat i ve vot e of  f our  
or  mor e member s of  t he cour t .   

 Bef or e t he cour t  on i t s own mot i on deci des t o 
r evi ew di r ect l y a mat t er  appeal ed t o t he Cour t  of  
Appeal s,  t he chi ef  j ust i ce may assi gn t he mat t er  t o a 
commi ssi oner  f or  anal ysi s.   I f  t he mat t er  i s so 
assi gned,  i t  i s  pr ocessed accor di ng t o t he pr ocedur es 
set  f or t h i n t hi s sect i on f or  pet i t i ons t o bypass and 
cer t i f i cat i ons.    
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 3.   Original Action.   Upon f i l i ng i n t he of f i ce 
of  t he c l er k,  a pet i t i on r equest i ng t he cour t  t o t ake 
j ur i sdi ct i on of  an or i gi nal  act i on i s assi gned t o a 
cour t  commi ssi oner  f or  anal ysi s pr i or  t o t he cour t ' s 
consi der at i on of  t he mer i t s of  t he mat t er  pr esent ed.   
The commi ssi oner  or al l y r epor t s  on t he mat t er  t o t he 
chi ef  j ust i ce as soon as pr act i cabl e,  and t he chi ef  
j ust i ce,  or  i n t he absence of  t he chi ef  j ust i ce,  t he 
most  seni or  j ust i ce pr esent ,  det er mi nes a dat e on 
whi ch t he mat t er  wi l l  be consi der ed by t he cour t  at  
conf er ence.   The commi ssi oner  r epor t s on t he mat t er  at  
t hat  conf er ence.   I f  t i me per mi t s,  t he commi ssi oner  
c i r cul at es a memor andum t o t he cour t  pr i or  t o t hat  
conf er ence anal yzi ng t he l egal  and f act ual  i ssues 
i nvol ved and maki ng a r ecommendat i on f or  t he deni al  of  
t he pet i t i on ex par t e or  f or  a r esponse t o be or der ed 
and f or  t he schedul i ng of  or al  ar gument  on t he 
quest i on of  t he cour t ' s  exer ci se of  i t s  or i gi nal  
j ur i sdi ct i on,  i f  or al  ar gument  i s deemed necessar y.   
I f  c i r cumst ances war r ant ,  t he chi ef  j ust i ce,  or  i n t he 
absence of  t he chi ef  j ust i ce,  t he most  seni or  j ust i ce 
pr esent ,  may or der  a r esponse t o t he pet i t i on f or  
or i gi nal  act i on and may act  on nonsubst ant i ve mot i ons 
concer ni ng t he pr oceedi ng.  

 I f  t he pet i t i on i s deni ed,  t he commi ssi oner  
pr epar es an or der  set t i ng f or t h t hat  deci s i on and 
ar r anges f or  i t s i ssuance t hr ough t he of f i ce of  t he 
c l er k;  i f  a r esponse i s or der ed,  t he commi ss i oner  
pr epar es an or der  set t i ng f or t h t hat  deci s i on,  as wel l  
as t he deci s i on on or al  ar gument .   When t he or der  i s 
appr oved by t he cour t ,  t he commi ssi oner  ar r anges f or  
i t s i ssuance by t he of f i ce of  t he c l er k.   Upon t he 
f i l i ng of  a r esponse,  t he mat t er  i s r ef er r ed t o t he 
commi ssi oner  f or  anal ysi s and r epor t i ng.   The or i gi nal  
act i on i s t hen pr ocessed accor di ng t o t he pr ocedur es 
set  f or t h above f or  pet i t i ons f or  r evi ew.  

 A pet i t i on t o commence an or i gi nal  act i on i s  
gr ant ed upon t he vot e of  f our  or  mor e member s of  t he 
cour t .   The cr i t er i a f or  t he gr ant i ng of  a pet i t i on t o 
commence an or i gi nal  act i on ar e a mat t er  of  case l aw.   
See,  e.g.,  Petition of Heil,  230 Wi s.  428 ( 1939) .   The 
Supr eme Cour t  i s  not  a f act - f i ndi ng t r i bunal ,  and 
al t hough i t  may r ef er  i ssues of  f act  t o a c i r cui t  
cour t  or  r ef er ee f or  det er mi nat i on,  i t  gener al l y wi l l  
not  exer ci se i t s or i gi nal  j ur i sdi ct i on i n mat t er s 
i nvol v i ng cont est ed i ssues of  f act .   Upon gr ant i ng a 
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pet i t i on t o commence an or i gi nal  act i on,  t he cour t  may 
r equi r e t he par t i es t o f i l e pl eadi ngs and st i pul at i ons 
of  f act .   The cour t  cust omar i l y hol ds or al  ar gument  on 
t he mer i t s of  t he act i on and expedi t es t he mat t er  t o 
deci de i t  pr ompt l y.   A deci s i on t o di r ect  t he par t i es 
t o br i ef  i ssues ot her  t han t hose r ai sed i n t he 
pet i t i on t o commence an or i gi nal  act i on or  r esponse 
r equi r es t he af f i r mat i ve vot e of  f our  or  mor e member s 
of  t he cour t .   

  .  .  .   

 E.  Post-argument Decision Conference 

 Fol l owi ng each day' s or al  ar gument s,  t he cour t  
meet s i n conf er ence t o di scuss t he cases ar gued t hat  
day.   The chi ef  j ust i ce pr esi des at  t he conf er ence,  
conduct s t he cour t ' s  di scussi on,  and cal l s f or  t he 
vot e on t he deci s i on of  each case.  

 For  each case,  t he j ust i ce t o whom t he case was 
assi gned f or  pr esent at i on at  t he pr e- ar gument  
conf er ence gi ves hi s or  her  anal ysi s and 
r ecommendat i on,  t he cour t  di scusses t he i ssues i n t he 
case,  and t he vot e of  each member  of  t he cour t  on t he 
deci s i on i s t aken,  begi nni ng wi t h t he j ust i ce who has 
gi ven t he r ecommendat i on.   When possi bl e,  t he cour t  
r eaches a deci s i on i n each of  t he cases ar gued t hat  
day,  but  any deci s i on i s t ent at i ve unt i l  t he deci s i on 
i s mandat ed.   Pr i or  t o a t ent at i ve deci s i on,  any 
j ust i ce may have a case hel d f or  f ur t her  consi der at i on 
and di scussi on.   Fol l owi ng t he cour t ' s  t ent at i ve 
deci s i on,  any j ust i ce may r equest  r econf er enci ng f or  
f ur t her  di scussi on of  t he case.   A deci s i on t o di r ect  
t he par t i es t o br i ef  i ssues ot her  t han t hose r ai sed i n 
t hei r  i ni t i al  br i ef s r equi r es t he af f i r mat i ve vot e of  
f our  or  mor e member s of  t he cour t .   I n a week 
f ol l owi ng t he or al  ar gument s,  t he cour t  deci des t he 
cases ( usual l y di sci pl i ne cases)  on t he mont h' s 
submi ssi on cal endar  t hat  ar e not  deci ded at  post -
ar gument  conf er ence.  

I T I S FURTHER ORDERED t hat  not i ce of  t hi s amendment  of  t he 

Supr eme Cour t  I nt er nal  Oper at i ng Pr ocedur es be gi ven by a s i ngl e 

publ i cat i on of  a copy of  t hi s or der  i n t he of f i c i al  st at e 
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newspaper  and i n an of f i c i al  publ i cat i on of  t he St at e Bar  of  

Wi sconsi n.  

ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 19t h day of  Oct ober ,  

2007.  

 
BY THE COURT:  
 
 
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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¶1 ANN WALSH BRADLEY,  J.    (concurring).  I  wr i t e 

separ at el y t o r espond t o t he di ssent  bel ow.  I  di sagr ee wi t h i t s 

anal ysi s and concl usi ons f or  t wo r easons.  

¶2 Fi r st .   The di ssent  c i t es t o Wi s.  St at .  § 809. 62( 6) ,  

but  i t  f ai l s  t o honor  t he t ext  of  t he r ul e.   Sect i on 809. 62( 6)  

pr ovi des i n r el evant  par t :  

( 6)  The supr eme cour t  may gr ant  t he pet i t i on upon such 
condi t i ons as i t  consi der s appr opr i at e,  i ncl udi ng t he 
f i l i ng of  addi t i onal  br i ef s.   I f  t he pet i t i on i s 
gr ant ed,  t he pet i t i oner  cannot  r ai se or  ar gue i ssues 
not  set  f or t h i n t he pet i t i on unl ess or der ed ot her wi se 
by t he supr eme cour t .   

( Emphasi s added. )  

¶3 Unl ess ot her wi se speci f i cal l y pr ovi ded,  i t  t akes a 

maj or i t y of  t he cour t  t o i ssue any or der  of  t he supr eme cour t .   

Even t hough pet i t i ons f or  r evi ew can be " gr ant ed"  by a vot e of  

l ess t han t he maj or i t y,  when an or der  i s i ssued accept i ng a 

pet i t i on f or  r evi ew,  i t  i s  an or der  on behal f  of  t he ent i r e 

cour t .   I t  i s  not  an or der  i ssued on behal f  of  onl y t hr ee 

j ust i ces.  

¶4 Second.    Al t hough couched i n t er ms of  ser vi ce t o t he 

publ i c and f ai r ness t o t he par t i es,  t he essence of  t he di ssent  

i s t he desi r e t o mor e f r eel y f r ame quest i ons and advance i ssues 

r at her  t han l et t i ng t he par t i es do so.   Ther e i s a di ver gence of  

opi ni on as t o whet her  t hi s i s t he pr oper  r ol e of  t he cour t .    

¶5 I  have on many occasi ons expr essed my vi ew t hat  

gener al l y cour t s shoul d r espond t o i ssues pr esent ed and not  

r each out  t o dec i de ot her  i ssues not  bef or e t he cour t .  I n Ci t y  

of  Janesvi l l e v.  CC Mi dwest ,  2007 WI  93,  ¶¶67- 68,  ____ 
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Wi s.  2d ____,  734 N. W. 2d 438 ( Br adl ey,  J. ,  concur r i ng) , 1 I  

r ecent l y expl ai ned:  

Unl i ke t he l egi s l at i ve or  t he execut i ve br anch of  
gover nment  whi ch have as t hei r  r egul ar  f ar e t he 
r esponsi bi l i t y  t o r ai se and r esol ve t he i ssues of  t he 
day,  our  r ol e i s t o r espond t o t he i ssues 
pr esent ed.  .  .  .  

 The r ul e of  l aw i s gener al l y best  devel oped when 
i ssues ar e r ai sed by t he par t i es and t hen t est ed by 
t he f i r e of  adver sar i al  br i ef s and or al  ar gument s.  
I ndeed,  " [ t ] he f undament al  pr emi se of  t he adver sar y 
pr ocess i s t hat  t hese advocat es wi l l  uncover  and 
pr esent  mor e usef ul  i nf or mat i on and ar gument s t o t he 
deci s i on maker  t han woul d be devel oped by a j udi c i al  
of f i cer  act i ng on hi s own i n an i nqui s i t or i al  syst em. "  
Adam A.  Mi l ani  & Mi chael  R.  Smi t h,  Pl ayi ng God:   A 
Cr i t i cal  Look at  Sua Spont e Deci s i ons by Appel l at e 
Cour t s,  69 Tenn.  L.  Rev.  245,  247 ( 2002) ,  c i t i ng 
Uni t ed St at es v .  Bur ke,  504 U. S.  229,  246 ( 1992)  
( Scal i a,  J. ,  concur r i ng) .  

See al so,  Beecher  v.  Labor  & I ndust r y Revi ew Comm' n,  2004 WI  88,  

¶97,  273 Wi s.  2d 136,  682 N. W. 2d 29 ( Br adl ey,  J. ,  concur r i ng) .  

¶6 Accor di ngl y,  I  r espect f ul l y concur .  

¶7 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON,  and Just i ces N.  PATRI CK CROOKS and LOUI S B.  BUTLER,  

JR. ,  j oi n t hi s concur r ence.  

 

                                                 
1 CC Mi dwest  i ndi cat ed bot h i n i t s br i ef  and at  or al  

ar gument  t hat  i t  had abandoned any const i t ut i onal  i ssue i n t hi s  
cour t .   Di sr egar di ng t he f act  t hat  t he par t y advanci ng t he i ssue 
bel ow af f i r mat i vel y i ndi cat ed t hat  i t  had abandoned t he i ssue 
her e,  t he l ead opi ni on never t hel ess r eached out  t o di scuss and 
deci de t he const i t ut i onal  t aki ngs i ssue.    
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¶8 PATI ENCE DRAKE ROGGENSACK,  J.   (dissenting).  I  wr i t e 

i n di ssent  t o t he 2007 changes i n Supr eme Cour t  I nt er nal  

Oper at i ng Pr ocedur es ( I OP) ,  I I . B. 1. ,  I I . B. 2. ,  I I . B. 3.  and I I . E. ,  

whi ch changes r equi r e t he af f i r mat i ve vot e of  f our  j ust i ces t o 

di r ect  t he par t i es t o addr ess an i ssue not  speci f i cal l y 

i dent i f i ed i n:   ( 1)  t he pet i t i on f or  r evi ew or  r esponse;  ( 2)  t he 

cour t  of  appeal s br i ef s of  t he par t i es i n bypass and i n 

cer t i f i cat i on;  ( 3)  t he r equest ,  or  r esponse,  t hat  t he supr eme 

cour t  commence an or i gi nal  act i on;  and ( 4)  af t er  or al  ar gument  

bef or e t he supr eme cour t  has occur r ed.   My r easons f or  

di ssent i ng f r om t he changes made t o t hese f our  par t s of  t he I OP 

di f f er .   

Par t  I I . B. 1.  

¶9 I OP I I . B. 1.  appl i es t o pet i t i ons f or  r evi ew of  cour t  

of  appeal s deci s i ons.   I t  per mi t s t he supr eme cour t  t o t ake 

j ur i sdi ct i on of  a case on t he af f i r mat i ve vot e of  t hr ee of  t he 

cour t ' s  seven j ust i ces.   The st at ed pur pose of  t hi s pr ocedur e i s 

" t o accommodat e t he gener al  publ i c pol i cy t hat  appel l at e r evi ew 

i s desi r abl e. "   St at ed ot her wi se,  because t he t aki ng of  mor e 

cases by t he supr eme cour t  i s  a desi r abl e goal  i n t he cour t ' s 

ser vi ce of  t he publ i c,  t he accept i ng of  cases f or  r evi ew on t he 

af f i r mat i ve vot e of  a mi nor i t y of  t he cour t  r esul t s i n supr eme 

cour t  r evi ew of  mor e cases.    

¶10 Accept i ng a case on t he vot e of  t hr ee j ust i ces i s a 

count er - maj or i t ar i an act i on t hat  has ot her  benef i t s f or  t he 

publ i c besi des i ncr easi ng t he number  of  cases t hat  t he supr eme 

cour t  wi l l  r evi ew.   For  exampl e,  t he t hr ee- vot e r ul e al so 
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pr event s t he maj or i t y of  t he cour t  f r om compl et el y cont r ol l i ng 

t he cour t ' s  docket  of  cases and i ssues.   That  i s,  wi t hout  t hi s  

oppor t uni t y f or  a mi nor i t y of  t he cour t  t o r equi r e t he cour t  t o 

r evi ew cases i n whi ch t hr ee j ust i ces have i dent i f i ed l egal  

i ssues of  st at e- wi de concer n,  t he cour t ' s  maj or i t y woul d pr event  

t he expl or at i on of  any case or  t he devel opment  of  t he l aw on any 

i ssue t he maj or i t y deci ded i t  di d not  want  t he cour t  t o addr ess.   

Ther ef or e,  t he 2007 change i n I I . B. 1.  i s  an i mpedi ment  t o t he 

abi l i t y  of  a mi nor i t y of  t he cour t  t o have t he cour t  addr ess 

i ssues i t  deems t o be of  st at e- wi de concer n.    

¶11 The 2007 change i n I OP I I . B. 1.  i s  ext r emel y 

s i gni f i cant  when r ead i n concer t  wi t h Wi s.  St at .  § 809. 62( 6) ,  

whi ch di r ect s t hat  a pet i t i oner  i s not  t o br i ef  or  t o ar gue an 

i ssue not  set  f or t h i n t he pet i t i on f or  r evi ew unl ess or der ed t o 

do so by t he cour t .   The concur r i ng opi ni on t o t he I OP changes 

asser t s t hat  Wi s.  St at .  § 809. 62( 6)  r equi r es t he vot e of  f our  

j ust i ces because " when an or der  i s i ssued accept i ng a pet i t i on 

f or  r evi ew,  i t  i s  an or der  on behal f  of  t he ent i r e cour t .   I t  i s  

not  an or der  i ssued on behal f  of  onl y t hr ee j ust i ces. " 1  I  agr ee 

wi t h t he concur r ence t hat  any or der  made by t hi s  cour t  i s  made 

on behal f  of  t he ent i r e cour t ,  unl ess,  of  cour se,  a j ust i ce 

di ssent s,  concur s or  does not  par t i c i pat e.   However ,  an or der  

based on t he vot e of  t hr ee j ust i ces r equest i ng t he par t i es t o 

addr ess an i ssue not  l i s t ed i n t he pet i t i on f or  r evi ew coul d 

j ust  as easi l y be an " or der  on behal f  of  t he ent i r e cour t , "  as 

i s an or der  gr ant i ng a pet i t i on f or  r evi ew.   Thi s i s so because 

                                                 
1 Br adl ey,  J. ,  concur r i ng i n t he changes t o t he I OP.  
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t he sol e basi s f or  per mi t t i ng an or der  of  t he cour t  t hat  gr ant s 

a pet i t i on f or  r evi ew t o be based on t he vot e of  onl y t hr ee 

j ust i ces i s because our  I OP pr ovi des f or  gr ant i ng a pet i t i on f or  

r evi ew on t he vot e of  t hr ee.   Ther ef or e,  i f  our  I OP pr ovi ded 

t hat  t he vot e of  t hr ee j ust i ces woul d r esul t  i n an or der  

r equest i ng t he par t i es t o addr ess i ssues i n addi t i on t o t hose 

set  out  i n t he pet i t i on f or  r evi ew,  t hat  or der  woul d be " an 

or der  on behal f  of  t he ent i r e cour t , "  as wel l .   Sect i on 

809. 62( 6)  i s a cr eat i on of  t hi s cour t ;  t her ef or e,  our  

i nt er pr et at i on of  i t  t o per mi t  cer t ai n or der s t o be i ssued on 

t he vot e of  t hr ee j ust i ces pur suant  t o t he I OP i s not  r est r i ct ed 

by any goal  of  t he l egi s l at ur e.      

¶12 I t  i s  al so i mpor t ant  t o not e t hat  t he di r ect i ve of  

Wi s.  St at .  § 809. 62( 6)  does not  pr event  a maj or i t y of  t he cour t  

f r om addr essi ng i ssues t hat  wer e not  set  out  i n t he pet i t i on f or  

r evi ew,  when t he maj or i t y chooses t o do so.   Ci t y of  La Cr osse 

Pol i ce and Fi r e Comm’ n v.  LI RC,  139 Wi s.  2d 740,  766- 67 n. 7,  407 

N. W. 2d 510 ( 1987)  ( concl udi ng t hat  even t hough t he pet i t i on f or  

r evi ew of  nei t her  par t y had addr essed " hi r i ng st andar d[ s] "  or  

" Rusch’ s abi l i t y  t o per f or m t he dut i es of  a pol i ce of f i cer "  i n 

t hei r  pet i t i ons f or  r evi ew,  a " compl et e r evi ew"  r equi r ed t hat  

t hose i ssues be addr essed) .  

¶13 The concur r ence al so c i t es a r ecent  concur r ence i n 

whi ch Just i ce Br adl ey ar gued t hat  t he cour t  shoul d not  addr ess 

whet her  t her e was a const i t ut i onal  under pi nni ng t o t he emi nent  

domai n i ssue bei ng addr essed because t he const i t ut i onal  i ssue 
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was not  r ai sed by t he par t i es. 2  The concur r ence i s i ncor r ect  i n 

t hi s asser t i on,  as i t  was i n t he publ i shed deci s i on.   The l ack 

of  const i t ut i onal  under pi nni ngs t o CC Mi dwest ' s c l ai m was 

br i ef ed f or  t hi s cour t  by a par t y,  t he Ci t y of  Janesvi l l e, 3 and 

i t  al so was t he subj ect  of  a l engt hy di ssent  by Just i ce Pr osser .  

¶14 Fur t her mor e,  once t he cour t  accept s j ur i sdi ct i on of  a 

case,  i t  may " r evi ew any subst ant i al  and compel l i ng i ssue whi ch 

t he case pr esent s. "   Uni vest  Cor p.  v.  Gener al  Spl i t  Cor p. ,  148 

Wi s.  2d 29,  32,  435 N. W. 2d 234 ( 1989) .   I n addi t i on,  j ust i ces 

r out i nel y addr ess i ssues i n t hei r  opi ni ons t hat  t he par t i es have 

not  br i ef ed or  ar gued.   See e. g. ,  St at e v.  Lei t ner ,  2002 WI  77,  

¶12,  253 Wi s.  2d 449,  646 N. W. 2d 341 ( addr essi ng moot ness,  sua 

spont e) ;  Bur ks v .  St .  Joseph' s Hospi t al ,  227 Wi s.  2d 811,  835,  

596 N. W. 2d 391 ( 1999)  ( Abr ahamson,  C. J. ,  concur r i ng)  ( not i ng 

t hat  t he par t i es di d not  br i ef  or  ar gue t he di st i nct i on empl oyed 

by t he maj or i t y opi ni on) .  

¶15 However ,  my gr eat est  concer n i s t he occasi on when t he 

f ai l ur e t o l i s t  an i ssue i n a pet i t i on f or  r evi ew wi l l  pr event  a 

pet i t i oner  f r om havi ng any oppor t uni t y f or  r ever sal  of  t he 

pr evi ous cour t  deci s i on.   Thi s  occur s when t he supr eme cour t  

accept s r evi ew and t hen enf or ces Wi s.  St at .  § 809. 62( 6) ,  t her eby 

r ef usi ng t o consi der  an i ssue t hat  was not  l i s t ed i n t he 

pet i t i on f or  r ev i ew but  i s an i ssue on whi ch t he pet i t i oner  must  

pr evai l  i n or der  t o obt ai n r ever sal  of  t he ear l i er  deci s i on.   

                                                 
2 I d. ,  c i t i ng her  concur r ence i n Ci t y of  Janesv i l l e v.  CC 

Mi dwest ,  2007 WI  93,  ___ Wi s.  2d ___,  734 N. W. 2d 438 ( Br adl ey,  
J. ,  concur r i ng) .  

3 CC Mi dwest ,  2007 WI  93,  ___ Wi s.  2d ____,  ¶15 n. 13.  
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Est at e of  Szl eszi nski  v.  LI RC,  2007 WI  106,  ¶4 n. 5 and ¶13 n. 8,  

__ Wi s.  2d __,  736 N. W. 2d 111 ( concl udi ng t hat  because t he cour t  

of  appeal s r ever sed LI RC’ s deci si on t hat  Szl eszi nski ’ s medi cal  

eval uat i on was " i ndi v i dual i zed"  and t he empl oyer  di d not  seek 

r evi ew of  t he cour t  of  appeal s '  deci s i on on t hat  i ssue,  i t  was 

concl usi vel y dec i ded f or  pur poses of  supr eme cour t  r evi ew t hat  

t he medi cal  eval uat i on di d not  qual i f y as an " i ndi v i dual i zed"  

eval uat i on under  Wi s.  St at .  § 111. 34( 2) ( c) ;  t her ef or e,  t he 

empl oyer  coul d not  pr evai l  on i t s def ense t hat  Szl eszi nski ’ s 

handi cap was r easonabl y r el at ed t o per f or mi ng hi s j ob dut i es) .   

¶16 Never t hel ess,  as most  woul d acknowl edge,  one of  t he 

pur poses of  appel l at e r evi ew i s " j ust i ce f or  t he par t i es. "   See 

Al l an D.  Vest al ,  Sua Spont e Consi der at i on I n Appel l at e Revi ew,  

27 For d.  L.  Rev.  477,  509 ( 1958- 59) .   Pr event i ng t he par t i es 

f r om par t i c i pat i ng i n t he di scussi on of  al l  t he l egal  i ssues 

t hat  t he t hr ee j ust i ces who have vot ed t o accept  j ur i sdi ct i on 

seek t o have deci ded does not  pr omot e j ust i ce f or  t he par t i es,  

because t he par t i es ar e pr event ed f r om addr essi ng al l  of  t he 

quest i ons t hat  t hose vot i ng t o gr ant  t he pet i t i on f or  r evi ew 

deem necessar y t o a compl et e anal ysi s of  t he case.    

¶17 Fur t her mor e,  t her e i s an unf ai r ness t o t he par t i es t o 

t he l i t i gat i on t hat  i s i nher ent  i n t he 2007 change i n I OP 

I I . B. 1.   Thi s i s so because t he I OP change wi l l  per mi t  t he 

supr eme cour t  t o l i mi t  t he par t i es '  br i ef i ng and ar gument  mor e 

f r equent l y,  when t he cour t  does not  l i mi t  t he ami ci  cur i ae.   

Thi s unf ai r ness among par t i c i pant s occur s because f r equent l y an 

ami cus wi l l  f i l e i t s br i ef  wi t h t he cour t  i n compl et ed f or m,  

t oget her  wi t h a r equest  t hat  t he cour t  accept  i t .   The cour t ' s  
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r out i ne pr act i ce i s t o do so.   The br i ef  of  an ami cus addr esses 

any i ssue t hat  t he ami cus bel i eves t he cour t  shoul d consi der .   

Nei t her  Wi s.  St at .  § 809. 62( 6)  nor  any I OP l i mi t s t he i ssues 

t hat  an ami cus cur i ae can addr ess. 4  The pr act i ce of  addi ng a new 

i ssue at  t he pl easur e of  an ami cus per mi t s an ami cus t o shape 

t he nat ur e of  t he cont r over si es bef or e t he supr eme cour t  i n ways 

t hat  t he cour t  pr event s t he par t i es f r om doi ng.  

¶18 I n addi t i on,  af t er  accept i ng an ami cus br i ef ,  i t  i s  

not  uncommon f or  member s of  t he cour t  t o c i t e t o and addr ess an 

i ssue r ai sed t her ei n t hat  may not  have been i n t he pet i t i on f or  

r evi ew.   See Wagner  v.  Mi l waukee Count y El ect i on Comm' n,  

2003 WI  103,  ¶6,  263 Wi s.  2d 709,  666 N. W. 2d 816 ( addr essi ng t he 

j ust i c i bi l i t y  of  t he cont r over sy r ai sed by an ami cus) ;  I n r e 

Guar di anshi p of  Jane E. P. ,  2005 WI  106,  ¶¶76,  77,  283 

Wi s.  2d 258,  700 N. W. 2d 863 ( r ef er enci ng venue under  Wi s.  St at .  

§ 55. 06( 3) ( c)  at  t he r equest  of  an ami cus) .   Ther ef or e,  under  

t he 2007 change t o I OP I I . B. 1. ,  at  t i mes,  t he par t i es who 

br ought  t he case bef or e t he cour t  wi l l  be gi ven a mor e l i mi t ed 

scope of  i ssues t hat  t hey can f r ame and par t i c i pat e i n t han non-

par t i es.   Thi s does not  pr omot e j ust i ce f or  t he par t i es.   

¶19 Accor di ngl y,  I  concl ude t hat  when i t  i s  appar ent  at  

t he pet i t i on conf er ence t o t hr ee of  t he j ust i ces who vot ed t o 

gr ant  t he pet i t i on f or  r evi ew t hat  an i ssue shoul d be addr essed 

i n or der  t o accor d a f ul l  and f ai r  hear i ng of  t he case but  t hat  

t he pet i t i oner  has not  i dent i f i ed t hat  i ssue i n t he pet i t i on f or  

                                                 
4 At  t i mes,  t he cour t  per mi t s t he par t i es t o r espond t o an 

i ssue r ai sed by t he ami cus.   See e. g. ,  St at e v.  Pi ddi ngt on,  
2001 WI  24,  ¶11,  241 Wi s.  2d 754,  623 N. W. 2d 528.  
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r evi ew,  t he cour t  shoul d di r ect  t he par t i es t o addr ess t he 

i ssue.   Ot her wi se,  t he maj or  ef f ect s of  t he change i n I I . B. 1.  

ar e:   ( 1)  t o i ncr ease t he maj or i t y ' s cont r ol  of  t he i ssues t he 

cour t  wi l l  consi der ,  and ( 2)  t o r educe t he oppor t uni t y f or  

f ai r ness t o t he par t i es on appeal .    

Par t s I I . B. 2. ,  I I . B. 3.  and I I . E.  

¶20 I OP I I . B. 2.  and B. 3.  addr ess bypass,  cer t i f i cat i on and 

pet i t i on f or  an or i gi nal  act i on.   I n t hose ot her  pr ocedur es by 

whi ch t he supr eme cour t  commonl y accept s cases,  t he af f i r mat i ve 

vot e of  a maj or i t y of  t he cour t  i s  r equi r ed.   Ther ef or e,  t he 

maj or i t y of  t he cour t  cont r ol s t he supr eme cour t ’ s docket  of  t he 

cases and i ssues t hat  devel op by t hose pr ocedur es.   The 2007 

changes i n t hese par t s of  t he I OP do not  r est r i ct  t he r i ght  of  a 

par t y t o addr ess an i ssue by a gr eat er  number  of  vot es t han does 

t he accept ance of  a case i n t he f i r st  i nst ance.    

¶21 Par t  I I . E.  addr esses t he pr ocedur e i n a post - ar gument  

deci s i on conf er ence on al l  cases f or  whi ch we have hel d or al  

ar gument :   pet i t i ons f or  r evi ew,  pet i t i ons f or  bypass,  

cer t i f i cat i ons and or i gi nal  act i ons.   Al t hough Par t  I I . E.  

r equi r es t he vot e of  onl y one j ust i ce t o r e- conf er ence or  t o 

adj our n and cont i nue t he di scuss i on of  a case on a l at er  dat e,  

t he 2007 change i n I OP cr eat es a bl anket  r ul e t hat  t he vot e of  

f our  j ust i ces i s r equi r ed bef or e t he cour t  wi l l  or der  t he 

par t i es t o addr ess an i ssue t hat  was not  br i ef ed,  r egar dl ess of  

t he pr ocedur e used t o accept  j ur i sdi ct i on of  t he case.    

¶22 Accor di ngl y,  wi t h t he except i on of  t he ef f ect  of  I I . E.  

on a case t hat  i s bef or e t he cour t  f or  deci s i on because a 

pet i t i on f or  r evi ew was accept ed upon t he af f i r mat i ve vot e of  
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t hr ee j ust i ces,  t hese changes t o t he I OP do not  pr event  a 

mi nor i t y of  t he cour t  f r om havi ng an i ssue r evi ewed by t he cour t  

t hat  t he mi nor i t y bel i eves i s of  st at e- wi de concer n.   

Never t hel ess,  t he changes may r educe t he f ai r ness t o al l  par t i es 

on appeal .   Unf ai r ness wi l l  occur  when a par t y  has not  addr essed 

an i ssue i n i t s br i ef ,  but  t he r esol ut i on of  t he i ssue i s a 

necessar y component  of  t he deci si on t he supr eme cour t  must  make.   

See Est at e of  Szl eszi nski ,  2007 WI  106,  ___ Wi s.  2d  ___,  ¶4 

n. 4,  and ¶13 n. 8 ( concl udi ng t hat  t he cour t  of  appeal s '  

det er mi nat i on t hat  t he medi cal  exam of  Szl eszi nski  was not  

i ndi v i dual i zed wi l l  not  be r evi ewed because t he i ssue was not  

r ai sed i n t he pet i t i on f or  r evi ew) .   Ther ef or e,  i n f ai r ness t o 

t he par t i es,  when i t  becomes appar ent  af t er  or al  ar gument  t hat  

an i ssue t hat  was not  l i s t ed i n t he pet i t i on f or  r evi ew or  r epl y 

t her et o i s necessar y t o t he cour t ' s  deci s i on on t he mer i t s of  

t he case,  I  woul d per mi t  t he af f i r mat i ve vot e of  t hr ee j ust i ces 

t o r esul t  i n an or der  di r ect i ng t he par t i es t o addr ess t hat  

i ssue.   Thi s i s consi st ent  wi t h t he t hr ee- vot e r ul e of  I OP 

I I . B. 1.  and wi l l  pr omot e f ai r ness f or  t he par t i es i n al l  

appeal s.    

¶23 For  t he r easons set  f or t h above,  I  r espect f ul l y 

di ssent  f r om t he 2007 changes t o I OP I I . B. 1. ,  I I . B. 2. ,  I I . B. 3.  

and I I . E.   

¶24 I  am aut hor i zed t o st at e t hat  Just i ce DAVI D T.  PROSSER 

j oi ns t hi s di ssent .  
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