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On Sept ember  30,  2004,  t he Wi sconsi n Judi c i al  Counci l  f i l ed 

a pet i t i on seeki ng t o amend §§ 809. 30( 2) ( b) ,  809. 32( 4)  and 

809. 62( 1)  t hr ough ( 7)  of  t he Rul es of  Appel l at e Pr ocedur e.   Thi s 

pet i t i on was t he cul mi nat i on of  ext ensi ve wor k by a Judi c i al  

Counci l  Commi t t ee,  wi t h assi st ance f r om t he Appel l at e Pr act i ce 

Sect i on and Cr i mi nal  Law Sect i on of  t he St at e Bar ,  and t he 

Wi sconsi n Associ at i on of  Cr i mi nal  Def ense Lawyer s.  

A publ i c hear i ng was conduct ed on t he pet i t i on on Mar ch 15,  

2005.   At  t he ensui ng open admi ni st r at i ve conf er ence,  t he cour t  

di scussed cer t ai n aspect s of  t he pet i t i on and t ook t he r emai ni ng 

i ssues under  advi sement .   The mat t er  was di scussed at  subsequent  

open conf er ences on Mar ch 21,  2007,  and June 25,  2008,  at  whi ch 

t i me t he cour t  vot ed unani mousl y t o adopt  por t i ons of  t he 

pet i t i on,  as set  f or t h her ei n,  and t o deny ot her  aspect s of  t he 
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pet i t i on.   The ef f ect i ve dat e of  t he amendment s adopt ed her ei n 

wi l l  be Januar y 1,  2009.  

I T I S ORDERED t hat  ef f ect i ve Januar y 1,  2009:  

SECTION 1.   809. 107 ( 2)  ( bm)  ( i nt r o. )  of  t he st at ut es i s 

amended t o r ead:  

809. 107 (2) ( bm)  Notice of intent to pursue postdisposition 

or appellate relief. ( i nt r o. )  A per son shal l  i ni t i at e an appeal  

under  t hi s sect i on by f i l i ng,  wi t hi n 30 days af t er  t he dat e of  

ent r y of  t he j udgment  or  or der  appeal ed f r om,  as speci f i ed i n s.  

808. 04 ( 7m) ,  a not i ce of  i nt ent  t o pur sue post di sposi t i on or  

appel l at e r el i ef  wi t h t he c l er k of  t he c i r cui t  cour t  i n whi ch 

t he j udgment  or  or der  appeal ed f r om was ent er ed.  Al so wi t hi n 

t hat  t i me per i od,  t he appel l ant  shal l  ser ve a copy of  t he not i ce 

of  i nt ent  on t he per son r epr esent i ng t he i nt er est s of  t he 

publ i c,  opposi ng counsel ,  t he guar di an ad l i t em appoi nt ed under  

s.  48. 235 ( 1)  ( c)  f or  t he chi l d who i s t he subj ect  of  t he 

pr oceedi ng,  t he chi l d' s par ent  and any guar di an and any 

cust odi an appoi nt ed under  s.  48. 427 ( 3)  or  48. 428 ( 2) .  I f  t he 

r ecor d di scl oses t hat  f i nal  adj udi cat i on occur r ed af t er  t he 

not i ce of  i nt ent  was f i l ed,  t he not i ce shal l  be t r eat ed as f i l ed 

af t er  ent r y of  t he j udgment  or  or der  appeal ed f r om on t he day of  

t he ent r y of  t he f i nal  j udgment  or  or der .   The not i ce of  i nt ent  

shal l  i ncl ude al l  of  t he f ol l owi ng:  

SECTION 2.   809. 30 ( 2)  ( b)  ( i nt r o. )  of  t he st at ut es i s 

amended t o r ead:  

809. 30 (2) ( b)  Notice of intent to pursue postconviction or 

postdisposition relief. ( i nt r o. )  Wi t hi n 20 days af t er  t he dat e 
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of  sent enci ng or  f i nal  adj udi cat i on,  t he per son shal l  f i l e i n 

c i r cui t  cour t  and ser ve on t he pr osecut or  and any ot her  par t y a 

not i ce of  i nt ent  t o pur sue post convi ct i on or  post di sposi t i on 

r el i ef .   I f  t he r ecor d di scl oses t hat  sent enci ng or  f i nal  

adj udi cat i on occur r ed af t er  t he not i ce of  i nt ent  was f i l ed,  t he 

not i ce shal l  be t r eat ed as f i l ed af t er  sent enci ng or  f i nal  

adj udi cat i on on t he day of  t he sent enci ng or  f i nal  adj udi cat i on.   

The not i ce shal l  i ncl ude al l  of  t he f ol l owi ng:  

SECTION 3.  The f ol l owi ng Judi c i al  Counci l  Commi t t ee Comment  

t o s.  809. 30 ( 2)  ( b)  i s i ncl uded t o r ead as f ol l ows:  

 
Judi c i al  Counci l  Commi t t ee Comment  

The amendment  t o s.  809. 30 ( 2)  ( b)  al l ows a not i ce of  
i nt ent  t hat  i s  f i l ed t oo ear l y t o be deemed f i l ed on t he dat e 
t hat  a j udgment  and sent ence or  ot her  f i nal  adj udi cat i on i s 
f i l ed.  Thi s i s consi st ent  wi t h t he pr ocedur e appl i cabl e t o c i v i l  
appeal s under  s.  808. 04 ( 8) .  

SECTION 4.  809. 32 ( 4)  of  t he st at ut es i s amended t o r ead:  

809. 32 (4) NO- MERI T PETI TI ON FOR REVI EW.  I f  a f ul l y  br i ef ed 

appeal  i s  t aken t o t he cour t  of  appeal s and t he at t or ney i s of  

t he opi ni on t hat  a pet i t i on f or  r evi ew i n t he supr eme cour t  

under  s.  809. 62 woul d be f r i vol ous and wi t hout  any ar guabl e 

mer i t ,  t he at t or ney shal l  advi se t he per son of  t he r easons f or  

t hi s opi ni on and t hat  t he per son has t he r i ght  t o f i l e a 

pet i t i on f or  r evi ew.  I f  r equest ed by t he per son,  t he at t or ney 

shal l  f i l e a pet i t i on sat i sf y i ng t he r equi r ement s of  s.  809. 62 

( 2)  ( d)  and ( f )  and t he per son shal l  f i l e a suppl ement al  

pet i t i on sat i sf y i ng t he r equi r ement s of  s.  809. 62 ( 2)  ( a) ,  ( b) ,  

( c) ,  and ( e) .  The pet i t i on and suppl ement al  pet i t i on shal l  bot h 

be f i l ed wi t hi n 30 days af t er  t he dat e of  t he deci s i on or  or der  
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of  t he cour t  of  appeal s.   An opposi ng par t y may f i l e a r esponse 

t o t he pet i t i on and suppl ement al  pet i t i on as pr ovi ded i n s.  

809. 62 ( 3)  wi t hi n 14 days af t er  t he ser vi ce of  t he suppl ement al  

pet i t i on.  

SECTION 5.  809. 62 ( 1)  ( i nt r o. )  of  t he st at ut es i s  r enumber ed 

s.  809. 62 ( 1m)  and amended t o r ead:  

809. 62 (1m) A par t y may f i l e wi t h t he supr eme cour t  a 

pet i t i on f or  r evi ew of  an adver se deci s i on of  t he cour t  of  

appeal s pur suant  t o s.  808. 10 wi t hi n 30 days of  t he dat e of  t he 

deci s i on of  t he cour t  of  appeal s.  Supr eme cour t  r evi ew i s a 

mat t er  of  j udi c i al  di scr et i on,  not  of  r i ght ,  and wi l l  be gr ant ed 

onl y when speci al  and i mpor t ant  r easons ar e pr esent ed.  The 

f ol l owi ng,  whi l e nei t her  cont r ol l i ng nor  f ul l y  measur i ng t he 

cour t ' s  di scr et i on,  i ndi cat e cr i t er i a t hat  wi l l  be consi der ed:  

SECTION 6.  809. 62 ( 1)  ( a)  t o ( e)  of  t he st at ut es ar e 

r enumber ed 809. 63 ( 1r )  ( a)  t o ( e) .  

SECTION 7.  809. 62 ( 1g)  of  t he st at ut es i s cr eat ed t o r ead:  

809. 62 (1g) DEFI NI TI ONS.   I n t hi s sect i on:   

( a)  " Adver se deci s i on"  means a f i nal  or der  or  deci s i on of  

t he cour t  of  appeal s,  t he r esul t  of  whi ch i s cont r ar y,  i n whol e 

or  i n par t ,  t o t he r esul t  sought  i n t hat  cour t  by any par t y 

seeki ng r evi ew.    

( b)  " Adver se deci s i on"  i ncl udes t he cour t  of  appeal s '  

deni al  of  or  f ai l ur e t o gr ant  t he f ul l  r el i ef  sought  or  t he 

cour t  of  appeal s '  deni al  of  t he pr ef er r ed f or m of  r el i ef .  
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( c)  " Adver se deci s i on"  does not  i ncl ude a par t y ' s 

di sagr eement  wi t h t he cour t  of  appeal s '  l anguage or  r at i onal e i n 

gr ant i ng a par t y ' s r equest ed r el i ef .  

SECTION 8.  The f ol l owi ng Judi c i al  Counci l  Commi t t ee Comment  

t o s.  809. 62 ( 1g)  i s i ncl uded t o r ead as f ol l ows:  

 
Judi c i al  Counci l  Commi t t ee Comment  

The def i ni t i on i n s.  809. 62 ( 1g)  codi f i es t he hol di ng i n 
Neel y v.  St at e,  89 Wi s.  2d 755,  757- 58,  279 N. W. 2d 255 ( 1979) ,  
t o t he ef f ect  t hat  a par t y cannot  seek r evi ew of  a f avor abl e 
r esul t  mer el y because of  di sagr eement  wi t h t he cour t  of  appeal s '  
r at i onal e.   At  t he same t i me,  s.  809. 62 ( 1g)  under scor es t he 
f act  t hat  a cour t  of  appeal s '  deci s i on t hat  i s gener al l y 
f avor abl e t o a par t y r emai ns adver se t o t hat  par t y t o t he ext ent  
t hat  i t  does not  gr ant  t he par t y  al l  t he r el i ef  r equest ed,  i . e. ,  
t he f ul l  r el i ef  or  t he pr ef er r ed f or m of  r el i ef  sought  by t he 
par t y.   See al so St at e v.  Cast i l l o,  213 Wi s.  2d 488,  492,  570 
N. W. 2d 44 ( 1997) .   

As an exampl e,  a cr i mi nal  def endant  seeki ng r ever sal  of  hi s 
convi ct i on or ,  i f  t hat  i s  not  gr ant ed,  r esent enci ng,  woul d be 
ent i t l ed t o seek r evi ew of  t he cour t  of  appeal s '  f ai l ur e t o 
gr ant  a new t r i al ,  even i f  i t  di d or der  r esent enci ng.   
Si mi l ar l y,  a c i v i l  appel l ant  chal l engi ng a ver di ct  f i ndi ng 
l i abi l i t y  and,  shoul d t hat  be deni ed,  t he amount  of  damages,  
woul d be ent i t l ed t o seek r evi ew of  t he cour t  of  appeal s '  
f ai l ur e t o gr ant  a new t r i al  on l i abi l i t y ,  even i f  t he cour t  of  
appeal s di d or der  r eassessment  of  damages.  

SECTION 9.  809. 62 ( 1m)  ( t i t l e)  of  t he st at ut es i s  cr eat ed t o 

r ead:   

809. 62 (1m) ( t i t l e)  GENERAL RULE;  TI ME LI MI T.    

SECTION 10.  809. 62 ( 1r )  ( i nt r o. )  of  t he st at ut es i s cr eat ed 

t o r ead:  

809. 62 (1r) CRI TERI A FOR GRANTI NG REVI EW.  ( i nt r o. )  Supr eme cour t  

r evi ew i s a mat t er  of  j udi c i al  di scr et i on,  not  of  r i ght ,  and 

wi l l  be gr ant ed onl y when speci al  and i mpor t ant  r easons ar e 

pr esent ed.  The f ol l owi ng,  whi l e nei t her  cont r ol l i ng nor  f ul l y  
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measur i ng t he cour t ' s  di scr et i on,  i ndi cat e cr i t er i a t hat  wi l l  be 

consi der ed:   

SECTION 11.  The f ol l owi ng Judi c i al  Counci l  Commi t t ee Comment  

t o s.  809. 62 ( 1m)  and ( 1r )  i s  i ncl uded t o r ead as f ol l ows:  

 
Judi c i al  Counci l  Commi t t ee Comment  

Rul es 809. 62 ( 1m)  and ( 1r )  ar e f or mer  Rul e 809. 62 ( 1) ,  
di v i ded i nt o subsect i ons and subt i t l ed.  Subt i t l es ar e added 
t hr oughout  Rul e 809. 62 t o hel p pr act i t i oner s and par t i es l ocat e 
par t i cul ar  pr ovi s i ons.  

SECTION 12.  809. 62 ( 2)  ( t i t l e)  of  t he st at ut es i s  cr eat ed t o 

r ead:    

809. 62 (2) ( t i t l e)  CONTENTS OF PETI TI ON.    

SECTION 13.  809. 62 ( 2)  ( a) ,  ( d)  and ( f )  2.  of  t he st at ut es 

ar e amended t o r ead:  

809. 62 (2) ( a)  A st at ement  of  t he i ssues pr esent ed f or  

r evi ew t he pet i t i oner  seeks t o have r evi ewed,  t he met hod or  

manner  of  r ai s i ng t he i ssues i n t he cour t  of  appeal s and how t he 

cour t  of  appeal s deci ded t he i ssues.   The st at ement  of  i ssues 

shal l  al so i dent i f y any i ssues t he pet i t i oner  seeks t o have 

r evi ewed t hat  wer e not  deci ded by t he cour t  of  appeal s.   The 

st at ement  of  an i ssue shal l  be deemed t o compr i se ever y 

subsi di ar y i ssue as det er mi ned by t he cour t .   I f  deemed 

appr opr i at e by t he supr eme cour t ,  t he mat t er  may be r emanded t o 

t he cour t  of  appeal s.  

( d)  A st at ement  of  t he case cont ai ni ng a descr i pt i on of  t he 

nat ur e of  t he case;  t he pr ocedur al  st at us of  t he case l eadi ng up 

t o t he r evi ew;  t he di sposi t i ons i n t he t r i al  c i r cui t  cour t  and 

cour t  of  appeal s ;  and a st at ement  of  t hose f act s  not  i ncl uded i n 
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t he opi ni on of  t he cour t  of  appeal s r el evant  t o t he i ssues 

pr esent ed f or  r evi ew,  wi t h appr opr i at e r ef er ences ci t at i on t o 

t he r ecor d.  

( f )  2.  Judgment  The j udgment s,  or der s,  f i ndi ngs of  f act ,  

concl usi ons of  l aw and memor andum deci s i ons of  t he c i r cui t  cour t  

and admi ni st r at i ve agenci es necessar y f or  an under st andi ng of  

t he pet i t i on.  

SECTION 14.  The f ol l owi ng Judi c i al  Counci l  Commi t t ee Comment  

t o s.  809. 62 ( 2)  ( a)  i s i ncl uded t o r ead as f ol l ows:  

 
Judi c i al  Counci l  Commi t t ee Comment  

Rul e 809. 62( 2) ( a)  i s amended t o r equi r e t he pet i t i oner  t o 
i dent i f y al l  i ssues on whi ch i t  seeks r evi ew,  i ncl udi ng i ssues 
r ai sed i n t he cour t  of  appeal s but  not  deci ded i n t he cour t  of  
appeal s.   The amendment  t o Rul e 809. 62( 2) ( a)  al so c l ar i f i es t hat  
t he st at ement  of  an i ssue i ncor por at es al l  subsi di ar y i ssues.   
Thi s amendment  i s adapt ed f r om t he Uni t ed St at es Supr eme Cour t ' s  
r ul es.   See U. S.  Sup.  Ct .  Rul e 14. 1( a) .   See al so I n t he 
I nt er est  of  Jami e L. ,  172 Wi s.  2d 218,  232- 33,  493 N. W. 2d 56 
( 1992) .  

SECTION 15.  809. 62 ( 2m)  ( t i t l e)  of  t he st at ut es i s cr eat ed 

t o r ead:  

809. 62 (2m) ( t i t l e)  I NAPPLI CABLE TO PARENTAL CONSENT TO ABORTI ON 

CASES.    

SECTION 16.  809. 62 ( 2r )  ( t i t l e)  of  t he st at ut es i s cr eat ed 

t o r ead:  

809. 62 (2r) ( t i t l e)  APPLI CATI ON TO TERMI NATI ON OF PARENTAL RI GHTS 

CASES.   

SECTION 17.  809. 62 ( 3)  of  t he st at ut es i s amended t o r ead:  

809. 62 (3) Except  as pr ovi ded i n s.  809. 32 ( 4) ,  an opposi ng 

par t y may f i l e a r esponse t o t he pet i t i on wi t hi n 14 days af t er  
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t he ser vi ce of  t he pet i t i on.   I f  f i l ed,  t he r esponse may cont ai n 

any of  t he f ol l owi ng:  

( a)  Any r easons f or  denyi ng t he pet i t i on.  

( b)  Any per cei ved def ect s t hat  may pr event  r ul i ng on t he 

mer i t s of  any i ssue i n t he pet i t i on.  

( c)  Any per cei ved mi sst at ement s of  f act  or  l aw set  f or t h i n 

t he pet i t i on t hat  have a bear i ng on t he quest i on of  what  i ssues 

pr oper l y woul d be bef or e t he cour t  i f  t he pet i t i on wer e gr ant ed.  

( d)  Any al t er nat i ve gr ound suppor t i ng t he cour t  of  appeal s 

r esul t  or  a r esul t  l ess f avor abl e t o t he opposi ng par t y t han 

t hat  gr ant ed by t he cour t  of  appeal s.  

( e)  Any ot her  i ssues t he cour t  may need t o deci de i f  t he 

pet i t i on i s gr ant ed,  i n whi ch case t he st at ement  shal l  i ndi cat e 

whet her  t he ot her  i ssues wer e r ai sed bef or e t he cour t  of  

appeal s,   t he met hod or  manner  of  r ai s i ng t he i ssues i n t he 

cour t  of  appeal s,  whet her  t he cour t  of  appeal s deci ded t he 

i ssues,  and how t he cour t  of  appeal s deci ded t he i ssues.  

SECTION 18:  809. 62 ( 3)  ( t i t l e)  of  t he st at ut es i s  cr eat ed t o 

r ead:  

809. 62 (3) ( t i t l e)  RESPONSE TO PETI TI ON.  

SECTION 19.  The f ol l owi ng Judi c i al  Counci l  Commi t t ee Comment  

t o s.  809. 62 ( 3)  i s i ncl uded t o r ead as f ol l ows:  

 
Judi c i al  Counci l  Commi t t ee Comment  

Rul e 809. 62( 3)  i s amended t o advi se t he r espondent  t o 
appr i se t he supr eme cour t ,  i n t he r esponse t o t he pet i t i on,  of  
any i ssues t he cour t  may need t o deci de i f  i t  gr ant s r evi ew of  
t he i ssue( s)  i dent i f i ed i n t he pet i t i on.   Thi s appl i es whet her  
or  not  t he cour t  of  appeal s act ual l y deci ded t he i ssues t o be 
r ai sed.  
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The amendment s t o Rul e 809. 62( 3)  al so advi se t he r espondent  
t o i dent i f y i n i t s r esponse any per cei ved mi sst at ement s of  l aw 
or  f act ,  or  any def ect s ( such as wai ver ,  moot ness,  or  est oppel )  
t hat  coul d pr event  t he supr eme cour t  f r om r eachi ng t he mer i t s of  
t he i ssue pr esent ed i n t he pet i t i on.   Compar e U. S.  Sup.  Ct .  Rul e 
15. 2.    

Rul e 809. 62( 3) ( d)  addr esses t he ci r cumst ance i n whi ch t he 
r espondent  asser t s an al t er nat i ve gr ound t o def end t he cour t  of  
appeal s '  ul t i mat e r esul t  or  out come,  whet her  or  not  t hat  gr ound 
was r ai sed or  r ul ed upon by t he l ower  cour t s.   

Rul e 809. 62( 3) ( d)  al so addr esses t he ci r cumst ances i n whi ch 
t he r espondent  asser t s an al t er nat i ve gr ound t hat  woul d r esul t  
i n a j udgment  l ess f avor abl e t han t hat  gr ant ed by t he cour t  of  
appeal s but  mor e f avor abl e t o t he r espondent  t han mi ght  be 
gr ant ed f or  t he pet i t i oner  ( e. g. ,  r emand f or  a new t r i al  r at her  
t han a r endi t i on of  j udgment  f or  t he pet i t i oner ) .   The l anguage 
i s modi f i ed f r om Tex.  R.  App.  P.  53. 3( c) ( 3) .  

Rul e 809. 62( 3) ( d)  and ( e)  ar e i nt ended t o f aci l i t at e t he 
supr eme cour t ' s  assessment  of  t he i ssues pr esent ed f or  r evi ew,  
not  t o change cur r ent  l aw r egar di ng t he appl i cat i on of  wai ver  
pr i nci pl es t o a r espondent .  See St at e v.  Hol t ,  128 Wi s.  2d 110,  
125,  382 N. W. 2d 679 ( Ct .  App.  1985)  ( An appel l at e cour t  may 
sust ai n a l ower  cour t ’ s hol di ng on a t heor y or  on r easoni ng not  
pr esent ed t o t he l ower  cour t . )    

I mpl i c i t  i n t hese amendment s,  al t hough not  expr essl y st at ed 
as i n t he f eder al  r ul e,  U. S.  Sup.  Ct .  Rul e 15. 2,  i s  t he 
under st andi ng t hat  a r espondent  may be deemed t o have wai ved 
i ssues or  def ect s t hat  do not  go t o j ur i sdi ct i on i f  t hey ar e not  
cal l ed t o t he at t ent i on of  t he supr eme cour t  i n a r esponse t o 
t he pet i t i on.   The supr eme cour t  r et ai ns i t s i nher ent  aut hor i t y 
t o di sr egar d any wai ver  and addr ess t he mer i t s of  an unpr eser ved 
ar gument  or  t o engage i n di scr et i onar y r evi ew under  Wi s.  St at .  
§§ 751. 06 or  752. 35.   See St at e v.  Mi kr ut ,  2004 WI  79,  ¶38.   The 
possi bl e i nvocat i on of  wai ver  f or  f ai l ur e t o r ai se such al l eged 
def ect s i n t he r esponse wi l l  encour age t he r espondent  t o i nf or m 
t he supr eme cour t  of  such def ect s bef or e t he supr eme cour t  
deci des whet her  t o expend scar ce j udi c i al  r esour ces on t he case.   
See Okl ahoma Ci t y v.  Tut t l e,  471 U. S.  808,  815- 16 ( 1985) .   

A number  of  ot her  st at es have r ul es r equi r i ng t he 
r espondent  t o i dent i f y ot her  i ssues i t  seeks t o r ai se i f  r evi ew 
i s gr ant ed,  and ei t her  expr ess l y or  i mpl i edl y  l i mi t i ng t he 
i ssues bef or e t he supr eme cour t  on a gr ant  of  r evi ew t o t hose 
set  f or t h i n t he pet i t i on and r esponse.   See Ar i z.  R.  Ci v.  App.  
P.  23( e) ;  Cal i f .  App.  R.  28( e) ( 2)  & ( 5) ;  Kan.  R. S.  & A.  Ct s.  
Rul e 8. 03( g) ( 1) ;  N. C.  R.  App.  P.  15( d)  & 16( a) ;  Or egon R.  App.  
P.  9. 20( 2) ;  Wash.  R.  App.  13. 4( d) .  

A l eadi ng handbook on Uni t ed St at es Supr eme Cour t  pr act i ce 
descr i bes t he pr ocedur e i n t hat  Cour t  as f ol l ows:  

A r espondent  may al so choose t o wai ve t he r i ght  
t o oppose a pet i t i on,  whi ch seems cl ear l y wi t hout  
mer i t .   Thi s wi l l  save t i me and money,  wi t hout  any 
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subst ant i al  r i sk i f  r espondent  f eel s cer t ai n t hat  
cer t i or ar i  wi l l  be deni ed.   I n or der  t hat  t he wai ver  
wi l l  c l ear l y be under st ood as based upon t he l ack of  
mer i t  i n t he pet i t i on,  t he st at ement  f i l ed wi t h t he 
Cour t –whi ch may be i n t he f or m of  a l et t er  t o t he 
Cl er k–shoul d cont ai n l anguage t o t hi s ef f ect :  " I n v i ew 
of  t he f act  t hat  t he case cl ear l y does not  war r ant  
r evi ew by t hi s Cour t  [ as i s shown by t he opi ni on 
bel ow] ,  r espondent  wai ves t he r i ght  t o f i l e a br i ef  i n 
opposi t i on. "   The l et t er  may al so r equest  l eave t o 
f i l e a r esponse t o t he pet i t i on i f  t he Cour t  wi shes t o 
see one.   Thi s wi l l  sel dom be necessar y,  s i nce i f  t he 
r espondent  has not  f i l ed a r esponse,  or  has 
af f i r mat i vel y wai ved t he r i ght  t o f i l e,  and i f  t he 
Cour t  bel i eves t hat  t he pet i t i on may have some mer i t ,  
t he r espondent  wi l l  usual l y be r equest ed t o f i l e a 
r esponse——usual l y wi t hi n 30 days f r om t he r equest .  

I n r ecent  year s,  i n or der  t o expedi t e t he f i l i ng 
of  r esponses i n t he mor e mer i t or i ous cases,  t he 
Sol i c i t or  Gener al  has wai ved t he r i ght  t o f i l e 
opposi t i on br i ef s i n many cases deemed t o be f r i vol ous 
or  i nsubst ant i al .   St at es of t en do t he same t hi ng,  
especi al l y i n cr i mi nal  cases.   Such wai ver s shoul d be 
f i l ed pr ompt l y,  i n or der  t o speed up t he di st r i but i on 
of  t he pet i t i on and t he di sposi t i on of  t he case.   
Usual l y such pet i t i ons ar e deni ed,  even t hough t he 
Cour t  may cal l  f or  a r esponse i f  any of  t he Just i ces 
so r equest .    

St er n,  R. ,  et  al . ,  Supr eme Cour t  Pr act i ce §6. 37 at  374- 75 ( 7t h 
ed.  1993)  ( f oot not e omi t t ed) .  

SECTION 20.  809. 62 ( 3m)  of  t he st at ut es i s cr eat ed t o r ead:  

809. 62 (3m) PETI TI ON FOR CROSS- REVI EW.   ( a)  When required; time 

limit.  A par t y  who seeks t o r ever se,  vacat e,  or  modi f y an 

adver se deci s i on of  t he cour t  of  appeal s shal l  f i l e a pet i t i on 

f or  cr oss- r evi ew wi t hi n t he per i od f or  f i l i ng a pet i t i on f or  

r evi ew wi t h t he supr eme cour t ,  or  30 days af t er  t he f i l i ng of  a 

pet i t i on f or  r evi ew by anot her  par t y,  whi chever  i s l at er .  

( b)  No cross-petition required.   1.   A pet i t i on f or  cr oss-

r evi ew i s not  necessar y t o enabl e an opposi ng par t y t o def end 

t he cour t  of  appeal s '  ul t i mat e r esul t  or  out come based on any 

gr ound,  whet her  or  not  t hat  gr ound was r ul ed upon by t he l ower  



No.   04- 08 
 

11 
 

cour t s,  as l ong as t he supr eme cour t ' s  accept ance of  t hat  gr ound 

woul d not  change t he r esul t  or  out come bel ow.    

2.  A pet i t i on f or  cr oss- r evi ew i s not  necessar y t o enabl e 

an opposi ng par t y t o asser t  gr ounds t hat  est abl i sh t he par t y ' s 

r i ght  t o a r esul t  t hat  i s  l ess f avor abl e t o i t  t han t he r esul t  

or  out come r ender ed by t he cour t  of  appeal s but  mor e f avor abl e 

t o i t  t han t he r esul t  or  out come t hat  mi ght  be awar ded t o t he 

pet i t i oner .  

( c)  Rights and obligations of parties.  A par t y seeki ng 

cr oss- r evi ew has t he same r i ght s and obl i gat i ons as a par t y 

seeki ng r evi ew under  ch.  809,  and any par t y opposi ng a pet i t i on 

f or  cr oss- r evi ew has t he same r i ght s and obl i gat i ons as a par t y 

opposi ng r evi ew.  

SECTION 21.  The f ol l owi ng Judi c i al  Counci l  Commi t t ee Comment  

t o s.  809. 62 ( 3m)  i s i ncl uded t o r ead as f ol l ows:  

 
Judi c i al  Counci l  Commi t t ee Comment  

Rul e 809. 62( 3m)  i s f or mer  Rul e 809. 62 ( 7)  r enumber ed and 
amended.   The r equi r ement s gover ni ng pet i t i ons f or  cr oss- r evi ew 
f i t  mor e l ogi cal l y af t er  t he r equi r ement s f or  t he pet i t i on and 
t he r esponse,  cont ai ned i n Rul es 809. 62( 2)  and ( 3) .    

Amended Rul e 809. 62( 3m) ( a)  r epl aces t he per mi ssi ve " may"  
wi t h t he mandat or y " shal l "  t o c l ar i f y t hat  a pet i t i on f or  cr oss-
r evi ew i s mandat or y i f  t he r espondent  seeks t o r ever se,  vacat e,  
or  modi f y an adver se deci s i on of  t he cour t  of  appeal s.  

Amended Rul e 809. 62( 3m)  al so c l ar i f i es when a r espondent  
must  r ai se an i ssue i n a pet i t i on f or  cr oss- r evi ew,  r at her  t han 
r ai s i ng t he i ssue i n a r esponse t o t he pet i t i on or  mer el y 
ar gui ng i t  i n t he br i ef .   Compar e St at e v.  Schei del l ,  227 
Wi s.  2d 285,  288 n. 1,  595 N. W. 2d 661 ( 1999)  ( r espondent  cannot  
ar gue i ssue r ai sed bel ow unl ess t he i ssue was r ai sed i n a 
pet i t i on f or  cr oss- r evi ew) ,  wi t h,  e. g. ,  I n t he I nt er est  of  Jami e 
L. ,  172 Wi s.  2d 218,  232- 33,  493 N. W. 2d 56 ( 1992)  ( not i ng 
" gener al  r ul e"  t hat  a pet i t i on f or  cr oss- r evi ew i s not  necessar y 
t o def end a j udgment  on any gr ound pr evi ousl y r ai sed) .   
Compl i cat i ng t hese mat t er s ar e hol di ngs t hat  a par t y may not  
pet i t i on f or  r evi ew ( or  cr oss- r evi ew)  i f  i t  r ecei ves a f avor abl e 
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out come f r om t he cour t  of  appeal s,  St at e v.  Cast i l l o,  213 
Wi s.  2d 488,  492,  570 N. W. 2d 44 ( 1997) .  

Rul e 809. 62( 3m) ( b)  c l ar i f i es t hat  a r espondent  need not  
f i l e a pet i t i on f or  cr oss- r evi ew t o r ai se al t er nat i ve i ssues or  
gr ounds i n suppor t  of  ei t her  ( 1)  t he cour t  of  appeal s '  ul t i mat e 
r esul t  or  ( 2)  a j udgment  l ess f avor abl e t han t hat  gr ant ed by t he 
cour t  of  appeal s but  mor e f avor abl e t o t he r espondent  t han mi ght  
be gr ant ed f or  t he pet i t i oner .   Any such al t er nat i ve gr ounds f or  
af f i r mance or  l esser  r el i ef  shoul d,  however ,  be i dent i f i ed i n 
t he r esponse.   See Rul es 809. 62( 3) ( d) ,  ( 3) ( e)  and ( 6) .  

Amended Rul e 809. 62( 3m) ( c)  c l ar i f i es t hat  a par t y opposi ng 
a pet i t i on f or  cr oss- r evi ew has t he same r i ght s and obl i gat i ons 
as a r espondent  under  Rul e 809. 62( 3) .  

SECTION 22.  809. 62 ( 4)  ( t i t l e)  of  t he st at ut es i s  cr eat ed t o 

r ead:   

809. 62 (4) ( t i t l e)  FORM AND LENGTH REQUI REMENTS.    

SECTION 23. 809. 62 ( 4m)  of  t he st at ut es i s cr eat ed t o r ead as 

f ol l ows:  

809. 62 (4m) COMBI NED RESPONSE AND PETI TI ON FOR CROSS- REVI EW.   When a 

par t y el ect s bot h t o submi t  a r esponse t o t he pet i t i on f or  

r evi ew and t o seek cr oss- r evi ew,  i t s submi ssi on shal l  be t i t l ed 

" Combi ned Response and Pet i t i on f or  Cr oss- Revi ew. "   The t i me 

l i mi t s set  f or t h i n sub.  ( 3m)  shal l  appl y.   The r esponse por t i on 

of  t he combi ned document  shal l  compl y wi t h t he r equi r ement s of  

subs.  ( 3)  and ( 4) .   The cr oss- r evi ew por t i on of  t he combi ned 

document  shal l  compl y wi t h t he r equi r ement s of  subs.  ( 2)  and 

( 4) ,  except  t hat  t he r equi r ement  of  sub.  ( 2)  ( d)  may be omi t t ed.   

The cr oss- r evi ew por t i on shal l  be pr eceded by a bl ank whi t e 

cover .   A s i gnat ur e shal l  be r equi r ed onl y at  t he concl usi on of  

t he cr oss- r evi ew por t i on of  t he combi ned document .   

SECTION 24. The f ol l owi ng Judi c i al  Counci l  Commi t t ee Comment  

t o s.  809. 62 ( 4m)  i s i ncl uded t o r ead as f ol l ows:  
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Judi c i al  Counci l  Commi t t ee Comment  

New Rul e 809. 62( 4m)  i s cr eat ed t o per mi t  a combi ned 
document  when a par t y el ect s bot h t o r espond t o t he pet i t i on f or  
r evi ew and t o submi t  a pet i t i on f or  cr oss- r evi ew.   The cont ent  
and f or mat  r equi r ement s of  t he combi ned document  ar e s i mi l ar  t o 
t he r equi r ement s f or  a combi ned br i ef  of  r espondent  and cr oss-
appel l ant  f ound i n s.  809. 19( 6) ( b) 2.  

SECTION 25.  809. 62 ( 5)  ( t i t l e)  of  t he st at ut es i s  cr eat ed t o 

r ead:  

809. 62 (5) ( t i t l e)  EFFECT ON COURT OF APPEALS PROCEEDI NGS.   

SECTION 26.  809. 62 ( 6)  of  t he st at ut es i s amended t o r ead:  

809. 62 (6) The supr eme cour t  may gr ant  t he pet i t i on or  t he 

pet i t i on f or  cr oss- r evi ew or  bot h upon such condi t i ons as i t  

consi der s appr opr i at e,  i ncl udi ng t he f i l i ng of  addi t i onal  

br i ef s.   I f  t he a pet i t i on i s gr ant ed,  t he pet i t i oner  par t i es 

cannot  r ai se or  ar gue i ssues not  set  f or t h i n t he pet i t i on 

unl ess or der ed ot her wi se by t he supr eme cour t .   The supr eme 

cour t  may l i mi t  t he i ssues t o be consi der ed on r evi ew.   I f  t he 

i ssues t o be consi der ed on r evi ew ar e l i mi t ed by t he supr eme 

cour t  and do not  i ncl ude an i ssue t hat  was i dent i f i ed i n a 

pet i t i on and t hat  was l ef t  undeci ded by t he cour t  of  appeal s,  

t he supr eme cour t  shal l  r emand t hat  i ssue t o t he cour t  of  

appeal s upon r emi t t i t ur ,  unl ess t hat  i ssue has become moot  or  

woul d have no ef f ect .  

SECTION 27.  809. 62 ( 6)  ( t i t l e)  of  t he st at ut es i s  cr eat ed t o 

r ead:  

809. 62 (6) ( t i t l e)  CONDI TI ONS OF GRANT OF REVI EW.    

SECTION 28.  The f ol l owi ng Judi c i al  Counci l  Commi t t ee Comment  

t o s.  809. 62 ( 6)  i s i ncl uded t o r ead as f ol l ows:  
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Judi c i al  Counci l  Commi t t ee Comment  
The l ast  sent ence of  Rul e 809. 62( 6)  i s new and i s i nt ended 

t o pr eser ve,  f or  r evi ew by t he cour t  of  appeal s f ol l owi ng 
r emand,  any i ssue r ai sed at  t he cour t  of  appeal s  but  not  deci ded 
by t hat  cour t  or  by t he supr eme cour t  on r evi ew.  For  i nst ance,  
af t er  a c i v i l  j ur y ver di ct ,  an i nsur ed par t y mi ght  appeal  i ssues 
r el at i ng t o l i abi l i t y  and damages.   The i nsur er  mi ght  appeal  
i ssues r el at i ng t o cover age and damages.   I f  t he cour t  of  
appeal s r ever ses on t he l i abi l i t y  i ssue,  wi t hout  deci di ng t he 
cover age and damages i ssues,  and t he supr eme cour t  accept s  
r evi ew on t he l i abi l i t y  i ssue onl y,  amended Rul e 809. 62( 6)  
pr eser ves t he damage and cover age i ssues r ai sed i n t he cour t  of  
appeal s and i dent i f i ed i n t he pet i t i on or  r esponse f or  
consi der at i on by t he cour t  of  appeal s f ol l owi ng r emand and 
r emi t t i t ur  f r om t he supr eme cour t .  Remand of  a pr eser ved i ssue 
wi l l  not  occur  i f  t he supr eme cour t ' s  deci s i on r ender s t he i ssue 
moot  or  of  no ef f ect .  

SECTION 29.   809. 62( 7)  of  t he st at ut es i s r epeal ed.  

I T I S FURTHER ORDERED t hat  t he Judi c i al  Counci l  Commi t t ee 

Comment s ar e not  adopt ed,  but  wi l l  be publ i shed and may be 

consul t ed f or  gui dance i n i nt er pr et i ng and appl y i ng Wi s.  St at .  

§§  809. 30,  809. 32 and 809. 62.  

I T I S FURTHER ORDERED t hat  not i ce of  t hese amendment s t o 

Wi s.  St at .  §§ 809. 30,  809. 32,  and 809. 62 be gi ven by a s i ngl e 

publ i cat i on of  a copy of  t hi s or der  i n t he of f i c i al  st at e 

newspaper  and i n an of f i c i al  publ i cat i on of  t he St at e Bar  of  

Wi sconsi n.  

ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 30t h day of  Jul y,  2008.  

 
BY THE COURT:  
 
 
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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