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On Jul y 24,  2007,  A.  John Voel ker , 1 Di r ect or  of  St at e 

Cour t s,  on behal f  of  t he St at e- Tr i bal  Just i ce For um, 2 pet i t i oned 

                                                 
1 I n keepi ng wi t h t he cour t ' s  usual  pr act i ce,  A.  John 

Voel ker ,  Di r ect or  of  St at e Cour t s,  f r equent l y submi t s pet i t i ons 
f or  r ul es on behal f  of  cour t  ent i t i es.   See,  e. g. ,  pet i t i on nos.  
06- 01 ( I n r e amendment  of  SCR 72. 01 Regar di ng Recor d Ret ent i on) ,  
06- 07 ( I n t he mat t er  of  t he Cr eat i on of  a Cour t  Rul e Aut hor i z i ng 
Use of  El ect r oni c Si gnat ur es by Cour t  Of f i c i al s) ,  06- 08 ( I n t he 
mat t er  of  t he Cr eat i on of  a Cour t  Rul e Gover ni ng El ect r oni c 
Fi l i ng i n t he Ci r cui t  Cour t s) ,  07- 05 ( I n t he mat t er  of  t he 
Amendment  of  Supr eme Cour t  Rul e 32. 09 r egar di ng cont i nui ng 
educat i on f or  Wi sconsi n Judi c i ar y) ,  07- 12 ( I n t he mat t er  of  t he 
pet i t i on t o cr eat e a r ul e gover ni ng t he use of  vi deoconf er enci ng 
i n t he cour t s) ,  07- 14 ( I n t he mat t er  of  t he Amendment  t o SCR 
70. 14( 2)  f or mal i z i ng v i ce- chai r per son posi t i on on t he Pl anni ng 
and Pol i cy Advi sor y Commi t t ee ( PPAC) ) ,  and 08- 01 ( I n t he mat t er  
of  t he Amendment  of  Rul es of  Pl eadi ng,  Pr act i ce and Pr ocedur e:  
Wi s.  St at .  Rul e Ch.  756,  Jur i es) .   Fur t her mor e,  as t he cour t  
consi der s a pet i t i on,  i t  i s  t he cour t ' s  pr act i ce t o assi gn a 
cour t  commi ssi oner  or  t he c l er k or  chi ef  deput y c l er k of  t he 
supr eme cour t  t o st af f  t he pet i t i on,  communi cat e wi t h i nt er est ed 
per sons,  and r edr af t  t he pr oposed r ul e i n accor dance wi t h t he 
cour t ' s  i nst r uct i ons.  
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t he cour t  t o cr eat e a r ul e gover ni ng t he di scr et i onar y t r ansf er  

of  cases t o t r i bal  cour t ,  pur suant  t o t he cour t ' s  r ul emaki ng 

aut hor i t y under  Wi s.  St at .  § 751. 12.  On Oct ober  1,  2007,  t he 

cour t  i ssued an or der  schedul i ng t he pet i t i on f or  a publ i c 

hear i ng on Januar y 8,  2008.  

On Oct ober  31,  2007,  t he Cl er k of  t he Supr eme Cour t  i ssued 

a l et t er  t o 34 agenci es and or gani zat i ons pot ent i al l y  havi ng an 

i nt er est  i n t he pet i t i on t o sol i c i t  comment  and of f er  t he 

oppor t uni t y t o appear  i n per son at  t he publ i c hear i ng.   The 

cour t  r ecei ved comment s f r om sever al  r eci pi ent s of  t hi s l et t er  

and ot her s,  al l  wr i t i ng i n f avor  of  t he pr oposed r ul e:  ( 1)  

Honor abl e James R.  Habeck,  Ci r cui t  Cour t  f or  Menomi nee and 

Shawano count i es ( November  5,  2007) ;  ( 2)  Jer r y P.  Lang,  Di st r i ct  

Cour t  Admi ni st r at or ,  Four t h Judi c i al  Di st r i ct  ( December  6,  

2007) ;  ( 3)  Honor abl e Lel and Wi gg- Ni nham,  Pr esi dent ,  Wi sconsi n 

Tr i bal  Judges Associ at i on ( December  7,  2007) ;  ( 4)  At t or ney Paul  

St enzel  ( December  7,  2007) ;  ( 5)  James Bot sf or d,  I ndi an Law 

Of f i ce Di r ect or ,  Wi sconsi n Judi car e,  I nc.  ( December  10,  2007) ;  

( 6)  Honor abl e Eugene L.  Whi t e- Fi sh,  Chi ef  Judge,  For est  Count y 

Pot awat omi  Tr i bal  Cour t  ( December  10,  2007) ;  ( 7)  Wi nni f r ed L.  

Thomas,  Chi ef  Judi c i al  Of f i cer ,  Onei da Tr i bal  Judi c i al  Syst em 

( December  11,  2007) ;  ( 8)  Honor abl e Ger al d Pt acek,  Chi ef  Judge,  

                                                                                                                                                             
2 The St at e- Tr i bal  Just i ce For um i s a j oi nt  commi t t ee of  

st at e and t r i bal  cour t  r epr esent at i ves est abl i shed by Chi ef  
Just i ce Abr ahamson i n 2005 t o pr omot e and sust ai n communi cat i on,  
educat i on,  and cooper at i on among t r i bal  and st at e cour t  syst ems.   
The commi t t ee consi st s of  f i ve ci r cui t  cour t  j udges,  f i ve t r i bal  
j udges,  one t r i bal  at t or ney,  one l egi s l at i ve l i ai son,  one 
di st r i ct  cour t  admi ni st r at or ,  and t he di r ect or  of  st at e cour t s.  
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Ci r cui t  Cour t  of  Raci ne Count y,  on behal f  of  t he Commi t t ee of  

Chi ef  Judges ( December  17,  2007) ;  ( 9)  Thomas J.  Bast i ng,  Sr . ,  

Pr esi dent ,  St at e Bar  of  Wi sconsi n ( Januar y 3,  2008) ;  and ( 10)  

John S.  Swi mmer ,  Chai r man,  I ndi an Law Sect i on,  St at e Bar  of  

Wi sconsi n ( Januar y 3,  2008) .   No comment  was r ecei ved opposi ng 

t he pet i t i on.  

At  t he hear i ng at  9: 30 a. m.  on Januar y 8,  2008,  t he 

pet i t i on was pr esent ed t o t he cour t  by Honor abl e James Mohr ,  

LacCour t e Or i el l es Tr i bal  Cour t ,  Chai r per son,  St at e- Tr i bal  

Just i ce For um.   Judge Mohr  t est i f i ed i n f avor  of  t he pet i t i on 

and r esponded t o quest i ons posed by i ndi v i dual  j ust i ces.   Si x 

ot her  i ndi v i dual s t est i f i ed i n f avor  of  t he pet i t i on and wer e 

quest i oned:  ( 1)  Honor abl e Eugene Whi t e- Fi sh,  For est  Count y 

Pot owat omi  Tr i bal  Cour t ;  ( 2)  Honor abl e John Ander son,  Bayf i el d 

Count y Ci r cui t  Cour t ;  ( 3)  Repr esent at i ve Gar y Sher man,  member  of  

Legi s l at i ve Counci l  Speci al  Commi t t ee on St at e- Tr i bal  Rel at i ons;  

( 4)  At t or ney Kennet h J.  Ar t i s,  Bl ack Ri ver  Fal l s,  Wi sconsi n;  ( 5)  

Honor abl e St anl ey Webst er ,  Onei da Tr i bal  Judi c i al  Syst em;  and 

( 6)  Huma Ahsan,  Deput y Di r ect or ,  Gr eat  Lakes I ndi an Law Cent er ,  

Uni ver si t y of  Wi sconsi n Law School  and f or mer  Chi ef  Just i ce of  

Tur t l e Mount ai n Cour t  of  Appeal s ,  Bel l acour t ,  Nor t h Dakot a.   No 

i ndi v i dual  or  r epr esent at i ve of  any gr oup t est i f i ed i n 

opposi t i on t o t he pet i t i on.  

Fol l owi ng t he hear i ng,  t he cour t  hel d an open 

admi ni st r at i ve conf er ence t o di scuss t he pet i t i on.   Af t er  

di scussi on,  t he cour t  vot ed t o r equest  f ur t her  comment  on t hr ee 

i ssues r ai sed dur i ng t he cour t ' s  di scussi on of  t he pet i t i on:   
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Fi r st ,  under  what  c i r cumst ances i s j ur i sdi ct i on concur r ent  

bet ween t r i bal  and st at e cour t s or  excl usi ve i n t r i bal  or  st at e 

cour t ?  Second,  i s t her e a r i ght  under  t he Uni t ed St at es or  

Wi sconsi n const i t ut i on t o have a case hear d i n st at e cour t  

r at her  t han t r i bal  cour t ?  Thi r d,  how does t he pr oposed r ul e 

i mpact  t he appl i cat i on of  Wi s.  St at .  § 806. 245 ( f ul l  f ai t h and 

cr edi t ) ?  On Januar y 11,  2008,  t he Cl er k i ssued a l et t er  t o 

agenci es and or gani zat i ons wi t h a pot ent i al  i nt er est  i n t he 

pet i t i on r equest i ng t hat  comment s on t hese i ssues be submi t t ed 

t o t he cour t .  

The cour t  r ecei ved t hr ee r esponses t o i t s r equest .   On 

Febr uar y 15,  2008,  t he St at e- Tr i bal  Just i ce For um,  wr i t i ng t o 

hel p t he cour t  " move f or war d wi t h t hi s hi st or i c r ul e, "  pr ovi ded 

a seven- page si ngl e- spaced di scussi on of  t he cur r ent  l egal  

st at us,  case l aw,  and hi st or y of  t he j ur i sdi ct i onal  and 

const i t ut i onal  i ssues r ai sed by t he cour t ,  wi t h t wo subst ant i ve 

at t achment s.   The f i r st  at t achment  was a t r i bal  cour t  di r ect or y—

a cour t - by- cour t  i ndex of  Wi sconsi n' s t r i bal  cour t s,  i ncl udi ng 

t he names of  t he j udges,  pr osecut or s,  and t r i bal  at t or neys,  t he 

cour t ' s  sour ce of  power ,  t he ar eas of  subj ect  mat t er  and 

per sonal  j ur i sdi ct i on,  and t r i bal  member shi p cr i t er i a.   The 

second at t achment  was a Uni t ed St at es Depar t ment  of  Just i ce 

memor andum r egar di ng Publ i c Law 83- 280,  whi ch conf er r ed 

j ur i sdi ct i on on cer t ai n st at es,  i ncl udi ng Wi sconsi n,  over  most  

or  al l  of  I ndi an count r y wi t hi n t hei r  bor der s.   On Febr uar y 15,  

2008,  t he Gr eat  Lakes I ndi an Law Cent er  f i l ed a 29- page si ngl e-

spaced r epor t  " t o assi st  t he cour t  wi t h bui l di ng a sol i d l egal  
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f oundat i on f or  t he pr oposed r ul e"  and f ocusi ng on " t he i nt er pl ay 

bet ween t he St at e cour t  and t he Tr i bal  cour t  j ust i ce syst ems 

l ocat ed i n Wi sconsi n. "   On Febr uar y 22,  2008,  t he Depar t ment  of  

Just i ce pr ovi ded an 11- page si ngl e- spaced exami nat i on of  t he 

j ur i sdi ct i onal  and const i t ut i onal  i ssues r ai sed by t he cour t ,  

i ncl udi ng r ecommendat i ons f or  r evi s i on t o r esol ve t hese i ssues.  

I n r esponse t o t hese comment s,  t he Cl er k pr epar ed a r evi sed 

dr af t  of  t he pr oposed r ul e and,  on Mar ch 5,  2008,  pr ovi ded i t  t o 

t he t hr ee comment i ng par t i es.   On Mar ch 11,  2008,  t he St at e-

Tr i bal  Just i ce For um r esponded wi t h f ur t her  suggest i ons and 

comment s.   On Mar ch 18,  2008,  t he Depar t ment  of  Just i ce pr ovi ded 

f ur t her  comment s.   On Apr i l  2,  2008,  Repr esent at i ve Ter r y 

Musser ,  Chai r  of  t he Joi nt  Legi s l at i ve Counci l ' s  Speci al  

Commi t t ee on St at e- Tr i bal  Rel at i ons,  submi t t ed an 11- page 

si ngl e- spaced memor andum f r om t he Wi sconsi n Legi s l at i ve Counci l  

cont ai ni ng t echni cal  comment s about  t he or i gi nal  and r evi sed 

dr af t s of  t he pr oposed r ul e.   Repr esent at i ve Musser  i ndi cat ed 

t hat  t he Speci al  Commi t t ee has not  t aken a posi t i on on t he 

pet i t i on.  

On Apr i l  15,  2008,  t he cour t  di scussed t he pr oposed r ul e 

and t he comment ar y at  i t s  open admi ni st r at i ve conf er ence.   The 

cour t  vot ed on speci f i c  changes t o t he pr oposed r ul e and 

exami ned t he possi bi l i t y  of  adapt i ng an exi st i ng st at ut e,  Wi s.  

St at .  § 801. 63,  t o accommodat e t he t r ansf er  of  cases f r om st at e 

cour t  t o t r i bal  cour t  as an al t er nat i ve t o t he cr eat i on of  a new 

r ul e.   The cour t  char ged t he Cl er k wi t h t he t ask of  dr af t i ng 

al t er nat i ve ver si ons of  t he r ul e:  ( 1)  a r edr af t  of  t he pr oposed 
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r ul e Wi s.  St at .  § 801. 54 i ncor por at i ng changes di scussed and 

vot ed upon by t he cour t ,  and ( 2)  a dr af t  of  Wi s.  St at .  § 801. 63 

r evi sed t o i ncl ude t r ansf er s t o t r i bal  cour t .   At  t he cour t ' s  

r equest ,  on May 29,  2008,  t he Cl er k submi t t ed t hese dr af t s t o 

Just i ce Cr ooks,  who,  upon r evi ewi ng t hese mat er i al s,  det er mi ned 

t hat  a r evi s i on of  Wi s.  St at .  § 801. 63 was not  a f easi bl e 

mechani sm f or  t r ansf er  of  cases t o t r i bal  cour t .  

On June 24,  2008,  t he cour t  r ecei ved a comment  on t he 

pr oposed r ul e f r om At t or ney Meg Ver ger ont  on behal f  of  t he 

Vi l l age of  Hobar t ,  aski ng t hat  t he cour t  not  appr ove t he 

pr oposed r ul e i n i t s cur r ent  f or m and i nst ead schedul e a publ i c 

hear i ng so t hat  cer t ai n i ssues coul d be expl or ed.   On June 25,  

2008,  t he cour t  di scussed At t or ney Ver ger ont ' s comment  and t he 

al t er nat i ve dr af t s at  an open admi ni st r at i ve conf er ence.    Af t er  

di scussi on,  t he cour t  vot ed t o adopt  t he pet i t i on,  as modi f i ed.   

Just i ce Roggensack di ssent ed f r om t he adopt i on of  t he pet i t i on;  

Just i ce Pr osser  and Just i ce Zi egl er  have j oi ned i n t he di ssent .   

Fi nal l y,  t he cour t  r ul ed t hat  t he ef f ect i ve dat e of  t hi s r ul e 

shal l  be Januar y 1,  2009,  and t hat  t he cour t  wi l l  r evi ew t he 

oper at i on of  t hi s r ul e i n t wo year s f r om t he ef f ect i ve dat e.  

Ther ef or e,   

I T I S ORDERED t hat  ef f ect i ve Januar y 1,  2009:  

SECTION 1.  801. 54 of  t he st at ut es i s cr eat ed t o r ead:  

801.54  Discretionary transfer of civil actions to tribal 

court.  (1) SCOPE.   I n a c i v i l  act i on wher e a c i r cui t  cour t  and a 

cour t  or  j udi c i al  syst em of  a f eder al l y r ecogni zed Amer i can 

I ndi an t r i be or  band i n Wi sconsi n ( " t r i bal  cour t " )  have 
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concur r ent  j ur i sdi ct i on,  t hi s r ul e aut hor i zes t he c i r cui t  cour t ,  

i n i t s di scr et i on,  t o t r ansf er  t he act i on t o t he t r i bal  cour t  

when t r ansf er  i s war r ant ed under  t he f act or s set  f or t h i n sub.  

( 2) .   Thi s r ul e does not  appl y t o any act i on i n whi ch 

cont r ol l i ng l aw gr ant s excl usi ve j ur i sdi ct i on t o ei t her  t he 

c i r cui t  cour t  or  t he t r i bal  cour t .  

(2)  DI SCRETI ONARY TRANSFER.   When a c i v i l  act i on i s  br ought  i n 

t he c i r cui t  cour t  of  any count y  of  t hi s st at e,  and when,  under  

t he l aws of  t he Uni t ed St at es,  a t r i bal  cour t  has concur r ent  

j ur i sdi ct i on of  t he mat t er  i n cont r over sy,  t he c i r cui t  cour t  

may,  on i t s own mot i on or  t he mot i on of  any par t y and af t er  

not i ce and hear i ng on t he r ecor d on t he i ssue of  t he t r ansf er ,  

cause such act i on t o be t r ansf er r ed t o t he t r i bal  cour t .   The 

ci r cui t  cour t  must  f i r st  make a t hr eshol d det er mi nat i on t hat  

concur r ent  j ur i sdi ct i on exi st s.   I f  concur r ent  j ur i sdi ct i on i s 

f ound t o exi st ,  unl ess al l  par t i es st i pul at e t o t he t r ansf er ,  i n 

t he exer ci se of  i t s  di scr et i on t he c i r cui t  cour t  shal l  consi der  

al l  r el evant  f act or s,  i ncl udi ng but  not  l i mi t ed t o:  

( a)  Whet her  i ssues i n t he act i on r equi r e i nt er pr et at i on of  

t he t r i be' s l aws,  i ncl udi ng t he t r i be' s const i t ut i on,  st at ut es,  

byl aws,  or di nances,  r esol ut i ons,  or  case l aw.  

( b)  Whet her  t he act i on i nvol ves t r adi t i onal  or  cul t ur al  

mat t er s of  t he t r i be.  

( c)  Whet her  t he act i on i s one i n whi ch t he t r i be i s a 

par t y,  or  whet her  t r i bal  sover ei gnt y,  j ur i sdi ct i on,  or  t er r i t or y  

i s an i ssue i n t he act i on.  

( d)  The t r i bal  member shi p st at us of  t he par t i es.  
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( e)  Wher e t he cl ai m ar i ses.  

( f )  Whet her  t he par t i es have by cont r act  chosen a f or um or  

t he l aw t o be appl i ed i n t he event  of  a di sput e.  

( g)  The t i mi ng of  any mot i on t o t r ansf er ,  t aki ng i nt o 

account  t he par t i es '  and cour t ' s  expendi t ur e of  t i me and 

r esour ces,  and compl i ance wi t h any appl i cabl e pr ovi s i ons of  t he 

c i r cui t  cour t ' s  schedul i ng or der s.  

( h)  The cour t  i n whi ch t he act i on can be deci ded most  

expedi t i ousl y.  

( i )  The i nst i t ut i onal  and admi ni st r at i ve i nt er est s of  each 

cour t .  

( j )  The r el at i ve bur dens on t he par t i es,  i ncl udi ng cost ,  

access t o and admi ssi bi l i t y  of  evi dence,  and mat t er s of  pr ocess,  

pr act i ce,  and pr ocedur e,  i ncl udi ng wher e t he act i on wi l l  be 

hear d and deci ded most  pr ompt l y.  

( k)  Any ot her  f act or s havi ng subst ant i al  bear i ng upon t he 

sel ect i on of  a conveni ent ,  r easonabl e and f ai r  pl ace of  t r i al .  

(3) STAY OF PROCEEDI NG I N CI RCUI T COURT.   When a c i r cui t  cour t  

t r ansf er s an act i on t o t r i bal  cour t  under  t hi s r ul e,  t he c i r cui t  

cour t  shal l  ent er  an or der  t o st ay f ur t her  pr oceedi ngs on t he 

act i on i n c i r cui t  cour t .   Jur i sdi ct i on of  t he c i r cui t  cour t  

cont i nues over  t he par t i es t o a pr oceedi ng i n whi ch a st ay has 

been or der ed under  t hi s sect i on unt i l  a per i od of  5 year s has 

el apsed si nce t he l ast  or der  af f ect i ng t he st ay was ent er ed i n 

t he cour t .   At  any t i me dur i ng whi ch j ur i sdi ct i on of  t he cour t  

cont i nues over  t he par t i es t o t he pr oceedi ngs,  t he cour t  may,  on 

mot i on and not i ce t o t he par t i es,  subsequent l y modi f y t he st ay 
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or der  and t ake any f ur t her  act i on i n t he pr oceedi ng as t he 

i nt er est s of  j ust i ce r equi r e.   When j ur i sdi ct i on of  t he cour t  

over  t he par t i es and t he pr oceedi ng t er mi nat es by r eason of  t he 

l apse of  5 year s f ol l owi ng t he l ast  cour t  or der  i n t he act i on,  

t he c l er k of  t he cour t  i n whi ch t he st ay was gr ant ed shal l  

wi t hout  not i ce ent er  an or der  di smi ssi ng t he act i on.  

(4)  APPEALS.   The deci s i on of  a c i r cui t  cour t  t o t r ansf er  an 

act i on t o t r i bal  cour t  may be appeal ed as a mat t er  of  r i ght  

under  s.  808. 03( 1) .  

(5)  EFFECT OF TRANSFER.   When a c i r cui t  cour t  or der s t he 

t r ansf er  of  an act i on t o t r i bal  cour t  under  t hi s r ul e,  t he 

c i r cui t  cour t  shal l  r et ai n t he c i r cui t  cour t  f i l i ng f ee and 

shal l  t r ansmi t  t o t he t r i bal  cour t  a copy of  al l  c i r cui t  cour t  

r ecor ds i n t he act i on.  

(6)  POWERS,  RI GHTS AND OBLI GATI ONS UNAFFECTED.   Not hi ng i n t hi s 

r ul e i s i nt ended t o al t er ,  di mi ni sh,  or  expand t he j ur i sdi ct i on 

of  t he c i r cui t  cour t s or  any t r i bal  cour t ,  t he sover ei gnt y of  

t he st at e or  any f eder al l y r ecogni zed Amer i can I ndi an t r i be or  

band,  or  t he r i ght s or  obl i gat i ons of  par t i es under  st at e,  

t r i bal ,  or  f eder al  l aw.  

SECTION 2.  The f ol l owi ng Comment  t o Wi s.  St at .  § 801. 54 i s 

not  adopt ed,  but  wi l l  be publ i shed and may be consul t ed f or  

gui dance i n i nt er pr et i ng and appl y i ng t he st at ut e:  

COMMENT 

The pur pose of  t hi s r ul e i s  t o enabl e c i r cui t  
cour t s t o t r ansf er  c i v i l  act i ons t o t r i bal  cour t s i n 
Wi sconsi n as ef f i c i ent l y as possi bl e wher e 
appr opr i at e.   I n consi der i ng t he f act or s under  sub.  
( 2) ,  t he c i r cui t  cour t  shal l  gi ve par t i cul ar  wei ght  t o 
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t he const i t ut i onal  r i ght s of  t he l i t i gant s and t hei r  
r i ght s t o asser t  al l  avai l abl e c l ai ms and def enses.  

I T I S FURTHER ORDERED t hat  t he c i r cui t  cour t s,  t r i bal  

cour t s,  l i t i gant s,  and at t or neys af f ect ed by t hi s r ul e shal l  

advi se t he cour t ,  i n wr i t i ng,  r egar di ng t hei r  exper i ence of  t hi s 

r ul e on or  bef or e Januar y 1,  2011.    

I T I S FURTHER ORDERED t hat  not i ce of  cr eat i on of  Wi s.  St at .  

§ 801. 54 be gi ven by a s i ngl e publ i cat i on of  a copy of  t hi s 

or der  and t he di ssent  t her et o i n t he of f i c i al  st at e newspaper  

and i n an of f i c i al  publ i cat i on of  t he St at e Bar  of  Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 31st  day of  Jul y,  2008.  

 
BY THE COURT:  
 
 
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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¶1 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   Four  

Wi sconsi n Supr eme Cour t  j ust i ces,  who const i t ut e a maj or i t y of  

t hi s cour t  t oday,  l egi s l at e t o cr eat e a r ul e by whi ch c i r cui t  

cour t s may t r ansf er  j ur i sdi ct i on of  pendi ng c i v i l  cases f r om 

Wi sconsi n c i r cui t  cour t s t o any t r i bal  cour t  i n Wi sconsi n,  even 

when t he l i t i gant s obj ect  t o t he t r ansf er .   I  wr i t e i n di ssent  

because:   ( 1)  Rul e 801. 54 i s i nadequat e and mi sl eadi ng i n r egar d 

t o addr essi ng t r i bal  cour t  concur r ent  subj ect  mat t er  

j ur i sdi ct i on,  whi ch j ur i sdi ct i on i s ext r emel y l i mi t ed i n scope 

when nonmember s ar e par t i es t o t he act i on;  ( 2)  Rul e 801. 54 

i mper mi ssi bl y al t er s t he subst ant i ve r i ght s of  t r i bal  member s,  

as wel l  as nonmember s,  cont r ar y t o t he pr ovi s i ons of  Wi s.  St at .  

§ 751. 12( 1)  ( 2005- 06) , 3 whi ch l i mi t s t he cour t ' s  r ul e- maki ng 

power ;  ( 3)  Rul e 801. 54 under mi nes f eder al  and st at e 

const i t ut i onal  and st at ut or y r i ght s of  l i t i gant s;  and ( 4)  a 

maj or i t y of  t he cour t  has pushed t hi s r ul e- change t hr ough bef or e 

t he end of  t he 2007- 08 t er m of  t he cour t ,  even t hough t he cour t  

has been pr esent ed wi t h no i nf or mat i on about  t he subst ant i ve 

r i ght s and ci v i l  pr ocedur es t hat  ar e avai l abl e i n t r i bal  cour t s.  

I .   BACKGROUND 

¶2 Tr i bal  cour t s pr ovi de meani ngf ul  di sput e r esol ut i on t o 

many t r i bal  member s i n cour t s t hat  have wel l - gr ounded 

appr eci at i ons f or  t he t r adi t i ons so i mpor t ant  t o t r i bal  j ust i ce.   

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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The Rul e t hat  t he cour t  i mpl ement s t oday does not  det r act  f r om 

t hei r  s i gni f i cant  cont r i but i ons.    

¶3 However ,  t oday t he cour t  l egi s l at es t hr ough r ul e-

maki ng i n r esponse t o Rul es Pet i t i on 07- 11.   I n so doi ng,  f our  

j ust i ces who const i t ut e a maj or i t y of  t he cour t  empower  

Wi sconsi n c i r cui t  cour t s t o t r ansf er  pendi ng ci v i l  act i ons t o 

t r i bal  cour t s,  even when par t i es obj ect  t o bei ng subj ect  t o 

t r i bal  cour t  j ur i sdi ct i on.   The maj or i t y pushes f or war d under  

Rul e 801. 54,  even t hough t he conduct  t hat  f or ms t he basi s f or  

t he act i on may not  have occur r ed on t r i bal  l and;  even t hough al l  

par t i es ar e not  t r i bal  member s;  even t hough t hi s cour t  has been 

pr ovi ded no i nf or mat i on about  how t he var i ous t r i bal  cour t s 

oper at e;  and even t hough t he Uni t ed St at es Supr eme Cour t  i n 

Pl ai ns Commer ce Bank v.  Long Fami l y Land & Cat t l e Co. ,  554 U. S.  

__,  128 S.  Ct .  2709 ( 2008) , 4 appear s t o have nar r owed t he 

occasi ons when t r i bal  cour t s have concur r ent  subj ect  mat t er  

j ur i sdi ct i on i n c i v i l  mat t er s. 5  Why has a maj or i t y of  t hi s cour t  

pushed t hi s r ul e change t hr ough not wi t hst andi ng t he i nadequacy 

                                                 
4 Pl ai ns Commer ce Bank v.  Long Fami l y Land & Cat t l e Co. ,  554 

U. S.  __,  128 S.  Ct .  2709 ( 2008) ,  bear s Supr eme Cour t  Case Number  
07- 411 and was i ssued June 25,  2008.      

5 The maj or i t y r ef er s t o a document  pr ovi ded by t he t r i bal  
cour t s as l i s t i ng t he ar eas over  whi ch t he t r i bes asser t  t hey 
have subj ect  mat t er  j ur i sdi ct i on.   See maj or i t y op. ,  p.  4.   
However ,  t hi s l i s t i ng has no af f ect  on whet her  a t r i be has 
concur r ent  subj ect  mat t er  j ur i sdi ct i on wi t h a c i r cui t  cour t .   
Thi s i s so because,  whi l e t he t r i bes may i dent i f y t he mat t er s 
over  whi ch t hey asser t  t hat  t hey exer ci se subj ect  mat t er  
j ur i sdi ct i on,  whet her  t hey act ual l y have concur r ent  subj ect  
mat t er  j ur i sdi ct i on i s a quest i on of  f eder al  l aw,  not  t r i bal  
l aw.   I d.  at  2716.  
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of  t he i nf or mat i on pr ovi ded t o t he cour t ?  I  do not  know,  but  I  

suspect  t her e i s a r eason t hat  i s not  appar ent  f r om t he 

mat er i al s submi t t ed and consi der ed by t he cour t  i n open 

conf er ence.   Ti me wi l l  t el l .     

I I .   DI SCUSSI ON 

A.  Concur r ent  Jur i sdi ct i on 

¶4 Rul e 801. 54,  cr eat ed by a maj or i t y of  t he cour t ,  

r equi r es t hat  bef or e a c i r cui t  cour t  may t r ansf er  j ur i sdi ct i on 

of  a pendi ng mat t er  t o a t r i bal  cour t ,  t he c i r cui t  cour t  must  

det er mi ne t hat  t he t r i bal  cour t  has concur r ent  subj ect  mat t er  

j ur i sdi ct i on. 6  Because Rul e 801. 54 i s ver y br oad,  on i t s f ace i t  

has t he pot ent i al  t o be appl i ed t o non- t r i bal  as wel l  as t r i bal  

member s f or  conduct  t hat  occur s of f  as wel l  as on t r i bal  l and.    

¶5 Under  " Publ i c Law 280, "  Wi sconsi n cour t s have subj ect  

mat t er  j ur i sdi ct i on over  c i v i l  act i ons t hat  ar i se on t r i bal  l and 

                                                 
6 The r ul e st at es i n r el evant  par t :   " I n a c i v i l  act i on 

wher e a c i r cui t  cour t  and a cour t  or  j udi c i al  syst em of  a 
f eder al l y r ecogni zed Amer i can I ndi an t r i be or  band i n Wi sconsi n 
( ' t r i bal  cour t ' )  have concur r ent  j ur i sdi ct i on,  t hi s r ul e 
aut hor i zes t he ci r cui t  cour t ,  i n i t s di scr et i on,  t o t r ansf er  t he 
act i on t o t he t r i bal  cour t  .  .  .  . "   Rul e 801. 54( 1) .  
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bet ween t r i bal  member s,  or  wher e a t r i bal  member  i s a par t y. 7  

Publ i c Law 280 expands t he scope of  Wi sconsi n cour t s '  

j ur i sdi ct i on i nt o subj ect  mat t er s t hat  i n some st at es ar e 

handl ed by f eder al  cour t s,  but  Publ i c Law 280 does not  addr ess 

t he subj ect  mat t er  j ur i sdi ct i on of  t r i bal  cour t s .   Tr i bal  cour t  

subj ect  mat t er  j ur i sdi ct i on i s est abl i shed by ot her  f eder al  l aws 

and Uni t ed St at es Supr eme Cour t  pr ecedent .   Nat ' l  Far mer s Uni on 

I ns.  Cos.  v.  Cr ow Tr i be of  I ndi ans,  471 U. S.  845,  851- 52 ( 1985) .   

St at ed ot her wi se,  " whet her  a t r i bal  cour t  has adj udi cat i ve 

aut hor i t y over  nonmember s i s a f eder al  quest i on" ;  i t  i s  not  

deci ded under  st at e l aw or  t r i bal  l aw.   See Pl ai ns Commer ce 

Bank,  128 S.  Ct .  at  2716 ( c i t i ng I owa Mut .  I ns.  Co.  v.  LaPl ant e,  

480 U. S.  9,  15 ( 1987) ) .    

¶6 The Uni t ed St at es Supr eme Cour t  has expl ai ned t hat  

t r i bal  cour t  concur r ent  j ur i sdi ct i on i s ext r emel y l i mi t ed when 

non- t r i bal  member s ar e among t he par t i es t o an act i on.   Mont ana 

v.  Uni t ed St at es,  450 U. S.  544,  565- 66 ( 1981) .   The Cour t  

                                                 
7 Publ i c Law 280,  a por t i on of  whi ch i s set  out  i n 28 U. S. C.  

§ 1360,  pr ovi des i n r el evant  par t :   " [ Wi sconsi n]  shal l  have 
j ur i sdi ct i on over  c i v i l  causes of  act i on bet ween I ndi ans or  t o 
whi ch I ndi ans ar e par t i es whi ch ar i se i n t he ar eas of  I ndi an 
count r y [ wi t hi n Wi sconsi n]  t o t he same ext ent  t hat  [ Wi sconsi n]  
has j ur i sdi ct i on over  ot her  c i vi l  causes of  act i on,  and t hose 
ci v i l  l aws of  [ Wi sconsi n]  t hat  ar e of  gener al  appl i cat i on t o 
pr i vat e per sons or  pr i vat e pr oper t y shal l  have t he same f or ce 
and ef f ect  wi t hi n such I ndi an count r y as t hey have el sewher e 
wi t hi n [ Wi sconsi n] . "   18 U. S. C.  1151 def i nes " I ndi an Count r y. "   
( Publ i c Law 280 does not  i ncl ude t he Menomi nee Tr i be due t o 
" r et r ocessi on of  j ur i sdi ct i on by t he St at e of  Wi sconsi n. "   
Panzer  v.  Doyl e,  2004 WI  52,  ¶12 n. 6,  271 Wi s.  2d 295,  680 
N. W. 2d 666) .    
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r ecent l y has af f i r med t hat  t r i bal  cour t  j ur i sdi ct i on over  

nonmember s f or  conduct  t hat  occur s of f  t r i bal  l and i s al most  

nonexi st ent ,  havi ng been uphel d on onl y one occasi on.   Pl ai ns 

Commer ce Bank,  128 S.  Ct .  at  2722.   The Cour t  has al so sai d,  

" [ T] r i bes do not ,  as a gener al  mat t er ,  possess aut hor i t y over  

non- I ndi ans who come wi t hi n t hei r  bor der s:   ' [ T] he i nher ent  

sover ei gn power s of  an I ndi an t r i be do not  ext end t o t he 

act i v i t i es of  nonmember s of  t he t r i be. ' "   I d.  at  2718- 19 

( quot i ng Mont ana,  450 U. S.  at  565) .  

¶7 Even when nonmember  conduct  occur s on t r i bal  l and,  t he 

gener al  r ul e i s  t hat  t r i bes l ack subj ect  mat t er  j ur i sdi ct i on 

over  nonmember s.   Mont ana,  450 U. S.  at  565.   Tr i bes " may"  have 

concur r ent  subj ect  mat t er  j ur i sdi ct i on over  nonmember s:   ( 1)  t o 

" r egul at e .  .  .   t he act i v i t i es of  nonmember s who ent er  

consensual  r el at i onshi ps wi t h t he t r i be or  i t s member s,  t hr ough 

commer ci al  deal i ng,  cont r act s,  l eases,  or  ot her  ar r angement s, "  

and ( 2)  t o r egul at e nonmember  conduct  t hat  " t hr eat ens or  has 

some di r ect  ef f ect  on t he pol i t i cal  i nt egr i t y,  t he economi c 

secur i t y,  or  t he heal t h or  wel f ar e of  t he t r i be. "   I d.  at  565-

66.   But  as t he Cour t ' s  di scussi on of  Mont ana i n Pl ai ns Commer ce 

Bank shows,  t he except i ons t o t he l ack of  subj ect  mat t er  

j ur i sdi ct i on ar e not  t o be br oadl y i nt er pr et ed,  but  r at her ,  t hey 

ar e ext r emel y l i mi t ed.   Pl ai ns Commer ce Bank,  128 S.  Ct .  at  

2720.  

¶8 I n Pl ai ns Commer ce Bank,  t r i bal  member s ( t he Longs)  

sued a nonmember  ( Pl ai ns Commer ce Bank)  i n t r i bal  cour t ,  

al l egi ng t hat  t he bank di scr i mi nat ed agai nst  t hem when i t  sol d 
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pr oper t y.   I d.  at  2715.   The Longs f ur t her  al l eged t hat  t he 

pr oper t y sal es had ar i sen di r ect l y f r om t hei r  pr eexi st i ng 

commer ci al  r el at i onshi p wi t h t he bank,  and accor di ngl y,  t he 

sal es f el l  wi t hi n t he f i r st  Mont ana except i on t o t he gener al  

r ul e t hat  t r i bes l ack j ur i sdi ct i on over  nonmember s.   I d.  at  

2715- 16.   The t r i bal  j ur y awar ded $750, 000 i n damages.   I d.  at  

2716.   The bank t hen br ought  a decl ar at or y j udgment  act i on i n 

f eder al  cour t  asser t i ng t hat  t he t r i bal  cour t  l acked subj ect  

mat t er  j ur i sdi ct i on t o adj udi cat e t he c l ai ms,  and t her ef or e,  t he 

j udgment  was voi d.   I d.     

¶9 The Supr eme Cour t  agr eed wi t h t he bank.   The Cour t  

began by expl ai ni ng t hat  t he sover ei gn power s of  t r i bes ar e 

l i mi t ed by v i r t ue of  t he t r i bes'  " i ncor por at i on i nt o t he 

Amer i can r epubl i c. " 8  I d.  at  2719.   I n so i ncor por at i ng,  t he 

                                                 
8 The cour t  i n Pl ai ns Commer ce Bank,  128 S.  Ct .  at  2721,  

c i t ed t wo l i mi t ed t ypes of  except i ons t hat  i nvol ved t he 
r egul at i on of  nonmember  act i v i t i es on r eser vat i on l and " t hat  had 
a di scer nabl e ef f ect  on t he t r i be or  i t s member s" :   Wi l l i ams v.  
Lee,  358 U. S.  217 ( 1959)  ( concl udi ng t he t r i be had j ur i sdi ct i on 
over  a cont r act  di sput e about  " t he sal e of  mer chandi se by a non-
I ndi an t o an I ndi an on t he r eser vat i on" ) ;  Washi ngt on v.  
Conf eder at ed Tr i bes of  t he Col v i l l e I ndi an Reser vat i on,  447 U. S.  
134 ( 1980)  ( uphol di ng t r i bal  det er mi nat i on of  t he t axi ng 
aut hor i t y of  t he t r i be f or  act i v i t i es by non- I ndi ans on 
r eser vat i on l and) .   The Cour t  c i t ed ot her  cases t hat  al so uphel d 
t r i bal  det er mi nat i ons i nvol v i ng t axes f or  act i v i t i es wi t hi n 
t r i bal  l and.     
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t r i bes gener al l y l ost  t he r i ght  t o gover n per sons comi ng wi t hi n 

t r i bal  t er r i t or y except  f or  t r i bal  member s. 9  I d.    

¶10 I n any at t empt  t o exer t  j ur i sdi ct i on over  nonmember s,  

" [ t ] he bur den r est s on t he t r i be t o est abl i sh one of  t he 

except i ons t o Mont ana' s gener al  r ul e"  t hat  pr ecl udes 

j ur i sdi ct i on over  nonmember s.   I d.  at  2720.   The bur den of  pr oof  

r est s wi t h t he t r i be t o est abl i sh concur r ent  j ur i sdi ct i on i n 

t r i bal  cour t s because of  t he gener al  r ul e t hat  t r i bal  cour t s do 

not  have j ur i sdi ct i on over  nonmember s.   Rul e 801. 54 i s i n 

conf l i c t  wi t h t hat  r equi r ement  of  f eder al  l aw because under  Rul e 

801. 54( 2) ,  a c i r cui t  cour t  can t r ansf er  a case t o t r i bal  cour t  

on i t s own mot i on.   Ther ef or e,  t he t r i be woul d not  be a movi ng 

par t y who car r i es t he bur den expl ai ned by t he Uni t ed St at es 

Supr eme Cour t  i n Pl ai ns Commer ce Bank.   The ci r cui t  cour t s of  

Wi sconsi n cannot  make a di scr et i onar y t r ansf er  t o t r i bal  cour t s,  

sua spont e,  and st i l l  compl y wi t h t hi s aspect  of  f eder al  l aw 

because meet i ng t hat  t r i bal  bur den i s one pr er equi s i t e f or  t he 

exer ci se of  subj ect  mat t er  j ur i sdi ct i on by t r i bal  cour t s.    

¶11 Not wi t hst andi ng t he di r ect i ve of  t he Uni t ed St at es 

Supr eme Cour t  t hat  t he t r i be has t he bur den of  est abl i shi ng t hat  

i t  has concur r ent  j ur i sdi ct i on wi t h t he c i r cui t  cour t ,  t he 

st at ed pur pose of  Rul e 801. 54 i s " t o enabl e c i r cui t  cour t s t o 

t r ansf er  c i v i l  act i ons t o t r i bal  cour t s i n Wi sconsi n as 

                                                 
9 I n Pl ai ns Commer ce Bank,  t he Cour t  poi nt ed out  t hat  t r i bal  

cour t s l ack j ur i sdi ct i on over :   a " t or t  sui t  i nvol v i ng an 
acci dent  on non- t r i bal  l and" ;  t he r egul at i on of  " hunt i ng and 
f i shi ng on non- I ndi an f ee l and" ;  t axat i on of  nonmember  
act i v i t i es on non- I ndi an f ee l and.   I d.  at  2722.    
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ef f i c i ent l y as possi bl e wher e appr opr i at e. "   Comment  t o Rul e 

801. 54.   " Wher e appr opr i at e"  i s det er mi ned by t he f act or s set  

out  i n sub.  ( 2)  of  t he Rul e,  whi ch f act or s appear  t o pr esume 

t hat  t her e i s concur r ent  j ur i sdi ct i on i n t r i bal  cour t .   Thi s 

appar ent  pr esumpt i on i s cont r ar y t o f eder al  l aw,  whi ch hol ds 

t hat  as a gener al  r ul e t r i bes have no j ur i sdi ct i on over  

nonmember s.   Pl ai ns Commer ce Bank,  128 S.  Ct .  at  2719.   By 

i mpl yi ng t hat  t he f act or s set  out  i n sub.  ( 2)  shoul d be t he 

f ocus of  a c i r cui t  cour t ' s  deci s i on- maki ng,  Rul e 801. 54 i s 

mi sl eadi ng and has si gni f i cant  pot ent i al  t o cause a c i r cui t  

cour t  t o t r ansf er  a pendi ng case t o t r i bal  cour t  when t he t r i bal  

cour t  has no subj ect  mat t er  j ur i sdi ct i on t o adj udi cat e t he 

c l ai ms and def enses made.    

¶12 The Supr eme Cour t  al so has expl ai ned t hat  " a t r i be' s 

adj udi cat i ve j ur i sdi ct i on does not  exceed i t s l egi s l at i ve 

j ur i sdi ct i on. "   I d.  at  2720.   Thi s i s an i mpor t ant  pr i nci pl e 

because i f  a t r i be coul d not  pass a l aw t hat  bound t he conduct  

and t he par t i es whose cl ai ms and def enses a t r i bal  cour t  

at t empt s t o adj udi cat e,  t hen t he t r i bal  cour t  l acks subj ect  

mat t er  j ur i sdi ct i on over  t hose cl ai ms and def enses. 10  I d.    

¶13 I t  i s  not  a s i mpl e mat t er  f or  a c i r cui t  cour t  t o 

det er mi ne whet her  a case f i t s wi t hi n one of  t he t wo ver y nar r ow 

Mont ana except i ons t o t he t r i bal  cour t s '  l ack of  subj ect  mat t er  

                                                 
10 I n Pl ai ns Commer ce Bank,  t he t r i be l acked " t he c i v i l  

aut hor i t y t o r egul at e t he Bank' s sal e of  i t s  f ee l and, "  and 
t her ef or e,  t he t r i bal  cour t  coul d not  adj udi cat e t he 
c i r cumst ances under  whi ch t he l and sal es wer e made.   I d.  at  
2720- 21.  
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j ur i sdi ct i on over  nonmember s.   Rul e 801. 54 i s compl et el y  

i nadequat e i n addr essi ng t hi s maj or  obst acl e t o t he exer ci se of  

t r i bal  cour t  j ur i sdi ct i on over  nonmember s;  yet ,  i t  i s  a cr i t i cal  

deci s i on t hat  must  be made bef or e any such act i on may be hear d 

i n t r i bal  cour t .   Thi s i s so because t he cont ent i on t hat  a cour t  

l acked subj ect  mat t er  j ur i sdi ct i on may be r ai sed at  any t i me,  

even af t er  j udgment .   See Ar baugh v.  Y&H Cor p. ,  546 U. S.  500,  

506- 07 ( 2006) ;  see al so Fed.  R.  Ci v.  P.  12( c) ( 3) .   Fur t her mor e,  

subj ect  mat t er  j ur i sdi ct i on cannot  be cr eat ed by wai ver  or  

consent .   See Uni t ed St at es v.  Hazl ewood,  526 F. 3d 862,  864 ( 5t h 

Ci r .  2008) .   The maj or i t y gi ves t he c i r cui t  cour t s no f i nanci al  

r esour ces and no l egal  gui del i nes t o assi st  wi t h t hi s wei ght y 

l egal  t ask.    

¶14 At  t he open admi ni st r at i ve conf er ence on June 25,  

2008,  t he maj or i t y appear ed t o t ake comf or t  i n Rul e 801. 54( 4) ,  

whi ch pr ovi des t hat  deci s i ons t r ansf er r i ng cases t o t r i bal  cour t  

ar e appeal abl e as of  r i ght . 11  However ,  an appeal  i s  smal l  

comf or t  t o l i t i gant s who ar e al r eady over bur dened wi t h l egal  

f ees;  and i t  pr ovi des no gui dance t o t he c i r cui t  cour t s on t he 

                                                 
11 The r i ght  t o appeal  a c i r cui t  cour t ' s  deci s i on t hat  

concur r ent  j ur i sdi ct i on exi st s may appear  t o pr esent  t he r evi ew 
of  a di scr et i onar y deci s i on.   However ,  a cour t  er r oneousl y 
exer ci ses i t s di scr et i on when i t  i ncor r ect l y appl i es t he l aw.   
Br ookf i el d v.  Mi l waukee Sewer age Di st . ,  171 Wi s.  2d 400,  422,  
491 N. W. 2d 484 ( 1992) .   And,  whet her  concur r ent  j ur i sdi ct i on 
exi st s i s a quest i on of  l aw.   Pl ai nes Commer ce Bank,  128 S. Ct .  
at  2716.   Quest i ons of  l aw ar e subj ect  t o an i ndependent  r evi ew 
on appeal .   Hoi da,  I nc.  v.  M&I  Mi dst at e Bank,  2006 WI  69,  ¶23 & 
n.  12,  291 Wi s.  2d 283,  717 N. W. 2d 17.   Ther ef or e,  t he r evi ew of  
whet her  concur r ent  j ur i sdi ct i on exi st s i n a t r i bal  cour t  i s  
subj ect  t o i ndependent  r evi ew.    
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cr i t i cal  i ssue of  whet her  t her e i s concur r ent  t r i bal  cour t  

subj ect  mat t er  j ur i sdi ct i on.     

B.  Wi sconsi n St at .  § 751. 12( 1)  

¶15 Thi s cour t ' s  power  t o l egi s l at e,  whi ch we l abel  as 

" r ul e- maki ng, "  i s  der i ved f r om Wi s.  St at .  § 751. 12( 1) ,  whi ch 

pr ovi des i n r el evant  par t :  

The st at e supr eme cour t  shal l ,  by r ul es 
pr omul gat ed by i t  f r om t i me t o t i me,  r egul at e 
pl eadi ng,  pr act i ce,  and pr ocedur e i n j udi c i al  
pr oceedi ngs i n al l  cour t s,  f or  t he pur poses of  
s i mpl i f y i ng t he same and of  pr omot i ng t he speedy 
det er mi nat i on of  l i t i gat i on upon i t s mer i t s.   The 
r ul es shal l  not  abr i dge,  enl ar ge,  or  modi f y t he 
subst ant i ve r i ght s of  any l i t i gant .  

( Emphasi s added. )  

¶16 Pr i or  t o t he cr eat i on of  Rul e 801. 54,  al l  l i t i gant s 

who sat i sf i ed t he st at ut or y pr ovi s i ons f or  j ur i sdi ct i on i n 

Wi sconsi n cour t s had a st at ut or y r i ght  t o avai l  t hemsel ves of  

t he Wi sconsi n cour t  syst em.   See Wi s.  St at .  § 801. 04.   The open 

cour t house door s of  Wi sconsi n pr ovi de a s i gni f i cant ,  subst ant i ve 

r i ght  f or  t r i bal  as wel l  as non- t r i bal  l i t i gant s.   However ,  when 

Rul e 801. 54 goes i nt o ef f ect ,  t he cour t house door s of  Wi sconsi n 

may be cl osed t o some l i t i gant s,  bot h t r i bal  member s and 

nonmember s.   Thi s change i n t he subst ant i ve r i ght s of  l i t i gant s  

i s cont r ar y t o t he expr ess pr ovi s i ons of  Wi s.  St at .  § 751. 12( 1) ,  

whi ch pr ovi des t hat  any " r ul e"  t hi s cour t  cr eat es " shal l  not  

abr i dge,  enl ar ge,  or  modi f y t he subst ant i ve r i ght s of  any 

l i t i gant . "   
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¶17 Bl ack' s Law Di ct i onar y ' s def i ni t i on of  " subst ant i ve 

l aw"  suppor t s my concl usi on t hat  t he r i ght  t o l i t i gat e i n t he 

cour t s of  Wi sconsi n i s a subst ant i ve r i ght .   Bl ack' s def i nes 

subst ant i ve l aw as:   

The par t  of  t he l aw t hat  cr eat es,  def i nes,  and 
r egul at es t he r i ght s,  dut i es,  and power s of  par t i es.   
.  .  .   " So f ar  as t he admi ni s t r at i on of  j ust i ce i s 
concer ned wi t h t he appl i cat i on of  r emedi es t o v i ol at ed 
r i ght s,  we may say t hat  t he subst ant i ve l aw def i nes 
t he r emedy and t he r i ght ,  whi l e t he l aw of  pr ocedur e 
def i nes t he modes and condi t i ons of  t he appl i cat i on of  
t he one t o t he ot her . "   

Bl ack' s Law Di ct i onar y 1470 ( 8t h ed.  2004)  ( quot i ng John 

Sal mond,  Jur i spr udence 476 ( Gl anvi l l e L.  Wi l l i ams ed. ,  10t h ed.  

1947) ) .   The power  t o l i t i gat e and t he dut y t o def end act i ons 

br ought  i n Wi sconsi n cour t s f i t  squar el y wi t hi n Bl ack' s  

def i ni t i on of  subst ant i ve r i ght s.  

¶18 Fur t her mor e,  Rul e 801. 54 i s cont r ar y t o our  obl i gat i on 

t o uphol d t he const i t ut i ons of  t he Uni t ed St at es and t he St at e 

of  Wi sconsi n.   As t he Uni t ed St at es Supr eme Cour t  has hel d,  t he 

Uni t ed St at es Const i t ut i on i s not  bi ndi ng on t r i bal  cour t s.   

Tal t on v.  Mayes,  163 U. S.  376,  382- 83 ( 1896) .   However ,  

l i t i gant s i n Wi sconsi n cour t s ar e pr ot ect ed by t he Uni t ed St at es 

Const i t ut i on and t he Wi sconsi n Const i t ut i on.   See Dep' t  of  

Admi n.  v.  WERC,  90 Wi s.  2d 426,  434- 35,  280 N. W. 2d 150 ( 1979) .   

The const i t ut i ons pr ovi de t he f r amewor k i n whi ch t he cour t s of  

t he st at e of  Wi sconsi n ar e obl i gat ed t o oper at e.   See St at e v.  

Cockr el l ,  2007 WI  App 217,  ¶34 n. 10,  306 Wi s.  2d 52,  741 N. W. 2d 

267.   That  const i t ut i onal  f r amewor k i ncl udes t he Uni t ed St at es 
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Const i t ut i on' s Bi l l  of  Ri ght s and t he Wi sconsi n Const i t ut i on' s 

Decl ar at i on of  Ri ght s.   Hel gel and v.  Wi s.  Muni c i pal i t i es,  2008 

WI  9,  ¶13,  307 Wi s.  2d 1,  745 N. W. 2d 1.   However ,  as separ at e 

sover ei gns ant edat i ng t he Const i t ut i on,  I ndi an t r i bes have 

" hi st or i cal l y been r egar ded as unconst r ai ned by t hose [ f eder al ]  

const i t ut i onal  pr ovi s i ons f r amed speci f i cal l y as l i mi t at i ons on 

f eder al  or  st at e aut hor i t y. "   Sant a Cl ar a Puebl o v.  Mar t i nez,  

436 U. S.  49,  56 ( 1978) .    

C.  Lack of  I nf or mat i on and Fai l ur e t o Heed Concer ns 

¶19 I  al so am deepl y t r oubl ed by t he maj or i t y ' s 

wi l l i ngness t o cr eat e Rul e 801. 54 when t hi s cour t  has engaged i n 

no f act - f i ndi ng t o det er mi ne t he pr ocedur es avai l abl e i n t he 

t r i bal  cour t s of  Wi sconsi n and has i gnor ed t he concer ns 

expr essed by ot her s over  t he Rul e' s adopt i on.   Fur t her  t r oubl i ng 

i s t hat ,  i n adopt i ng Rul e 801. 54,  t he cour t  has not  adher ed t o 

t he usual  pr ocedur e f or  dr af t i ng and adopt i ng cour t  r ul es.    

¶20 Fi r st ,  a maj or i t y of  t he cour t  r ushes ahead t o cr eat e 

Rul e 801. 54 even t hough t he cour t  has not  been pr ovi ded wi t h 

descr i pt i ons f r om t he Wi sconsi n t r i bes about  t he pr ocedur es 

empl oyed i n t he var i ous t r i bal  cour t s i n Wi sconsi n.   Al t hough 

t he maj or i t y i s  cor r ect  i n i t s asser t i on t hat  i t  r ecei ved 

sever al  r esponses t o Pet i t i on 07- 11,  not  one of  t hose r esponses 

pr ovi ded i nf or mat i on about  t he pr ocedur es by whi ch each of  t he 

var i ous t r i bal  cour t s oper at e.   For  exampl e,  t he cour t  has not  

been pr esent ed i nf or mat i on t hat  pr ovi des when,  or  i f ,  a l i t i gant  
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may have a j ur y t r i al . 12  The cour t  has not  been pr esent ed 

i nf or mat i on t hat  shows whet her  each t r i be has a wr i t t en code of  

l aws or  a const i t ut i on and i f  t hose exi st ,  what  pr ovi s i ons t hey 

cont ai n.   The cour t  has not  been pr esent ed wi t h i nf or mat i on 

about  what  t ypes of  evi dence may be i nt r oduced dur i ng a t r i al .   

The cour t  has not  been pr esent ed wi t h t he educat i onal  or  

exper i ent i al  backgr ounds of  t he per sons who ser ve as t r i bal  

cour t  j udges.   The l i s t  of  what  t he cour t  has not  i nvest i gat ed 

goes on and on.    

¶21 At  t he open conf er ences on Pet i t i on 07- 11,  I  

r epeat edl y r equest ed t hat  t he cour t  r equi r e t hat  t he t r i bes 

pr ovi de speci f i c  i nf or mat i on about  how t he cour t  of  each t r i be 

oper at es,  bef or e t he cour t  vot ed on Pet i t i on 07- 11.   However ,  a 

maj or i t y of  t he cour t  det er mi ned t hat  i t s l ack of  i nf or mat i on 

about  t r i bal  cour t s '  pr ocedur es shoul d not  pr event  i t  f r om 

adopt i ng Rul e 801. 54.   I  do not  under st and t he maj or i t y ' s 

wi l l i ngness t o cr eat e a l aw t hat  sends Wi sconsi n l i t i gant s i nt o 

t r i bal  cour t s when t he maj or i t y l acks knowl edge about  t he 

oper at i on of  t hose cour t s and over  whi ch cour t s t hi s cour t  has 

no cont r ol  or  power  of  j udi c i al  r evi ew.   Thi s seems t o me an 

                                                 
12 Our  l ack of  i nf or mat i on i n t hi s r egar d i s f ur t her  

t r oubl i ng and pr obl emat i c,  because a l i t i gant  may be compel l ed 
t o appear  bef or e a j ur y whose composi t i on i s l ess t han t hat  
pr ovi ded f or  under  Wi sconsi n st at ut e.   I n Wi sconsi n st at e 
cour t s,  c i v i l  l i t i gant s who r equest  a j ur y t r i al  ar e guar ant eed 
at  l east  s i x j ur or s.   Wi s.  St at .  756. 06( 2) ( b) .   I f  t r i bal  cour t s  
empl oy j ur i es compr i sed of  l ess t han si x per sons,  l i t i gant s i n 
t r i bal  cour t s may be compel l ed t o r el i nqui sh a st at e st at ut or y 
r i ght .    
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abdi cat i on of  t he cour t ' s  obl i gat i on t o pr ot ect  t he 

const i t ut i onal  and st at ut or y r i ght s of  l i t i gant s  who have chosen 

t o f i l e act i ons i n Wi sconsi n c i r cui t  cour t s.  

¶22 Second,  t he maj or i t y has i gnor ed t he r esponses of  

t hose who wer e opposed t o t he cr eat i on of  Rul e 801. 54 based on 

t he Rul e' s f ai l ur e t o guar ant ee i ndi v i dual  r i ght s.   For  exampl e,  

At t or ney Meg Ver ger ont ,  who wr ot e on behal f  of  t he Vi l l age of  

Hobar t ,  expr essed concer n t hat  whi l e Ar t i c l e I ,  Sect i on 5 of  t he 

Wi sconsi n Const i t ut i on pr eser ves t he r i ght  t o t r i al  by j ur y i n 

al l  cases at  l aw i f  t he r i ght  t o a j ur y t r i al  exi st ed at  t he 

t i me t he Const i t ut i on was adopt ed,  t her e i s no pr ovi s i on i n Rul e 

801. 54 t o guar ant ee t hi s r i ght  i n t r i bal  cour t s.     

¶23  I n addi t i on,  t he Wi sconsi n Depar t ment  of  Just i ce' s 

comment s on Pet i t i on 07- 11 have been l ar gel y  i gnor ed.   On 

Febr uar y 22,  2008,  t he Depar t ment  of  Just i ce addr essed i t s  

concer ns about ,  " Under  what  c i r cumst ances i s j ur i sdi ct i on 

concur r ent  bet ween t r i bal  and st at e cour t s or  excl usi ve i n 

t r i bal  or  st at e cour t ?"   Rul e 801. 54 does not  at t empt  t o addr ess  

t hi s i mpor t ant  and compl i cat ed quest i on.   See my di scussi on 

above i n ¶¶4- 14.  

¶24 The Wi sconsi n Depar t ment  of  Just i ce al so addr essed 

whet her  t her e was " a r i ght  under  t he Uni t ed St at es or  Wi sconsi n 

Const i t ut i on t o have a case hear d i n st at e cour t  r at her  t han 

t r i bal  cour t ?"   The Depar t ment  of  Just i ce poi nt ed out  t hat  a 

" st at e may not  ar bi t r ar i l y  r est r i ct  or  deny access t o i t s 

cour t s,  nor  may i t  l i mi t  such access wher e t hat  access i s 

necessar y f or  t he exer ci se of  f undament al  const i t ut i onal  



No.   Rul e 07- 11. pdr  

 

25 
 

r i ght s. "   The maj or i t y i gnor es t hi s concer n as wel l  because i t  

has been pr ovi ded wi t h no i nf or mat i on about  what ,  i f  any,  

const i t ut i onal  r i ght s ar e avai l abl e i n t r i bal  cour t s. 13  I  am 

di smayed t hat  t he cour t  appear s not  t o have gi ven due r egar d t o 

t he concer ns expr essed by At t or ney Ver ger ont ,  t he Depar t ment  of  

Just i ce and ot her s who have poi nt ed out  t he i nadequaci es of  Rul e 

801. 54,  and i nst ead,  appear s t o have heeded onl y t hose who 

suppor t  t he l aw t he maj or i t y cr eat es.     

¶25 Fi nal l y,  t he pr ocedur es empl oyed i n adopt i ng Rul e 

801. 54 devi at ed f r om our  usual  pr ocedur es f or  r ul e adopt i on.   

Pet i t i on 07- 11 was dr af t ed by t he Di r ect or  of  St at e Cour t s,  not  

t he St at e- Tr i bal  Just i ce For um,  and Rul e 801. 54 was cr eat ed by 

t he cour t ' s  own r edr af t i ng of  t he r ul e pr oposed i n Pet i t i on 07-

11 t hr ough t he ef f or t s of  t he Cl er k of  t he Supr eme Cour t .   

Nei t her  of  t hese act i ons compor t s wi t h our  usual  pr ocedur e f or  

r ul e adopt i on.   And l ast l y,  Rul e 801. 54 was cr eat ed even t hough 

t her e was no showi ng t hat  t her e was any need t o send t hose who 

chose t o l i t i gat e i n c i r cui t  cour t  t o t r i bal  cour t .    

I I I .   CONCLUSI ON 

¶26 I  wr i t e i n di ssent  because:   ( 1)  Rul e 801. 54 i s 

i nadequat e and mi sl eadi ng i n r egar d t o addr essi ng t r i bal  cour t  

concur r ent  subj ect  mat t er  j ur i sdi ct i on,  whi ch j ur i sdi ct i on i s 

ext r emel y l i mi t ed i n scope when nonmember s ar e par t i es t o t he 

                                                 
13 However ,  as I  expl ai ned i n ¶18,  t he Uni t ed St at es Supr eme 

Cour t  has concl uded t hat  t he Uni t ed St at es Const i t ut i on i s not  
bi ndi ng on t r i bal  cour t s.   Tal t on v.  Mayes,  163 U. S.  376,  382- 83 
( 1896) .    
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act i on;  ( 2)  Rul e 801. 54 i mper mi ssi bl y al t er s t he subst ant i ve 

r i ght s of  t r i bal  member s,  as wel l  as nonmember s,  cont r ar y t o t he 

pr ovi s i ons of  Wi s.  St at .  § 751. 12( 1) ,  whi ch l i mi t s t he cour t ' s  

r ul e- maki ng power ;  ( 3)  Rul e 801. 54 under mi nes f eder al  and st at e 

const i t ut i onal  and st at ut or y r i ght s of  l i t i gant s;  and ( 4)  a 

maj or i t y of  t he cour t  has pushed t hi s r ul e- change t hr ough bef or e 

t he end of  t he 2007- 08 t er m of  t he cour t ,  even t hough t he cour t  

has been pr esent ed wi t h no i nf or mat i on about  t he subst ant i ve 

r i ght s and ci v i l  pr ocedur es t hat  ar e avai l abl e i n t r i bal  cour t s.  

¶27 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and ANNETTE KI NGSLAND ZI EGLER j oi n i n t hi s di ssent .  
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