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On Mar ch 12,  2008,  t he Wi sconsi n Tr ust  Account  Foundat i on,  

I nc.  ( Wi sTAF)  Boar d of  Di r ect or s  pet i t i oned t hi s  cour t  t o amend 

Supr eme Cour t  Rul e 20: 1. 15,  r el at i ng t o i nt er est  pai d on 

I nt er est  on Lawyer s Tr ust  Account s ( I OLTA account s) .   On 

August  22,  2008,  Wi sTAF Boar d of  Di r ect or s f i l ed an amended 

pet i t i on.   Wi sTAF r equest ed t he cour t  adopt  an i nt er est  

compar abi l i t y  r ul e f or  I OLTA account s.   Pet i t i oner ' s pr oposed 

amendment s woul d r equi r e at t or neys t o hol d I OLTA f unds i n t he 

account  wi t h t he hi ghest  i nt er est  r at e t hat  i s  avai l abl e t o 

ot her  cust omer s at  t hat  f i nanc i al  i nst i t ut i on when t he I OLTA 

account  meet s t he same mi ni mum bal ance and ot her  account  

qual i f i cat i ons.  

The cour t  hel d a publ i c hear i ng and admi ni st r at i ve 

conf er ence on November  18,  2008,  on t he pet i t i on.   Fol l owi ng 

modi f i cat i ons t o t he amended pet i t i on,  t he cour t  hel d 



No.   08- 03 
 

2 
 

admi ni st r at i ve conf er ences on May 4 and May 22,  2009.   Upon 

consi der at i on of  mat t er s pr esent ed at  t he publ i c hear i ng and 

submi ssi ons made i n r esponse t o t he pr oposed amendment ,  t he 

cour t  gr ant ed t he pet i t i on wi t h modi f i cat i ons.   Just i ce Zi egl er  

di d not  par t i c i pat e.   Just i ce Roggensack di ssent ed f r om t he 

adopt i on of  t he r emoval  pr ovi s i on,  SCR 20: 1. 15 ( cm) ( 2) d. ,  of  t he 

r ul e,  and Just i ce Roggensack and Just i ce Gabl eman di ssent ed f r om 

t he adopt i on of  t hat  por t i on of  t he r ul e whi ch per mi t s t he use 

of  sweep account s f or  I OLTA account s.   On Jul y 1,  2009,  t he 

cour t  sent  a di r ect i ve t o t he St at e Bar  of  Wi sconsi n and Wi sTAF 

t o expl or e opt i ons t hat  may guar ant ee t he pr i nci pal  t r ansf er r ed 

t o sweep account s under  t hi s r ul e amendment .  

Ther ef or e,  

I T I S ORDERED t hat  ef f ect i ve Januar y 1,  2010:  

SECTION 1.   SCR 20: 1. 15 ( a)  ( 1)  of  t he Supr eme Cour t  Rul es i s 

r epeal ed.  

SECTION 2.  SCR 20: 1. 15 ( a)  ( 1m)  of  t he Supr eme Cour t  Rul es 

i s cr eat ed t o r ead:  

20: 1. 15 ( a)  ( 1m)  " Dr af t  account "  means an account  upon 

whi ch f unds ar e di sbur sed t hr ough a pr oper l y payabl e i nst r ument .  

SECTION 3.   SCR 20: 1. 15 ( a)  ( 7)  of  t he Supr eme Cour t  Rul es i s 

amended t o r ead:  

20: 1. 15 ( a)  ( 7)  " I nt er est  of  on Lawyer  Tr ust  Account  or  

( " I OLTA account " ) "  means a pool ed,  i nt er est - bear i ng,  or  

di v i dend- payi ng demand dr af t  t r ust  account ,  separ at e f r om t he 

l awyer ' s busi ness and per sonal  account s,  v i a whi ch t he l awyer  

deposi t s,  hol ds,  and di sbur ses f unds r ecei ved i n t r ust  on behal f  
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of  a c l i ent  or  3r d par t y,  t he i nt er est  on whi ch does not  go t o 

t he c l i ent .   An I OLTA account  must  be est abl i shed i n an I OLTA 

par t i c i pat i ng i nst i t ut i on pur suant  t o SCR 20: 1. 15 ( cm)  ( 1)  and 

( 2) ,  and may cont ai n onl y f unds t hat  cannot  ear n i ncome f or  t he 

benef i t  of  t he c l i ent  or  3r d par t y i n excess of  t he cost s t o 

secur e t hat  i ncome.   Typi cal  f unds t hat  woul d be pl aced i n an 

I OLTA account  i ncl ude ear nest  moni es,  l oan pr oceeds,  set t l ement  

pr oceeds,  col l ect i on pr oceeds,  cost  advances,  and advance 

payment s f or  f ees t hat  have not  yet  been ear ned.   These account s 

ar e An I OLTA account  i s subj ect  t o t he pr ovi s i ons of  SCR Chapt er  

13,  I nt er est  on Tr ust  Account s Pr ogr am and t he t r ust  account  

pr ovi s i ons of  subs.  ( a)  t o ( i ) ,  i ncl udi ng t he I OLTA account  

pr ovi s i ons of  sub.  ( cm) .  

SECTION 4.   SCR 20: 1. 15 ( a)  ( 7m)  of  t he Supr eme Cour t  Rul es 

i s cr eat ed t o r ead:  

20: 1. 15 ( a)  ( 7m)  " I OLTA par t i c i pat i ng i nst i t ut i on"  means a 

f i nanci al  i nst i t ut i on t hat  vol unt ar i l y  of f er s I OLTA account s and 

cer t i f i es t o Wi sTAF annual l y t hat  i t  meet s t he I OLTA account  

r equi r ement s of  SCR 20: 1. 15 ( cm)  ( 3)  t o ( 6)  and t hat  i t  r epor t s 

over dr af t s on dr af t  t r ust  account s and dr af t  f i duci ar y account s 

of  l awyer s and l aw f i r ms t o t he of f i ce of  l awyer  r egul at i on,  

pur suant  t o t he f i nanci al  i nst i t ut i on' s agr eement s wi t h t hose 

l awyer s and l aw f i r ms.   Wi sTAF shal l  conf i r m t he accur acy of  t he 

cer t i f i cat i ons and publ i sh,  at  l east  annual l y,  a l i s t  of  I OLTA 

par t i c i pat i ng i nst i t ut i ons.  

SECTION 5.   SCR 20: 1. 15 ( a)  ( 11)  of  t he Supr eme Cour t  Rul es 

i s cr eat ed t o r ead:  
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20: 1. 15 ( a)  ( 11)  " Wi sTAF"  means t he Wi sconsi n Tr ust  Account  

Foundat i on,  I nc.  

SECTION 6.   SCR 20: 1. 15 ( c)  ( 1)  ( i nt r o. )  of  t he Supr eme Cour t  

Rul es i s r enumber ed SCR 20: 1. 15 ( c)  ( 1)  and amended t o r ead:  

20: 1. 15 ( c)  ( 1)  IOLTA accounts.   A l awyer  or  l aw f i r m who 

r ecei ves c l i ent  or  3r d- par t y f unds t hat  t he l awyer  or  l aw f i r m 

det er mi nes t o be nomi nal  i n amount  or  t hat  ar e expect ed t o be 

hel d f or  a shor t  per i od of  t i me such t hat  t he f unds cannot  ear n 

i ncome f or  t he benef i t  of  t he c l i ent  or  3r d par t y i n excess of  

t he cost s t o secur e t hat  i ncome,  shal l  mai nt ai n a pool ed 

i nt er est - bear i ng,  or  di v i dend- payi ng demand dr af t  t r ust  account  

f or  deposi t  of  c l i ent  or  3r d- par t y f unds t hat  ar e:  i n an I OLTA 

par t i c i pat i ng i nst i t ut i on.  

SECTION 7.   SCR 20: 1. 15 ( c)  ( 1)  a. ,  b. ,  and c.  of  t he Supr eme 

Cour t  Rul es ar e r epeal ed.  

SECTION 8.   SCR 20: 1. 15 ( c)  ( 1m)  of  t he Supr eme Cour t  Rul es 

i s r epeal ed.  

SECTION 9.   SCR 20: 1. 15 ( c)  ( 2)  ( i nt r o. ) ,  a. ,  b. ,  c.  and e. ,  

and ( 3)  of  t he Supr eme Cour t  Rul es ar e amended t o r ead:  

20: 1. 15 ( c)  ( 2)  Other client Non-IOLTA accounts.  A l awyer  

shal l  deposi t  al l  c l i ent  f unds i n an account  speci f i ed i n par .  

( 1)  unl ess t he f unds ar e deposi t ed i n any of  t he f ol l owi ng:  or  

l aw f i r m who r ecei ves c l i ent  or  3r d- par t y f unds t hat  t he l awyer  

or  l aw f i r m det er mi nes t o be capabl e of  ear ni ng i ncome f or  t he 

benef i t  of  t he c l i ent  or  3r d par t y shal l  mai nt ai n an i nt er est -

bear i ng or  di v i dend- payi ng non- I OLTA t r ust  account .   A non- I OLTA 

t r ust  account  shal l  be est abl i shed as any of  t he f ol l owi ng:  
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a.  a separ at e i nt er est - bear i ng or  di v i dend- payi ng t r ust  

account  mai nt ai ned f or  t he par t i cul ar  c l i ent  or  c l i ent ' s mat t er  

3r d par t y,  t he i nt er est  or  di v i dends on whi ch shal l  be pai d t o 

t he c l i ent  or  3r d par t y,  l ess any t r ansact i on cost s;  

b.  a pool ed i nt er est - bear i ng or  di v i dend- payi ng t r ust  

account  wi t h sub- account i ng by t he f i nanci al  i nst i t ut i on,  t he 

l awyer ,  or  t he l aw f i r m t hat  wi l l  pr ovi de f or  comput at i on of  

i nt er est  or  di v i dends ear ned by each cl i ent ' s  or  3r d par t y ' s 

f unds and t he payment  of  t he i nt er est  or  di v i dends t o t he c l i ent  

or  3r d par t y,  l ess any t r ansact i on cost s;  

c.  an i ncome- gener at i ng i nvest ment  vehi c l e sel ect ed by 

t he c l i ent  and desi gnat ed i n speci f i c  wr i t t en i nst r uct i ons f r om 

t he cl i ent  or  aut hor i zed by a cour t  or  ot her  t r i bunal ,  on whi ch 

i ncome shal l  be pai d t o t he c l i ent  or  3r d par t y or  as di r ect ed 

by t he cour t  or  ot her  t r i bunal ,  l ess any t r ansact i on cost s;  or  

e.  a demand deposi t  dr af t  account  or  ot her  non- i nt er est -

bear i ng account  t hat  does not  bear  i nt er est  or  pay di v i dends 

because i t  hol ds f or  f unds t hat  t he l awyer  has det er mi ned ar e 

not  el i gi bl e f or  deposi t  i n an I OLTA account  because t hey ar e 

nei t her  nomi nal  i n amount  nor  expect ed t o be hel d f or  a shor t  

t er m,  i f  t he c l i ent  speci f i cal l y so appr oves such t hat  t he f unds 

cannot  ear n i ncome f or  t he c l i ent  or  3r d par t y i n excess of  t he 

cost s t o secur e t he i ncome,  pr ovi ded t hat  such account  has been 

desi gnat ed i n speci f i c  wr i t t en i nst r uct i ons f r om t he cl i ent  or  

3r d par t y.  

( 3)  Selection of account.  I n deci di ng whet her  t o use t he 

account  speci f i ed i n par .  ( 1)  or  an account  or  i nvest ment  
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vehi c l e speci f i ed i n par .  ( 2) ,  a l awyer  shal l  det er mi ne,  at  t he 

t i me of  t he deposi t ,  whet her  t he c l i ent  or  3r d par t y f unds coul d 

be ut i l i zed t o pr ovi de a posi t i ve net  r et ur n t o t he c l i ent  or  

3r d par t y by t aki ng i nt o consi der at i on al l  of  t he f ol l owi ng:  

a.  t he amount  of  i nt er est ,  di v i dends,  or  ot her  i ncome 

t hat  t he f unds woul d ear n or  pay dur i ng t he per i od t he f unds ar e 

expect ed t o be on deposi t ;  

b.  t he cost  of  est abl i shi ng and admi ni st er i ng t he a non-

I OLTA t r ust  account ,  i ncl udi ng t he cost  of  t he l awyer ' s ser vi ces 

and t he cost  of  pr epar i ng any t ax r epor t s r equi r ed f or  i ncome 

accr ui ng t o a c l i ent ' s or  3r d par t y ' s benef i t ;  and 

c.  t he capabi l i t y  of  t he f i nanci al  i nst i t ut i ons 

i nst i t ut i on,  l awyer ,  or  l aw f i r m t o cal cul at e and pay i nt er est ,  

di v i dends,  or  ot her  i ncome t o i ndi v i dual  c l i ent s.  or  3r d 

par t i es;  and 

SECTION 10.   SCR 20: 1. 15 ( c)  ( 3)  d.  of  t he Supr eme Cour t  

Rul es i s cr eat ed t o r ead:  

20: 1. 15 ( c)  ( 3)  d.  any ot her  c i r cumst ance t hat  af f ect s t he 

abi l i t y  of  t he c l i ent ' s or  3r d par t y ' s f unds t o ear n i ncome i n 

excess of  t he cost s t o secur e such i ncome f or  t he c l i ent  or  3r d 

par t y.  

SECTION 11.   SCR 20: 1. 15 ( c)  ( 4)  of  t he Supr eme Cour t  Rul es 

i s amended t o r ead:  

SCR 20: 1. 15 ( c)  ( 4)   Professional judgment.  The 

det er mi nat i on whet her  f unds t o be i nvest ed coul d be ut i l i zed t o 

pr ovi de a posi t i ve net  r et ur n t o t he c l i ent  or  3r d par t y r est s  

i n t he sound j udgment  of  t he l awyer  or  l aw f i r m.   I f  a l awyer  
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act s i n good f ai t h i n maki ng t hi s det er mi nat i on,  t he l awyer  i s 

not  subj ect  t o any char ge of  et hi cal  i mpr opr i et y or  ot her  br each 

of  t he Rul es of  Pr of essi onal  Conduct .  

SECTION 12.   SCR 20: 1. 15 ( c)  ( 5)  of  t he Supr eme Cour t  Rul es 

i s r epeal ed.  

SECTION 13.   SCR 20: 1. 15 ( cm)  of  t he Supr eme Cour t  Rul es i s  

cr eat ed t o r ead:  

20: 1. 15 ( cm)  Interest on Lawyer Trust Account (IOLTA) 

requirements.  An I OLTA account  must  meet  t he f ol l owi ng 

r equi r ement s:  

( 1)  Location.  An I OLTA account  shal l  be hel d i n an I OLTA 

par t i c i pat i ng i nst i t ut i on t hat  shal l  compl y wi t h l ocat i on 

r equi r ement s of  sub.  ( e)  ( 1) .  

( 2)  Certification by IOLTA participating institutions.   

a.  Each I OLTA par t i c i pat i ng i nst i t ut i on shal l  cer t i f y t o 

Wi sTAF annual l y t hat  t he f i nanci al  i nst i t ut i on meet s t he 

r equi r ement s of  sub.  ( cm)  ( 3)  t o ( 6)  f or  I OLTA account s and t hat  

i t  r epor t s over dr af t s on dr af t  t r ust  account s and dr af t  

f i duci ar y account s of  l awyer s and l aw f i r ms t o t he of f i ce of  

l awyer  r egul at i on,  pur suant  t o t he i nst i t ut i on' s  agr eement s wi t h 

t hose l awyer s and l aw f i r ms.   Wi sTAF shal l  by r ul e adopt ed under  

SCR 13. 03( 1)  est abl i sh t he dat e by whi ch I OLTA par t i c i pat i ng 

i nst i t ut i ons shal l  cer t i f y t hei r  compl i ance.  

b.  Wi sTAF shal l  conf i r m annual l y,  by a dat e est abl i shed 

by Wi sTAF by r ul e adopt ed under  SCR 13. 03( 1) ,  t he accur acy of  a 

f i nanci al  i nst i t ut i on' s cer t i f i cat i on under  sub.  ( cm) ( 2) a.  by 

r evi ewi ng one or  mor e of  t he f ol l owi ng:  
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1.  t he I OLTA compar abi l i t y  r at e i nf or mat i on f or m 

submi t t ed by t he f i nanci al  i nst i t ut i on t o Wi sTAF;  

2.  r at e and pr oduct  i nf or mat i on publ i shed by t he 

f i nanci al  i nst i t ut i on;  and 

3.  ot her  publ i c l y or  commer ci al l y avai l abl e i nf or mat i on 

r egar di ng pr oduct s and i nt er est  r at es avai l abl e at  t he f i nanci al  

i nst i t ut i on.  

c.  Wi sTAF shal l  publ i sh annual l y,  no l at er  t han t he dat e 

on whi ch t he st at e bar  mai l s annual  dues st at ement s t o member s 

of  t he bar ,  a l i s t  of  al l  f i nanci al  i nst i t ut i ons t hat  have 

cer t i f i ed,  and have been conf i r med by Wi sTAF as I OLTA 

par t i c i pat i ng i nst i t ut i ons.   Wi sTAF shal l  updat e t he publ i shed 

l i s t  l ocat ed on i t s websi t e t o add newl y conf i r med I OLTA 

par t i c i pat i ng i nst i t ut i ons and t o r emove f i nanci al  i nst i t ut i ons 

t hat  Wi sTAF cannot  conf i r m as I OLTA par t i c i pat i ng i nst i t ut i ons.  

d.  Pr i or  t o r emovi ng any f i nanci al  i nst i t ut i on f r om t he 

l i s t  of  I OLTA par t i c i pat i ng i nst i t ut i ons or  f ai l i ng t o i ncl ude 

any f i nanci al  i nst i t ut i on on t he l i s t  of  I OLTA par t i c i pat i ng 

i nst i t ut i ons,  Wi sTAF shal l  f i r st  pr ovi de t he f i nanci al  

i nst i t ut i on wi t h not i ce and suf f i c i ent  t i me t o r espond.   I n t he 

event  a f i nanci al  i nst i t ut i on i s r emoved f r om t he l i s t  of  I OLTA 

par t i c i pat i ng i nst i t ut i ons,  Wi sTAF shal l  not i f y  t he of f i ce of  

l awyer  r egul at i on and pr ovi de t hat  of f i ce wi t h a l i s t  of  t he 

l awyer s and l aw f i r ms mai nt ai ni ng I OLTA account s at  t hat  

f i nanci al  i nst i t ut i on.   The of f i ce of  l awyer  r egul at i on shal l  

not i f y t hose l awyer s and l aw f i r ms of  t he r emoval  of  t he 

f i nanci al  i nst i t ut i on f r om t he l i s t ,  and pr ovi de t i me f or  t hose 
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l awyer s and l aw f i r ms t o move t hei r  I OLTA account s t o an I OLTA 

par t i c i pat i ng i nst i t ut i on.  

e.  Lawyer s and l aw f i r ms shal l  be ent i t l ed t o r el y on t he 

most  r ecent l y publ i shed l i s t  of  I OLTA par t i c i pat i ng i nst i t ut i ons 

f or  pur poses of  compl i ance wi t h sub.  ( c)  ( 1) ,  except  when t he 

of f i ce of  l awyer  r egul at i on not i f i es t he l awyer  or  l aw f i r m of  

r emoval ,  i n accor dance wi t h sub.  ( cm)  ( 2)  d.  

(3) Insurance and safety requirements.   

a.  An I OLTA par t i c i pat i ng i nst i t ut i on shal l  compl y wi t h 

t he i nsur ance and saf et y r equi r ement s of  sub.  ( e)  ( 2) .   

b.  A r epur chase agr eement  ut i l i zed f or  an I OLTA account  

may be est abl i shed onl y at  an I OLTA par t i c i pat i ng i nst i t ut i on 

deemed t o be " wel l - capi t al i zed"  or  " adequat el y capi t al i zed"  as 

def i ned by appl i cabl e f eder al  st at ut es and r egul at i ons.    

c.  An open- end money mar ket  f und ut i l i zed f or  an I OLTA 

account  may be est abl i shed onl y at  an I OLTA par t i c i pat i ng 

i nst i t ut i on i n a f und t hat  hol ds i t sel f  out  as a money mar ket  

f und as def i ned under  t he I nvest ment  Act  of  1940 and,  at  t he 

t i me of  i nvest ment ,  has t ot al  asset s of  at  l east  $250, 000, 000.   

(4) Income requirements.  

a.  Beneficial owner.  The i nt er est  or  di v i dends accr ui ng 

on an I OLTA account ,  l ess any al l owabl e r easonabl e f ees,  as 

al l owed under  par .  ( 5) ,  shal l  be pai d t o Wi sTAF,  whi ch shal l  be 

consi der ed t he benef i c i al  owner  of  t he ear ned i nt er est  or  

di v i dends,  pur suant  t o SCR Chapt er  13.   

b.  Interest and dividend requirements.  An I OLTA account  

shal l  bear  t he hi ghest  non- pr omot i onal  i nt er est  r at e or  di v i dend 
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t hat  i s  gener al l y avai l abl e t o non- I OLTA cust omer s at  t he same 

br anch or  mai n of f i ce l ocat i on when t he I OLTA account  meet s or  

exceeds t he same el i gi bi l i t y  qual i f i cat i ons,  i f  any,  i ncl udi ng a 

mi ni mum bal ance,  r equi r ed at  t hat  same br anch or  mai n of f i ce 

l ocat i on.   I n det er mi ni ng t he hi ghest  r at e or  di v i dend 

avai l abl e,  t he I OLTA par t i c i pat i ng i nst i t ut i on may consi der  

f act or s i n addi t i on t o t he I OLTA account  bal ance t hat  ar e 

cust omar i l y consi der ed by t he i nst i t ut i on at  t hat  br anch or  mai n 

of f i ce l ocat i on when set t i ng i nt er est  r at es or  di v i dends f or  i t s 

cust omer s,  pr ovi ded t he i nst i t ut i on does not  di scr i mi nat e 

bet ween I OLTA account s and account s of  non- I OLTA cust omer s and 

t hat  t hese f act or s do not  i ncl ude t hat  t he account  i s an I OLTA 

account .   However ,  I OLTA par t i c i pat i ng i nst i t ut i ons may 

vol unt ar i l y  choose t o pay hi gher  r at es.  

c.  IOLTA account.  An I OLTA par t i c i pat i ng i nst i t ut i on may 

est abl i sh an I OLTA account  as,  or  conver t  an I OLTA account  t o,  

any of  t he f ol l owi ng t ypes of  account s,  assumi ng t he par t i cul ar  

f i nanci al  i nst i t ut i on at  t hat  br anch or  mai n of f i ce l ocat i on 

of f er s t hese account  t ypes t o i t s non- I OLTA cust omer s,  and t he 

par t i cul ar  I OLTA account  meet s t he el i gi bi l i t y  qual i f i cat i ons t o 

be est abl i shed as t hi s t ype of  account  at  t he par t i cul ar  br anch 

or  mai n of f i ce l ocat i on:  

1.  a busi ness check i ng account  wi t h an aut omat ed or  ot her  

aut omat i c i nvest ment  sweep f eat ur e i nt o a dai l y f i nanci al  

i nst i t ut i on r epur chase agr eement  or  open- end money mar ket  f und.   

A dai l y f i nanci al  i nst i t ut i on r epur chase agr eement  must  be 

i nvest ed i n Uni t ed St at es gover nment  secur i t i es.   An open- end 
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money mar ket  f und must  consi st  sol el y of  Uni t ed St at es 

gover nment  secur i t i es or  r epur chase agr eement s f ul l y  

col l at er al i zed by Uni t ed St at es gover nment  secur i t i es,  or  bot h.   

I n t hi s subd.  c.  1. ,  " Uni t ed St at es gover nment  secur i t i es"  

i ncl ude secur i t i es of  gover nment - sponsor ed ent i t i es,  such as,  

but  not  l i mi t ed t o,  secur i t i es of ,  or  backed by,  t he f eder al  

nat i onal  mor t gage associ at i on,  t he gover nment  nat i onal  mor t gage 

associ at i on,  and t he f eder al  home l oan mor t gage cor por at i on;   

2.  a checki ng account  payi ng pr ef er r ed i nt er est  r at es,  

such as money mar ket  or  i ndexed r at es;  

3.  an i nt er est - bear i ng checki ng account  such as a 

negot i abl e or der  of  wi t hdr awal  ( NOW)  account  or  busi ness 

checki ng account  wi t h i nt er est ;  and 

4.  any ot her  sui t abl e i nt er est - bear i ng or  di v i dend- payi ng 

account  of f er ed by t he i nst i t ut i on t o i t s non- I OLTA cust omer s.  

d.  Options for compliance. 

1.  An I OLTA par t i c i pat i ng i nst i t ut i on may est abl i sh t he 

compar abl e pr oduct  f or  qual i f y i ng I OLTA account s,  subj ect  t o t he 

di r ect i on of  t he l awyer  or  l aw f i r m;  or ,  

2.  an I OLTA par t i c i pat i ng i nst i t ut i on may pay t he hi ghest  

non- pr omot i onal  i nt er est  r at e or  di v i dend,  as def i ned i n sub.  

( cm)  ( 4)  b. ,  l ess any al l owabl e r easonabl e f ees char ged i n 

connect i on wi t h t he compar abl e hi ghest  i nt er est  r at e or  di v i dend 

pr oduct ,  on t he I OLTA checki ng account  i n l i eu of  act ual l y 

est abl i shi ng t he compar abl e hi ghest  i nt er est  r at e or  di v i dend 

pr oduct .  
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e.  Paying rates above comparable rates.  An I OLTA 

par t i c i pat i ng i nst i t ut i on may pay a set  r at e above i t s 

compar abl e r at es on t he I OLTA checki ng account  negot i at ed wi t h 

Wi sTAF t hat  i s f i xed over  a per i od of  t i me set  by Wi sTAF,  such 

as 12 mont hs.  

( 5)  Allowable reasonable fees on IOLTA accounts.  

a.  Al l owabl e r easonabl e f ees on an I OLTA account  shal l  be 

as f ol l ows:  

1.  per  check char ges;  

2.  per  deposi t  char ges;  

3.  f ees i n l i eu of  mi ni mum bal ance;  

4.  sweep f ees;  

5.  an I OLTA admi ni st r at i ve f ee appr oved by Wi sTAF;  and 

6.  f eder al  deposi t  i nsur ance f ees.  

b.  Al l owabl e r easonabl e f ees may be deduct ed f r om 

i nt er est  ear ned or  di v i dends pai d on an I OLTA account ,  pr ovi ded 

t hat  such char ges shal l  be cal cul at ed i n accor dance wi t h an 

I OLTA par t i c i pat i ng i nst i t ut i on' s st andar d pr act i ce f or  non-

I OLTA cust omer s.   Fees i n excess of  t he i nt er est  ear ned or  

di v i dends pai d on t he I OLTA account  f or  any mont h or  quar t er  

shal l  not  be t aken f r om i nt er est  or  di v i dends of  any ot her  I OLTA 

account s.   No f ees t hat  ar e aut hor i zed under  t hi s subsect i on 

shal l  be assessed agai nst  or  deduct ed f r om t he pr i nci pal  of  any 

I OLTA account .   Al l  ot her  f ees ar e t he r esponsi bi l i t y  of ,  and 

may be char ged t o,  t he l awyer  or  l aw f i r m mai nt ai ni ng t he I OLTA 

account .   I OLTA par t i c i pat i ng i nst i t ut i ons may el ect  t o wai ve 

any or  al l  f ees on I OLTA account s.  
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( 6)  Remittance and reporting requirements.  A l awyer  or  

l aw f i r m shal l  di r ect  t he I OLTA par t i c i pat i ng i nst i t ut i on at  

whi ch t he l awyer  or  l aw f i r m' s I OLTA account  i s l ocat ed t o do 

al l  of  t he f ol l owi ng,  on at  l east  a quar t er l y basi s:   

a.  Remi t  t o Wi sTAF t he i nt er est  or  di v i dends,  l ess 

al l owabl e r easonabl e f ees as al l owed under  par .  ( 5) ,  i f  any,  on 

t he aver age mont hl y bal ance i n t he account  or  as ot her wi se 

comput ed i n accor dance wi t h t he I OLTA par t i c i pat i ng 

i nst i t ut i on' s st andar d account i ng pr act i ce.   

b.  Pr ovi de t o Wi sTAF a r emi t t ance r epor t  showi ng f or  each 

I OLTA account  t he name of  t he l awyer  or  l aw f i r m f or  whose I OLTA 

account  t he r emi t t ance i s sent ,  t he r at e and t ype of  i nt er est  or  

di v i dend appl i ed,  t he amount  of  al l owabl e r easonabl e f ees 

deduct ed,  i f  any,  t he aver age account  bal ance f or  t he per i od f or  

whi ch t he r epor t  i s  made,  and t he amount  of  r emi t t ance 

at t r i but abl e t o each I OLTA account .  

c.  Pr ovi de t o t he deposi t i ng l awyer  or  l aw f i r m a 

r emi t t ance r epor t  i n accor dance wi t h t he par t i c i pat i ng 

i nst i t ut i on' s nor mal  pr ocedur es f or  r epor t i ng account  act i v i t y 

t o deposi t or s.   

d.  Respond t o r easonabl e r equest s f r om Wi sTAF f or  

i nf or mat i on needed f or  pur poses of  conf i r mi ng t he accur acy of  an 

I OLTA par t i c i pat i ng i nst i t ut i on' s cer t i f i cat i on.  

SECTION 14.  SCR 20: 1. 15 ( e)  ( 1)  of  t he Supr eme Cour t  Rul es 

i s r enumber ed SCR 20: 1. 15 ( e)  ( 1)  a.  

SECTION 15.  SCR 20: 1. 15 ( e)  ( 1)  b.  of  t he Supr eme Cour t  

Rul es i s cr eat ed t o r ead:  
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20: 1. 15 ( e)  ( 1)  b.   I n addi t i on t o t he r equi r ement  of  subd.  

a. ,  I OLTA account s shal l  be mai nt ai ned onl y at  I OLTA 

par t i c i pat i ng i nst i t ut i ons t hat  meet  t he I OLTA account  

r equi r ement s under  sub.  ( cm) .  

SECTION 16.  SCR 20: 1. 15 ( e)  ( 2)  of  t he Supr eme Cour t  Rul es 

i s r enumber ed SCR 20: 1. 15 ( e)  ( 2)  a.  and amended t o r ead:  

20: 1. 15 ( e)  ( 2)  Insurance and safety requirements.  

a.  Each t r ust  account  shal l  be mai nt ai ned at  a f i nanci al  

i nst i t ut i on t hat  i s i nsur ed by t he f eder al  deposi t  i nsur ance 

cor por at i on,  t he nat i onal  cr edi t  uni on shar e i nsur ance f und,  t he 

Wi sconsi n cr edi t  uni on savi ngs i nsur ance cor por at i on,  t he 

secur i t i es i nvest or  pr ot ect i on cor por at i on,  or  any ot her  

i nvest ment  i nst i t ut i on f i nanci al  guar ant y i nsur ance.    

SECTION 17.  SCR 20: 1. 15 ( e)  ( 2)  b.  of  t he Supr eme Cour t  

Rul es i s cr eat ed t o r ead:  

20: 1. 15 ( e)  ( 2)  b.   I OLTA account s shal l  al so compl y wi t h 

t he r equi r ement s of  sub.  ( cm)  ( 3) .  

SECTION 18.   SCR 20: 1. 15 ( e)  ( 3)  of  t he Supr eme Cour t  Rul es 

i s r enumber ed SCR 20: 1. 15 ( e)  ( 3)  a.  and amended t o r ead:   

20: 1. 15 ( e)  ( 3)   Interest requirements.  

a.  An i nt er est - bear i ng t r ust  account  Non- I OLTA account s 

shal l  bear  i nt er est  at  a r at e of  not  l ess t han t hat  appl i cabl e 

t o i ndi v i dual  i nt er est - bear i ng account s of  t he same t ype,  s i ze,  

and dur at i on and i n whi ch.   Al l  t r ust  account s shal l  al l ow 

wi t hdr awal s or  t r ansf er s can t o be made wi t hout  del ay when f unds 

ar e r equi r ed,  subj ect  onl y t o any not i ce per i od t hat  t he 

deposi t or y i nst i t ut i on i s r equi r ed t o obser ve by l aw.    
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SECTION 19.  SCR 20: 1. 15 ( e)  ( 3)  b.  of  t he Supr eme Cour t  

Rul es i s cr eat ed t o r ead:  

20: 1. 15 ( e)  ( 3)  b.  I OLTA account s shal l  compl y wi t h t he 

r equi r ement s of  sub.  ( cm)  ( 4)  b.  

SECTION 20.  SCR 20: 1. 15 ( e)  ( 4)  b.  2.  of  t he Supr eme Cour t  

Rul es i s amended t o r ead:  

20: 1. 15 ( e)  ( 4)  b.  2.  t el ephone t r ansf er s bet ween separ at e,  

non- pool ed demand dr af t  and separ at e,  non- pool ed,  non- demand 

non- dr af t  t r ust  account s t hat  a l awyer  mai nt ai ns f or  a 

par t i cul ar  c l i ent .  

SECTION 21.  SCR 20: 1. 15 ( e)  ( 4)  h.  ( i nt r o. )  and 3.  of  t he 

Supr eme Cour t  Rul es ar e amended t o r ead:  

20: 1. 15 ( e)  ( 4)  h.  Exception: Fee and cost advances by 

credit card, debit card or other electronic deposit. ( i nt r o. )  A 

l awyer  may est abl i sh a t r ust  account ,  separ at e f r om t he l awyer ' s 

I OLTA t r ust  account ,  sol el y f or  t he pur pose of  r ecei v i ng 

advanced payment s of  l egal  f ees and cost s by cr edi t  car d,  debi t  

car d or  ot her  el ect r oni c deposi t ,  subj ect  t o t he f ol l owi ng 

condi t i ons:  

3.   each payment  by cr edi t  car d,  debi t  car d or  ot her  

el ect r oni c deposi t ,  i ncl udi ng,  i f  necessar y,  a r ei mbur sement  by 

t he l awyer  or  l aw f i r m f or  any deduct i on by t he f i nanci al  

i nst i t ut i on or  car d i ssuer  f r om t he gr oss amount  of  each 

payment ,  shal l  be t r ansf er r ed f r om t he cr edi t  car d t r ust  account  

t o t he I OLTA t r ust  account  i mmedi at el y upon becomi ng avai l abl e 

f or  di sbur sement ;  and 
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SECTION 22.   SCR 20: 1. 15 ( e)  ( 8)  of  t he Supr eme Cour t  Rul es 

i s amended t o r ead:  

20: 1. 15 ( e)  ( 8)  Business account.  Each l awyer  who r ecei ves 

t r ust  f unds shal l  mai nt ai n at  l east  one demand dr af t  account ,  

ot her  t han t he t r ust  account ,  f or  f unds r ecei ved and di sbur sed 

ot her  t han i n t he l awyer ' s t r ust  capaci t y,  whi ch shal l  be 

ent i t l ed " Busi ness Account , "  " Of f i ce Account , "  " Oper at i ng 

Account , "  or  wor ds of  s i mi l ar  i mpor t .  

SECTION 23.  SCR 20: 1. 15 ( f )  ( t i t l e) ,  ( 1)  ( i nt r o. ) ,  b.  and   

g.  2.  of  t he Supr eme Cour t  Rul es ar e amended t o r ead:  

20: 1. 15 ( f )  ( t i t l e)  Record-keeping requirements for all 

trust accounts. 

( 1)  Demand Draft accounts. ( i nt r o. )  Compl et e r ecor ds of  a 

t r ust  account  t hat  i s  a demand dr af t  account  shal l  i ncl ude a 

t r ansact i on r egi st er ;  i ndi v i dual  c l i ent  l edger s f or  I OLTA 

account s and ot her  pool ed t r ust  account s;  a l edger  f or  account  

f ees and char ges,  i f  l aw f i r m f unds ar e hel d i n t he account  

pur suant  t o sub.  ( b)  ( 3) ;  deposi t  r ecor ds;  di sbur sement  r ecor ds;  

mont hl y st at ement s;  and r econci l i at i on r epor t s,  subj ect  t o al l  

of  t he f ol l owi ng:  

b.  Individual client ledgers.  A subsi di ar y l edger  shal l  

be mai nt ai ned f or  each cl i ent  or  mat t er  3r d par t y f or  whi ch whom 

t he l awyer  r ecei ves t r ust  f unds t hat  ar e deposi t ed i n an I OLTA 

account  or  any ot her  pool ed t r ust  account ,  and t he.   The l awyer  

shal l  r ecor d each r ecei pt  and di sbur sement  of  t hat  a c l i ent ' s or  

3r d par t y ' s f unds and t he bal ance f ol l owi ng each t r ansact i on.   A 

l awyer  shal l  not  di sbur se f unds f r om t he an I OLTA account  or  any  
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pool ed t r ust  account  t hat  woul d cr eat e a negat i ve bal ance wi t h 

r espect  t o any i ndi v i dual  c l i ent  or  mat t er .  

g.  2.  t he t ot al  of  al l  subsi di ar y l edger  bal ances f or  I OLTA 

account s and ot her  pool ed t r ust  account s,  det er mi ned by l i s t i ng 

and t ot al i ng t he bal ances i n t he i ndi v i dual  c l i ent  l edger s and 

t he l edger  f or  account  f ees and char ges,  as of  t he r epor t i ng 

dat e;  and 

SECTION 24.   SCR 20: 1. 15 ( f )  ( 2)  ( i nt r o. )  of  t he Supr eme 

Cour t  Rul es i s amended t o r ead:  

20: 1. 15 ( f )  ( 2)  Non-demand Non-draft accounts. ( i nt r o. )  

Compl et e r ecor ds of  a t r ust  account  t hat  i s  a non- demand non-

dr af t  account  shal l  i ncl ude al l  of  t he f ol l owi ng:  

SECTION 25.   SCR 20: 1. 15 ( h)  ( i nt r o. )  and ( 1)  of  t he Supr eme 

Cour t  Rul es ar e amended t o r ead:  

20: 1. 15 ( h)  Dishonored instrument notification (Over-draft 

notices). ( i nt r o. )  Al l  demand dr af t  t r ust  account s and demand 

dr af t  f i duci ar y account s ar e subj ect  t o t he f ol l owi ng pr ovi s i ons 

on di shonor ed i nst r ument  not i f i cat i on:  

( 1)  Overdraft reporting agreement.  A l awyer  shal l  

mai nt ai n demand dr af t  t r ust  account s onl y i n a f i nanci al  

i nst i t ut i on t hat  has agr eed t o pr ovi de an over dr af t  r epor t  t o 

t he of f i ce of  l awyer  r egul at i on under  par .  ( 3) .  

SECTION 26.  SCR 20: 1. 15 ( h)  ( 8)  of  t he Supr eme Cour t  Rul es 

i s amended t o r ead:  

20: 1. 15 ( h)  ( 8)  Lawyer compliance.  Ever y l awyer  pr act i c i ng 

or  admi t t ed t o pr act i ce i n Wi sconsi n shal l  compl y wi t h t he 

r epor t i ng and pr oduct i on r equi r ement s of  t hi s subsect i on,  
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i ncl udi ng f i l i ng of  an over dr af t  not i f i cat i on agr eement  f or  each 

I OLTA account ,  each dr af t - t ype t r ust  account  and each dr af t - t ype 

f i duci ar y account  t hat  i s  not  subj ect  t o an al t er nat i ve 

pr ot ect i on under  sub.  ( j )  ( 9) .  

SECTION 27.  SCR 20: 1. 15 ( j )  ( 1m)  a.  and e.  of  t he Supr eme 

Cour t  Rul es ar e amended t o r ead:  

20: 1. 15 ( j )  ( 1m)  a.  a pool ed i nt er est - bear i ng or  di v i dend-

payi ng f i duci ar y account  wi t h sub- account i ng by t he f i nanci al  

i nst i t ut i on,  t he l awyer ,  or  t he l aw f i r m t hat  wi l l  pr ovi de f or  

comput at i on of  i nt er est  or  di v i dends ear ned by each f i duci ar y 

ent i t y ' s f unds and t he pr opor t i onat e al l ocat i on of  t he i nt er est  

or  di v i dends t o each of  t he f i duci ar y ent i t y ent i t i es,  l ess any 

t r ansact i on cost s;  

e.  a demand deposi t  dr af t  account  or  ot her  non- i nt er est  

bear i ng account  t hat  does not  bear  i nt er est  or  pay di v i dends 

when,  i n t he sound pr of essi onal  j udgment  of  t he l awyer ,  

pl acement  i n such an account  i s consi st ent  wi t h t he needs and 

pur poses of  t he f i duci ar y ent i t y or  i t s benef i c i ar y or  

benef i c i ar i es.  

SECTION 28.  SCR 20: 1. 15 ( j )  ( 2)  of  t he Supr eme Cour t  Rul es 

i s amended t o r ead:  

20: 1. 15 ( j )  ( 2)  Location.  Each f i duci ar y account  shal l  be 

mai nt ai ned i n a f i nanci al  i nst i t ut i on as pr ovi ded by t he wr i t t en 

aut hor i zat i on of  t he c l i ent ,  t he gover ni ng t r ust  i nst r ument ,  

or gani zat i onal  by- l aws,  an or der  of  a cour t  or ,  absent  such 

di r ect i on,  i n a f i nanci al  i nst i t ut i on t hat ,  i n t he l awyer ' s 

pr of essi onal  j udgment ,  wi l l  best  ser ve t he needs and pur poses of  
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t he c l i ent  or  3r d par t y f or  whom t he l awyer  ser ves as f i duci ar y.   

I f  a l awyer  act s  i n good f ai t h i n maki ng t hi s det er mi nat i on,  t he 

l awyer  i s not  subj ect  t o any char ge of  et hi cal  i mpr opr i et y or  

ot her  br each of  t he Rul es of  Pr of essi onal  Conduct .   When t he 

f i duci ar y pr oper t y i s hel d i n a demand dr af t  account  f r om whi ch 

f unds ar e di sbur sed t hr ough a pr oper l y payabl e i nst r ument  i ssued 

di r ect l y by t he l awyer  or  a member  or  empl oyee of  t he l awyer ' s  

f i r m and t he account  i s at  a f i nanci al  i nst i t ut i on t hat  i s not  

l ocat ed i n Wi sconsi n or  aut hor i zed by st at e or  f eder al  l aw t o do 

busi ness i n Wi sconsi n,  t he l awyer  shal l  compl y wi t h t he 

r equi r ement s of  sub.  ( j )  ( 9)  b.  or  c.  

SECTION 29.   SCR 20: 1. 15 ( j )  ( 9)  and c.  of  t he Supr eme Cour t  

Rul es ar e amended t o r ead:  

20: 1. 15 ( j )  ( 9)  Dishonored instrument notification or 

alternative protection.  A l awyer  who hol ds f i duci ar y pr oper t y  

i n a demand dr af t  account  f r om whi ch f unds ar e di sbur sed t hr ough 

a pr oper l y payabl e i nst r ument  i ssued di r ect l y by t he l awyer  or  a 

member  or  empl oyee of  t he l awyer ' s f i r m shal l  t ake one of  t he 

f ol l owi ng act i ons:  

c.  hol d t he f unds i n a demand dr af t  account ,  whi ch 

r equi r es t he appr ovi ng si gnat ur e of  a co- t r ust ee,  co- agent ,  co-

guar di an,  or  co- per sonal  r epr esent at i ve bef or e f unds may be 

di sbur sed f r om t he account .  

SECTION 30.  The f ol l owi ng Comment  t o SCR 20: 1. 15 ( cm)  ( 3)  i s 

not  adopt ed,  but  wi l l  be publ i shed and may be consul t ed f or  

gui dance i n i nt er pr et i ng and appl y i ng t he Wi sconsi n Rul es of  

Pr of essi onal  Conduct :  
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COMMENT 

SCR 20:1.15 (cm) (3) Insurance and safety requirements. 

Pur suant  t o SCR 20: 1. 15 ( cm)  ( 3) ,  I OLTA account s ar e 

r equi r ed t o be hel d i n I OLTA par t i c i pat i ng i nst i t ut i ons t hat  ar e 

i nsur ed by t he f eder al  deposi t  i nsur ance cor por at i on ( FDI C) ,  t he 

nat i onal  cr edi t  uni on shar e i nsur ance f und,  t he secur i t i es 

i nvest or  pr ot ect i on cor por at i on or  any ot her  i nvest ment  

i nst i t ut i on f i nanci al  guar ant y i nsur ance.   However ,  s i nce 

f eder al  l aw di ct at es t he amount  of  avai l abl e i nsur ance cover age,  

f unds i n excess of  t he l i mi t  ar e not  i nsur ed.   Consequent l y,  t he 

pur pose of  t he i nsur ance and saf et y r equi r ement s i s not  t o 

guar ant ee t hat  al l  f unds ar e adequat el y i nsur ed.   Rat her ,  i t  i s  

t o assur e t hat  t r ust  f unds ar e hel d i n r eput abl e I OLTA 

par t i c i pat i ng i nst i t ut i ons.  

SECTION 31.  The f ol l owi ng Comment  t o SCR 20: 1. 15 ( cm)  ( 4)  i s 

not  adopt ed,  but  wi l l  be publ i shed and may be consul t ed f or  

gui dance i n i nt er pr et i ng and appl y i ng t he Wi sconsi n Rul es of  

Pr of essi onal  Conduct :  

COMMENT 

SCR 20:1.15 (cm) (4) Risk associated with sweep account 

option. 

Pur suant  t o SCR 20: 1. 15 ( cm)  ( 4) ,  I OLTA account s shal l  bear  

t he hi ghest  non- pr omot i onal  i nt er est  r at e or  di v i dend t hat  i s 

gener al l y avai l abl e t o non- I OLTA cust omer s at  t he same br anch or  

mai n of f i ce l ocat i on when t he I OLTA account  meet s or  exceeds t he 

same el i gi bi l i t y  qual i f i cat i ons,  i f  any,  i ncl udi ng a mi ni mum 

bal ance.   I nvest ment  pr oduct s,  i ncl udi ng r epur chase agr eement s 
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and shar es of  mut ual  f unds,  ar e nei t her  deposi t s nor  f eder al l y 

or  FDI C- i nsur ed.   An i nvest ment  i n a r epur chase agr eement  or  

money mar ket  f und may i nvol ve i nvest ment  r i sk i ncl udi ng possi bl e 

l oss of  t he pr i nci pal  amount  i nvest ed.   The r ul e,  however ,  

pr ovi des saf eguar ds t o mi ni mi ze any pot ent i al  r i sk by l i mi t i ng 

i nvest ment  pr oduct s t o r epur chase agr eement s and open- end money 

mar ket  f unds t hat  i nvest  i n Uni t ed St at es gover nment  secur i t i es 

onl y.  

SECTION 32.  The Comment  t o SCR 20: 1. 15 ( e)  ( 2)  per t ai ni ng t o 

i nsur ance r equi r ement s i s amended t o r ead:  

SCR 20:1.15 (e) (2) Insurance and safety requirements.  

Pur suant  t o SCR 20: 1. 15 ( e)  ( 2) ,  t r ust  f unds account s ar e 

r equi r ed t o be hel d i n account s f i nanci al ,  i nvest ment ,  or  I OLTA 

par t i c i pat i ng i nst i t ut i ons t hat  ar e i nsur ed by t he f eder al  

deposi t  i nsur ance cor por at i on ( FDI C) ,  t he nat i onal  cr edi t  uni on 

shar e i nsur ance f und,  t he Wi sconsi n cr edi t  uni on savi ngs 

i nsur ance cor por at i on,  t he secur i t i es i nvest or  pr ot ect i on 

cor por at i on or  any ot her  i nvest ment  i nst i t ut i on f i nanci al  

guar ant y i nsur ance.   However ,  s i nce f eder al  l aw l i mi t s t he 

amount  of  t he avai l abl e i nsur ance cover age,  f unds i n excess of  

t he l i mi t  ar e not  i nsur ed.   Consequent l y,  t he pur pose of  t he 

i nsur ance r equi r ement  and saf et y r equi r ement s i s not  t o 

guar ant ee t hat  al l  f unds ar e adequat el y i nsur ed.   Rat her ,  i t  i s  

t o assur e t hat  t r ust  f unds ar e hel d i n r eput abl e f i nanci al ,  

i nvest ment ,  or  I OLTA par t i c i pat i ng i nst i t ut i ons.  

I T I S ORDERED t hat  not i ce of  t hi s amendment  of  Supr eme 

Cour t  Rul e 20: 1. 15 be gi ven by a s i ngl e publ i cat i on of  a copy of  
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t hi s or der  i n t he of f i c i al  st at e newspaper  and i n an of f i c i al  

publ i cat i on of  t he St at e Bar  of  Wi sconsi n.  

ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 1st  day of  Jul y,  2009.  

 
BY THE COURT:  
 
 
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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¶1 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).   Because 

l awyer s have a f i duci ar y dut y t o t hose f or  whom t hey hol d f unds 

i n t r ust ,  whi ch i ncl udes t he f unds hel d i n I OLTA t r ust  account s,  

and because Supr eme Cour t  Rul e 20: 1. 15( cm) ( 4) c. 1.  r equi r es 

l awyer s t o t ake r i sks wi t h I OLTA t r ust  account  f unds t hat  ar e 

i nconsi st ent  wi t h t he f i duci ar y dut i es of  l awyer s,  I  wr i t e i n 

di ssent  f r om SCR 20: 1. 15( cm) ( 4) c. 1. ,  whi ch r equi r es l awyer s t o 

use " sweep account s"  f or  I OLTA t r ust  account s.    

¶2 SCR 20: 1. 15 was amended i n 2009 t o cr eat e 

20: 1. 15( cm) ( 4) c. 1. ,  at  t he r equest  of  t he Wi sconsi n Tr ust  

Account  Foundat i on,  I nc.  ( Wi sTAF)  t o r equi r e l awyer s t o pl ace 

I OLTA t r ust  account  f unds i nt o account s t hat  have " sweep"  

f eat ur es,  i f  t hat  t ype of  account  has t he pot ent i al  of  a hi gher  

r at e of  i nt er est  t han ot her  t ypes of  account s.   Funds hel d i n 

sweep account s may be moved i nt o i nvest ment  account s compr i sed 

of  Uni t ed St at es gover nment  secur i t i es,  i ncl udi ng,  but  not  

l i mi t ed t o,  secur i t i es of ,  or  backed by,  t he f eder al  nat i onal  

mor t gage associ at i on ( al so known as " Fanni e Mae" )  and t he 

f eder al  home l oan mor t gage cor por at i on ( al so known as " Fr eddi e 

Mac" ) . 1  SCR 20: 1. 15( cm) ( 4) c. 1.    

¶3 The ear ni ngs on I OLTA t r ust  account s ar e not  pai d t o 

t he c l i ent s or  t hi r d par t i es whose f unds t he t r ust  account  

hol ds.   Rat her ,  t he ear ni ngs on I OLTA t r ust  account s ar e pai d t o 

Wi sTAF.   SCR 20: 1. 15( cm) ( 4) a.    

                                                 
1 Bot h Fanni e Mae and Fr eddi e Mac wer e t aken over  by t he 

Uni t ed St at es gover nment  i n Sept ember  2008 due t o ext ensi ve 
l osses.    
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¶4 Wi sTAF i s a cor por at i on cr eat ed at  t he r equest  of  t he 

Boar d of  Gover nor s of  t he St at e Bar  of  Wi sconsi n t o pr ovi de 

l egal  ser vi ces t o t he poor .   Wi sTAF pays f or  t hose ser vi ces wi t h 

t he ear ni ngs i t  r ecei ves on I OLTA t r ust  account s.    

¶5 The pr i ces of  t he secur i t i es i nt o whi ch t he I OLTA 

t r ust  account s may be swept  under  SCR 20: 1. 15( cm) ( 4) c. 1.  may 

r i se and f al l  wi t h t he f l uct uat i ons of  t he f i nanci al  mar ket s on 

whi ch t hose secur i t i es ar e t r aded.   I f  an I OLTA t r ust  account  i s  

swept  i nt o an account  i nvest i ng i n t hose secur i t i es,  t he hope of  

Wi sTAF and t he maj or i t y of  t hi s cour t  i s  t hat  mor e ear ni ngs wi l l  

be gener at ed as a r esul t  of  t he sweep.   However ,  i n addi t i on t o 

i ncr easi ng i n val ue,  t hose secur i t i es al so may decl i ne i n val ue. 2  

I f  t hey decl i ne i n val ue dur i ng t he sweep,  t he pr i nci pal  i n t he 

account  wi l l  be l ower  t han t hat  deposi t ed by t he l awyer ,  when 

t he I OLTA t r ust  account  f unds ar e r et ur ned t o t he f i nanci al  

i nst i t ut i on i nt o whi ch t he l awyer  deposi t ed t hem.   When t he 

pr i nci pal  bal ance i n t he I OLTA t r ust  account  i s r educed due t o 

t he f l uct uat i on of  t he secur i t i es i nt o whi ch i t  was swept ,  t he 

l awyer  wi l l  have i nsuf f i c i ent  pr i nci pal  i n t he I OLTA t r ust  

account  t o sat i sf y t he l awyer ' s f i duci ar y obl i gat i on t o pay over  

                                                 
2 I n par t  because t he Feder al  Reser ve i s i nj ect i ng bi l l i ons 

of  dol l ar s i nt o t he Uni t ed St at es economy by buyi ng t r oubl ed 
asset s f r om f ai l i ng banks,  Uni t ed St at es Tr easur y not es sol d at  
l ower  pr i ces on May 21,  2009,  and May 22,  2009,  t han Tr easur i es 
di d ear l i er  i n May 2009.   Associ at ed Pr ess,  Dol l ar  Hi t s New 
Mul t i mont h Low vs.  Eur o,  Pound,  Yen,  Br ei t bar t . com,  May 22,  
2009,  
ht t p: / / www. br ei t bar t . com/ ar t i c l e. php?i d=D98BCFJO0&show_ar t i c l e=1
.  
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t o c l i ent s and t hi r d par t i es al l  of  t he f unds t he l awyer  was 

ent r ust ed wi t h hol di ng.    

¶6 Ther e i s no pot ent i al  f i nanci al  benef i t  t o l awyer s '  

c l i ent s or  t o t hi r d par t i es whose f unds t he l awyer  pl aces i n an 

I OLTA t r ust  account  due t o I OLTA t r ust  account  f unds bei ng swept  

i nt o t he t ypes of  secur i t y account s set  out  i n SCR 

20: 1. 15( cm) ( 4) c. 1.   Thi s i s so because al l  t he i nt er est  ear ned 

bel ongs t o Wi sTAF.   SCR 20: 1. 15( 4) a.   Yet ,  i t  i s  t he c l i ent s '  

and t hi r d par t i es '  f unds t hat  t he Supr eme Cour t  has put  at  r i sk 

by t hi s r ul e change.  

¶7 Ther e i s no pot ent i al  f i nanci al  benef i t  t o l awyer s 

t hat  can ar i se by per mi t t i ng I OLTA t r ust  f unds t o be swept  i nt o 

t he t ypes of  secur i t y account s set  out  i n SCR 20: 1. 15( cm) ( 4) c. 1.   

Yet ,  t he l awyer  i s r equi r ed t o per mi t  t he I OLTA appr oved 

f i nanci al  i nst i t ut i on t o use sweep account s i f  t hat  pr oduces t he 

hi ghest  non- pr omot i onal  r at e of  i nt er est .   SCR 20: 1. 15( cm) ( 4) b.   

However ,  i t  i s  t he l awyer s who wi l l  be r equi r ed t o cover  any 

shor t f al l  i n t he pr i nci pal  bal ance i n t he t r ust  account  i n or der  

t o pay cl i ent s and t hi r d par t i es what  t he l awyer  has col l ect ed 

or  hel d f or  t hem.   The maj or i t y of  t hi s cour t  t akes no heed of  

t hi s,  al t hough I  have br ought  i t  t o t hei r  at t ent i on r epeat edl y.    

¶8 A t r ust ee i s t o use t he pr udent  man st andar d i n 

managi ng t he t r ust  f unds of  anot her .   Wi s.  St at .  § 881. 01;  

Hammes v.  Fi r st  Nat ' l  Bank & Tr ust  Co. ,  79 Wi s.  2d 355,  368,  255 

N. W. 2d 555 ( 1977) .   The t r ust ee has a dut y of  l oyal t y t o t he 

owner s of  t he f unds t hat  t he t r ust ee manages.   § 881. 01( 6) .   We 

al so di sci pl i ne l awyer s on a r egul ar  basi s f or  shor t f al l s  i n 
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t hei r  t r ust  account s.   Fur t her mor e,  t he cur r ent  f i nanci al  

c l i mat e r equi r es i ncr eased caut i on when deal i ng wi t h f unds t hat  

ar e bei ng hel d i n t r ust  f or  anot her .   Al l  of  t hese pr i nci pl es 

and concer ns ar e af f ect ed by SCR 20: 1. 15( cm) ( 4) c. 1.    

¶9 The maj or i t y of  t he cour t  i s  i nt ent  on t he possi bi l i t y  

t hat  I OLTA t r ust  f unds coul d gener at e mor e ear ni ngs f or  Wi sTAF,  

and t her ef or e,  t he Supr eme Cour t  Rul es have been amended.   

However ,  i t  i s  not  t he cour t ' s  f i nances t hat  t he cour t  put s at  

r i sk,  but  t hose of  c l i ent s,  t hi r d par t i es,  and t he l awyer s who 

wi l l  be expect ed t o cover  any shor t f al l  shoul d t he secur i t i es 

i nt o whi ch t he I OLTA t r ust  f unds ar e swept  decl i ne dur i ng t he 

sweep.   Al t hough f ew woul d ar gue t hat  gener at i ng i ncome t o 

pr ovi de l egal  ser vi ces f or  t he poor  i s not  a wor t hwhi l e goal ,  I  

cannot  condone t he r i sk t he cour t  cr eat es wi t h t hi s r ul e change.   

Accor di ngl y,  I  di ssent .   

¶10 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns i n t hi s di ssent .  
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