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On February 11, 2022, Attorney Laura A. Brenner, Chair of Wisconsin
Business Court Advisory Committee (Committee), filed a rule petition
asking the court to extend the court's pilot project for commercial
court dockets for large claims business and commercial cases ("pilot
project") for an additional two years, and to amend the existing interim
rule both to extend the pilot project and to clarify that local input
is considered before judges are appointed to the pilot commercial court
docket.
As background, the Wisconsin Supreme Court approved creation of
this pilot project in 2017.

See S. Ct. Order 16-05, 2017 WI 33 (issued

Apr. 11, 2017, eff. July 1, 2017) (approving the Committee's petition
for a pilot project following the court's request for and receipt of
public comments and a duly noticed public hearing conducted on February
16, 2017); see also S. Ct. Order 16-05A (Feb. 12, 2020) (extending and
expanding pilot project); S. Ct. Correction Order 16-05B (Feb. 22,
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2020); and S. Ct. Order 16-05C (Mar. 13, 2020)(adding Dane County to
the pilot project).
Upon receipt of the Committee's extension request, the court voted
to solicit written comments.
issued on March 11, 2022.
this court.

A letter seeking public written comment

Numerous written comments were filed with

In addition, the court received copies of numerous letters

and emails the Committee received regarding the pilot project.

The

Committee filed a formal response to the public comments on April 18,
2022.
The court discussed this petition and the comments received in a
closed administrative conference.1

Some of the comments expressed

concern with the mechanism for selecting judges who participate in the
pilot project.

We note that the petition asks the court to amend

Section 2. e) of the Interim Commercial Court Rule to reflect the
existing practice that the Chief Justice considers the recommendation
of

the

Chief

Judge

of

the

Judicial

Administrative

District

when

selecting judges for the pilot project. On due consideration, the court
has elected to extend the commercial pilot project until July 30, 2024
as set forth herein.

Therefore,

IT IS ORDERED that, effective the date of this order:
SECTION 1.

Section 2. b) of the Interim Commercial Court Rule is

amended to read:

Because this petition pertains to an ongoing pilot project, no
public hearing is required at this time. However, if the court is asked
to adopt a permanent statewide commercial court docket, the Committee
will file a formal administrative rule petition that will require both
public comment and a public hearing.
1
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2. b) The pilot project will begin and end as authorized by order
of the Supreme Court.

See S. Ct. Order 16-05, 2017 WI 33 (issued Apr.

11, 2017, eff. July 1, 2017).

The approximate duration of the project

will be from July 2017 to July 2022 30, 2024.
SECTION 2.

Section 2. e) of the Interim Commercial Court Rule is

amended to read:
2. e) The Chief Justice, after considering the recommendation of
the chief judge of the Judicial Administrative District, shall select
the circuit court judges in the counties and judicial administrative
districts participating in the pilot plan who will be assigned to the
Commercial Court docket.

Selection of a judge for the Commercial Court

docket shall not preclude the judge from continuing work on any other
assigned docket.

The Chief Justice shall may select no fewer than:

three circuit court judges in Waukesha County; no fewer than three
circuit court judges in Dane County; no fewer than four circuit court
judges within the Eighth Judicial Administrative District; no fewer
than four circuit court judges within the Second Judicial Administrative
District; and no fewer than three circuit court judges within the Tenth
Judicial Administrative District.

The Chief Justice may also add

additional counties and/or districts to the Commercial Court docket
upon the recommendation of the Director of State Courts.
IT IS FURTHER ORDERED on or before July 1, 2023, the Committee
shall either file a formal rule petition asking the court to amend the
rules to adopt a permanent business court or shall advise the court in
writing that it recommends the court permit the pilot project to expire.
IT IS FURTHER ORDERED that this order and the interim commercial
court rule, as amended, shall be made available to the public on the
3
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The State Bar of Wisconsin shall

provide notice of this order.
Dated at Madison, Wisconsin, this 29th day of June, 2022.
BY THE COURT:

Sheila T. Reiff
Clerk of Supreme Court
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¶1

ANN

WALSH

BRADLEY,

J.

(dissenting).
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begin

by

recognizing the hard work that has been exerted in undertaking the
Business Court pilot project that began in 2017.

This court then

created a dedicated court docket for large claim business and
commercial cases.

These efforts were expended with a goal toward

making our court system more efficient and effective in the
handling of large claim business and commercial litigation.
¶2

Now, five years later, we are asked to extend the pilot

project for yet another two years.

At the outset of this project

in 2017 I was skeptical and voiced a dissent because I thought
creation of a special docket for large business litigation cases
sent the wrong message and undermined my vision of the court system
as a whole.
¶3

The wrong message was that most circuit court judges

were not capable of handling these cases.

And, that businesses

with large claims deserve special treatment, entitling them access
to

the

most

efficient,

fair,

available in the court system.
remains the same.

and

cost-effective

treatment

My vision of the court system

All people deserve a system that is accessible,

efficient, cost-effective and fair.
¶4

I write separately to address two errors of the majority.

Because, after five years of existence, the pilot program lacks
evidence-based data to justify its continuation and because this
court made its decision without holding a public hearing on the
petition, I respectfully dissent.
¶5

I begin by addressing the lack of evidence-based data.

As with the petition for extension of the pilot project now before
1

No.

16-05D.awb

us, we asked for written comments on the original petition filed
in 2017.

Court of Appeals Judge Lisa Stark, who neither supported

nor opposed the petition, wrote to raise concerns about the need
for an evidence-based approach for assessing the creation and
evaluation of the pilot project.2

Her comments were prescient and

reflected some of the same concerns I have regarding the petition
before us today.

Among other evidence-based concerns raised by

Judge Stark, I highlight two.
¶6

First, observing that the petition to create the pilot

program was based on anecdotal accounts along with some outdated
data from other states, the court was being asked to embark upon
(and now we are asked to continue) a pilot project without any
Wisconsin-based research justifying the project.
data

evidencing

a

delay

in

handling

of

There was no

complex

commercial

litigation cases, a lack of predictable results, or any unfair
handling of such cases——which were the justifications for creating
the pilot program.3
S. Ct. Order No. 16-05, 2017 WI 33 (issued Apr. 11, 2017,
eff. July 1, 2017) (Abrahamson, J., dissenting) (Attachment A).
2

3

Judge Stark continued:

Without initial data to use as a benchmark, the Office
of Court Operations will be unable to: compare the number
of cases heard in the [Commercial Case Dockets (CCDs)]
to the number brought prior to their creation, thus
determining if the CCDs have helped to achieve the goal
of decreasing repeat litigation; compare the time to
completion of cases before and after the implementation
of the pilot project, thereby determining whether the
CCDs more expeditiously handle business cases and reduce
litigation costs; and compare the number of cases
appealed and reversed prior to and after the creation of
2
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Second, she emphasized that we need accurate and expert

evaluation of the project as it continues.

"Without an accurate

evaluation, we will have no definitive basis to determine the
effectiveness of the pilot project and whether it should be
continued or expanded."4
¶8

I agree.

Both the creation of the project and now its

continuation lack reliable and supportive evidence-based data.
Apparently recognizing the need for solid data, the original
petition creating the pilot program contained a suggestion that an
expert be enlisted to provide a quantitative assessment approach
or tool.
¶9

To date, that has not occurred.
Additionally, the 2017 Supreme Court Order creating the

pilot program required the Business Court Advisory Committee to
monitor the program for the first three years and to make an annual
report to the Court for the years 2018 and 2019.
to

contain

"[r]ecommendations

The report was

concerning . . . adoption

of

additional measurements to evaluate the performance of this pilot
project . . . "

S. Ct. Order No. 16-05, 2017 WI 33 (issued Apr.

11, 2017, eff. July 1, 2017).

Apparently, those recommendations

the pilot project, thereby helping to determine if
complex commercial cases are handled more predictably
and fairly.
4

Id.
3
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dearth

of

reliable
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Thus, I conclude that we are left with

information

sufficient

to

justify

the

continuation of the business court pilot project.
¶10

I turn next to the second error of the majority, the

failure to hold a public hearing on the petition for continuation
now before us.

The majority court order issued today requires

that "on or before July 1, 2023, the Committee shall either file
a formal rule petition asking the court to amend the rules to adopt
a permanent business court or shall advise the court in writing
that it recommends the court permit the pilot project to expire."
I anticipate that a formal public rules hearing will be scheduled
to address the Committee's recommendation given that it affects
court practice and procedures and is thus required pursuant to
Wis. Stat. § 751.12(2).
¶11

Indeed, the petition before us to extend the pilot

program also affects the practice and procedure of courts in this
state and likewise should have been subject to a public hearing.
Wisconsin Stat. § 751.12(2) provides in relevant part:

"No rule

modifying or suspending statutes relating to pleading, practice,

I have never received, either directly or forwarded, the
required report for 2018 or 2019. In searching files and emails,
however, I did encounter a report for 2019 which was attached to
the 2020 petition for continuation of the project. A review of
the quantitative data provided in that report, however, is
insufficient. It merely details such things as the number of cases
filed and completed and length of time to completion. It does not
include any recommendations for the adoption of additional
evaluative measures for performance. If a 2018 report exists, and
if it contains data similar to that in the 2019 report, it would
likewise be nonresponsive to the court's request.
5

4

No.

16-05D.awb

and procedure may be adopted until the court has held a public
hearing with reference to the rule."
¶12

(Emphasis added).

I recognize that the petition requests continuation of

a pilot project and not a permanent rule change.
ordinary pilot project.

But this is no

It is controversial and substantial.

Additionally, it affects not merely a few isolated venues, but
rather affects a change of practice and procedure in every county
of this state because any county can refer a case to a designated
pilot business court.

S. Ct. Order No. 16-05A (issued Feb. 12,

2020, eff. Feb. 12, 2020).

Even if it is argued that a public

hearing is not required here, one should have been held because of
the degree of uncertainty and strong public interest raised by
numerous letters we have received commenting on the petition. This
court typically holds public hearings even when not required unless
the

petition

is

totally

without

merit,

ministerial,

or

nonsubstantive.6

The court's website advises that even when a public hearing
is not mandated, the court holds a public hearing on petitions for
rule amendment unless the change is ministerial or non substantive.
The petition before us hardly fits that bill. The court website
provides:
6

The court notices and holds a public hearing on a
petition for the creation or amendment of rules
governing pleading, practice and procedure in judicial
proceedings in all courts, provided that the court deems
the petition to have arguable merit.
The court also
holds a public hearing on a petition for amendment of
the Supreme Court Rules except, in the court's
discretion, when the petition concerns ministerial or
otherwise nonsubstantive matters or when exigent
circumstances exist.
5
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Regardless of whether it is mandated, a public hearing

should have been held to address the uncertainties of the petition
and to give voice to those who feel strongly about the petition,
both for and against.

This petition should have been aired in

public rather than decided behind closed doors.
¶14

Because to date this court has not received quantitative

Wisconsin evidence-based data justifying either the creation of
the business court project or its continued existence, I cannot
join the majority order.

Without expert assistance to develop the

necessary evaluative tools and strategies that provide reliable
data, or other sufficient evidence-based data to help guide this
court forward, we are left with a void.

A public hearing would

have allowed the court to ask the tough questions and explore
additional concerns raised about the petition, in order to fill
the void.

But that did not happen.

Rather than setting forth in

this dissent some of the concerns that should have been addressed
at a public hearing, I instead attach one of the many letters that
this court received aptly setting forth some of those concerns.7
¶15

Accordingly, I respectfully dissent.

¶16

I am authorized to state that Justices REBECCA FRANK

DALLET and JILL J. KAROFSKY join this dissent.

https://www.wicourts.gov/scrules/notices.htm.
The letters received by this court can be viewed on the
court's
website
at:
https://www.wicourts.gov/scrules/archive/1605.htm.
7

6

No.

7

16-05D.awb

No.

8

16-05D.awb

No.

9

16-05D.awb

No.

10

16-05D.awb

