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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2014AP2187-CR     State v. Kyle Lee Monahan 
 
May a reviewing court find a trial error harmless by examining 
the evidence and drawing inferences in the light most 
favorable to the state? 

11/13/2017 
REVW 

Oral Arg 
03/14/2018 

4 
Lafayette 

Unpub. 

2014AP2498     Wingra Redi-Mix, Inc. v. Burial Sites Preservation Board 
 
Whether the Director [of the Historical Society] can consider 
the basis for a prior, unsupported cataloging decision in a 
petition for removal proceeding. 

Whether the "sufficient evidence" standard in Wis. Admin. 
Code § HS 2.03(6) requires a party petitioning for de-
cataloging of a burial site to conclusively establish that no 
human remains exist. Stated otherwise, does Wis. Stat. § 
157.70(2)(b) and § HS 2.03(6) create an irrebuttable 
presumption of the presence of burial remains at a burial site? 

Whether the "sufficient evidence" standard in Wis. Admin. 
Code § HS 2.03(6) is void for vagueness for failing to provide 
any objective standards with which to adjudicate petitions to 
remove a catalogued burial site. 

Whether depriving a landowner of its property rights valued at 
over $10 million based on the presence of an effigy mound 
that was not demonstrated to be a burial site containing human 
remains violates substantive due process. 

01/09/2018 
REVW 

Affirmed by 
equally 

divided court 
05/22/2018 
2018 WI 54 

4 
Dane 

Unpub. 

2014AP2561     State v. David McAlister, Sr. 
 
Is newly discovered evidence from witnesses swearing that the 
state’s witnesses admitted prior to trial that they intended to 
falsely accuse a defendant “cumulative” and “merely tend to 
impeach the credibility of witnesses” such that it could not 
support a newly discovered evidence claim? 

Whether the allegations of a defendant’s § 974.06 motion were 
sufficient to require a new trial and therefore an evidentiary 
hearing on his claim. 

09/11/2017 
REVW 

Affirmed 
04/17/2018 
2018 WI 34 

2 
Racine 

-- 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2014AP2812     Ascaris Mayo v. Wisconsin Injured Patients and Families 
    Compensation Fund 
 
Can the plaintiffs prove beyond a reasonable doubt that the 
legislature lacked any conceivable rational basis for enacting 
the award cap on noneconomic damages (Wis. Stat. 
§ 893.55)? 

Does Ferdon v. Wisconsin Patients Compensation Fund, 2005 
WI 125, 284 Wis. 2d 573, 701 N.W.2d 440 establish a 
heightened level of judicial review for medical malpractice 
legislation that mandates the conclusion that the cap is facially 
unconstitutional?  

Does the cap violate equal protection as applied to the award 
without any evidence the plaintiffs have been treated 
differently than all other claimants with an award subject to the 
cap? 

Can the plaintiffs prove beyond all reasonable doubt that there 
is no rational basis for applying the cap to the award?  

Does an as-applied equal protection challenge to the cap exist 
when the facts and circumstances giving rise to that challenge 
are not unique and result in no constitutional application of the 
cap in any circumstance? 

11/13/2017 
REVW 

Oral Arg 
04/19/2018 

1 
Milwaukee 

08/30/2017 
Pub. 

2017 WI App 52 
377 Wis. 2d 566 
901 N.W.2d 782 

2015AP175     Deutsche Bank National Trust Company v. Thomas P. 
    Wuensch 
 
Whether a trial court may accept as proven fact that plaintiff in 
a residential foreclosure action possesses the original 
promissory note at issue when counsel presented the originally 
executed (i.e., “wet-ink”) note to the court and Wis. Stat. § 
909.02(9) provides that commercial paper, such as promissory 
notes, are self-authenticating.    

Whether the court of appeals, after summarily reversing a 
judgment of foreclosure under Wis. Stat. § (Rule) 809.21(1), 
should have remanded the case to the trial court to allow 
petitioner an opportunity to provide sworn testimony that it 
possesses the note. 

02/13/2017 
REVW 

Reversed 
04/17/2018 
2018 WI 35 

4 
La Crosse 

-- 

2015AP304-CR     State v. Gerald P. Mitchell 
 
Whether provisions in Wisconsin’s implied consent law 
authorizing a warrantless blood draw from an unconscious 
suspect violate the Fourth Amendment to the United States 
Constitution.   

Whether the “implied consent,” deemed to have occurred 
before a defendant is a suspect, is voluntary consent for 
purposes of the consent exception to the Fourth Amendment’s 
warrant requirement. 

09/11/2017 
CERT 

Oral Arg 
04/11/2018 

2 
Sheboygan 

-- 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2015AP330     State v. David Hager, Jr. 
 
Effective December 14, 2013, a circuit court must grant a 
committed Chapter 980 patient a discharge hearing if the 
patient’s petition alleges facts from which a factfinder “would 
likely conclude” that the patient’s condition has changed so 
that he no longer meets the criteria for commitment as a 
sexually violent person. Wis. Stat. § 980.09(2) (2013–14).  
When circuit courts are determining whether a patient has met 
this higher “would likely conclude” standard, can the courts 
now compare the newly proffered evidence with evidence 
already in the record and submitted by the State to determine 
whether to grant a discharge trial? 

05/15/2017 
REVW 

Reversed 
04/19/2018 
2018 WI 40 

 

3 
Chippewa 

02/22/2017 
Pub. 

2017 WI App 8 
373 Wis. 2d 692 
892 N.W.2d 740 

2015AP829     Penny L. Springer v. Nohl Electric Products Corporation 
 
Whether the “fraudulent transfer” exception to Wisconsin’s 
general rule against successor liability must be analyzed in the 
context of Wisconsin’s Uniform Fraudulent Transfer Act, Wis. 
Stat. ch. 242, such that the petitioners are subjected to 
successor liability for a former entity’s sale of asbestos-
containing products. 

10/11/2016 
REVW 

Reversed 
05/11/2018 
2018 WI 48 

 
 

4 
Jefferson 

Unpub. 

2015AP1083-CR     State v. Gary Lee Wayerski 
 
Whether a defendant was denied his right to effective 
assistance of counsel under the Sixth Amendment to the 
United States Constitution and Article I, Section 7 of the 
Wisconsin Constitution. 

Whether the prosecution's violation warrants a new trial under 
Brady v. Maryland, 373 U.S. 83 (1963), Giglio v. United States, 
405 U.S. 150 (1972), Kyles v. Whitley, 514 U.S. 419 (1995). 

03/13/2018 
REVW 

Oral Arg 
09/05/2018 

3 
Dunn 

Unpub. 

2015AP1258     Golden Sands Dairy LLC v. Town of Saratoga 
 
When a permit applicant secures vested rights by filing a valid 
building permit application for a project (Wisconsin’s “Building 
Permit Rule”), does the law protect the applicant’s right to both 
construct buildings and to use the project land in the lawful 
manner described in the building permit application? (cf., 
McKee Family I, LLC v. City of Fitchburg, 2017 WI 34, 374 
Wis. 2d 487, 893 N.W.2d 12). 

09/12/2017 
REVW 

Reversed 
06/05/2018 
2018 WI 61 

4 
Wood 

Unpub. 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2015AP1311     State v. Howard Carter 
 
Did the trial court err in denying petitioner a trial on his petition 
for discharge because 2013 Wis. Act 84 did not apply to this 
case and counsel was ineffective in not objecting to its 
application? 

If 2013 Wis. Act 84 applied to this case, should the saving 
construction applied by the court of appeals in State v. Hager 
(case no. 2015AP330, 2017 WI App 8, 373 Wis. 2d 692, ___ 
N.W.2d ___ ) be applied and was the petitioner entitled to a 
discharge trial under that construction? 

If 2013 Wis. Act 84 applied to this case, was it unconstitutional 
because it unduly restricted access to the courts for persons 
committed under chapter 980 seeking to terminate their 
commitment? 

05/15/2017 
REVW 

Affirmed 
04/19/2018 
2018 WI 40 

3 
Chippewa 

02/22/2017 
Pub. 

2017 WI App 9 
373 Wis. 2d 722 
892 N.W.2d 754 

2015AP1632 
(consolidated with 
2015AP1844) 

    Wingra Redi-Mix, Inc. v. State Historical Society of Wisconsin 
 
Whether the Division of Hearings and Appeals’ (DHA) 
conclusions of law regarding its interpretation of the Burial 
Sites Preservation statute are entitled to deference. 

Whether DHA exceeded its authority under Wisconsin Statutes 
§ 157.70(5)(c)2 by ignoring the plain language of the statute 
requiring that interests to be considered on a permit to disturb 
relate to the specific burial site or land at issue. 

Whether Wisconsin Statutes § 157.70(5)(c)2 implicitly allows 
DHA to apply a heightened burden only on the permit to 
disturb applicant’s showing of its interests under the statute. 

Whether Wisconsin Statutes § 157.70(5)(c)2 mandates that 
public interest be considered as the first priority when 
assessing a permit to disturb. 

Whether DHA erroneously construed Wisconsin Statutes § 
157.70(5)(c)2 by refusing to allow a permit applicant to present 
evidence of a lack of human remains at the alleged burial site 
in support of its petition for a permit to disturb. 

01/09/2018 
REVW 

Affirmed by 
equally 

divided court 
05/22/2018 
2018 WI 55 

 
 

4 
Dane 

Unpub. 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2015AP1799-CR     State v. Anthony R. Pico 
 
Did the Court of Appeals properly apply the standard of review, 
which is deference to the trial court unless there is clear error, 
to the trial court’s factual findings in this case? 

Was the trial court correct that counsel’s failure to investigate a 
serious head injury was deficient performance that caused 
prejudice in pretrial proceedings and at trial, in violation of the 
Sixth and Fourteenth Amendments and the corresponding 
Wisconsin Constitutional provisions? 

Did the sentencing court impermissibly burden the Fifth 
Amendment privilege against self-incrimination, applied to the 
states through the Fourteen Amendment, and the 
corresponding provision of the Wisconsin Constitution? 

Did the Court of Appeals deny due process under the 
Fourteenth Amendment and the corresponding Wisconsin 
constitutional provision and err as a matter of law in concluding 
that the defendant  waived issues not raised by cross-appeal? 

Was it proper for the postconviction court to admit and rely on 
testimony from another criminal defense lawyer, who was not 
involved in Pico’s case (i.e. a “Strickland” expert), to opine on 
Pico’s trial counsel’s action? 

10/10/2017 
REVW 

Oral Arg 
02/19/2018 

2 
Waukesha 

Unpub. 

2015AP1844 
(consolidated with 
2015AP1632) 

    Wingra Redi-Mix, Inc. v. State Historical Society of Wisconsin 
 
Whether the Division of Hearings and Appeals’ (DHA) 
conclusions of law regarding its interpretation of the Burial 
Sites Preservation statute are entitled to deference. 

Whether DHA exceeded its authority under Wisconsin Statutes 
§ 157.70(5)(c)2 by ignoring the plain language of the statute 
requiring that interests to be considered on a permit to disturb 
relate to the specific burial site or land at issue. 

Whether Wisconsin Statutes § 157.70(5)(c)2 implicitly allows 
DHA to apply a heightened burden only on the permit to 
disturb applicant’s showing of its interests under the statute. 

Whether Wisconsin Statutes § 157.70(5)(c)2 mandates that 
public interest be considered as the first priority when 
assessing a permit to disturb. 

Whether DHA erroneously construed Wisconsin Statutes § 
157.70(5)(c)2 by refusing to allow a permit applicant to present 
evidence of a lack of human remains at the alleged burial site 
in support of its petition for a permit to disturb. 

01/09/2018 
REVW 

Affirmed by 
equally 

divided court 
05/22/2018 
2018 WI 55 

4 
Dane 

Unpub. 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2015AP1858     Voters with Facts v. City of Eau Claire 
 
Do taxpayers have standing to challenge the legality of tax 
incremental district (“TID”)? (Wis. Stat. § 66.1105) 

Must the legal requisites for a formation of TID actually exist, 
such that their presence or absence can be challenged in a 
declaratory judgment action? 

Does the payment of a cash subsidy to a property owner for 
private improvements violate the Uniformity Clause of the 
Wisconsin Constitution or the Public Purpose Doctrine? 

Did the plaintiff sufficiently plead a claim that the respondent is 
using TID funds to reimburse an owner/developer for the 
destruction of historic buildings in violation of Wis. Stat. § 
66.1105(2)(f)1.a.? 

10/02/2017 
REVW 

Affirmed and 
remanded 
06/06/2018 
2018 WI 63 

3 
Eau Claire 

06/28/2017 
Pub. 

2017 WI App 35 
376 Wis. 2d 479 
899 N.W.2d 706 

2015AP1970 
(consolidated  
with 2016AP2528) 

    Donald J. Thoma v. Village of Slinger 
 
The Wisconsin Property Assessment Manual states that 
classification of land as agricultural use “is based solely on 
whether use of the parcel is agricultural in nature.”  In that 
context, does an injunction prohibiting agricultural use override 
the agricultural tax classification of a property that is being used 
for agricultural purposes? 

06/15/2017 
REVW 

Affirmed 
05/10/2018 
2018 WI 45 

2 
Washington 

-- 

2015AP2019     Tetra Tech EC, Inc., v. Wisconsin Department of Revenue 
 
Whether a subcontractor’s services are subject to Wisconsin 
sales and use tax (see Wis. Stat. § 77.52). 

Does the practice of deferring to agency interpretations of 
statutes comport with Article VII, Section 2 of the Wisconsin 
Constitution, which vests the judicial power in the unified court 
system? 

04/24/2017 
REVW 

Oral Arg 
12/01/2017 

3 
Brown 

01/26/2017 
Pub. 

2017 WI App 4 
373 Wis. 2d 287 
890 N.W.2d 598 

2015AP2328-CR     State v. Shaun M. Sanders 
 
Can a person be criminally responsible for acts allegedly 
committed before the age of original juvenile court jurisdiction? 

06/12/2017 
REVW 

Affirmed 
05/18/2018 
2018 WI 51 

2 
Waukesha 

04/26/2017 
Pub. 

2017 WI App 22 
375 Wis. 2d 248 
895 N.W.2d 41 

2015AP2356     Archie A. Talley v. Mustafa Mustafa 
 
Does a negligent supervision claim extend to wrongful acts 
committed by a person with only a “special relationship” to the 
employer as opposed to an actual employee? 

When both the insurance company and the policyholder agree 
that an insurance policy does not provide coverage for 
allegations in a lawsuit, should that agreement be respected as 
the intent of the contracting parties? 

Whether “negligent supervision” or an intentional tort can be an 
“occurrence” or “accident” causing injury. 

07/11/2017 
REVW 

Reversed 
05/11/2018 
2018 WI 47 

1 
Milwaukee 

05/31/2017 
Pub. 

2017 WI App 31 
375 Wis. 2d 757 
897 N.W.2d 55 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2015AP2375     Milwaukee Police Association v. City of Milwaukee 
 
Whether a municipality may lawfully disregard specific 
requirements the legislature has placed on the municipality by 
passing an ordinance at odds with the law. 

Whether Home Rule allows a city to avoid mandates identified 
by the legislature in the Session Laws of 1937 and 1947. 

Whether the Session Laws of 1937 and 1947 vested 
Employee’s Retirement System (ERS) members with the right to 
vote for and seat ERS board members. 

Whether the court’s decision is in conflict with Van Gilder v. City 
of Madison, 222 Wis. 58, 267 N.W. 25 (1936) and Johnston v. 
City of Sheboygan, 30 Wis. 2d 179, 140 N.W.2d 247 (1966). 

06/12/2017 
REVW 

Oral Arg 
11/14/2017 

1 
Milwaukee 

Unpub. 

2015AP2457     Cintas Corp. No. 2 v. Becker Property Services LLC 
 
Whether an indemnification clause can be interpreted to provide 
indemnification for an indemnitee’s alleged negligence when the 
indemnification clause does not expressly state so. 

Whether the choice of law provision (designating Ohio law) in 
the contract is enforceable. 

07/18/2017 
REVW 

Oral Arg 
01/11/2018 

1 
Milwaukee 

Unpub. 

2015AP2486     Russell Robertson v. Cleaver-Brooks, Inc. 

Did the respondent,  as the moving party on summary 
judgment, establish the absence of a genuine issue of material 
fact as to whether exposure to its products through repair and 
maintenance work caused harm to the plaintiff? 

Whether a plaintiff need only show “potential exposure” to 
asbestos in order to survive a summary judgment motion. 

02/14/2018 
REVW 

Voluntary 
dismissal  
04/26/2018 

1 
Milwaukee 

Unpub. 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2015AP2627     Mark McNally v. Capital Cartage, Inc. 
 
May the seller of a business and real estate reject an offer, 
and be relieved of the obligation to pay the listing broker’s 
commission, if the offer matches the listing price but includes 
additional terms not explicit in the listing contract, such as a 
requirement that the seller work full time without pay for an 
undetermined amount of time, among other terms? 

Is this Court’s ruling in Libowitz v. Lake Nursing Home, Inc., 35 
Wis. 2d 74, 150 N.W.2d 439 (1967) (stating that offer terms 
may constitute a “substantial variance” only if they directly 
conflict with express terms specified in the listing contract) 
inconsistent with this Court’s interpretation of “substantial 
variance” in Kleven v. Cities Serv. Oil Co., 22 Wis. 2d 437, 126 
N.W.2d 64 (1964) and Peter M. Chalik & Assocs. V. Hermes, 
56 Wis. 2d 151, 201 N.W.2d 514 (1972), which do not limit 
substantial variances to express terms in the listing contract? 

As a matter of public policy, should state-approved real estate 
forms intended for use by consumers without attorneys be 
construed according to their plain meaning? 

09/12/2017 
REVW 

Reversed 
05/10/2018 
2018 WI 46 

4 
Dane 

Unpub. 

2015AP2665     State v. Anthony Jones 
 
Whether two actuarial instruments: the MnSOST-R and the 
RRASOR should be excluded as unreliable under Wisconsin’s 
new Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 
579 (1993) standard. 

09/11/2017 
REVW 

Affirmed 
05/04/2018 
2018 WI 44 

4 
Dane 

-- 

2016AP299     SECURA Insurance v. Ray Duerr Logging LLC 
 
Are all property damages from a forest fire the result of a 
single, uninterrupted cause, and therefore a single occurrence 
for purposes of liability coverage under a commercial policy? 

02/14/2018 
REVW 

Oral Arg 
09/05/2018 

3 
Douglas 

Unpub. 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP355 
 

    Wisconsin Bell, Inc. v. LIRC 
 

Is LIRC’s “inference method” of proof, as grounds for liability 

under the “because of disability” prong of the Wisconsin Fair 

Employment Act (see Wis. Stat. § 111.322(1)), based on a 

reasonable interpretation of the statute and consistent with 

public policy underlying the statute? 

If the “inference method” of proof is a valid means of proving 

intentional discrimination, what evidence of causation between 

the employee’s conduct and the employee’s disability is 

required, and should the employer have knowledge of that 

evidence? 

Was there sufficient evidence of causation and employer 

knowledge in this case and was it reasonable for the employer 

not to excuse the employee’s conduct? 

Does the practice of deferring to agency interpretations of 
statutes comport with Article VII, Section 2 of the Wisconsin 
Constitution, which vests the judicial power in the unified court 
system? 

09/12/2017 
REVW 

Oral Arg 
12/01/2017 

1 
Milwaukee 

04/26/2017 
Pub. 

2017 WI App 24 
375 Wis. 2d 293 
895 N.W.2d 57 

2016AP537     Adams Outdoor Advertising Limited Partnership v. City of 
    Madison 
 
Whether a municipality’s obstruction of a property owner’s 
legal nonconforming outdoor advertising sign resulting in the 
deprivation of beneficial use of economic interest in the 
property, constitutes a taking of the property owner’s right in 
the continuation of that preexisting use. 

11/13/2017 
REVW 

Oral Arg 
03/14/2018 

4 
Dane 

Unpub. 

*2016AP601     Midwest Neurosciences Associates, LLC v. Great Lakes 
    Neurosurgical Associates, LLC 
 
Is there a conflict in the law concerning  the judiciary's role in 
deciding motions to compel arbitration (cf.,  Mortimore v. 
Merge Technologies Inc., 2012 WI App 109, 344 Wis. 2d 459, 
824 N.W.2d 155 and  Town Bank v. City Real Estate 
Development, LLC, 2010 WI 134, 330 Wis. 2d 340, 793 
N.W.2d 476, regarding the application of merger clauses)? 

Can a contract containing a merger clause and which does not 
contain an arbitration clause effectively change the forum of 
dispute resolution when a prior, now inapplicable, agreement 
between the parties contained an arbitration clause? 

05/08/2018 
REVW 

2 
Ozaukee 

Unpub. 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP619     Winnebago County v. J.M. 
 
Whether the subject of a Wis. Stat. § 51.20(l)(a) extension of 
involuntary commitment and involuntary medication order has 
a claim for ineffective assistance of trial counsel where his 
lawyer fails to object to, prevent the admission of, or request a 
curative instruction to address, evidence of his prisoner status 
during his jury trial?   

Whether the subject of a Wis. Stat. § 51.20(l)(a) extension of 
commitment is entitled to a new trial in the interests of justice 
where the jury repeatedly sees and hears evidence of his 
prisoner status? 

05/15/2017 
REVW 

Affirmed 
04/18/2018 
2018 WI 37 

2 
Winnebago 

Unpub. 

2016AP636     Koss Corporation v. Park Bank 
 
Did the court of appeals err by creating a two-part test 
regarding what is required for plaintiffs to prove "bad faith" 
within the meaning of the Wisconsin Uniform Fiduciaries Act, 
Wis. Stat. § 112.01 et seq. ("UFA"), which differs from the legal 
standard established by courts in other jurisdictions that have 
adopted the UFA? 

Did the circuit court and court of appeals improperly resolve 
factual disputes and competing inferences drawn from the 
evidence in granting summary judgment when they decided 
that the evidence proffered by a plaintiff merely demonstrated 
that a respondent was at most negligent and not liable for bad 
faith? 

Did a plaintiff proffer sufficient evidence to create a genuine 
issue of material fact as to whether a respondent's acts and 
omissions amounted to "bad faith" in violation of the Wisconsin 
UFA? 

03/14/2018 
REVW 

Oral Arg 
09/07/2018 

1 
Milwaukee 

01/31/2018 
Pub. 

2018 WI App 1 
379 Wis. 2d 629 
907 N.W.2d 447 

2016AP740-CR     State v. DeAnthony K. Muldrow 
 
Is a defendant entitled to withdraw his guilty plea because 
neither the court nor his attorney advised him that his plea 
would subject him to lifetime GPS? 

10/17/2017 
REVW 

Affirmed 
05/18/2018 
2018 WI 52 

2 
Manitowoc 

07/26/2017 
Pub. 

2017 WI App 47 
377 Wis. 2d 223 
900 N.W.2d 859 

2016AP801     Michael Engelhardt v. City of New Berlin 
 
Whether a municipality and its recreation department are 
immune from suit pursuant to Wis. Stat. § 893.80(4) or 
whether an exception to statutory immunity applies. (See, i.e., 
Cords v. Anderson, 80 Wis. 2d 525, 542, 259 N.W.2d 672 
(1977), C.L. v. Olson, 143 Wis. 2d 701, 723, 422 N.W.2d 614 
(1988)).  

03/15/2018 
REVW 

Oral Arg 
09/24/2018 

2 
Waukesha 

Unpub. 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP883-CR     State v. Jamal L. Williams 
 
Is the imposition of a single mandatory $250 DNA surcharge 
an ex post facto violation with respect to a defendant who 
committed his offense when the surcharge was discretionary 
and who previously had provided a DNA sample in another 
case? 

Should the court overrule the court of appeals’ decisions in 
State v. Radaj, 2015 WI App 50, 363 Wis. 2d 633, 866 N.W.2d 
758 and State v. Elward, 2015 WI App 51, 363 Wis. 2d 628, 
866 N.W.2d 756? 

Is a defendant entitled to resentencing because the circuit 
court sentenced him based on an improper factor, namely, the 
fact that he refused to stipulate to restitution for which he was 
not legally responsible? 

10/10/2017 
REVW 

Reversed in 
part, affirmed 

in part 
05/30/2018 
2018 WI 59 

1 
Milwaukee 

07/26/2017 
Pub. 

2017 WI App 46 
377 Wis. 2d 247 
900 N.W.2d 310 

2016AP897-CR     State v. Lamont Donnell Sholar 
 
When assessing the prejudice of defense counsel’s deficient 
performance in a multiple-count jury trial, may a court——and 
if so, when——divide the prejudice analysis on a count-by-
count basis, finding prejudice warranting relief on some counts 
from the single trial but not others? 

If a party fails to file a petition for review following an 
unfavorable Court of Appeals ruling on an particular argument, 
may the party re-litigate the same question in a second appeal 
of the same case? 

10/17/2017 
REVW 

Affirmed 
05/18/2018 
2018 WI 53 

1 
Milwaukee 

Unpub. 

2016AP1365     Wisconsin DWD v. Wisconsin LIRC 
 
Whether LIRC erred in not applying the absence standard 
specified by an employer because that standard was stricter that 
the statutory disqualification standard applicable when the 
employer has no policy.  See Wis. Stat. § 108.04 (5) €.  

06/15/2017 
REVW 

Oral Arg 
12/01/2017 

2 
Ozaukee 

04/26/2017 
Pub. 

2017 WI App 29 
375 Wis. 2d 183 
895 N.W.2d 77 

2016AP1409-CR     State v. Joseph T. Langlois 
 
Was trial counsel ineffective by failing to object to the jury 
instructions for Accident and Self-defense and the charge of 
Homicide by Negligent Handling of a Dangerous Weapon? 

Did an erroneous jury instruction prevent the real controversy 
from being tried, warranting a new trial? 

Did the erroneous jury instructions on Accident and Self-
defense violate the defendant’s due process rights? 

Was there insufficient evidence to convict the defendant of 
Homicide by Negligent Handling of a Dangerous Weapon? 

12/13/2017 
REVW 

Oral Arg 
04/17/2018 

2 
Washington 

07/26/2017 
Pub. 

2017 WI App 44 
377 Wis. 2d 302 
901 N.W.2d 768 



APPENDIX 

WISCONSIN SUPREME COURT PENDING CASES 
Clerk of Supreme Court 

(608) 266-1880 

NOTE:  The statement of the issue is cursory and does not purport to be an all-inclusive, precise statement of the issues in 
the case.  Readers interested in a case should determine the precise nature of the issues from the record and briefs filed with 
the Supreme Court. 
 

13 
 

6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP1496     Federal National Mortgage Association v. Cory Thompson 
 
Where a foreclosure action brought on a borrower’s default on a 
note has been dismissed, is the lender barred by claim 
preclusion from bringing a second foreclosure action on the 
borrower’s continuing default on the same note? 

09/12/2017 
CERT 

Affirmed 
05/24/2018 
2018 WI 56 

4 
Dane 

-- 

2016AP1517     Philip Myers v. Wisconsin Department of Natural Resources 
 
May the DNR require removal and replacement of a 16-year 
old permitted pier by unilateral amendment of its permit without 
a contested case hearing. (See Wis. Stat. § 30.03 and Wis. 
Admin. Code § NR 326.06-.08)? 

Is the DNR’s unilateral permit amendment subject to the 
Grandfather Exemption and the Enforcement Exemptions to 
Wis. Stat. § 30.12 which, with limited exceptions, prohibit DNR 
from regulating or removing piers placed prior to April 17, 
2012? 

To the extent that factual issues relating to Exemption 
exceptions were relevant, were the owners entitled to a 
contested case hearing on the allegations that their pier 
interfered with the riparian rights of others or was detrimental 
to the public interest? 

01/09/2018 
REVW 

Oral Arg 
09/25/2018 

3 
Ashland 

Unpub. 

2016AP1525     Milwaukee District Council 48 v. Milwaukee County 
 
Whether an ordinance amendment which designated County 
employees "covered by the terms of a collective bargaining 
agreement" was applicable to those employees after their 
collective bargaining agreement (which included provisions for 
wages) had expired and 2011 Wisconsin Act 10 was enacted, 
but before their union was decertified. 

03/13/2018 
REVW 

Oral Arg 
09/24/2018 

1 
Milwaukee 

12/20/2017 
Pub. 

2017 WI App 82 
379 Wis. 2d 322 
905 N.W.2d 140 

2016AP1541-CR     State v. Shawn T. Wiskerchen 
 
What are the limits of State v. Queever, 2016 WI App 87, 372 
Wis. 2d 388, 887 N.W.2d 912 and the definition of "a crime 
considered at sentencing" for restitution purposes?  Can the 
definition include alleged prior-committed crimes? 

03/13/2018 
REVW 

Oral Arg 
09/25/2018 

2 
Racine 

Unpub. 

2016AP1599     E. Glenn Porter, III v. State of Wisconsin 
 
Must statutes that restrict the ability of Wisconsin citizens to 
engage in otherwise lawful business activities bear a real and 
substantial relationship to some legitimate exercise of the 
State’s police power in order to be constitutional? 

If there must be a real and substantial relationship between a 
challenged law and a legitimate exercise of the police power, 
does the presumption of constitutionality permit courts to 
disregard disputed issues of material facts when considering a 
motion for summary judgment? 

01/09/2018 
REVW 

Oral Arg 
04/19/2018 

2 
Waukesha 

09/27/2017 
Pub. 

2017 WI App 65 
378 Wis. 2d 117 
902 N.W.2d 566 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP1608     Richard Forshee v. Lee Neuschwander 
 
In the context of a neighborhood’s restrictive covenant: 

Is short-term rental of real estate considered “commercial” 
property? 

Is “commerce” defined by where a customer remits payments? 

10/10/2017 
REVW 

Affirmed 
06/05/2018 
2018 WI 62 

3 
Sawyer 

07/26/2017 
Pub. 

2017 WI App 43 
377 Wis. 2d 162 
900 N.W.2d 100 

2016AP1609-CR     State v. Faith N. Reed 
 
Did an apparent occupant of an apartment initially consent to a 
police officer’s entry into the apartment? 

If the apparent occupant initially consented to the entry, did he 
take sufficient action to withdraw that consent? 

If the apparent occupant consented to the entry, was his 
consent freely and voluntarily given? 

03/14/2018 
REVW 

Oral Arg 
09/07/2018 

4 
Monroe 

Unpub. 

2016AP1745-CR    State v. Michael L. Cox  
 
Whether a sentencing court retains any discretion under Wis. 
Stat. § 973.046 (2015-16) to waive DNA surcharges for crimes 
committed after January 1, 2014. 

10/17/2017 
CERT 

Oral Arg 
03/16/2018 

1 
Milwaukee 

-- 

2016AP1765     Melvin DeWitt v. Earl G. Ferries 
 
Does the evidence presented support the conclusion that the 
parcel was and is used as a cemetery or rather, a burial site? 
(See Wis. Stat. § 157.061(1p)).  

Does the evidence presented support the conclusion that there 
exists no association or group with authority to transfer 
ownership and operation of the one acre cemetery to the Town 
of Forest? 

02/14/2018 
REVW 

Oral Arg 
09/25/2018 

4 
Vernon 

Unpub. 

2016AP2017-CR     State v. Andre L. Scott 
 
Whether a circuit court may use § 971.14(4)(b) to require a 
nondangerous defendant to be treated to competency against 
his will, and if so, whether § 971.14(4)(b) is unconstitutional on 
its face in light of Sell v. United States, 539 U.S. 166 (2003).  
(See State v. Debra A.E., 188 Wis. 2d 111, 523 N.W.2d 727 
(1994)). 

Whether an order requiring an inmate to be involuntarily 
treated to competency is a nonfinal order that should be 
challenged by a Wis. Stat. § 809.50 petition for interlocutory 
appeal or a final order of a special proceeding that is 
appealable as a matter of right via Wis. Stat. § 808.03(1). 

Whether the appellate court exercised its discretion 
erroneously when it denied a motion for relief pending appeal 
without explaining its reasoning: that it applied the proper legal 
standard to the facts of record and used a rational process to 
reach a reasonable decision. 

09/12/2017 
BYPA 

Oral Arg 
03/14/2018 

 

1 
Milwaukee 

-- 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2016AP2196-CR     State v. Steven T. Delap 
 
Whether the doctrine of hot pursuit always justifies a forcible 
warrantless entry into the residence of a person suspected of 
misdemeanor criminal activity. 

07/18/2017 
REVW 

Affirmed 
06/06/2018 
2018 WI 64 

 

4 
Dodge 

Unpub. 

2016AP2259     Stuart White v. City of Watertown 
 
Does the entirety of Wisconsin Statutory Chapter 90, the 
“Fences” Chapter, apply to cities and villages when the 
Chapter’s remedial and enforcement provisions do not 
specifically identify any application to cities and villages? 

Is Chapter 90 ambiguous because cities and villages are not 
identified as remedial or enforcement entities within the 
statute? 

Did the state legislature intentionally omit statutory language 
contained within an 1875 Act when it drafted the 1878 Revised 
Statutes? 

02/14/2018 
REVW 

4 
Jefferson 

11/29/2017 
Pub. 

2017 WI App 78 
378 Wis. 2d 592 
904 N.W.2d 374 

2016AP2455-CR     State v. Christopher John Kerr 
 
Was a county commitment order for the nonpayment of a city 
ordinance fine void ab initio? 

Does the good-faith exception to the exclusionary rule apply 
when there is no misconduct by an officer in arresting an 
individual on an active commitment order that is later revealed 
to be void ab initio? 

10/17/2017 
BYPA 

Oral Arg 
04/11/2018 

3 
Bayfield 

-- 

2016AP2483-CR     State v. Patrick H. Dalton 
 
Under Missouri v. McNeely, 133 S. Ct. 1552 (2013) and 
Birchfield v. North Dakota,136 S. Ct. 2160 (2016), may a 
circuit court impose a harsher criminal punishment because a 
defendant exercised his constitutional right to refuse a 
warrantless blood draw? 

Was the defendant denied the effective assistance of counsel 
where his attorney failed to move to suppress the blood 
evidence on grounds that police lacked exigent circumstances 
to forcibly draw his blood without a warrant? 

11/13/2017 
REVW 

Oral Arg 
03/12/2018 

2 
Washington 

Unpub. 

2016AP2528 
(consolidated  
with 2015AP1970) 

    Donald J. Thoma v. Village of Slinger 
 
Whether an assessor’s testimony regarding Department of 
Revenue guidance constitutes a reason for relief under Wis. 
Stat. § 806.07 (1) (h). 

06/15/2017 
BYPA 

Order of 
circuit court 

affirmed 
05/10/2018 
2018 WI 45 

2 
Washington 

-- 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2017AP140    The Yacht Club at Sister Bay Condominium Association, Inc. 
    v. Village of Sister Bay  
 
Does state law prohibit a party from asserting a claim against a 
municipality for a noise nuisance from a recurring annual 
concert because the party failed to complain within 120 days 
about a noise nuisance from a concert the municipality 
sponsored in 2014? 

03/14/2018 
REVW 

3 
Door 

Unpub. 

2017AP208-CR     State v. Johnny K. Pinder 
 
If a search warrant issued under Wis. Stat. § 968.12 for the 
placement and use of a GPS tracking device on a motor 
vehicle is not executed within five days after the date of 
issuance per Wis. Stat. § 968.15(1), is the warrant void under 
§ 968.15(2), even if the search was otherwise reasonably 
conducted? 

03/14/2018 
CERT 

Oral Arg 
09/07/2018 

2 
Ozaukee 

-- 

2017AP631     Christopher Kieninger v. Crown Equipment Corporation 
 
Must Wisconsin courts consider the federal Employee 
Commuting Flexibility Act ("ECFA"), which clarified the Portal-to-
Portal Act, 29 U.S.C. § 254(a), in the analysis of Wisconsin 
wage and hour law claims, specifically as it relates to the 
compensability of commuting time for employees who voluntarily 
elect to commute using their employer's vehicle? 

If the application of ECFA is not mandatory, may Wisconsin 
courts nevertheless consider ECFA in the analysis of Wisconsin 
wage and hour law claims, specifically as it relates to the 
compensability of commuting time for employees who voluntarily 
elect to commute using their employer's vehicle? 

04/09/2018 
REVW 

4 
Dane 

Unpub. 

2017AP1240     John McAdams v. Marquette University 
 
Was a statement made by a professor in his blog protected 
under the doctrines of academic freedom and freedom of 
expression? 

Did the Circuit Court improperly deny the professor a trial on 
the merits by deferring to the findings of fact and conclusions 
of law made by the university’s internal Faculty Hearing 
Committee? 

01/19/2018 
BYPA 

Oral Arg 
04/19/2018 

1 
Milwaukee 

-- 

2017AP1413 
2017AP1414 

    State v. C. L. K. 
 
Where, during the grounds phase of a termination of parental 
rights (TPR) trial, the circuit court errs by directing a verdict in 
favor of the State without giving the respondent an opportunity 
to present evidence, has the court committed structural error, 
or is the error subject to the harmless error analysis? 

03/14/2018 
REVW 

Oral Arg 
09/24/2018 

1 
Milwaukee 

Unpub. 
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6/6/2018 

Case No. Caption/Issue(s) SC Accepted 
CA 

Dist/ 
Cty 

CA 
Decision 

2017AP1595-CQ     Winebow, Inc. v. Capitol-Husting Co., Inc. 
 
Does the definition of a dealership contained in Wis. Stat. § 
135.02(3)(b) include wine grantor-dealer relationship? 

10/10/2017 
CERQ 

Certified 
question 

answered in 
the negative; 
remanded to 
7

th
 Circ. Ct. of 
Appeals 

06/05/2018 
2018 WI 60 

7
th

 Circ. Ct. of 
Appeals 

-- 

2017AP2278-OA     Kristi Koschkee v. Tony Evers 
 
Whether the respondent and the Department of Public 
Instruction have the right to counsel of their choice or are 
represented by the Attorney General and the Wisconsin 
Department of Justice. 

Whether the Governor is a necessary party to the action. 

04/13/2018 
ORIG 

Oral Arg 
05/15/2018 

4 
Dane 

-- 

2018AP291-W     CityDeck Landing LLC v. Circuit Court for Brown County 
 
Does a circuit court exceed its jurisdiction by staying a 
separate arbitration proceeding involving a different dispute 
than the one before it, and where some of the parties to the 
arbitration—along with the arbitrator—are not parties in the 
circuit court action and have not been duly subjected to the 
circuit court's jurisdiction? 

04/09/2018 
WRIT 

Oral Arg 
09/05/2018 

3 
Brown 

-- 

 


		2018-06-06T12:23:02-0500
	CCAP-CDS




