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NEW LAWS 
 

 
TYPES OF VEHICLE IMMOBILIZATION DEVICES ARE EXPANDED TO ASSIST 

MUNIPALITIES TO ENFORCE PARKING ORDINANCES AGAINST HABITUAL 

VIOLATORS.  

 

2019 Wis. Act 5.  Effective 5/5/19.  Amends portions of 341.65(1),(2) and creates (2)(c). 

 

Local governments may now use boots and/or a device designed to obstruct the front windshield to 

prevent operation of a vehicle owned by a habitual parking violator.  Local governments may also 

enter into contracts with private individuals or companies to palace an remove these immobilization 

devices.   

 

 

THE ACT SPECIFICALLY DEFINES AN “ELECTRIC SCOOTER”. THE ACT ALSO 

ALLOWS LOCAL GOVERNMENTS TO REGULATE THE RENTAL AND OPERATION 

OF THESE DEVICES. 

 

2019 Wis. Act 11.  Effective 7/10/19. Amends portions of 23.1117, 23.335, 29.001(57), 

66.1001(2), 346.37, 346.38, 346.49, 346.54, 346.60, 346.71, 346.80 and creates 349.237. 

 

The Act creates a specific definition of an “electric scooter”. In general, the Act applies similar rules 

as currently apply to electric bicycles. Local governments may also now regulate the rental and 

operation of electric scooters. 

 

 

 

NEW PUBLISHED CASES 

CAN YOU DRAW BLOOD WITHOUT A WARRANT FROM AN UNCONSCIOUS 

PERSON ARRESTED FOR OWI?  TWO PUBLISHED CASES EXAMINE THAT ISSUE. 

 

Ordinarily a blood draw requires consent or a warrant. If a driver refuses a test – thus revoking the 

implied consent - the police must generally seek a blood draw warrant from a court.  However, if 

the driver is unconscious, the statute permits law enforcement to seize blood without a warrant.  The 

Implied Consent Law, embodied in §343.305, provides that drivers are deemed to have given 

consent to a blood test for alcohol or drugs, and that a person who is unconscious or otherwise not 

capable of withdrawing consent is presumed not to have withdrawn consent. Recent cases have 

raised the question of whether this is constitutional, given the fact that drawing blood is a seizure 

under the Constitution. The cases provided an opportunity to answer these important questions:  

 

Does drawing blood from an unconscious driver violate the Fourth Amendment protection from 

unreasonable searches and seizures?   

Should the police first obtain a warrant in all cases?   

Exigent circumstances is an exception to the Fourth Amendment warrant requirement. Can the 

exigent circumstances surrounding a specific drunk driving case excuse the need for a warrant?  

 



 

 2 August 2020

  

State v Mitchell   US Supreme Court No. 18–6210   6/27/19 

 

In Mitchell, neither the Wisconsin Supreme Court nor the United States Supreme Court settled the 

ultimate question of whether Wisconsin’s Implied Consent Law is constitutional. In plurality 

opinions, both Courts upheld the blood draw from the unconscious Mitchell on grounds other than 

the basis afforded by 343.305, as the State argued in both appeals. (A plurality opinion results when 

a majority of the court agree upon a result but not on how to get there.)   

 

The facts were simple: Mitchell was very drunk and had driven. He was arrested for OWI and could 

not do a breath test, so a blood test was necessary. During transport Mitchell became unconscious, 

so at the hospital a warrantless blood draw was administered to an unconscious Mitchell.  At trial 

Mitchell challenged the warrantless blood draw.  Relying on the statute, the trial court approved the 

seizure without a warrant, ruled against him, and he was convicted.  The Court of Appeals certified 

the case to the Wisconsin Supreme Court. 

 

A plurality of the Wisconsin Supreme Court affirmed Mitchell’s conviction, but the combination of 

opinions did not answer whether the implied consent statute was constitutional. Three of the five 

justices did reach the question, but the other two in the plurality relied solely on general Fourth 

Amendment grounds. Mitchell appealed to the United States Supreme Court. 

 

The US Supreme Court also did not have a clear majority opinion.  Although the State and Mitchell 

argued that the statute was and was not constitutional, the plurality opinions did not consider the 

statute and instead settled upon a rule that in almost all cases, a warrantless blood draw of the 

unconscious person will be permissible under the exigent circumstance exception to the warrant 

requirement.  The Court placed the burden of proving exigent circumstances on the prosecution.  

 

In formulating its exigent circumstance rule, the Court held that if the prosecution meets its burden 

as to the exigency of the circumstances, the burden then shifts to the defendant to show that his or 

her blood would not have been drawn if police had not been seeking BAC information, and that the 

police could not have reasonably judged that a warrant application would interfere with other 

pressing needs or duties. 

 

THE BOTTOM LINE 

When an unconscious driver is arrested for drunken driving, a warrantless blood draw should be 

looked upon with great favor. In the crash scenario where the defendant is to be taken to the hospital 

for treatment, it is a bright line rule for exigency. In the non-crash scenario, where the defendant is 

not to be taken for treatment, it is a near bright line rule, to be avoided only if the defendant can 

show that his blood was not going to be drawn anyway for medical concerns, and, the police cannot 

show that application for a warrant would interfere with their pressing needs or duties. The prudent 

course would be to not admit the blood under the unconscious provision of the statute, since that 

was still in question, but to engage in a Mitchell exigent circumstance analysis. 
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State v Prado   20 WI App 42   5/25/20 

 

On Dec. 12, 2014, Prado was involved in crash that caused a death. While unconscious at the 

hospital, Prado’s blood was drawn at law enforcement’s request under the Implied Consent Law.  

The trial court granted Prado’s motion to suppress the result of the blood draw, finding that the 

statute was not constitutional because it violated the Fourth Amendment. 

 

In May of 2020, the Court of Appeals expressed its frustration with the higher courts. “We are again 

presented with the following question: whether the “implied consent” that incapacitated drivers are 

deemed to have given by the implied consent statute and presumed not to have withdrawn by its 

incapacitated driver provision satisfies the Fourth Amendment. We have certified this question to 

the Wisconsin Supreme Court on three prior occasions, and it was also taken up by the Supreme 

Court of the United States on certiorari review of a Wisconsin appeal. However, no majority on 

either court has directly answered the question.”   

 

The Court of Appeals waited for two years for the ultimate opinion in Mitchell to be issued.  It then 

conducted its own analysis and concluded that the incapacitated driver provision was 

unconstitutional because the implied consent that incapacitated drivers are deemed to have given, 

and presumed not to have withdrawn, does not satisfy any exception to the Fourth Amendment’s 

warrant requirement. However, the Court also concluded that the circuit court should not have 

suppressed the test result in Prado’s case because the officer who drew Prado’s blood in 2014 acted 

in objective good-faith reliance on the constitutionality of the incapacitated driver provision.  

 

Thus, the Wisconsin Court of Appeals - in a published opinion - held that the Implied Consent Law 

as to unconscious drivers is unconstitutional. However, that does not mean that the Wisconsin and 

U.S. Supreme Court’s holdings that exigent circumstances cannot justify a warrantless blood draw 

independent of the statute do not apply. They still provide a basis for the warrantless blood draw. 

 

See two unpublished cases in this outline that also deal with this issue:  State v Richards  and 

State v Dieter  

 

 

IF AN OFFICER DOESN’T HAVE REASONABLE SUSPICION OF CRIMINAL 

ACTIVITY, MAY THEY, DURING A LAWFUL TRAFFIC STOP, EXTEND THE STOP 

TO ASK THE DRIVER WHETHER THERE ARE WEAPONS IN THE VEHICLE AND 

WHETHER THE DRIVER HAS A VALID CCW PERMIT, AND MAY THE OFFICER 

TAKE THE TIME TO CONDUCT A CCW PERMIT CHECK? 

 

State v Wright,   2019 WI 45 4/30/19 

 

Wright’s vehicle was stopped by the police for having only one headlight. The officer who 

approached Wright asked for his license, whether he was a CCW permit holder, and whether there 

were any weapons in the car. Wright stated that he had just finished the CCW permit class, and that 

there was a firearm in the car’s glove compartment. The officer confiscated the firearm, then returned 

to his squad where he checked Wright’s license and ran a CCW permit check. Upon learning that 

Wright did not possess a valid CCW permit, the officer then arrested him for lawfully carrying a 

concealed weapon. 
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Based on Rodriquez v U.S., 135 S. Ct. 1609 (2015), the officer’s asking about weapons and a CCW 

permit, without reasonable suspicion, unlawfully extended the stop, in violation of the Fourth 

Amendment. 

 

State v Floyd, 2017 WI 78, which was decided by the Wisconsin Supreme Court while this case was 

pending at the court of appeals, makes clear that a police officer can ask about weapons during a 

traffic stop without violating the Fourth Amendment. 

 

In a unanimous opinion the Wisconsin Supreme Court determined that it is not a violation of a 

stopped driver’s Fourth Amendment rights for an officer to ask whether there are weapons in the 

vehicle, because that is part of the “traffic stop mission”. And, after learning that there was indeed a 

concealed weapon in the vehicle, it was perfectly reasonable for the officer to ask whether the driver 

possessed a valid CCW permit, and to perform a CCW permit check. 

 

Officer safety is an important part of any traffic stop. The traffic stop mission includes: 1) addressing 

the traffic violation that warranted the stop; 2) conducting ordinary inquiries incident to the stop; 

and 3) taking negligibly burdensome precautions to ensure officer safety.  

 

This case underscores the fact that our Supreme Court is fully behind the traffic stop mission and 

the importance of officer safety in every traffic stop. 

 

 

UPON ARREST FOR OWI, ALTHOUGH OBSERVATIONS ONLY SUGGEST 

ALCOHOL USE, MAY THE POLICE SEARCH A CAR INCIDENT TO ARREST FOR 

EVIDENCE OF ANY SUBSTANCE, ALCOHOL, OR DRUGS THAT MIGHT BE 

RELEVANT TO INTOXICATION? 

 

State v Coffee     2020 WI 53  6/5/20 

 

Mose Coffee was validly arrested for OWI. Following his arrest, officers searched the interior of his 

vehicle for evidence of the crime of OWI. Officers found a tote-like bag on the floor behind the 

driver’s seat. They searched inside the bag. And near its bottom, they found two mason jars 

containing marijuana, multiple cell phones, and a package with a large number of small plastic 

baggies inside. And in the trunk the police located more marijuana and drug paraphernalia. Coffee 

was arrested for OWI, possession with intent to deliver THC, and possession of drug paraphernalia. 

 

Coffee moved to suppress all the items that were found during the search, arguing that under Arizona 

v Gant an OWI arrest only should entitle the police to search the areas in the vehicle where alcohol 

can be kept and easily reached. He also argued that unless the officer reasonably suspected the driver 

was consuming alcohol in the vehicle, any search of the vehicle incident to arrest was unlawful. The 

State argued the search was constitutional because evidence of OWI can be found in multiple 

locations inside a vehicle. 

 

The court held that the search in this case was proper, reasoning that Gant allows officers to search 

the passenger compartment of the arrestee’s vehicle and any containers therein, as the nature of an 

OWI is that evidence supporting the arrest, e.g. a copy of a credit card receipt showing recent 

purchases of alcohol at a local bar, a partially or fully consumed can of beer or bottle of hard liquor, 

a prescription drug bottle, or drug paraphernalia or residue, can be found anywhere in the vehicle. 

Therefore, the court of appeals concluded, officers can search the vehicle incident to an OWI arrest. 
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MAY A JUDGE BE DISCIPLINED FOR ENGAGING IN EX PARTE COMMUNICATION 

AND/OR INDEPENDENT FACTUAL RESEARCH? 

 

In re Judicial Disciplinary Proceedings against the Honorable Michael J. Piontek, 

2019 WI 51 5/21/19 

 

The Judicial Conduct Panel recommended a suspension be given to Circuit Court Judge Piontek for 

“obviously unethical” and “clearly improper” misconduct in two criminal cases. In the first case the 

judge engaged in ex parte communication with the prosecutor about adjourning a scheduled trial and 

advised the prosecutor he would not set over the trial, that he thought any plea deal should involve 

the defendant being convicted of a felony and that people like the defendant, who involve themselves 

"in scams like this" need to be stopped.  

 

In the second case the judge did independent internet research about the defendant before sentencing 

because he believed she had been untruthful to the preparer of a Presentence Investigation Report. 

Without disclosing his research to the parties until his sentencing remarks, he then used that 

information in imposing sentence. He cut off the defendant’s attempts at the sentencing hearing to 

dispute the information; then, during post-conviction proceedings, when the inaccuracy of some of 

the information was made plain, he basically claimed he didn’t rely on the information.  

 

Judge Piontek initially denied the ex parte communication in the first case, but subsequently 

admitted and minimized his conduct and chalked it up to being new to the bench and having a heavy 

case load. As to the second case, in addition to an initial lack of acknowledgement that his conduct 

was improper, his response “implicitly conceded that his independent factual investigation [in this 

case] was not an isolated instance of this conduct.” Since he “generally admitted” the misconduct, 

the question is what the sanction should be. 

 

The judge argued for a public reprimand, however the Wisconsin Supreme Court gave the judge a 

five-day suspension, stating: “We agree with the Judicial Conduct Panel that a suspension, rather 

than a reprimand, is in order. The misconduct in this case is concerning. Regardless of his newness 

to the bench or the weight of his caseload, Judge Piontek’s ex parte communication with the 

prosecutor on the merits of a criminal case was obviously unethical; even the newest and busiest 

judge must know as much.  

 

In addition, Judge Piontek’s independent investigation plainly violated his duty of neutrality; it is 

clearly improper for a judge to both conduct an independent investigation and to fail to give a party 

a chance to respond to the judge’s misinformed allegations based on that investigation. We also 

share the Judicial Conduct Panel’s concern that Judge Piontek’s initial denials and later defenses of 

his conduct suggest that, for much of these proceedings, he failed to fully appreciate the seriousness 

of his misconduct and its impact on the judicial system. Simply put, this was not a close case under 

the undisputed facts, and a reprimand, as Judge Piontek requests, would be an insufficient response.” 

The Court went on to compare this case to the discipline meted out to other judges in deciding the 

length of the suspension.  
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SHOULD A JUDGE HAVE RECUSED HIMSELF BECAUSE OF HIS FACEBOOK 

ACCOUNT? 

 
Miller v Carroll,  2020 WI 56  6/16/20 

 

Miller and Carroll stipulated to joint legal custody and shared physical placement of their minor son, 

Bruce, in August 2011. Five years later Carroll filed a motion to modify the order and to grant her 

sole legal custody, primary physical placement, child support payments, and a change in residence. 

Carroll’s motion was primarily based on her claim that Miller had engaged in acts of domestic abuse 

against her. Carroll further alleged that Miller failed to adequately parent and discipline Bruce. 

Miller opposed the motion, and disputed the allegations of domestic abuse. 

 

The trial court conducted a hard fought two-day evidentiary hearing on Carroll’s motion, over June 

7-8, 2017; a hearing that included the testimony of 15 witnesses. At the hearing’s conclusion the 

trial court took the matter under advisement and gave the parties time to submit briefs. Three days 

after the briefs were filed, unbeknownst to Miller, Carroll sent the trial judge a “friend” request on 

Facebook. The trial judge affirmatively accepted the request. During the 25 day interval between the 

judge’s acceptance of the “friend” request and the issuance of his written decision entirely in 

Carroll’s favor, Carroll engaged in and reacted to at least 20 of the judge’s Facebook’s posts, 

signaling that she “liked” or “loved” a particular post and additionally she commented on two 

postings about the judge’s knee surgery, wishing him well and a healthy recovery. And, Carroll 

posted on her Facebook page information about the topic of domestic violence, and her interest in 

attending a “stop the silence domestic violence awareness bike/car run.” Finally, Carroll “shared” a 

third-party post related to domestic violence, a “share” that could be seen by all of her friends 

including the trial court judge. The trial judge never disclosed the Facebook friendship to Miller, 

though he never commented on any of Carroll’s posts or overtly engaged in any manner with Carroll 

on Facebook. On July 14, 2017, the court rendered its written decision in Carroll’s favor. On the 

same day the decision was entered, Carroll hailed the victory in a post, mentioned that the honorable 

judge had granted everything she requested, and advised that she would be leaving Facebook to 

focus all her attention in helping Bruce deal with all the changes. It was this post, found by the 

guardian ad litem in the case, which led to Miller finding out about the judge’s and Carroll’s 

Facebook friendship. 

 

Miller filed a motion for reconsideration, alleging that his due process right to an impartial judge 

was violated. In denying the motion, the judge admitted his Facebook friendship with Carroll, but 

asserted that he had no bias, and further pointed to his lack of response to any comments or posts 

made by Carroll; the judge correctly observing that other than accepting the “friend” request he had 

not communicated with Carroll. Finally, the judge noted that at the time he had accepted the “friend” 

request he had already made up his mind to rule in her favor. 

 

Miller appealed the court’s denial of his motion and the court of appeals reversed, concluding that 

the circuit court judge’s actions created a great risk of actual bias. The case was remanded for further 

proceedings before a different circuit court judge. Carroll petitioned to the Supreme Court which 

granted review. Oral argument on the case was heard on January 13, 2020. 

 

The Wisconsin Supreme Court by a 4-3 majority affirmed the holding of the court of appeals 

reversing the trial court’s denial of Miller’s motion for reconsideration. In determining that Miller 

had been denied his due process right to an impartial judge, the Wisconsin Supreme Court employed 

the Caperton test, which established that a serious risk of actual bias can objectively rise to the level 
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of a due process violation. Specifically, Caperton held that as an objective matter, recusal is required 

when the probability of actual bias on the part of the judge is too high to be constitutionally tolerable. 

Using Caperton as its guide, the Court looked at whether in this case there was a serious risk of 

actual bias based on objective and reasonable perceptions. The Court cautioned that it will be the 

uncommon case that reveals a high risk of bias; “it is the exceptional case with extreme facts which 

rise to the serious risk of actual bias.” 

 

The Court then applied the Caperton standard to the facts of this case and determined that Miller 

had overcome the presumption that a judge acts fairly, impartially, and without prejudice, and had 

shown a serious risk of actual bias. The court relied on several factors in reaching its conclusion:  

 

1. The timing of the Facebook “friend” request and the judge’s affirmative acceptance;  

2. The volume of Carroll’s Facebook activity and the likelihood that the trial judge viewed her 

posts and comments;  

3. The content of the Facebook activity as it related to the context and nature of the pending 

proceeding, and  

4. The court’s lack of disclosure.  

 

The Court ultimately opined that the totality of the circumstances and the extreme facts of this case, 

viewed objectively, rise to the Caperton level of a serious risk of actual bias, which rebuts the 

presumption of the trial court’s impartiality. Accordingly, the Court affirmed the court of appeals 

reversal of the trial court’s denial of Miller’s reconsideration motion and the case is remanded for 

further proceedings before a different circuit court judge. 

 

 

IS A TOWN’S ENFORCEMENT OF SEASONAL ROAD WEIGHT RESTRICTIONS 

PREEMPTED BY FEDERAL LAW? 

 

Town of Delafield v Central Transport Kriewaldt,  2017AP2525  6/5/19 

 

Many municipalities have ordinances which place weight and other restrictions on the operation of 

Commercial Motor Vehicles (CMV) within their jurisdictions. In this case, the town of Delafield 

posted road signs placing seasonal weight restrictions which prohibited vehicles over six tons from 

driving on designated roads. The spring-thaw seasonal weight restrictions were in effect from March 

4 through March 11. The town also posted these restrictions on their website and included 

instructions on how to obtain a permit for an exemption. During this time, a Central Transport driver 

delivered art supplies to a town resident on one of the weight restricted roads. The truck became 

stuck in a ditch, blocked traffic and had to be towed from the ditch by the town highway department. 

Central Transport was cited for violating the town weight restriction. 

 

A trial was held in circuit court. Central Transport did not dispute that it had violated the seasonal 

weight ordinance, but argued that federal law preempted the town’s weight restriction. Federal law 

prohibits a state/locality from enforcing a law denying commercial motor vehicles (CMVs) 

“reasonable access” between the Interstate and the delivery terminal. The town argued that the 

weight restriction was only in effect for a very short duration and the town routinely issued 

temporary permits that allow trucks over six tons to make needed deliveries on specified roads during 

this time period. The court dismissed the citation after finding the weight limit did not allow Central 

Transportation “reasonable access” to its town customer. The town appealed. 
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The court of appeals overruled the circuit court. The court of appeals found that federal law clearly 

allowed state and local governments to restrict CMVs access to roads but must allow “reasonable 

access”. In this case, CMVs over six tons have nearly unfettered access to town roads except during 

a brief period of restrictions during the spring-thaw. CMVs still may have access to these town roads 

during this brief period as long as they secure a permit from the town. Further, the requirement that 

a CMV carrier make itself aware of the local weight restrictions and apply for a permit is not an 

unreasonable restriction.  

 

Note that these CMV citations may be quite expensive. A Wisconsin statute specifically addresses 

the disbursement of forfeitures collected by a municipality in CMV cases. The entire amount over 

$150 of the base forfeiture goes to the state if 1) the violation occurred on an interstate highway; or 

2) the violation occurred on a state trunk highway; or 3) the violation occurred on a highway over 

which the local highway department DOES NOT have primary maintenance responsibility. Sec. 

66.0114(3), Wis. Stats. See Municipal Judge Benchbook Chapter 9, page 23. 

 

To say this more simply, the municipality may retain the entire forfeiture if the violation occurred 

on a local highway (not an interstate or state highway) over which the locality has primary 

maintenance responsibilities. 

 

 

DOES A RECORD CUSTODIAN HAVE TO PROVIDE EMAILS IN AN ELECTRONIC 

FORM? 

 

Bill Lueders v Scott Krug  2018AP431  6/5/19   

 

Lueders emailed Krug requesting to receive Krug’s emails in an electronic form. Citing WIS. STAT. 

§ 19.35(1)(b) (2017-18),1 Krug declined to provide Lueders with a copy of the emails in electronic 

form because the record custodian can allow the requester to copy the record or can provide the 

requester with a copy substantially as readable as the original. Krug expressed to Lueders that the 

paper printouts he had previously provided for Lueders’ inspection and copying satisfied the 

requirements of the open records law because they were “substantially as readable” as the emails 

themselves. Lueders subsequently filed this mandamus action seeking an order directing Krug to 

provide him with an “electronic, native copy of the requested records.” The circuit court granted 

Lueders’ motion and Krug appealed. 

 

The appellate court stated that the plain reading of WIS. STAT. § 19.35(1)(b) allows the record 

custodian the option to permit the requester to copy the record or provide the requester with a copy 

substantially as readable as the original, if the requester appears personally to request a copy of a 

record. It was also undisputed that email messages may contain transmission information in the 

original format that does not appear on a printed copy. Because Lueders’ email specifically requested 

copies of the “records in electronic form”—thereby indicating a clear desire to receive not just the 

content of an email that would be visible on a printout but the associated metadata as well—he was 

entitled to receive a copy of the emails in electronic form. The circuit court’s grant of the writ of 

mandamus was affirmed. 
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DOES THE INHERENT DANGER OF TRAFFIC STOPS AND NEED FOR OFFICER 

SAFETY PERMIT THE TAKING OF NEGLIGIBLY BURDENSOME PRECAUTIONS 

BY THE OFFICER AT OR NEAR THE END OF THE STOP, INCLUDING ASKING A 

DRIVER IF HE HAD ANY WEAPONS AND FOR CONSENT TO SEARCH?  

 

State v Courtney Brown  2020 WI 63  7/3/20 

   
Around 2:44 a.m. of August 23, 2013, a police officer, on regular patrol, noticed a car coming from 

a dead end street containing only closed commercial properties. A record check revealed the vehicle 

belonged to a rental car company. After observing the vehicle fail to make a complete stop at a stop 

sign, the officer initiated a traffic stop. 

 

The officer approached the vehicle and further observed that the driver, Courtney Brown, was not 

wearing a seatbelt. The officer questioned Brown about his destination and whereabouts and Brown 

answered that he was “going nowhere really.” Brown told the officer that he was from Milwaukee 

and that he had been at a friend’s house before being pulled over, but he was unable to provide either 

the last name of the friend, or the friend’s address. Brown also advised that he had come directly 

from a Speedway gas station, although the police had witnessed him coming directly from a dead 

end street of closed businesses.  

 

Upon returning to his squad car, the police officer wrote a ticket for failing to wear a seat belt and 

during this time a record’s check revealed that Brown had multiple prior arrests for drug crimes and 

an armed robbery arrest. Based on Brown’s suspicious answers and his prior criminal history, the 

officer checked if there were any canines in the area who could perform a sniff on Brown’s car. 

Being told there were no dogs available, the officer returned to Brown and asked him to exit the car. 

The officer led Brown from the driver’s side of the vehicle to the front of the police squad car.  The 

officer then asked Brown if he had anything on him the police should be concerned about, though 

the officer testified that when he asked this question he did not consider the stop to be high-risk and 

he had no specific factors to point to that would have raised concerns that Brown might be armed. 

Brown denied having anything and then the officer asked for consent to search Brown. The 

subsequent search uncovered 13 bindles or approximately four grams of crack cocaine plus cash 

over $500. During the course of the police questioning of Brown and the subsequent search, the 

police remained in possession of both the traffic ticket and Brown’s driver license. The State charged 

Brown with possession with intent to deliver cocaine as a repeater. 

 

Brown moved to suppress the drugs and money found during the officer’s search, arguing that the 

police had unlawfully extended the traffic stop when they got him out of the car, asked about whether 

he had anything of concern on his person, and asked for consent to search. Thus, Brown argued the 

drugs and cash should be suppressed as illegally obtained fruits of a crime generated by the unlawful 

traffic stop extension. The trial court found the extension permissible, as the police had reasonable 

suspicion of drug possession or drug activity. Brown appealed, and the court of appeals, in a 

published opinion, concluded that regardless of whether the police had reasonable suspicion of drug 

activity, the questions and search were part of the original mission of the traffic stop and not an 

extension requiring a new legal justification. Brown appealed to the Wisconsin Supreme Court who 

granted the petition. Oral argument was heard on January 21, 2020. 

 

The Wisconsin Supreme Court, relying on its recent precedent, held that asking Brown out of the 

car, asking if he had anything on him that would concern the police, and asking for consent to search, 

were all activities within the scope of the original traffic stop mission, and not an unlawful extension 
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of the stop. In reaching this conclusion, the Court noted that the original ordering of Brown from the 

vehicle had long been held to be a permissible part of any traffic stop. Then, the Court observed that 

asking about weapons is similarly part of any traffic stop. The Court, while recognizing that the 

officer had testified that he was concerned about whether Brown had weapons (a safety concern) or 

drugs (an investigatory motivation) reasoned that the officer’s subjective thoughts are immaterial in 

a Fourth Amendment analysis. The Court continued to opine that the fact that the officer did not 

specifically say weapons, although he obviously implied it, was of no matter since the Court has 

consistently rejected any “magic words” requirement. Finally, the Court reasoned that if during the 

performance of the traffic stop mission, the police ask an unrelated investigative question that does 

not measurably extend the duration of the stop, the brief time taken to do this is lawful. So, the 

Wisconsin Supreme Court affirmed the court of appeal’s affirmance of the trial court’s denial of 

Brown’s suppression motion. 

 

 

WERE THE POLICE ENGAGED IN A BONA FIDE COMMUNITY FUNCTION WHEN 

THEY IMPOUNDED AND SEARCHED A VEHICLE? 

 

State v Brooks, 2020 WI 60 6/25/20 

 

One summer night in 2014, Brooks traveled down the roadway at more than 15 miles over the posted 

speed limit. Two deputies pursued the speeding vehicle and made a traffic stop. While performing 

the traffic stop on Brooks, the police learned that Brooks’ driver license was suspended and that he 

was a convicted felon. The deputies cited Brooks for unreasonable and imprudent speed and for 

operating a vehicle with a suspended driver license. They did not arrest him. 

 

Even though he was not arrested, Brooks could not drive away as he did not have a valid license and 

he was alone in the car. The deputies told Brooks that pursuant to policy they needed to impound 

his vehicle as they could not leave it where it was parked, and Brooks countered that the vehicle’s 

registered owner, his girlfriend, would arrive soon and could then take the car and him away from 

the scene. The police did not yield to Brooks’ request to wait for his girlfriend, since department 

policy prohibited non-officials from the scene of an ongoing police action. Thus, in preparation for 

the vehicle tow, the police performed an inventory search of the vehicle. The search uncovered a 

firearm in the vehicle’s trunk and consequently the police arrested Brooks for being a felon in 

possession of a firearm. 

 

Brooks moved to suppress the firearm evidence, arguing that the warrantless seizure of the vehicle 

and the subsequent search of the trunk violated his Fourth Amendment rights. The State countered 

that the seizure of the vehicle was justified under the community caretaker doctrine and the 

impoundment led to a valid inventory search of the trunk. The circuit court denied Brooks’ motion, 

after which Brooks pled guilty. 

 

Brooks appealed to the court of appeals, and the court, in a per curium decision, affirmed the trial 

court’s denial of Brooks’ suppression motion. Brooks petitioned to the Supreme Court, which 

granted review. Oral argument was heard on the case on April 27, 2020. 

 

The Wisconsin Supreme Court in a 7-0 opinion reversed the court of appeals, opining that Brooks’ 

Fourth Amendment rights had been violated by the warrantless seizure of the vehicle. Since the 

vehicle’s seizure was improper, the Court concluded that the inventory search it spawned was 
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improper. In reaching its conclusion, the Court examined the community caretaker exception to the 

warrant requirement and after applying the facts of this case found that the doctrine’s requirements 

had not been met.  

 

In determining the applicability of the community caretaker exception to the warrant requirement a 

court looks at three criteria: 1) whether a search within the meaning of the Fourth Amendment has 

occurred; 2) If so, whether the police were exercising a bona fide community caretaker function; and 

3) if so, whether the public interest outweighs the intrusion upon the privacy of the individual such 

that the community caretaker function was reasonably exercised.  

 

In this case, there was no question that a Fourth Amendment seizure had occurred, so the first criteria 

was met. But after applying the facts, the Court concluded that the State had not met the second 

criteria; that the police were engaging in a bona fide community caretaker activity. The Court 

reasoned that Brooks was not under arrest, and thus could within a reasonable time frame make 

accommodations for moving the car. And there was nothing about the vehicle remaining where it 

was parked that in the Court’s view endangered the public. The Court observed that there was no 

property or person in need of protection, no crisis, and no problem that did not have an apparent and 

available solution. The Court distilled the facts in the following manner: “There was just a man in a 

car on the side of the road making arrangements for someone to take him home.” Such a scenario, 

opined the Court, does not qualify for the community caretaker justification for the warrantless 

seizure of the vehicle. As the vehicle should not have been seized, the Court reasoned there should 

have been no need for an inventory search and so the firearm in the trunk was improperly discovered. 

 

This opinion is limited to the application of a set of facts to the community caretaker doctrine. It 

does not in any way comment on the Inventory Search Doctrine other than to validate its viability. 

The Court recited the legitimate reasons for an inventory: 1) the protection of the owner’s property 

while it remains in police custody; 2) the protection of the police against claims or disputes over lost 

or stolen property and; 3) the protection of the police from potential danger. But the Court did not 

examine the propriety or scope of the inventory here, since the constitutionality of an inventory is 

tethered to the properness of the seizure that preceded it. Accordingly, the Court posited that since 

the seizure in this case was bad the subsequent inventory search was necessarily improper. 

 

 

CAN A PERSON ARRESTED FOR OWI WHO AGREED TO A BLOOD TEST, 

WITHDRAW THAT CONSENT AFTER THE BLOOD HAS BEEN DRAWN BEFORE IT 

HAS BEEN TESTED? 

 

State v Randall     7/2/19 

 

Randall was arrested for OWI and was read the Informing the Accused Form. Randall consented to 

a blood test and an hour later a medical professional withdrew a sample of her blood. 

 

Two days later, and before the blood was tested, Randall, through her attorney, sent a letter to the 

Wisconsin State Laboratory of Hygiene revoking her previous consent and demanding that the blood 

not be tested. Notwithstanding Randall’s letter, the lab proceeded to test the specimen, which 

revealed a blood alcohol level of .210. 

 

Randall was charged with 3rd offense OWI and PAC. Randall moved to suppress her blood arguing 

that she had rescinded her consent before the blood was tested. The circuit court granted her motion, 
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concluding that Randall’s revocation of consent left the state with no sufficient lawful basis for 

testing the blood. The State appealed the circuit court’s decision to the court of appeals.  

 

The court of appeals affirmed the circuit court holding that there was one continuous search; the 

seizure of the blood and its testing, and thus Randall could rescind her consent because the search 

had not yet been completed. The State then appealed to Wisconsin Supreme Court who granted 

review.  

 

Randall repeated her argument that had been persuasive below; that she rescinded her consent before 

the blood was tested, and thus the State needed a warrant to justify the blood analysis. She reasoned 

that there were actually two searches; the first, the blood draw, was permissible because she 

consented, but the second, the testing, was unlawful because she had withdrawn her consent and the 

State had no warrant. 

 

The State argued that there was only one search, the seizure of the blood. Since the blood was 

lawfully seized it could be tested, as that was the only purpose for the draw, to test the blood.  

 

Five of the Justices disagreed with both the circuit court and the court of appeals and held that the 

blood test was proper and the evidence it generated admissible. The lead opinion (two justices) 

rejected Randall’s two test approach and opined that the search is completed upon the drawing of 

the blood. Therefore, there was no need to get a second consent to have the blood tested. The lead 

opinion reasoned that any privacy issues that might remain in the seized blood were forfeited under 

Fourth Amendment search incident to arrest principles. The lead opinion also emphasized that the 

two test model Randall urged runs afoul with Schmerber; a seminal blood draw case permitting a 

blood seizure under exigent circumstances. Schmerber allows for the warrantless draw under certain 

exigent circumstances and does not require a search warrant to have the seized blood tested. Three 

concurring justices agreed that Randall’s position was wrong but for more basic reasons. These 

justices argued that once a person arrested for OWI consents to a blood draw and the blood is taken 

they have no expectation of privacy in the lawfully seized blood. So, with no expectation of privacy, 

there is no Fourth Amendment issue, and the blood can be tested without regard to any protestations 

Randall might make. 

 

Once blood is lawfully drawn from an arrested person, it can be tested without a warrant or consent 

for the purpose to obtain evidence supporting the arrest. 

 

 

DOES THE FILING OF A CITATION FOR FIRST OFFENSE OWI IN A MUNICIPAL 

COURT TOLL THE TIME USED TO COMPUTE THE RUNNING OF THE CRIMINAL 

STATUTE OF LIMITATIONS FOR A SUBSEQUENT CRIMINAL PROSECUTION FOR 

THAT SAME PARTICULAR OWI OFFENSE?  

 

State v Kollross,  2019 WI App 30    5/21/19  

 

Got your calendar? Here goes: 

 

5/28/11 Kollross was arrested and issued a citation in West Allis Municipal Court for 

1st offense OWI. She was subsequently convicted in municipal court and 

appealed the conviction to circuit court. 
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1/26/12 Kollross was arrested and charged with another 1st offense OWI in 

Washington County. 

 

4/17/13 Kollross’s trial for the West Allis offense was scheduled in circuit court. The 

officer did not appear and the circuit court dismissed the citation without 

prejudice. The charge was refiled in West Allis Municipal Court. 

 

7/11/14 Kollross was convicted of the Washington County OWI. It was her first 

conviction. Consequently, the West Allis Municipal Court no longer had 

jurisdiction and dismissed that OWI offense. 

 

2/5/15 A criminal complaint was filed against Kollross in Milwaukee County Circuit 

Court charging Kollross with her second offense OWI; 

 

Kollross moved to dismiss the criminal complaint alleging the three year statute of limitations for 

misdemeanor offenses had passed. The State argued that the statute of limitations had been tolled by 

the filing of the citation in municipal court. The circuit court agreed with the State and denied the 

motion. Kollross appealed. 

 

The court of appeals agreed with Kollross that the statute of limitations had not been tolled. The 

filing of a forfeiture citation in municipal court was not sufficient to confer personal jurisdiction in 

a criminal case in circuit court. Such action did not toll the time period for computing the three year 

criminal misdemeanor statute of limitations. The court of appeals ordered the circuit court to dismiss 

the criminal complaint with prejudice. 

 

NOTE:  Computing the statute of limitations for criminal proceedings is not an issue municipal 

judges need consider. However this case is relevant to municipal judges for several reasons. First, it 

should be clear that when a defendant has two first offenses pending, the timing of the offense date 

does NOT determine which offense is a first or a second offense. The first conviction date is what 

matters. Second, municipal courts should always process OWI citations in a timely fashion. Third, 

each municipality should have a policy on the responsibility and manner in which dismissed OWI 

citations are referred to the district attorney for possible criminal charges. 

 

See the unpublished case in this outline that also deals with this issue: Town of Waterford v Pye 

 

 

 

WHEN OPERATED ON THE SHOULDER OF A PUBLIC ROADWAY, IS A RIDING 

LAWN MOWER A “MOTOR VEHICLE” SUBJECT TO THE OWI STATUTE?  

 

State v Shoeder,  2019 WI App 60.   11/20/19 
 

On an early May afternoon in Rhinelander, 911 dispatch received an anonymous call reporting that 

Shoeder was present at a tavern and had an active warrant for his arrest. A sheriff’s deputy responded 

and observed Shoeder driving an orange Husqvarna riding lawn mower southbound on the blacktop 

shoulder of Eagle Street in Rhinelander. Northbound, the deputy passed Shoeder and saw him take 

an abrupt right turn onto a driveway leading to condominiums. The deputy activated his emergency 

lights, but Shoeder refused to stop. The deputy then activated his siren. Shoeder then drove off the 
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driveway onto the grassy area of the condos and through a stand of trees. This police chase ended 

with the deputy exiting his squad car and catching Shoeder and the lawn mower on foot.  

 

Shoeder exhibited a strong odor of alcohol. He was dazed and confused. His answers to questions 

were incomprehensible or evasive. His eyes were glassy and he denied having consumed any 

alcohol. He claimed that his difficulties were the result of “brain surgery”. A blood draw tested at 

.119 and he was charged with 4th offense OWI. 

 

In circuit court Shoeder moved to dismiss the charges on the basis that his riding lawn mower was 

not a “motor vehicle” as required under the OWI statute. Rather, he claimed his lawn mower was an 

“all-terrain vehicle” (ATV).   

 

A “vehicle” is broadly defined under Wis. Stat. 340.01(74) to include “every device in, upon, or by 

which any person or property is, or may be, transported or drawn upon a highway, except railroad 

trains.” More specifically, Wis. Stat. 340.01(35) defines a “motor vehicle” as any vehicle that is 

“self-propelled, except a vehicle operated exclusively on a rail. Comparatively, an “all-terrain 

vehicle” is defined by statute as having four distinct attributes. One of these requirements is that it 

must be “equipped with a seat designed to be straddled by the operator.” Wis. Stats 340.01(2g). 

Clearly, the lawn mower did not have this type of seat. The circuit court concluded the lawn mower 

was a motor vehicle subject to the OWI law and denied the motion. Shoeder appealed. 

 

The Court of Appeals agreed that Shoeder’s riding lawn mower was a motor vehicle. The Court 

refused to categorize the lawn mower as an ATV. The lawn mower had some of the statutorily 

required attributes of an ATV, but not all. Most importantly, the lawn mower fit the statutory 

requirements of a motor vehicle. Despite the lawn mower’s traditional function, it was a self-

propelled vehicle that transported Shoeder upon a highway. Traveling from a tavern on a public 

roadway while intoxicated was a dangerous use that the statute clearly intended to prohibit. 

 

 

WAS IT IMPROPER TO ADVISE THE DEFENDANT THAT REFUSAL TO SUBMIT TO 

A BLOOD TEST COULD BE USED AGAINST HER IN COURT? 

 

State v Levanduski   2019AP1144-CR  7/1/20 

 

After observing significant indicia of intoxication, an officer arrested motorist Levanduski for OWI, 

second offense. The officer reading her the Informing the Accused form, Levanduski consented to 

the drawing of her blood. Part of that form states: “If you refuse to take any test that this agency 

requests, your operating privileges will be revoked and you will be subject to other penalties. The 

test results or the fact that you refused testing can be used against you in court.” WIS. STAT. § 

343.305(4) (emphasis added). An analysis of Levanduski’s blood sample indicated a .269 blood 

alcohol concentration (BAC). She was charged with OWI and operating with a prohibited alcohol 

concentration, both as a second offense. Levanduski moved to suppress the blood test results. She 

claimed her consent to the blood draw was involuntary because she had a constitutional right to 

refuse to submit to a blood draw and the officer violated that right by misinforming her that if she 

refused to submit to it, the fact that she refused could be used against her in court. The circuit court 

agreed and granted Levanduski’s motion. The State appeals.  

 

The US Supreme Court held that a refusal to submit to a blood test cannot be the basis for a separate 

criminal charge, stating that “motorists cannot be deemed to have consented to submit to a blood 
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test on pain of committing a criminal offense.” Birchfield v North Dakota, 136 S. Ct. 2160, 2186 

(2016). However, the Court further pointed out that prior opinions have referred approvingly to the 

general concept of implied-consent laws that impose civil penalties and evidentiary consequences 

on motorists who refuse to comply. See, e.g., Missouri v McNeely, 569 U.S. 141, 160-61 (2013); 

South Dakota v Neville, 459 U.S. 553, 560 (1983).  

 

In Wisconsin it has been acknowledged that imposing “civil penalties and evidentiary consequences” 

on drunk-driving suspects who refuse to submit to a blood draw is lawful under the Fourth 

Amendment, but that imposing “criminal penalties” for a refusal is not. State v Dalton, 2018 WI 85, 

383 Wis. 2d 147. 

 

The appellate court ruled that because the informing the accused form and the officer did not 

misrepresent the law to Levanduski, her consent to the blood draw was voluntary.  Therefore, the 

trial court erred in granting her suppression motion, and the case was reversed and remanded for 

further proceedings.  

 

 

DOES THE UNITED STATES SUPREME COURT AGREE WITH THE WISCONSIN 

COURT OF APPEALS CONCERNING THE LEGALITY OF CERTAIN TRAFFIC STOPS? 

 

Kansas v Glover,  589 U. S. _____ 2020 

 

A Kansas police officer was out on routine patrol. He ran the plate on a vehicle and learned that the 

registered owner had a revoked license.  Based solely on this information he stopped the vehicle. The 

owner, Glover, was driving and was arrested for driving while revoked. Glover challenged the 

legality of the stop. He argued the police lacked reasonable suspicion to stop his vehicle. Glover 

was alternatingly successful in the Kansas District Court, Kansas Court of Appeals and the Kansas 

Supreme Court. One thing led to another and Glover’s case was heard by the United States Supreme 

Court. 

 

The US Supreme Court ruled that the police had reasonable suspicion to stop Glover. First, an officer 

has reasonable suspicion to stop when there is a particularized and objective basis to suspect there 

has been a violation of a law. Second, an officer can draw common sense inferences from everyday 

life as well as police experiences in the formulation of reasonable suspicion. Third, reasonable 

suspicion is more than a hunch, but less than probable cause. Hence, knowledge that the registered 

owner of a vehicle is revoked is a sufficient basis for a traffic stop, as it is reasonable to infer that 

the registered owner is the driver. Exculpatory information, such as the owner is a female and the 

driver is a male, can negate reasonable suspicion. In Glover’s case the officer did not make any such 

observations. 

 

Does this all sound familiar? It should. For over ten years we have been teaching the old Wisconsin 

Court of Appeals case of State v Newer, 2007 WI App 236 which had nearly identical facts and legal 

holding. Because of advances in police technology and the legal approval given in Newer, it has 

become standard police practice in Wisconsin to routinely run plates and make lawful traffic stops 

based on the information gleaned from the vehicle registration database. Since Newer, this has 

spurned a multitude of different factual situations that have been reviewed by Wisconsin’s Court of 

Appeals. 

 

A recent example of this is State v Wendling, 6/18/20 (UNPUBLISHED). Wendling was stopped 
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when an officer ran his plates and received a response to the effect of “unable to process”. Following 

the stop Wendling was charged with several criminal charges. He challenged the validity of the stop 

claiming “unable to process” did not provide the officer with reasonable suspicion of a law 

violation. The officer testified that based on her experience “unable to process” could mean two 

different things. First, that she entered the wrong plate number. She testified she ruled this out by 

getting closer to Wendling’s vehicle and confirming she put in the right numbers. Or, “unable to 

process” sometimes meant that there was a problem with the vehicle’s registration. The Court of 

Appeals held that this provided reasonable suspicion and a lawful basis to stop Wendling’s vehicle. 

 

 

 

 

 

 
  

 

 

 

 

  



 

 17 August 2020

  

UNPUBLISHED CASES 
 

 

Beginning on July 1, 2009, an unpublished opinion issued on or after that date may be 

cited for its persuasive authority. Persuasive authority is not, binding precedent and 

an opinion rendered by a court that relies on such persuasive authority is not binding 

on any other court in this state. 

 

 

REASONABLE SUSPICION/PROBABLE CAUSE CASES 

 

 
WAS AN OFFICER'S MISTAKE CONCERNING THE NUMBER OF HEADLIGHTS ON 

A VEHICLE A REASONABLE MISTAKE THAT SUPPORTED REASONABLE 

SUSPICION TO STOP? 

 

State v Brown, 5/23/19 (UNPUBLISHED) 

 

A Dodge County Sheriff's Deputy stopped Brown’s vehicle because he believed the vehicle was 

operating with too many headlights. WIS. STAT. 347.07(1) prohibits a vehicle from operating with 

more than four lighted lamps on the front. The deputy believed Brown’s vehicle had two low beams, 

two high beams and two fog lamps; totaling six lighted lamps. The deputy further thought the lights 

on Brown’s vehicle were "probably the brightest lights he had ever seen" on a vehicle. Following 

the stop, one thing led to another and Brown was arrested for second offense OWI. Brown challenged 

the legality of the stop. He claimed that the high and low beam filaments were not separate lights 

and he was lawfully operating with only four lights. The circuit court found that Brown's vehicle 

did, in fact, only have four front lights. However, the deputy's mistake concerning the number of 

lights was reasonable under the circumstances. Consequently, the circuit court found the stop to be 

lawful. Brown appealed. 

 

The court of appeals agreed that the stop was lawful. A stop is lawful if the totality of the 

circumstances leads an officer to suspect that a violation has been committed. The suspicion must 

be based on specific and articulable facts and reasonable inferences that might be drawn from those 

facts. Further, the stop is lawful even when an officer's justification is based on a reasonable factual 

mistake. 

 

Here, the court of appeals held that the deputy's belief that the vehicle was operating with six head 

lamps was based on specific and articulable observations. Further, the deputy's observation that the 

lights were "probably the brightest" he had ever seen, bolstered his suspicion that more than four 

lights were lit on the front of the vehicle. The court of appeals ruled that taken together, these facts 

establish that the deputy's mistake of fact was reasonable and the stop was lawful. 
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DID OFFICER HAVE PROBABLE CAUSE WHEN THE ONLY “OPERATION OF A 

VEHICLE” HE OBSERVED WAS THE TURNING OFF OF AN IDLING CAR? 

 

City of West Allis v James M. Gregg,  5/14/19  (UNPUBLISHED) 

 

When an officer first saw Gregg’s vehicle the headlights were on and the vehicle was running, as 

exhaust was coming from the tailpipe. The officer did a U-turn to investigate. The vehicle had been 

turned off by the time the officer parked his squad and approached the vehicle; however, Gregg was 

in the driver’s seat and the keys were in his possession. Gregg admitted that he had been drinking at 

a nearby bar, the officer could smell alcohol on Gregg’s breath, and his eyes were bloodshot and 

glassy. He also demonstrated impairment in his performance of field sobriety tests. At the police 

department Gregg refused an evidentiary breath test and was issued an OWI citation and notice of 

intent to revoke based on the refusal. The municipal court found Greg not guilty of the OWI, but 

revoked him for one year based on his refusal. 

 

Gregg appealed, contending that one of the statutory requirements for improper refusal—that the 

arresting officer had probable cause to make the arrest for OWI—was not met. He cited Village of 

Cross Plains v Haanstad, 2006 WI 16, ¶24, 288 Wis. 2d 573, 709 N.W. 2d 447, where there was no 

evidence the person sitting in the driver’s seat of a running car had “operated” the vehicle by 

“touch[ing] any controls of the vehicle necessary to put it in motion….” The circuit affirmed the 

municipal court finding. The court of appeals reviewed both courts findings and again affirmed. 

While Gregg argued that turning off the vehicle does not meet the definition of operating a motor 

vehicle because it is not a manipulation of the controls to put the vehicle in motion, the court stated 

that this argument ignores the fact that the officer had seen the vehicle running. Therefore, at some 

point prior to being turned off, the ignition had been turned on; that is, the vehicle’s controls had 

been manipulated in a manner that would put it in motion. See Village of Elkhart Lake v 

Borzyskowski, 123 Wis. 2d 185, 189, 366 N.W.2d 506 (Ct. App. 1985) (“Operation of a motor 

vehicle occurs either when a defendant starts the motor or leaves it running.”). Based on the totality 

of the officer’s observations the court believed the officer had the requisite probable cause. 

 

 

WAS THERE REASONABLE SUSPICION TO STOP A DRIVER FOR WEAVING 

WITHIN A LANE OF TRAFFIC? 

 

State v Denise Campbell    7/16/19   (UNPUBLISHED) 

 

This case involved whether the police officer had the requisite reasonable suspicion to make a traffic 

stop. Ultimately the stop resulted in an OWI arrest. The court of appeals reversed the trial court and 

held that the aggregate circumstances constituted reasonable suspicion and thus the trial court was 

in error when it dismissed the citations against Campbell. 

 

At 9:17 p.m. a police officer first observed Campbell’s vehicle canting towards his squad from the 

opposite lane of traffic. The office observed that Campbell’s vehicle appeared likely to cross the 

centerline, making him nervous, precipitating his decision to drive his squad to the shoulder of the 

road. The officer then turned around his squad and began to follow Campbell.  

 

As the officer got closer to Campbell’s vehicle he observed her car drifting back and forth within its 

own lane. At one point Campbell’s vehicle wheels touched the centerline. The officer also observed 

that Campbell’s vehicle was shaking back and forth abnormally and also crossed what would have 
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been the center of the road, if it was marked. The officer then made the traffic stop, which eventually 

was concluded with Campbell being arrested for OWI. 

 

Campbell was charged with OWI and PAC. She filed a motion in circuit court to suppress all the 

evidence against her because her stop violated her Fourth Amendment rights. The trial court agreed 

with Campbell and found that the police did not have the requisite reasonable suspicion for a traffic 

stop. The State then appealed to the Wisconsin Court of Appeals. 

 

The court of appeals reasoned that while perhaps none of the observed factors by itself creates 

reasonable suspicion, they do so in the aggregate. The test for reasonable suspicion is the totality of 

the circumstances and thus the lane drifting, the canting towards the center line, and the shaking of 

the vehicle, in total was a sufficient basis for the stop. The court of appeals reversed the trial court. 

 

It is important to keep in my mind that a series of suspicious acts, none of which might be illegal, 

can form reasonable suspicion. Nor is reasonable suspicion vitiated because there might be innocent 

explanations for the suspicious conduct.  

 

 

WAS THERE REASONABLE SUSPICION TO STOP A VEHICLE MAKING LANE 

CHANGES IN ROUNDABOUTS? 

 

State v Robert Kavalauskas, 8/21/19  (UNPUBLISHED) 

 

At approximately 2 a.m. a police officer was following Kavalauskas’ vehicle when he observed the 

vehicle enter four separate roundabout intersections and switch from the right lane to the center lane 

and back without signaling a lane change. The officer stopped the vehicle and when he made contact 

with Kavalauskas, he noted an odor of intoxicants coming from him as well as glassy eyes. 

Kavalauskas told the officer that he was coming from a pool tournament and that he had two or three 

drinks. After further investigation, Kavalauskas was cited for OWI. Kavalauskas filed a motion to 

suppress evidence, arguing that the officer did not have reasonable suspicion to conduct a traffic 

stop, which the circuit court denied. Kavalauskas pled no contest to OWI 2nd and appealed the denial 

of his motion. 

 

Kavalauskas argued that his failure to signal his lane change did not violate the traffic code under 

WIS. STAT. § 346.34 (“Turning movements and required signals on turning and stopping”) or WIS. 

STAT. § 346.13(1) (“Driving on roadways laned for traffic”) because there was no other traffic upon 

the roadway which would have been affected by his lane changes. The appellate court noted that the 

officer’s vehicle was obviously on the roadway behind Kavalauskas’ vehicle. The court also 

recognized that reasonable suspicion to conduct an investigatory stop does not require an officer to 

observe a traffic law violation. State v Anagnos, 2012 WI 64, ¶47, 341 Wis. 2d 576, 815 N.W.2d 

675. The court referenced the Wisconsin Department of Transportation website which advises 

against lane changes in roundabouts.  

 

Kavalauskas drove in both lanes and sometimes in the middle of the lane in four separate 

roundabouts within a short distance at 2 a.m. on a Saturday. The court ruled those were specific and 

articulable facts that suggested impairment and from which a reasonable officer could infer that 

something unlawful might be afoot warranting a brief investigatory stop. A driver’s actions need not 

be erratic, unsafe, or illegal to give rise to reasonable suspicion. State v Post, 2007 WI 60, ¶10, 301 

Wis. 2d 1, 733 N.W.2d 634.). The court noted that time of night is also relevant and it is common 
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knowledge that overconsumption of alcohol occurs more frequently on Friday and Saturday nights. 

See State v Lange, 2009 WI 49, ¶32, 317 Wis. 2d 383, 766 N.W.2d 551. The judgment was affirmed. 

 

 

MAY POLICE OFFICERS EXTEND A STOP FOR A MINOR TRAFFIC OFFENSE TO 

CONDUCT A DRUG INVESTIGATION? 

 

State of Wisconsin v Tyler N. Thompson  01/14/20  (UNPUBLISHED) 

 

Officer Stone was monitoring a “residence suspected in dealing narcotics” when, just after midnight, 

he observed a pick-up truck leave the driveway and travel away from the house. He followed and 

ran the truck’s registration, which was current. Stone witnessed the truck fail to make a complete 

stop at an intersection and subsequently performed a traffic stop. Stone identified the truck’s driver 

as Thompson and noted that he was “extremely nervous”. Thompson stated he was coming from a 

residence on Round Lake Road where he had been helping a friend move. He indicated that he was 

returning home. After some further conversation, Stone then returned to his vehicle to run a criminal 

history check on Thompson and his passenger.  

 

Approximately ten to fifteen minutes after the stop, Officer Puetz, arrived on the scene while Stone 

was in his vehicle. Stone exited and advised Puetz of the circumstances. After speaking with Stone, 

Puetz approached Thompson and asked him to step out of his vehicle where he had further 

conversation. Within the first several minutes of this conversation, Puetz informed Thompson that 

police were investigating suspected drug activity in the area. Thompson and Puetz then engaged in 

a “lengthy conversation” that lasted “quite a while.” Puetz subsequently told Thompson he believed 

Stone was planning on running Stone’s dog around Thompson’s car. Thompson then admitted that 

he had marijuana in the truck and showed the officers where it was. Prior to this, neither officer 

observed any contraband or smelled the odor of marijuana or other controlled substances. Stone 

testified Thompson also did not appear to be under the influence of any controlled substances. After 

the search, Stone issued a verbal warning for the failure to stop. 

 

Thompson filed a Suppression Motion arguing that the police officers unreasonably extended his 

traffic stop for a minor traffic offense in order to conduct a drug investigation without having 

reasonable suspicion to do so, thus violating his constitutional right against unreasonable seizures. 

The trial court denied the motion. The appellate court reversed saying: The permissible duration of 

a traffic stop depends upon the purpose for the stop. The stop may last no longer than is necessary 

to address the traffic violation that warranted the stop and to attend to related safety concerns. The 

mission of a traffic stop includes: (1) addressing the traffic violation that warranted the stop; (2) 

conducting ordinary inquiries incident to the stop, such as checking the driver’s license, determining 

whether there are outstanding warrants against the driver, and inspecting the automobile’s 

registration and proof of insurance; and (3) taking “negligibly burdensome precautions to ensure 

officer safety.” Authority for the seizure ends when these tasks are, or reasonably should have been, 

completed. 

An officer may extend a valid traffic stop if he or she “becomes aware of additional suspicious 

factors which are sufficient to give rise to an articulable suspicion that the person has committed or 

is committing an offense or offenses separate and distinct from the acts that prompted the officer’s 

intervention in the first place.” The court found the additional information gathered here amounted 

to more of a “hunch” and was thus insufficient to support an extension of the original stop.  
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DOES SPEEDING, RED EYES AND DILATED PUPILS CONSTITUTE REASONABLE 

SUSPICION FOR AN OWI ARREST? 

 

State v Michelle Greenwood,    6/9/20   (UNPUBLISHED) 
  
Greenwood was pulled over by Officer Kieforth for going 81 when the speed limit was 70. When 

Klieforth made contact with Greenwood, he observed that her pupils were “blatantly” dilated and 

that her eyes were “glassy and bloodshot.” Klieforth stated that Greenwood’s pupils were “extremely 

large” and “were [some] of the biggest I’ve seen on a traffic stop, which drew my attention to 

[them].” Klieforth also observed Greenwood’s pupils constricted slower than normal when he shined 

his flashlight on them, which based upon his training and experience, was consistent with a person 

being under the influence of marijuana. Additionally, Klieforth noticed that Greenwood’s pupils 

“rebounded”, meaning that they “got bigger and smaller” when the light was shone on them, which 

reaction was also indicative of marijuana use. Klieforth advised he had twelve years’ experience in 

law enforcement, had taken a drug enforcement class with an “agent through the Department of 

Justice, Division of Narcotics Enforcement,” and also attended drug identification training at Camp 

Douglas Volk Field. Greenwood was subsequently charged and convicted of operating under the 

influence of marijuana. 

 

Greenwood argued on appeal that Klieforth unconstitutionally expanded the scope and duration of 

the stop. Greenwood contended Klieforth completed the purpose of the traffic stop when he issued 

the speeding citation, at which time he lacked reasonable suspicion to believe that she had been 

driving while under the influence of marijuana.  

 

Reasonable suspicion that a driver is violating a traffic law is sufficient to initiate a traffic stop. A 

traffic stop can become unlawful, however, if it lasts longer than is necessary to effectuate the 

purpose of the stop. After a stop is made, an officer may expand the scope of inquiry only to 

investigate “additional suspicious factors” that come to the officer’s attention. An expansion in the 

scope of the inquiry, when accompanied by an extension of time longer than would have been needed 

for the original stop, must be supported by reasonable suspicion. 

 

The Court found the totality of the circumstances supported Klieforth’s OWI investigation. As an 

initial matter, speeding is evidence of general impairment Moreover, Klieforth observed multiple 

signs of drug use from Greenwood’s eyes. With respect to her pupils specifically, Klieforth noticed 

two different signs—first, the “extremely large” pupils, and, second, the slow manner in which the 

pupils “rebounded” after Klieforth shined light on them. Klieforth therefore observed “specific and 

articulable facts which, taken together with rational inferences from those facts,” made his suspicion 

that Greenwood was driving under the influence of marijuana reasonable. 
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OWI ISSUES 
 

 
WAS IT PERMISSIBLE TO DRAW BLOOD WITHOUT A WARRANT? TWO CASES 

THAT CONSIDER THAT ISSUE.  SEE ALSO THE PUBLISHED CASES - State v Mitchell 

and State v Prado 

 

 

State v Richards 7/16/20  (UNPUBLISHED) 
 

Richards was found unconscious in the driver’s seat of his crashed vehicle. Law enforcement 

determined there was probable cause to believe he had been operating while under the influence.  He 

was going to be taken to the hospital by helicopter, so the deputy decided there would not be enough 

time to obtain a search warrant for a blood draw. Instead, on the deputy’s request, blood was drawn 

from Richards before he was placed in the helicopter. He was later charged with his 12th offense 

OWI. He moved to suppress the blood draw result because it had been obtained without a warrant 

in violation of the Fourth Amendment. The trial court denied the motion.  

 

The Court of Appeals recognized that a blood draw is a search that implicates the protections of the 

Fourth Amendment. The court examined the Supreme Court’s plurality holding in Mitchell, and used 

what it determined to be the rule from that case. The court found the State satisfied the four factors 

for which it carries the burden: (1) law enforcement has probable cause to believe that the driver has 

committed a “drunk-driving offense”; (2) the driver is, at pertinent times, unconscious or in a stupor; 

(3) the driver’s unconscious state or stupor requires that he or she be taken to a hospital or similar 

facility; and (4) the driver is taken to the hospital or similar facility before law enforcement has a 

“reasonable opportunity” to administer a standard evidentiary breath test. Upon the State meeting its 

burden, the Court found the defendant failed to show that: (1) his or her blood “would not have been 

drawn if police had not been seeking BAC information” about the driver’s blood alcohol content; 

and (2) law enforcement could not have reasonably judged that a warrant application “would 

interfere with other pressing needs or duties. As a result, the Richards Court upheld the blood draw 

– again without deciding whether the statute was constitutional. 

 

 

State v Dieter 7/16/20  (UNPUBLISHED) 

 

While not involving an unconscious driver, this case demonstrates the principles of the exigent 

circumstances exception to a warrantless blood draw. Dieter was the driver in a single car crash. His 

passenger died and he was injured in a crash. The investigating officer determined that the crash had 

occurred about five hours earlier. Dieter told the investigating officer that he had been driving home 

from a bar. The officer knew Dieter had multiple prior OWI convictions and a revoked license.  

Medical personnel told him they detected a strong odor of intoxicants. Once he arrived at the local 

hospital the officer learned an ambulance would be arriving to transport Dieter to another facility, 

about 45 minutes away. The officer placed Dieter under arrest and read the informing the accused.  

Dieter refused. Instead of seeking a blood draw warrant from the duty judge, the officer ordered a 

warrantless blood draw to occur before the transport arrived. 

 

The trial court granted Dieter’s motion to suppress the warrantless blood draw. The fact that five 

plus hours since the time of driving had already passed was factor in the court believing there was 
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no longer any exigency the blood draw would be well outside the three hour window for automatic 

admissibility.  See §885.235(1g)(3).  (As it was, the blood test result was 0.164.)   

 

The Court of Appeals reversed, finding the officer’s testimony about the length of time it would 

have taken to obtain a warrant persuasive, and that he officer did not delay steps in the investigation, 

but instead appropriately prioritized his efforts at the scene. The Court noted he then had travel to 

the hospital for further investigation before having probable cause to arrest and invoking the Implied 

Consent law.  While there is no rule that says the warrant process cannot be started before the driver 

actually refuses, the Court did not fault the officer for the steps that he took.  The combination of the 

loss of time that would be caused by the impending travel to a second hospital, and the natural 

dissipation of alcohol in the blood justified the warrantless draw. 

 

 

IS A BLOOD ANALYSIS ADMISSIBLE WITHOUT TESTIMONY FROM THE PERSON 

WHO WITHDREW THE BLOOD SAMPLE? 

 

State v Christopher Drew Helwig,    6/4/20     (UNPUBLISHED) 

 

Helwig was arrested for OWI, a sample of his blood was drawn by a registered nurse pursuant to 

WIS. STAT. § 343.305, commonly referred to as Wisconsin’s implied consent law. The arresting 

officer and the nurse filled out a preprinted “Blood/Urine Analysis” form. The officer then sent the 

sample and the blood/urine form to the state laboratory of hygiene, where a lab analyst later 

determined that the sample tested above the legal limit. The circuit court admitted the blood/urine 

analysis form and lab report containing blood test results into evidence during Helwig’s OWI trial 

without requiring testimony from the registered nurse who collected the sample of his blood. The 

arresting officer and the lab analyst both testified at the trial. On appeal Helwig argued that these 

documents were hearsay. And because the nurse who drew the blood did not testify at trial, the 

admission of these documents violated the Confrontation Clause. The court of appeals rejected both 

arguments. 

 

Helwig argued that § 343.305 required his blood to be collected according to procedures approved 

by the state laboratory of hygiene. The State argued that the statute simply required his blood to be 

drawn by a person authorized to draw blood. The court of appeals noted that the sole requirement 

set forth in §343.305(5)(b) is that the blood be drawn by a person authorized to draw blood, which 

the nurse was. If a blood, breath, or urine test is admissible in accordance with §343.305, it is 

admissible into evidence “by legislative edict.” State v Disch, 119 Wis. 2d 461, 473, 351 N.W.2d 

492 (1984). 

 

As for the Confrontation Clause challenge to the blood test results, (while said clause is not 

applicable to Municipal Court cases) the court of appeals found no error as the analyst actually 

testified as to the methods and results of the testing and the nurse’s information in the form was not 

“testimonial”. 
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SHOULD THE DEPUTY HAVE DONE MORE TO PRESERVE CERTAIN EVIDENCE IN 

AN OWI CASE?  
 

State v Kakwitch, 4/30/19 (UNPUBLISHED) 

A deputy was on routine patrol at approximately 1:30 a.m. when he observed a man and a woman 

standing on the passenger side of a stopped truck. When the officer stopped behind the truck and 

activated his emergency lights, the individuals began walking northbound away from the truck. The 

deputy exited his vehicle and yelled, “Police, Stop.” The pair continued walking, with the woman 

separating from the man and turning eastbound. The man finally stopped walking when the deputy 

“angled” himself in front of the man. When asked why he was walking away from his vehicle and 

why the vehicle was in the roadway, the man stated he had just been out walking; he had not been 

driving; the vehicle was not his; and he had not been standing next to the vehicle. The man would 

not provide documentation verifying his identification, but stated his name was Elmer Kakwitch, 

which was later confirmed.  

 

During his interaction with Kakwitch, the deputy observed that Kakwitch had “glassy eyes, odor of 

intoxicant about his person, and slurred speech.” Keys in Kakwitch’s possession unlocked the truck 

door and “slid easily into the ignition”; however, the ignition was stuck, and the key broke while the 

deputy was trying to remove it. The deputy noted that the right side of the driver’s seat was wet, as 

was half of Kakwitch’s right rear pants pocket. The passenger seat was dry. Kakwitch refused to 

perform field sobriety tests and was ultimately arrested and charged with fourth offense OWI and 

PAC and obstructing an officer.  

 

Kakwitch filed a pretrial motion to dismiss the OWI and PAC charges or otherwise suppress 

evidence of any wet spot on Kakwitch’s pants and the driver’s seat, alleging the State failed to 

preserve evidence of these wet spots. In the alternative, Kakwitch requested an instruction that jurors 

should infer that the unpreserved evidence would have been beneficial to the defense. After a 

hearing, the circuit court denied Kakwitch’s motions to either dismiss the OWI and PAC charges or 

suppress evidence, and it subsequently denied Kakwitch’s jury instruction request at trial. The jury 

found Kakwitch guilty of the charged crimes and he appealed. 

 

Kakwitch argued the State violated his right to due process by failing to preserve evidence of the 

wet spots on the driver’s seat and on his pants. The defense is required to show bad faith when the 

police fail to preserve evidence that is merely potentially useful or exculpatory. State v Greenwold, 

189 W2d 59, 67, 525 N.W.2d 294 (Ct. App. 1994). Bad faith can only be shown if “(1) the officers 

were aware of the potentially exculpatory value or usefulness of the evidence they failed to preserve; 

and (2) the officers acted with official animus or made a conscious effort to suppress exculpatory 

evidence.” Greenwold, 189 Wis. 2d at 69.   

 

Kakwitch argued that the deputy’s failure to take any steps to preserve the spots—either by taking 

still photographs, impounding the truck, or placing the jeans into evidence—cannot be dismissed as 

mere negligence but, rather, rose to the level of bad faith. The court was not persuaded and stated 

that the deputy’s use of a body camera video that turned out to be of poor quality, rather than still 

photos, did not establish bad faith. Had the deputy acted with an intent to hide the wet spots, he 

would not have taken any video. Further, at least two deputies can be heard discussing the wet spots 

on the body camera video, and Kakwitch made no comment to the contrary. In addition, given the 

deputy’s belief that the spot would evaporate, it was reasonable for him to conclude there was no 

need to take the pants into evidence. It was also not “standard procedure” for the sheriff’s department 

to impound a vehicle under the circumstances of this case. 
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The appellate court also ruled that Kakwitch failed to develop any argument establishing that the 

circuit court erroneously exercised its discretion when it denied a jury instruction on the spoliation 

of evidence. The judgment was affirmed.  

 

 

IS A PBT ADMISSIBLE AS EVIDENCE AT TRIAL, NOT DIRECTLY ON THE BAC, 

BUT TO SUPPORT A DEFENSE EXPERT’S OPINION ABOUT ALCOHOL 

ABSORPTION? 

State v Giles, 10/8/19 (UNPUBLISHED) 

Giles testified that at 8:00 in the morning, at the home of a friend, he had two drinks of vodka mixed 

with soda because he needed to calm down after being in an argument. He testified that a few hours 

later he got in his car, intending to go to travel about five minutes to his parents’ house. He testified 

that after getting into his car he consumed six to eight shots of vodka. He then began driving and, 

soon after rear-ended another car. The time was approximately 1:00 p.m. The responding officer 

observed red and glassy eyes, slurred speech, and a strong odor of intoxicants. Giles admitted 

drinking some vodka mixed with soda. Giles failed FSTs and gave a PBT of .076. He was placed 

under arrest for OWI and a blood draw yielded a BAC of .144. 

 

Giles moved for admission of the PBT result in order to support his expert’s opinion that—based on 

the PBT result, the blood test results, and the expert’s training and experience—Giles was “likely in 

the alcohol absorption phase” at the time of the PBT and therefore “likely” did not have a BAC over 

the legal limit of .08 when he operated his vehicle. Giles argued that denying admission would 

violate his constitutional right to present a defense. 

 

Wis. Stat. § 343.303 provides that PBT results “shall not be admissible in any action or proceeding 

except to show probable cause for an arrest, if the arrest is challenged, or to prove that a chemical 

test was properly required or requested of a person under s. 343.305(3).” The Court of Appeals 

upheld the trial court’s holding because the statute unambiguously precludes the admission at Giles’ 

OWI trial of both his PBT results and his expert’s testimony based on those results. Further, 

enforcing the statute did not deny Giles a right to present a defense because that right is not unlimited 

and is instead subject to reasonable restrictions. See State v Fischer, 2010 WI 6, 322 Wis.2d 265.  

 

 

WAS IT PROPER TO LIMIT A DEFENDANT’S QUESTIONS ABOUT PBT 

PROCEDURES AND DID THE COURT MAKE PROPER CREDIBILTY RULINGS? 

 

County of Milwaukee v Spannraft,  6/23/20    (UNPUBLISHED) 

 

A deputy stopped Spannraft for operating a motor vehicle at night without lights illuminated.  After 

observing Spannraft and conducting field sobriety tests, Spittlemeister placed her under arrest for 

operating while intoxicated (OWI), first-offense; operating with a prohibited alcohol concentration 

(PAC); and operation without required lamps lighted. At the trial Spannraft’s counsel attempted to 

question the deputy about the administration of a roadside preliminary breath test (PBT). The trial 

court refused to allow Spannraft’s counsel to pursue questioning that could introduce PBT 

information in violation of WIS. STAT. § 343.303.  The trial court also found the deputy and the 

intoximer operator testimony more credible than Spannraft’s testimony on the field sobriety and 

intoximeter testing. Spannraft was found guilty of all the charges and appealed. 
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On appeal, Spannraft argues that the trial court erroneously exercised its discretion by: (1) excluding 

her line of questioning regarding the procedure used to administer the PBT; (2) finding that the FSTs 

were credibly conducted; and (3) finding that the officer’s testimony about the intoximeter testing 

was more credible than Spannraft’s. 

 

Whether testimony about the administration of the PBT is barred by WIS. STAT. § 343.303 is a 

question of statutory interpretation. County of Jefferson v Renz, 231 Wis. 2d 293, 301, 603 N.W.2d 

541 (1999).  The court noted that a plain reading, § 343.303 states that the results of a PBT are not 

admissible except to show probable cause for an OWI arrest.  But the statute is silent about evidence 

or testimony surrounding the administration of a PBT. The court did not see a statutory reason to bar 

evidence related to the administration of a PBT. However, the admissibility of evidence is a 

discretionary decision of the trial court. State v Franklin, 2004 WI 38, ¶6, 270 Wis. 2d 271, 677 

N.W.2d 276.  The question on appeal was whether the trial court properly exercised its discretion.  

State v Echols, 2013 WI App 58, ¶14, 348 Wis. 2d 81, 831 N.W.2d 768.  The appellate court held 

the trial court’s denial of Spannraft’s request to admit testimony or evidence regarding the 

procedures and administration of the PBT was a discretionary decision. See Franklin, 270 Wis. 2d 

271. It ruled that the trial court properly considered the relevant law and reached a reasonable 

conclusion to allow questioning related to Spannraft’s medical condition and its impact on roadside 

testing. 

 

Spannraft next argued that the trial court erred in admitting the FST results based on deputy’s 

testimony because Spannraft contended the FSTs were not conducted according to proper standards. 

She argued the deputy’s perceptions and observations were not credible because she did not exhibit 

the clues of impairment that the deputy found. The appellate court noted that the trial court found 

the deputy’s testimony credible at trial. The trial court is the ultimate arbiter of witness credibility 

and appellate courts do not disturb its findings unless they are clearly erroneous. WIS. STAT. § 

805.17(2). The appellate court ruled evidence from the dash cam footage from the deputy’s squad 

car supported the trial court’s findings and were not clearly erroneous requiring reversal. See State 

v Kolk, 2006 WI App 261, ¶10, 298 Wis. 2d 99, 726 N.W.2d 337. 

 

Spannraft’s final argument was that the trial court erred in its fact finding with regards to the 

intoximeter testing procedure and results. The trial court did not find Spannraft credible in her 

testimony that medication impacted the results of the testing. Spannraft testified that she took anti-

anxiety medication and used her inhaler several hours before she was stopped and that she was 

allowed to use her inhaler between the first and second round of intoximeter testing. The intoximeter 

operator denied that Spannraft would have been allowed to use her inhaler during the twenty minute 

observation period or between the two breath tests.  The appellate court held that the trial court’s 

findings were supported by the record and were not clearly erroneous.  

 

Spannraft’s arguments were rejected and the trial court rulings were affirmed. 
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WHAT IS THE LEVEL OF IMPAIRMENT NECESSARY FOR AN OWI CONVICTION? 

 

State v Mravik  8/29/19    (UNPUBLISHED) 

 

At her OWI 2d trial, Mravik asked the judge to modify the jury instruction’s (Wis. J.I.—Criminal 

2663) definition of “under the influence of an intoxicant.” The trial judge declined. The court of 

appeals found no error because the instruction as a whole conveys the correct meaning of the phrase. 

 

Mravik requested the judge insert the word “materially” before the word “impaired” in the definition 

of “under the influence of an intoxicant,” so that it would read, “Under the influence of intoxicant 

means that the [d]efendant’s ability to operate a vehicle was materially impaired because of the 

consumption of an alcoholic beverage.” Mravik argued this was necessary to make the instruction 

consistent with the statutory definition of “under the influence of an intoxicant” in § 939.22(42), 

which includes the phrase “materially impaired.” That definition applies in all cases in which “under 

the influence of an intoxicant” is an element. State v Waalen, 130 Wis. 2d 18, 27-28, 386 N.W.2d 

47 (1986). 

 

The court of appeals agreed that “impaired” is not the same as “materially impaired,” so leaving out 

“materially” would be a problem if Instruction 2663 gave no other information on the topic. But it 

does: 

 

 ….[T]he jury here was not left to wonder what the unqualified word “impaired” might mean 

or, more specifically, left to wonder whether a finding of material impairment is required. 

The following explanatory language in the definition given by the court here provided the 

jury with an explanation of “impaired” that sets a threshold of culpable impairment at least 

as high as would be conveyed by the omitted qualifier “materially”: 

 

Not every person who has consumed alcoholic beverages is “under the influence” as that 

term is used here. What must be established is that the person has consumed a sufficient 

amount of alcohol to cause the person to be less able to exercise the clear judgment and 

steady hand necessary to handle and control a motor vehicle. 

 

… What is required is that the person’s ability to safely control the vehicle be impaired.  

 

This explanation conveyed the following critical information. Operators are not necessarily impaired 

whenever they have consumed alcohol, but instead the pertinent, “material,” threshold of impairment 

occurs when the operator is, as a result of consumption, “less able to exercise the clear judgment and 

steady hand necessary to handle and control a motor vehicle,” and the operator’s “ability to safely 

control the vehicle has been impaired.” The “less able” concept provides a definition of unlawful 

impairment that is at least as specific and potentially favorable to the defense as use of the phrase 

“materially impaired.” Therefore, the court concluded that the pertinent portions of the Instruction 

2663 as given, read as a whole, accurately communicated the legal meaning of “under the influence 

of an intoxicant,” even though it lacked the word “materially.” 
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DOES AN OUT-OF-STATE DEFFERRED OWI PROSECUTION COUNT AS A PRIOR 

“CONVICTION” IN WISCONSIN? 

State of Wisconsin v Jeffery Scott Wiganowsky     10/24/19 (UNPUBLISHED) 

Wiganowsky was charged for OWI in Wyoming in 2015. He negotiated a deferred prosecution 

agreement, which he successfully completed, so the charge was dismissed. But his driving privileges 

were administratively suspended due to his blood-alcohol content. He did not challenge the 

suspension. 

When Wiganowsky was arrested for OWI in Wisconsin in 2018, he was charged with OWI, 2nd 

offense, based on the Wyoming case. The trial court agreed with his argument that the Wyoming 

case didn’t count because it was dismissed after he completed the deferred prosecution agreement.  

The court of appeals reversed the trial court, holding that the term “convictions” under §§ 340.01(9r) 

and 343.307(1)(d) isn’t limited to “formal” convictions under the law of another jurisdiction, but 

could include “court supervision” that doesn’t result in a conviction. State v List, 2004 WI App 230, 

277 Wis. 2d 836, 691 N.W.2d 366.  In List, The appellate court determined that an Illinois disposition 

of court supervision is a “conviction,” because it “was a result of a determination that [List had] 

“violated or failed to comply with the law in a court of original jurisdiction,” and therefore counts 

as a conviction as defined by Wisconsin law. 

The appellate court also cited State v Carter, 2010 WI 132, 330 Wis. 2d 1, 794 N.W.2d 213, in 

which the Wisconsin Supreme Court had approved of the List  court’s reasoning about the purposes 

behind §§ 340.01(9r) and 343.307, and held that an administrative suspension based on intoxicated 

driving in another jurisdiction was a “conviction.” In Carter, the defendant was charged in 

Wisconsin with a fourth offense OWI and argued that it should be a second offense, because two 

prior Illinois suspensions of operating privileges on Carter’s driving record should not count as prior 

“convictions.” Under the Illinois administrative process, when a chemical test showed that an 

operator under age 21 had a blood alcohol concentration greater than 0.00 but less than 0.08, the 

operator’s privilege could be administratively suspended, but the operator “ordinarily” faced no 

criminal prosecution. In the event of such an administrative suspension, the youthful operator could 

request a hearing before the Illinois Secretary of State to challenge it, and the secretary’s decision 

was subject to judicial review. Like Wiganowsky, Carter had failed to successfully challenge either 

of his administrative suspensions. 

 

The court here found that the Wyoming BAC violation was indeed a “determination” by an 

authorized administrative tribunal that Wiganowsky had failed to comply with a Wyoming law 

prohibiting a specified concentration of alcohol in his blood while operating, which is therefore 

considered a proper prior “conviction” here in Wisconsin. 

 

 

DID THE MUNICIPAL COURT HAVE JURISDICTION TO HEAR THE OWI CASE? 

 

Town of Waterford v Pye,  5/6/20 (UNPUBLISHED) 
 

On 6/24/14 Pye was allegedly driving while under the influence and struck and injured a pedestrian. 

Pye was originally charged with OWI Causing Injury, a criminal charge, in circuit court.  Almost 2 

years later that charge was dismissed. Subsequently, on 11/19/16 Pye was issued new citations 

stemming from the original incident for OWI first offense in Municipal’s court. Pye challenged the 
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new citations on the ground that the two-year statute of limitations had expired.  The municipal court 

judge denied this motion and found Pye guilty at trial. Pye appealed to circuit court. The circuit court 

judge also denied Pye’s argument concerning the statute of limitations.  Pye appealed to the Court 

of Appeals. The Court of Appeals agreed with Pye that the statute of limitations, Wis. Stats. 

893.93(2)(b), did not provide for an exception to the two year limit because of the attempted criminal 

prosecution. The Court held that the statute of limitations rendered the municipal court without 

jurisdiction. 

 

 

 

MISCELLANEOUS LEGAL ISSUES 

 

 
DID THE DEFENDANT HAVE A VALID DEFENSE TO HIS SPEEDING VIOLATION? 

 

State v Feller,   11/27/19    (UNPUBLISHED) 

 

The defendant was stopped for speeding 81 mph, in a 70 mph in a speed limit zone. He argued in 

circuit court that his speeding was justified because it was necessary to avoid a collision with a 

dangerous tailgater, and that this justification is a defense. But the circuit court credited the trooper’s 

testimony that Feller was not being tailgated at the time. The defendant was convicted of speeding 

and appealed. 

 

Appellate courts do not set aside circuit court findings of fact on appeal unless the findings are 

clearly erroneous. WIS. STAT. § 805.17(2). It is for the circuit courts to resolve conflicts in 

testimony and to determine the credibility of witnesses. Global Steel Prods. Corp. v Ecklund, 2002 

WI App 91, ¶10, 253 Wis. 2d 588, 644 N.W.2d 269. Appellate courts search the record for evidence 

to support factual findings of a circuit court, and do not search for findings that the circuit court 

could have made but did not. Id.  

 

In making findings at the close of the court trial, the circuit court implicitly credited all of the 

trooper’s testimony and, in contrast, determined that Feller’s account was “not … plausible,” and 

“not credible.” The court explained that Feller’s version of events “just doesn’t add up.”   The circuit 

court had more than enough evidence to support a finding that Feller did not speed out of necessity.  

 

The appellate court specifically did not address whether State v Brown, 107 Wis. 2d 44, 318 N.W.2d 

370 (1982), should be extended to allow for a defense of necessity, or “legal justification,” in a 

speeding case in which the alleged necessity arose from conduct of a person who is not in law 

enforcement. The judgement was affirmed. 
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ARE THERE LIMITS TO THE COMMUNITY CARETAKER FUNCTION AS A 

JUSTIFICATION FOR WARRANTLESS ENTRY TO A HOME? 

 

State v Kettlewell, 9/18/19  (UNPUBLISHED) 

 

Kettlewell put his car in a ditch in the snow on Dec. 24 at 3:05 p.m. and left the scene. A witness 

reported the driver was slurring his speech and might be intoxicated, but did not appear to be injured, 

and did not appear to have any problem walking. There was no broken glass, blood on or near the 

car, or indication of personal injury. The side, but not he front air bags had deployed. There was no 

blood in the snow, but there was one set of footprints leading away from the car. The footprints did 

not show anything problematic about the walking. The officer learned that a woman at the scene was 

Kettlewell’s girlfriend and she had driven him home.  

 

Officers responded to Kettlewell’s home. No car was visible in the garage. No one attempted to call 

any phone numbers associated with Kettlewell. Instead, after knocking loudly for a number of 

minutes and receiving no response, an officer began walking around the house and peering into the 

windows. This conduct was justified by the officers at the time as checking on the welfare of the 

person involved in the crash where air bags had deployed. The peering officer scared Kettlewell’s 

teenage daughter, and eventually reached the back of the house where he could see Kettlewell in a 

room, asleep with his boots on. The officer knocked on the glass, woke Kettlewell, and told him to 

go to the front door so officers could speak with him. Kettlewell did, and was eventually arrested. 

 

The circuit court upheld the warrantless search under the community caretaker function exception 

to the need for a warrant. There are three elements to this exception: (1) did a search within the 

Fourth Amendment occur?; (2) if so, were the police exercising a bona fide community caretaker 

function?; and (3) if so, does “the public interest outweigh [] the intrusion upon the privacy of the 

individual such that the community caretaker function was reasonably exercised within the context 

of a home?” 

 

The court of appeals accepted that the officers engaged in a search of the home by peering into 

windows and, eventually, entering through the front door. The court reversed, holding that the police 

were not conducting a bona fide community caretaker function. Important factors for the court 

included that before having contact with Kettlewell the officers spoke with four people who had 

seen him. They failed to ask any of the four if Kettlewell appeared to have sustained an injury. 

Further, when finally in contact with Kettlewell the officers first asked about drinking.  

 

 

WAS IT PERMISSIBLE FOR A POLICE OFFICER TO ENTER AN ATTACHED 

GARAGE? 

 

 State v Bertrand,   02/26/20    (UNPUBLISHED) 

 

The defendant who had joint custody, but not primary custody of her son was called to pick up her 

son at school because he missed the bus. A school employee smelled the odor of alcohol on Bertrand 

when she encountered her at the school, which the employee relayed to her supervisor, who relayed 

it to the principal of the school, who then called police. No one from the school reported any other 

signs of impairment related to Bertrand, such as impaired driving, slow or slurred speech, or 

bloodshot or glassy eyes.  
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A police officer drove to Bertrand’s house and knocked on the door, but no one answered. The 

officer then parked outside of Bertrand’s home and called Bertrand, who reported that she had picked 

up her son from school and was on the way to drop him off at her ex-husband’s home. The officer 

testified that he noticed no signs of impairment during the conversation. Apparently, the call 

disconnected and the officer called Bertrand back. Her phone must have unknowingly picked up 

because the officer could hear her having a “normal conversation” with her son about “school and 

other matters.” The officer then heard a conversation between Bertrand and her ex-husband, which 

the officer described as “an angry, older male voice.” There was never any mention of alcohol heard 

during this conversation.  

 

Bertrand arrived home, and the officer observed her drive down the street, into her driveway, and 

into her garage, without any indication of impaired driving. The officer pulled his squad car into the 

driveway behind Bertrand and entered Bertrand’s attached garage to speak with her. After a brief 

conversation where Bertrand answered all the officer’s questions appropriately and the officer did 

not observe any indicators of impairment, Bertrand, presumably in an attempt to end the encounter, 

reached for and placed her hand on the handle of the door leading to the inside of her home. The 

officer grabbed Bertrand’s left arm and prevented her from entering her home. It is at this point that 

the officer testified he smelled an odor of alcohol. The officer asked Bertrand to remove her 

sunglasses, and he observed Bertrand’s eyes to be bloodshot and glassy.  

 

After conducting field sobriety tests, Bertrand was arrested for OWI. Bertrand filed a Motion to 

Suppress Fruits of an Unreasonable Search and Seizure, which was denied by the circuit court after 

a hearing. The State did not argue any exceptions to the warrant requirement, either at the hearing 

or in briefing to this court, and the circuit court, in its oral ruling, did not address the fact that 

Bertrand’s seizure occurred in the curtilage of Bertrand’s home. Bertrand pled guilty. This appeal 

follows. 

 

A police officer’s warrantless entry into a private residence, either to make an arrest or to search, is 

presumptively prohibited. See Payton v New York, 445 U.S. 573, 586 (1980); State v Reed, 2018 

WI 109, ¶¶52, 54 & n.27, 384 Wis. 2d 469, 920 N.W.2d 56.  

 

It is well settled that “[t]he protection provided by the Fourth Amendment to a home also extends to 

the curtilage of a residence.” State v Martwick, 2000 WI 5, ¶26, 231 Wis. 2d 801, 604 N.W.2d 552. 

An attached garage is considered the home’s curtilage. See State v Davis, 2011 WI App 74, ¶12, 333 

Wis. 2d 490, 798 N.W.2d 902.  

 

Bertrand was seized by the officer in the curtilage of her home when the officer grabbed her arm to 

prevent her from entering her home’s interior. California v Hodari D., 499 U.S. 621, 626 (1991) 

(explaining that a person is seized when there is “a laying on of hands or application of physical 

force to restrain movement” and the person submits). 

 

The State did not argue that any exigent circumstances existed nor that the officer had probable cause 

to arrest Bertrand at the time she was seized in her garage. The State made three arguments on appeal. 

First, the State argues that the officer had reasonable suspicion to temporarily detain Bertrand 

(conduct a Terry stop) in order to investigate a potential drunk driving incident. According to the 

State, the statements of the school principal and Bertrand’s ex-husband created reasonable suspicion. 

The court stated that simply because the officer had reasonable suspicion to conduct a Terry stop 

and temporarily detain Bertrand in a public setting, did not eliminate the need for a warrant or 

probable cause and exigent circumstances to enter Bertrand’s garage and seize her. See State v 
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Weber, 2016 WI 96, 372 Wis. 2d 202, 887 N.W.2d 554. The officer in this case had neither a warrant 

or probable cause and exigent circumstances; therefore, Bertrand’s seizure inside her garage violated 

the Fourth Amendment. 

 

The State next argued that the officer had “enough information” to request that Bertrand submit to 

field sobriety tests. But the court noted that the resolution of the case did not rest on whether the 

officer had reasonable suspicion to request that Bertrand submit to field sobriety tests; it hinged on 

what happened before the officer entered Bertrand’s curtilage and seized her and whether the officer 

had either a warrant or probable cause and exigent circumstances. By the time the officer requested 

that Bertrand submit to field sobriety tests, the State had already violated her constitutional rights. 

 

Finally, the State argues that there is no reasonable expectation of privacy in an area of the curtilage 

that is impliedly open to the public. The State cited no cases where an attached garage is considered 

impliedly open to the public and the court rejected that argument. 

 

The appellate court reversed the judgment of conviction and remanded the case to the circuit court 

with directions to grant Bertrand’s suppression motion.  


