NEW LAWS

FLASHING YELLOW LEFT TURN ARROWS ARE “EXPLAINED”.
2015 Wis. Act 74. Effective 11/13/15.

The increasingly popular flashing yellow left turn arrows are “explained” by this new law. The law
consists of two possibly conflicting paragraphs. The first paragraph, 346.37(1)(e) 1., outlines a
driver’s responsibility. “Vehicular traffic ... may cautiously enter the intersection to [turn left] but
shall yield the right-of-way to pedestrians, bicyclists, and riders of electric ... devices lawfully
within a crosswalk and to other traffic using the intersection....”

The second paragraph, 346.37(1)(e) 2., deals with pedestrian responsibility. “No pedestrian,
bicyclist, or rider of electric.... devices facing such signal shall enter the roadway unless he or she
can do so safely and without interfering with any vehicular traffic.”

TURNING RIGHT FROM TWO RIGHT TURN LANES ON RED LIGHT.
2015 Wisconsin Act 136. Effective 2/6/16.

Previously when making a right turn on red a driver was required to turn only into the closest lane.
This made it difficult, if not impossible, for a vehicle in the left lane of two right turn lanes to
make a legal turn on red. This Act now provides that a vehicle in the left-most turn lane of a
roadway that provides two right turn lanes may make a right turn on red into the lane that is the
second to the rightmost lane, regardless of whether traffic lanes must be crossed. Of course, the act
provides an exception that no such turn may be made if there is a sign at the intersection
prohibiting the turn on a red signal.

REALLY LARGE VEHICLES MAY NOW FIND IT EASIER TO NEGOTIATE
THROUGH ROUNDABOQUTS.
2015 Wisconsin Act 139. Effective 2/6/16.

This Act now permits drivers of large vehicles or combinations of vehicles to deviate from the lane
in which they are driving to safely approach and drive through a roundabout. Drivers of small
vehicles are required to yield the right-of-way to any large vehicles or combinations of vehicles
when they are approaching or driving through a roundabout at approximately the same time or
close enough to potentially create a collision.
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CIRCUIT COURT JUDGES GRANTED AUTHORITY TO ISSUE SEARCH WARRANTS
IN MUNICIPAL CIVIL FORFEITURE OWI CASES.
2015 Wis. Act 183. Effective 3/2/16

Previously, the Criminal Code granted authority to Circuit Court Judges to issue search warrants
only in cases involving crimes. This Act expands this authority to include civil forfeiture local
OWI ordinance violations. Consequently, if a police officer has probable cause to believe an
individual has violated a civil OWI, the officer may request a Circuit Court Judge to issue a search
warrant allowing forced withdrawal of blood.

Municipal Court Judges DO NOT have the authority to issue search warrants. This Act does NOT
change that.

MAXIMUM PERIOD OF SUSPENSION FOR FAILURE TO PAY IS REDUCED FROM
TWO YEARS TO ONE YEAR.
2015 Wis. Act 234. Effective 3/3/16

A court may suspend a defendant’s license for failure to pay a forfeiture (FPF) for a maximum
period of one year rather than the previous two year maximum period.

SEXUAL ASSAULT SITUATIONS PROVIDE EXEMPTION FROM UNDERAGE
ALCOHOL VIOLATIONS.
2015 Wis. Act 279. Effective 3/26/16. Creates new 125.07(5).

This Act provides an exemption from a citation for underage drinking if the underage person is a
sexual assault crime victim or a bystander who calls 911 or other means to report the crime, who
stays at the crime scene until emergency assistance arrives and who cooperates with law
enforcement. Specifically, the underage person may not be issued a citation for, or convicted of,
an underage alcohol violation.

AS A RESULT OF AN UNDERAGE ALCOHOL “STING” OPERATION, ONLY THE
PERSON WHO SERVES THE ALCOHOL MAY BE CHARGED.
2015 Wis. Act 346. Effective 4/1/16 Creates new 125.07(1)(b)6. a and c.

This act provides that only the individual responsible for providing the alcohol beverages to the
underage person may be issued a citation for, or charged with, the violation if the violation is
discovered through a law enforcement “sting” operation. This law is likely a direct response to a
previous unpublished Court of Appeals decision in City of Waukesha v. Boehnen (4/29/15) which
held that a citation may lawfully be issued to the server AND the owner of the establishment.
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INATTENTIVE DRIVING LAW EXPANDED TO PROHIBIT USE OF CELL PHONE IN
A CONSTRUCTION ZONE.
2015 Wis. Act 308. Effective 10/1/16. Creates new 346.89(4m).

This act adds a new provision to the inattentive driving statute. It prohibits using a cell phone or
other wireless telephone device while driving in a construction zone. Exceptions are made for
emergency use or hands-free use.

WISCONSIN ADMINISTRATIVE CODE NOW REQUIRES A CITATION TO INCLUDE
A COURT DATE.
Trans 114.07(3) Amended by CR 12-019. Effective 10/1/15.

The notice of a court date is now required on Uniform Traffic Citation that is issued to a driver.
According to the Department of Transportation analysis of this rule change: “Unfortunately, the
Uniform Traffic Citation Council and Department have become aware that some police agencies
do not specify the return date on citations. This amendment is intended to end that practice.”

COURTS MAY NOW ORDER A DEFENDANT TO PARTICIPATE IN A 24/7 SOBRIETY
PROGRAM IN LIEU OF THE TWO IID REQUIREMENTS (EQUIPPING OWNED
VEHICLES AND DRIVER LICENSE RESTRICTION).

2015 Wis. Act 389. Effective 10/2/2016. Amends and creates subsections of 343.301 and
165.957.

This Act will allow courts to order a defendant to participate in a 24/7 sobriety program in place of
ordering the current 11D vehicle equipping and I1D license restriction. Or, this new law allows the
court to order BOTH participation in a 24/7 program AND the current 1D vehicle equipping and
license restriction. The requirements for a 24/7 sobriety program are set forth in Sec. 165.957,
Wis. Stats. and in federal law under 23 USC 405(d)(7)(A). Among other requirements, 24/7
sobriety programs require participants to be tested for alcohol at least twice daily at approximately
12 hour intervals. The length of the orders described above remain at one year.

If the court orders ONLY participation in a 24/7 sobriety program and the defendant does not
participate, the court must order 11D vehicle equipping and I1D license restriction for the remainder
of the one year. The court must notify DOT of the date the defendant’s participation ended.

The “Budget Bill” (2015 Wis. Act 55) established pilot projects for 24/7 sobriety programs. The
DOJ is authorized to designate up to five counties to participate in pilot 24/7 sobriety programs.
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NEW PUBLISHED CASES

ARE THE OPINIONS OF A DRUG RECOGNITION EVALUATOR (DRE) BASED ON
SPECIALIZED KNOWLEDGE? IF SO, ARE THE OPINIONS ADMISSIBLE UNDER
THE “DAUBERT STANDARD” IN WIS. STAT. 907.02(1)?

State v Chitwood, 15AP97-CR (Recommended for Publication)

A motorist observed a car in the ditch at around 1:30 p.m. Chitwood, the driver of the car in the
ditch, had blood coming from “bad cut[s]” on his forehead and chin, which the motorist thought
needed stitches. A deputy arrived and observed Chitwood appeared to have “a hard time staying
awake. His head was bobbing from side-to-side. His eyes were real slow in opening and closing.”
At the hospital, Chitwood was “having a hard time speaking ... his eyes were still opening and
closing very slowly, and it appeared that he was sleeping or falling asleep.” Chitwood did not
respond to questions medical personnel asked. Deputy Sheriff Peskie responded to the hospital.
Peskie is a certified Drug Recognition Evaluator. Although a normal DRE evaluation consists of
12 steps, Peskie conducted only a partial evaluation because of Chitwood’s injuries. Peskie later
testified that it was not unusual to formulate an opinion on impairment based on less than the full
12 steps.

Peskie concluded that Chitwood was impaired by a central nervous system depressant and narcotic
analgesic. Peskie’s testimony was admitted over the objection of defense counsel who argued that
Peskie’s opinion was unreliable and, thus, inadmissible under the Daubert standard codified in
WIS. STAT. § 907.02(1). The trial judge ruled that Peskie would be permitted to give his opinion
on whether Chitwood was intoxicated. In doing so, the court found that Peskie’s opinion was not
“expert scientific testimony” and, thus, Daubert did not apply. Chitwood was convicted and
appealed.

The Court of Appeals found that the trial judge was wrong concerning whether Peskie’s testimony
was subject to the Daubert standard. Under the Daubert standard, the function of the circuit court is
to serve as a “gate-keeper” so as “to ensure that the expert’s opinion is based on a reliable
foundation and is relevant to the material issues.” Giese, 356 Wis. 2d 796, 118; see Kumho Tire
Co. v. Carmichael, 526 U.S. 137, 152 (1999). The Daubert test makes “certain that an expert,
whether basing testimony upon professional studies or personal experience, employs in the
courtroom the same level of intellectual rigor that characterizes the practice of an expert in the
relevant field.” Peskie’s testimony was based on “specialized knowledge” and clearly subject to a
Daubert analysis.

The Court of Appeals went on to determine that Peskie’s testimony was correctly admitted under
Daubert and Wis. Stats. 907.02(1). The court ruled “It is undisputed that the DRE protocol is
reliable, particularly when it comes to determining impairment by drugs.” The court concluded
Peskie had sufficient evidence before him, based on the steps he was able to conduct, to reliably
conclude that Chitwood was behaviorally impaired by drugs.
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SHOULD A COURT ACCEPT AN AGREEMENT TO REDUCE AN OWI CHARGE?
State v Corvino, 2015AP584-CR (PUBLISHED)

The defendant was charged with fourth-offense operating while intoxicated (OWI) as a felony. The
State subsequently filed an Information charging him with fourth-offense OWI as a misdemeanor.
The parties later reached a plea agreement, under which the defendant agreed to plead guilty or no
contest to the misdemeanor charge. However, the circuit court rejected the plea agreement,
concluding that, under WIS. STAT. 8 967.055(2)(a), the State was required to apply to the court
before amending the OWI-fourth charge from a felony to a misdemeanor. The court further
concluded such amendment would be inconsistent with the public’s interest in deterring
intoxicated driving and was therefore impermissible under § 967.055(2)(a). The circuit court
rejected the defense and prosecutor argument for amending the charge which was that it served the
public’s interest in deterring intoxicated driving because: (1) the parties had reached a plea
agreement, which removed all potential for an acquittal; (2) the defendant had paid $4,000 to enter
a comprehensive alcohol treatment program, of which he had already completed four weeks; (3)
the defendant had a good job, which he would likely lose if convicted of a felony; (4) if the
defendant lost his job, he would no longer have the money to pay for alcohol treatment, and he
would also lose his health insurance coverage; and (5) in reliance on the plea agreement, the
defendant had waived his right to a preliminary hearing and his right to file any suppression
motions. The circuit court acknowledged that the “logic” and *“equities” of the parties’ arguments
to amend the charge were “sound.” Nonetheless, the court stated its ability to approve the
amendment was restricted by WIS. STAT. 8 967.055. The court observed the State could prove up
the defendant’s prior convictions “relatively summarily” based upon the facts in the complaint.
The court further stated there did not appear to be any basis for a motion to suppress evidence.
The court also ordered the State to file an Information charging the defendant with fourth-offense
OWI as a felony. The defendant appealed.

The amendment of OWI charges is governed by WIS. STAT. § 967.055:

Subsection (1) of the statute, entitled “Intent,” states that “[t]he legislature intends to
encourage the vigorous prosecution of offenses concerning the operation of motor vehicles
by persons under the influence of an intoxicant.” Sec. 967.055(1)(a). Subsection (2),
entitled “Dismissing or amending charge,” provides in relevant part: .. “if the prosecutor
seeks to dismiss or amend a charge under s. 346.63(1) ... the prosecutor shall apply to the
court. The application shall state the reasons for the proposed amendment or dismissal. The
court may approve the application only if the court finds that the proposed amendment or
dismissal is consistent with the public’s interest in deterring the operation of motor vehicles
by persons who are under the influence of an intoxicant. Sec. 967.055(2)(a).

The appellate court agreed with the circuit court that WIS. STAT. 8 967.055(2)(a) prohibited the
State from amending the OWI1 charge against defendant from a felony to a misdemeanor without
prior court approval. It also held that the circuit court properly exercised its discretion by refusing
to allow the State to amend the charge and by rejecting the proffered plea agreement. The court
noted that although a contrary ruling may also have been reasonable, that was not a basis to reverse
the circuit court’s discretionary determination. It also stated the defendant did not explain how
reducing the charge against him to a misdemeanor would constitute “vigorous prosecution” that
would deter him and others from driving while intoxicated. Finally, the appellate court concluded
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that the circuit court had inherent authority to order the State to file an Information charging the
defendant with fourth-offense OWI as a felony. The circuit court decision was affirmed.

ISABLOOD TEST FOR CONTROLLED SUBSTANCES ADMISSIBLE IF THE
ANALYST DID NOT HAVE A VALID PERMIT AND THE LABORATORY WAS NOT
AN APPROVED LABORATORY?

State v. Wiedmeyer, 2015AP579-CR (PUBLISHED)

The defendant was charged with OWI and operating a motor vehicle while revoked. A blood test
was done and revealed the presence of controlled substances. Wis. Stat. § 343.305(6)(a), prescribes
various permitting requirements for tests to be “valid under this section.” The analyst who tested
the defendant did not have a valid permit from the Department of Health Services (DHS) to
conduct tests for controlled substances. The DHS does not issue such permits and has never issued
them before. In addition, the lab where the testing was performed was not approved by DHS
because DHS does not approve laboratories as contemplated by the statute. Based on these
deficiencies, the defendant moved to suppress the test results, arguing that the results were
“invalid” under WIS. STAT. 8§ 343.305(6)(a) and thus inadmissible against him. The circuit court
denied his motion and the defendant appealed.

The defendant based his appeal on § 343.305(6)(a), which provides:

(a) Chemical analyses of blood or urine to be considered valid under this section shall have been
performed substantially according to methods approved by the laboratory of hygiene and by an
individual possessing a valid permit to perform the analyses issued by the department of health
services. The department of health services shall approve laboratories for the purpose of
performing chemical analyses of blood or urine for alcohol, controlled substances or controlled
substance analogs and shall develop and administer a program for regular monitoring of the
laboratories. A list of approved laboratories shall be provided to all law enforcement agencies in
the state. Urine specimens are to be collected by methods specified by the laboratory of hygiene.
The laboratory of hygiene shall furnish an ample supply of urine and blood specimen containers to
permit all law enforcement officers to comply with the requirements of this section.

Neither party disputed that the testing in this case failed to comply with WIS. STAT. §
343.305(6)(a). The only question was whether that failure should result in results being
inadmissible.

The plain language of WIS. STAT. § 343.305(6)(a) states that testing must meet certain
requirements “to be considered valid under this section.” The appellate court stated the correct
inference was that validity only applied to “this section”—8 343.305—not other statutes. The
testing requirements of § 343.305(6)(a) did not preclude admission of noncomplying tests. The
court pointed out that other statutory provisions establishing a sufficient foundation were still in
full force and effect. The court cited the example of WIS. STAT. § 907.02—permitting scientific
testimony if it would be helpful to the trier of fact. The court concluded that

although failure to comply with WIS. STAT. § 343.305(6)(a) rendered the test results of
defendant’s blood invalid under § 343.305, the results were not per se inadmissible. The appellate
court noted that should this case proceed to trial, a court may admit the test results if the State finds
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another way to lay the proper foundation. Accordingly, the appellate court affirmed the circuit
court’s denial of defendant’s motion.

MAY AN OFFICER CONDUCT A TRAFFIC STOP UPON AN OBSERVATION THAT
SOMEONE IN THE VEHICLE LITTERED - AVIOLATION OF A NON-CRIMINAL,
NON-TRAFFIC RELATED LAW?

State v. lverson, 2015 W1 101 (PUBLISHED)

In October of 2014, Court of Appeals Judge Sherman decided that the police lack authority to
conduct a traffic stop when the offense observed is a non-traffic related forfeiture. The case
involved a State Trooper who stopped a driver after observing a cigarette butt being tossed out the
passenger side window.

The Wisconsin Supreme Court took up review. Justice Ziegler framed the question as whether the
Fourth Amendment of the United States Constitution and Article I, Section 11 of the Wisconsin
Constitution permit an officer of the state traffic patrol to stop a vehicle based solely on the
officer's observation of the commission of a non-traffic civil forfeiture offense by a passenger.
The Court concluded that the Wisconsin Legislature has explicitly authorized troopers to conduct
traffic stops in order to investigate violations of Wis. Stat. § 287.81 and to arrest violators of the
statute under specified conditions. The statute, titled "Littering,” states that any person who
deposits or discharges any solid waste on or along any highway, or who permits any solid waste to
be thrown from a vehicle operated by that person may be required to forfeit not more than $500.

The Court held that a traffic stop to enforce § 287.81 is generally reasonable if an officer has
probable cause or reasonable suspicion that a violation of § 287.81 has occurred. The Court held
that a cigarette butt fit the definition of solid waste under the statute. For the Court, the trooper had
probable cause to believe that an occupant of Iverson's vehicle had violated § 287.81 by throwing a
cigarette butt onto the highway.

Reversing Judge Sherman’s opinion, the Court determined that the trooper had authority under
Wis. Stat. 8§ 110.07 to conduct a warrantless traffic stop as a means of enforcing § 287.81, even
though the statute created neither a criminal nor a traffic-related offense. The Court found explicit
legal authority for such stops in the language of the statute. § 110.07, "Traffic officers; powers and
duties,"” states: “Members of the state traffic patrol shall: 1. Enforce and assist in the
administration of . . . [Wis. Stat. §] 287.81 ...where applicable to highways . . . 3. Have authority
to enter any place where vehicles subject to this chapter, ss. 167.31(2)(b) to (d) and 287.81 ..., or to
stop such vehicles while en route at any time upon the public highways to examine the same and
make arrests for all violations thereof.

The Court did not specifically address whether non-State Patrol officers may conduct traffic stops
for violations of the littering statute. The decision discussed § 110.07 at length, and that statute
only applies to officers in the State Patrol. However, the Court also noted that § 23.58 applies to
all enforcement officers and provides authority to stop and detain anyone suspected of littering,
among other things.
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DOES A TENANT HAVE "AN EXPECTATION OF PRIVACY" IN AN UNDERGROUND
PARKING GARAGE SERVING A 30 UNIT APARTMENT BUILDING?

State v. Dumstrey 2015 WI App 5 (PUBLISHED)

An off duty police officer observed Dumstrey driving recklessly. He followed Dumstrey as he
drove into his underground parking garage. The off-duty officer pulled up to the garage door to
block the door from closing. An on-duty officer arrived, entered the garage, contacted and
eventually arrested Dumstrey for OWI. The apartment building had approximately 30 units and
there were 30 stalls in the parking garage. Residents used a garage door opener to get into the
garage and an elevator to go up to the apartments. Dumstrey testified it was a locked building and
you had to live there to use the elevator. Further, tenants had to pay to use the parking area.

The circuit court and the Court of Appeals found that Dumstrey did not have a valid expectation of
privacy in the apartment parking garage. Although it is clear that a garage serving a one family
home is curtilage of that home, the lower Court noted that whether a parking garage in a multiunit
apartment complex was curtilage of an apartment home within the complex appears to be an
unanswered question in Wisconsin.

"Whether a person has a reasonable expectation of privacy depends on (1) whether the individual
has exhibited an actual, subjective expectation of privacy in the area inspected and ... (2) whether
society is willing to recognize such an expectation of privacy as reasonable.” State v. Trecroci,
2001 WI App 126, 35. Whether society is willing to recognize the defendant's expectation of
privacy as reasonable is determined by the totality of the circumstances.

The Court of Appeals concluded, "Applying the guiding principles and factors discussed above,
we conclude that under the totality of circumstances the parking garage was not curtilage. The
common or shared area analysis applies to this case. There was unrefuted testimony that there were
thirty stalls in the parking garage, an area that was used exclusively for parking cars. While the
underground garage was connected to Dumstrey's apartment building, and the outside access was
limited to tenants and shielded from the general public with entry by remote control, Dumstrey
shared the garage with the landlord and the other tenants who park there and their invitees. Many
others, including strangers to Dumstrey, regularly had access. Given Dumstrey's lack of complete
dominion and control and inability to exclude others, including the landlord and dozens of tenants
and their invitees, we conclude that the parking garage was not curtilage of Dumstrey's home."

Dumstrey did not challenge whether the officer had reasonable suspicion to stop him, nor whether
the officer had probable cause to arrest. For the Court, the issue was whether the garage was
curtilage, and whether he had a protected privacy interest in the garage.

The Court had adopted four factors set forth by the Supreme Court in United States v. Dunn, 480
U.S. 294, 301 (1987), relevant to conducting an analysis of whether an area constitutes curtilage of
a home. (1) "The proximity of the area claimed to be curtilage to the home."” This factor went
against Dumstrey as his apartment within the 30 unit building was far removed and accessible via
elevator. (2) "Whether the area is included within an enclosure surrounding the home." Dumstrey
suffered here since the enclosure of the apartment building surrounded all 30 homes within the
place. This was in contrast to a garage attached to a single family dwelling. (3) "The nature of the
uses to which the area is put.” The Court focused on the fact that Dumstrey used this area only for
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parking, and not the storage of personal items or other uses, so the Court viewed this factor against
Dumstrey.

Finally, the final factor: (4) "The steps taken by the resident to protect the area from observation by
people passing by." Here the Court stated that the issue was not steps taken to prevent people
outside the garage from observing the inside, but instead the steps (or lack thereof) taken by
Dumstrey to shield his parking area within the garage from the other 29 tenants with parking
privileges. The Court held that the absence of any steps indicated that the parking garage was not
curtilage.

The Court also conducted an analysis of whether Dumstrey had a reasonable expectation of
privacy in the parking area. To the Court, Dumstrey neither harbored an actual expectation of
privacy in the parking garage, and if he had, such an expectation was not reasonable. However, the
Court did not foreclose the possibility that a person might exhibit a reasonable expectation of
privacy in a smaller, more intimate multi-unit dwelling.

CAN A COURT CONSIDER A VIDEO THAT CONTAINS THE STATEMENT OF A
WITNESS WHO IS UNAVAILABLE AT A SUPPRESSION HEARING?

State v. Zamzow, 2016 WI App 7 (PUBLISHED)

An officer executed a traffic stop of Zamzow that resulted in Zamzow ultimately being charged
with OWI/PAC, third offense. Zamzow filed a motion to suppress, arguing that the officer, who
was deceased by the time of the hearing on the motion, lacked reasonable suspicion to stop him.
At the hearing, a squad car recording was admitted into evidence. In the recording, the officer
approaches Zamzow’s vehicle after pulling him over and tells Zamzow “[t]he reason | stopped you
IS you were crossing the center line there coming at me and then again when | turned around and
got behind you.” The circuit court observed in the video the officer turning around, speeding up,
and eventually getting behind and stopping Zamzow and that it appeared as if Zamzow’s tires were
“very close to and/or upon the center line”, but the court could not discern if the tires had actually
crossed the center line. Nonetheless, the court found that Zamzow had crossed the center line
twice, stating that it was “relying upon the officer’s [statement on the recording] that Zamzow
crossed the center line and that [the officer] observed more specifics than the court observed in the
video.” The court concluded there was a sufficient basis for the stop and denied Zamzow’s motion
to suppress. Zamzow moved for reconsideration, which the circuit court denied and he
subsequently was convicted after a jury trial. Zamzow appeals.

Zamzow contends the circuit court improperly admitted the officer’s recorded statement and
improperly relied upon it in finding that the officer had a lawful basis to stop Zamzow’s vehicle.
Zamzow argues the recorded statement was inadmissible hearsay and his rights under the
Confrontation and Due Process Clauses were violated by the court’s admission of and reliance
upon the statement.

The appellate court pointed out that courts are not statutorily bound to apply the hearsay rule at a
pretrial hearing. State v. Frambs, 157 Wis.2d 700, 460 N.W.2d 811 (Ct. App. 1990). The court
also held that the Confrontation Clause does not apply to pretrial hearings, including suppression
hearings, and the circuit court’s reliance on hearsay evidence from the recording was not improper.
Id.
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The appellate court also rejected Zamzow’s Due Process argument. The Supreme Court has, at a
minimum, intimated that admission at a pretrial suppression hearing of hearsay statements where
the witness cannot be cross-examined does not present a due process problem. United States v.
Raddatz, 447 U.S. 667 (1980).

The appellate court also pointed out that Zamzow did not dispute that the officer in this case told
him that he saw Zamzow cross the center line twice. Unlike a police report, the audio recording
afforded the court a real-time observance of the actual interaction between the officer and
Zamzow. While Zamzow was not able to challenge the officer’s observations for “defects in
perception,” this did not make the officer’s recorded statement unreliable. The question at the
suppression hearing was whether a reasonable officer, knowing what the officer on the scene knew
at the time of the stop, would have had reasonable suspicion that Zamzow had violated or was
violating the law. State v. Popke, 2009 WI 37, 123, 317 Wis. 2d 118, 765 N.W.2d 569. The
appellate court ruled that the circuit court properly concluded that the officer’s recorded statement
provided reliable evidence that the officer had observed Zamzow cross the center line, providing
the legal basis for the stop.

Finally the appellate court rejected Zamzow’s contention that the circuit court’s determination that
the officer had reasonable suspicion to stop him was based “solely” on the officer’s recorded
statement. While the circuit court did say at the suppression hearing that it was relying “more so”
on the officer’s statement of observing Zamzow twice cross the center line, this was not the only
evidence upon which the court relied. The court observed from its own viewing of the video that at
one point Zamzow’s tires were “very close to and/or upon the center line,” even though the court
could not definitively discern if Zamzow had actually crossed the center line. The court further
observed that at another point in the video Zamzow’s vehicle approached the officer’s and the
officer turned his vehicle around, sped up, and got behind Zamzow’s vehicle. The appellate court
affirmed the judgment and order of the circuit court.

UNDER THE COMMUNITY CARETAKER DOCTRINE, DID OFFICERS ACT
REASONABLY WHEN, WHILE LAWFULLY INSIDE ATALONIS’S HOME, THEY
CONDUCTED A WARRANTLESS SEARCH BEHIND A LOCKED DOOR THAT HAD
BLOOD ON IT IN THE BELIEF THAT SOMEONE MIGHT HAVE BEEN INJURED
DURING A BATTERY INSIDE THE HOME?

State v. Matalonis 2016 WI 7 (PUBLISHED)

When responding to a medical call officers found an intoxicated subject who appeared to have
been battered and was half covered with blood. The subject claimed to have been in a fight.
Another person told the officers that the injured subject lived down the street with his brother.
Officers followed a trial of blood heading to that residence officers observed a blood trail in the
snow leading to a side door, which also had blood on it. Officers heard two loud bangs coming
from within the residence and as one noted, based on all the blood ‘we were concerned that maybe
someone was injured inside.”

Matalonis answered the front door. He wasn’t wearing a shirt and didn’t appear to be injured, just
out of breath.” An officer observed that “there was blood in the foyer on the floor” as well as
“blood to the right which led up to a stairwell.” Matalonis advised he lived alone and indicated that
he had been cleaning up blood from a fight he had with his brother, who had left. Officers advised
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that due to the blood in the house, they wanted to make sure no one else was injured. Matalonis let
the officers in. They then searched the residence “to make sure that no one was inside the house or
even injured in the house that needed medical attention.” An officer stayed with Matalonis, but he
was not arrested, frisked or handcuffed.

More blood was observed in various places, including on the stairs, the handrail and the wall
leading upstairs. There was a mirror that was down and broken and marijuana and paraphernalia in
plain view. There was also a door, locked with a deadbolt. The door had blood splatters itself. The
officer could hear a fan running and could smell marijuana coming through the door.

The officers asked Matalonis for the key, in order “to ensure that no one is injured behind that
door.” Matalonis declined. Officers threatened to kick in the door and the key was eventually
located and the room entered. Officers found a marijuana grow operation within the room, but no
occupants. Matalonis was subsequently arrested and charged with drug violations.

Matalonis moved to suppress the evidence as being the result of an illegal, warrantless search. The
trial court denied the motion and held that the search had not been directed at finding evidence, but
was rather a “protective search and for injured parties...” The Court of Appeals reversed,
concluding that the officers were not exercising a bona fide community caretaker function. There
needed to be more than a mere possibility that someone may have been injured to meet the
demanding objective reasonable basis standard. In addition, they felt that even assuming the
officers were acting as community caretakers, their actions were not reasonable when weighing the
public’s interest against the scope and manner of the actual intrusion.

The Supreme Court reversed the Court of Appeals, finding that the officers reasonably exercised a
bona fide community caretaker function when they searched the home. The Court noted that a
community caretaker analysis is the same for both the United States and Wisconsin Constitutions,
and that such analysis recognizes that an officer’s community caretaker function is “totally
divorced from the detection, investigation, or acquisition of evidence relating to the violation of a
criminal statute.” State v. Kramer, 2009 315 Wis. 2d 414 (quoting Cady v. Dombrowski, 413
U.S. 433, 441 (1973)). “That is, an officer’s community caretaker function is distinct from the
officer’s law enforcement function.”

The Court examined the reasonableness of the search using a three factor test: (1) whether a search
or seizure within the meaning of the Fourth Amendment has occurred; (2) if so, whether the police
were exercising a bona fide community caretaker function; and (3) if so, whether the public
interest outweighs the intrusion upon the privacy of the individual such that the community
caretaker function was reasonably executed within the context of a home.

While the first factor was conceded, with regard to the second step, the Court cited Kramer stating:
When evaluating whether a community caretaker function is bona fide, we examine the totality of
the circumstances as they existed at the time of the police conduct. In so doing...the “totally
divorced” language from Cady does not mean that if the police officer has any subjective law
enforcement concerns, he cannot be engaging in a valid community caretaker function. Rather, ...
in a community caretaker context, when under the totality of the circumstances an objectively
reasonable basis for the community caretaker function is shown, that determination is not negated
by the officer’s subjective law enforcement concerns.
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Based on the evidence, the Court had no problem concluding that the officers were engaged in a
bona fide community caretaker function, which continued throughout the search. They agreed with
and noted that the circuit court’s finding was not clearly erroneous—that the officers were not
searching for evidence, but for injured parties. “This is the quintessence of the community
caretaker function.” They also stated that the Fourth Amendment does not inflexibly require that
officers be concerned about specific “known” individuals in order to be acting as community
caretakers, and that the evidence sufficiently provided an objectively reasonable basis for the
police to believe an injured individual needed their help.

The Court addressed the third step of the analysis finding that the officers exercised their
community caretaker function reasonably, noting that they were already lawfully within the home,
had not chosen the time or location of the search, and “searched only in areas where blood was
found and they didn’t search drawers or places where obviously people could not hide but only
rooms or larger areas where bodies could be found.” They agreed that the amount of force
displayed was “considerable”, but appropriate to the objective and without a feasible alternative.
They concluded, on balance, the officer’s exercise of the community caretaker function was
reasonable “because the public interest in the search outweighed [Matalonis’s] privacy interests.”

ISIT LAWFUL FOR POLICE TO STOP A VEHICLE AFTER OBSERVING THE
DRIVER HOLDING A CELL PHONE IN A MANNER SUGGESTING TEXTING?

United States v. Paniagua-Garcia, Decided by the US Court of Appeals- 7" Circuit
2/18/2016

An officer, in the course of passing a vehicle, observed the defendant holding a cell phone in his
right hand and bending over it in a manner suggesting texting. The officer pulled over the vehicle
because he felt the defendant was driving and texting. The defendant denied texting and an
examination of the cell phone revealed that the defendant had not been texting, but was instead
searching for music. The officer asked Garcia for consent to search the car, and the search
uncovered five pounds of heroin concealed in the spare tire in the car’s trunk. The defendant
argued that he had been illegally stopped since the officer did not have either probable cause or
reasonable suspicion to believe that he was violating the no texting while driving law.

The court agreed with the defendant and held that the traffic stop was unlawful. The court reasoned
that there were just too many lawful uses of a cell phone, to reasonably conclude the defendant
was doing the one unlawful function. The court felt it was right to be worried about texting and
driving, but chided Indiana for having only one prohibited use of a cell phone while on the road.

While this case occurred in Indiana, it did occur in Wisconsin’s circuit and Indiana’s no texting
while driving law is similar to Wisconsin’s. This case even makes it more problematic to stop a car
on suspicion of texting, but our texting and driving law represents “elf in the shelf” legislation. So,
while the texting law is not easily enforceable, it still may have a deterrent effect on responsible
young drivers, as it provides a nice context upon which a parent can caution their child driver.

Further, one must remember that the ban on texting, Wis. Stats. 346.89(3), is a specific subsection
of Wisconsin’s broad prohibition of Inattentive Driving, Wis. Stats. 346.89(1). The more
expansive prohibition on Inattentive Driving casts a wider net against driving a motor vehicle
while “engaged or occupied with an activity, other than driving the vehicle, that interferes or
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reasonably appears to interfere with the person's ability to drive the vehicle safely.” Thus, a lawful
stop may occur if police observe that the use of a cell phone reasonably appears to interfere with
safely driving.
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UNPUBLISHED CASES

Beginning on July 1, 2009, an unpublished opinion issued on or after that date may
be cited for its persuasive authority. Persuasive authority is not, binding precedent
and an opinion rendered by a court that relies on such persuasive authority is not
binding on any other court in this state.

REASONABLE SUSPICION/PROBABLE CAUSE CASES

DOES WEAVING WITHIN A LANE OVER AN EXTENDED DISTANCE AT 3 IN THE
MORNING PROVIDE REASONABLE SUSPICION TO STOP A VEHICLE?

State v. Krumbeck, 1/14/16 (UNPUBLISHED)

An Officer observed Krumbeck continually weaving between the fog line and the center line over
the course of six or seven miles. The Officer reported that Krumbeck never maintained a straight
line of travel over this entire distance. The Officer admitted that over the initial five or six miles it
was difficult to travel in a straight line because of the poor condition of the roadway. However, the
highway became flat and smooth over the last mile. Krumbeck’s driving did not. The Officer
observed the weaving to be sharp and jerky corrections as the vehicle approached the fog line and
the center line. Based on these observations the Officer stopped Krumbeck’s vehicle. One thing
led to another and Krumbeck was arrested for second offense OWI. Krumbeck challenged the
legality of the stop. The circuit court denied the motion. Krumbeck appealed.

Krumbeck argued that his stop was unlawful based on a previous Wisconsin Supreme Court
decision in State v. Post, 2007 W1 60. In Post, the Court held that reasonable suspicion is
determined by the totality of the circumstances and “weaving within a single traffic lane does not
alone give rise to reasonable suspicion to conduct an investigatory stop of a vehicle.” The Court of
Appeals disagreed with Krumbeck’s argument. Reasonable suspicion is judged by the totality of
the circumstances which here included several suspicious factors beyond simply weaving within a
traffic lane. 3:00 a.m. is a time with a high percentage of intoxicated drivers on the road.
Krumbeck’s weaving was sharp and jerky. Finally, Krumbeck’s weaving was continuous over a
prolonged distance. These additional circumstances presented reasonable suspicion to lawfully
stop Krumbeck’s vehicle. The decision of the circuit court was affirmed.

ISIT ATERRY STOP IF AN OFFICER APPROACHES A VEHICLE AND ASKS TO
TALK TO THE DRIVER?

State v. Tyler Hayes/Tanner Crisp 4/6/16 (UNPUBLISHED)

A sheriff’s deputy patrolling a county park observed a vehicle in a parking lot with two persons in
it that was parked “in the lane of traffic,” outside of lines designating parking spaces. The deputy
investigated “to see if everything’s okay,” by pulling his squad behind the car without activating
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his emergency lights or blocking the vehicle in. The deputy walked up to the driver’s window
which was “either rolled down or down” and asked what they were doing. At that time the deputy
smelled burnt marijuana, which led to further investigation, the discovery of illegal drugs and drug
paraphernalia, and the arrest and charging of Hayes and Crisp. The trial court subsequently
suppressed the evidence recovered, finding that the deputy had made a Terry stop while no
criminal activity was evident.

The Court of Appeals reversed, relying on Wisconsin Supreme Court Case County of Grant v.
Vogt, 2014 WI 76, 356 Wis. 2d 343, 850 N.W.2d 253, finding that the deputy did not seize Hayes
and Crisp until after he smelled the marijuana, and thus the Fourth Amendment was not implicated
prior to that point. The test for whether a seizure has occurred is an objective one, looking at the
totality of the circumstances, and considering “whether an innocent reasonable person, rather than
the specific defendant, would feel free to leave under the circumstances”. There is no seizure
“unless the circumstances of the encounter are so intimidating as to demonstrate that a reasonable
person would have believed he was not free to leave.” In Vogt, a case with similar facts, the officer
had actually rapped on the driver’s window and indicated the driver should roll his window down.
The Court found that “simply trying to make contact” and “not so intimidating as to constitute a
seizure.”

WHAT IS REQUIRED TO STOP A VEHICLE FOR A PARKING/STOPPING
VIOLATION?

State v. Hembel, 5/10/16 (UNPUBLISHED)

Police officer in rural area noted a vehicle pull into a gas station and subsequently leave at
approximately 2:30 a.m. The officer observed the vehicle stop at a nearby four-way stop sign
controlled intersection and remain stopped for some time. The vehicle was then shifted into park
and remained standing at the intersection. No other traffic was evident. The officer approached in
his squad and pulled behind the vehicle. After sitting behind the vehicle for about ten seconds, the
vehicle shifted into gear and began to pull away. The officer activated his emergency lights and
pulled the vehicle over. The driver was contacted and subsequently arrested for OWI. At trial, the
driver testified he was stopped trying to get information from his GPS. The State argued the stop
was reasonable as the officer had probable cause to believe that the driver had violated Wis. Stats.
8§ 346.54 “How to Park and Stop on Streets.” The trial court granted a suppression motion, finding
that the officer did not have such probable cause.

The Court of Appeals reviewed the statute and evidence and noted that § 346.54(1)(a) sets forth
three requirements for parking on streets where traffic is permitted to move in both directions
simultaneously and where angle parking is not clearly designated: (1) a vehicle must be parked
parallel to the edge of the street; (2) it must be headed in the direction of traffic; and (3) it must be
on the right side of the street. As relevant here, 8 346.54(1)(d) also provides that, in parallel
parking, when a vehicle is parked on the right side of the road, it must be parked facing in the
direction of traffic with its right wheels within twelve inches of the curb or edge of the street. The
Court noted that there was no testimony indicating that the wheels were outside the required
distance and all the other testimony indicated that the driver had complied with all the other
provisions of the parking statute. The evidence introduced at the suppression hearing was therefore
insufficient to establish probable cause for the stop of Hembel’s vehicle and the suppression order
was affirmed.*
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*In State v. Houghton, 2015 W1 79, 130, 364 Wis. 2d 234, 868 N.W.2d 143, the court held “that
reasonable suspicion that a traffic law has been or is being violated is sufficient to justify all traffic
stops.” Here, the court noted that “even applying reasonable suspicion, we would nevertheless
conclude the State failed to carry its burden at the suppression hearing.”

WAS THERE REASONABLE SUSPICION TO STOP A CAR WHEN ONE OF THE
REGISTERED OWNERS HAD A SUSPENDED DRIVER’S LICENSE BUT THE
OFFICER COULD NOT TELL IF THAT WAS THE PERSON ACTUALLY DRIVING?

TWO OPPOSING VIEWS

State v. Vitek, 10/27/15 (UNPUBLISHED)
State v. Heinrich 2-25-2016 (UNPUBLISHED)

VITEK:

Officer ran a “warrant check” on a license plate for a vehicle passing by her. Upon checking the
plate, she learned that the operating privileges of “one of the registered owners” was suspended
and that the owner with the suspended operating privileges was a male. The officer could not recall
how many owners were registered to the vehicle and could not see whether the driver of the
vehicle was male, so she “initiated a traffic stop to determine who was driving.” She subsequently
identified Vitek as the driver. While speaking with Vitek, the officer detected a strong odor of
intoxicants and after further investigation she arrested Vitek for third offense OWI. Vitek filed a
motion to suppress the stop of his car which was denied by the circuit court. He appealed arguing
the circuit court erroneously concluded a police officer had reasonable suspicion to stop the
vehicle he was driving based solely on information that the operating privileges of one of the
vehicle’s registered owners was suspended.

The appellate court concluded that when a vehicle has only one owner, and that owner has a
revoked or suspended license, a police officer may reasonably infer, for purposes of initiating a
traffic stop, that the driver operating the vehicle is the owner with the revoked or suspended
license, as opposed to, for example, a permissive user of the vehicle. State v. Newer, 2007 WI
App 236, 306 Wis. 2d 193, 742 N.W.2d 923. The officer in this case knew precisely two facts
prior to initiating the traffic stop: (1) that the vehicle was operating on the roadway; and (2) that
one of an unidentified number of the vehicle’s owners had a suspended license. The officer could
not recall how many owners were identified in the “warrant check.”

Given the record, including the failure to establish the actual number of people who owned the
vehicle Vitek was driving and how many of those people had valid licenses, the State failed to
satisfy its burden of proof to justify the stop of the vehicle. The court stated that even if the officer
did not know at the time how many owners were registered to the vehicle, the stop nonetheless
may have been justified if she was able to match the driver’s characteristics to a description of the
suspended owner. But in this case the officer either could not or did not attempt to do so. The
appellate court reversed the judgment and remanded the case with directions for the circuit court to
grant Vitek’s suppression motion
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HEINRICH:

Around 11:00 p.m. a patrolling officer ran the registration of a vehicle that he was following. The
vehicle had two registered owners, both male, born four years apart (in 1989 and 1993.) The
officer checked the license status for both and found that older had a clean record, but the younger,
if driving, was in violation of the hours permitted by his occupational license. The street lighting
did not permit the officer to see inside the vehicle. He couldn’t even tell if the driver was male or
female. The officer conducted a traffic stop to determine whether Heinrich (the one with an
occupational license) was driving. He was. And he was drunk.

Heinrich filed a motion to suppress, arguing that the arresting officer lacked reasonable suspicion
to make the stop. The trial court concluded that the officer had reasonable suspicion to conduct a
stop to investigate once the officer learned that at least one of the two registered owners of the
vehicle did not have a license that permitted him to drive at that time. The Court of Appeals
affirmed, citing State v. Newer for the proposition that as long as the officer remained unaware of
any facts that would suggest that the owner was not driving, the presumption that the owner was
driving provided reasonable suspicion to conduct a stop.

Heinrich made two failed arguments. First, that reasonable suspicion requires evidence supporting
a belief that there is a greater than 50 percent chance that the driver of the vehicle is violating the
law. Heinrich argued that here, given that there were two registered owners, the officer had, at
best, a 50-50 chance. The Court rejected this argument, noting that the information necessary to
establish reasonable suspicion can be less in both content and reliability than the information
needed to establish probable cause, and probable cause doesn’t even require a greater than 50
percent chance of a law violation.

Heinrich’s second argument recognized that Newer permitted a stop as long as the officer was
unaware of any fact that would suggest the owner was not the driver. Heinrich argued that since
the officer knew that his license did not permit him to drive past 11:00 p.m., the officer was aware
of a fact that suggested Heinrich was not the owner who was driving after 11:00 p.m. Since driving
after 11:00 would have been against the law, Heinrich argued that the officer should have
presumed that Heinrich was not driving and violating the law. The Court disagreed, viewing this
merely as a fact that only marginally increased the possibility that the disqualified driver-owner
was not behind the wheel, and not as a fact that defeated the reasonable suspicion under which the
officer conducted the traffic stop.

The Court did not directly address the fact that the officer could not see the two individuals in the
vehicle with enough clarity to even determine if they were male or female. Instead, unlike in
Vitek, the Court held that when one of two registered owners may not lawfully operate a vehicle,
and there is no objective reason for an officer not to suspect that the disqualified registered owner
is operating a vehicle, there is a “*sufficient probability’” to constitute reasonable suspicion based
on the totality of the circumstances.
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WAS THERE REASONABLE SUSPICION TO STOP A VEHICLE AT
APPROXIMATELY 9 P.M. BECAUSE OF PERCEIVED RAPID ACCERLERATION,
WEAVING WITHIN A LANE AND THE POSSIBILITY THAT THE DRIVER WAS
ATTEMPTING TO AVOID THE POLICE?

City of West Allis v. Michals 1/26/16 (UNPUBLISHED)

A police officer stopped Michals because he believed she was either intoxicated or operating her
vehicle in a disorderly manner. He relied on the following in reaching this belief: (1) Michals’
rapid acceleration from an intersection; (2) Michals’ three abrupt swerves within her own lane; (3)
the officer’s belief that Michals was attempting to avoid him when she made two turns using her
turn signal while he was following her; and (4) the fact that it was 9:11 p.m., a time the officer
believed supported his suspicion that Michals might be intoxicated. The officer could not
determine the speed of her vehicle. The officer also did not know if Michals had any business in
the area, Michals was charged with refusing to submit to a test for intoxication and for a first
offense OWI. Michals filed a motion to suppress the evidence gathered from the traffic stop on the
grounds that there was no reasonable suspicion to stop her car. At the motion Michals testified that
she remembered waiting for the light to turn green at the intersection and that when the light turned
green, she proceeded driving as normal. Michals testified that she was driving a stick shift Mini
Cooper S that could easily be damaged by potholes in the road so she swerved to avoid the
potholes and construction on the road. Michals also testified that she was aware the officer was
behind her when making her turns and did not make any turns in an accelerated fashion. The
circuit court granted Michals’motion to suppress, the case was dismissed, and the State appealed.

The appellate court dismissed the State’s argument that under the totality of the circumstances the
officer had a reasonable suspicion to stop Michals’ vehicle. With regard to the quick acceleration
of Michals’ vehicle, the officer was unable to determine the speed at which Michals was driving.
As to the fact that she swerved three times within her own lane, “[W]eaving within a single traffic
lane does not alone give rise to the reasonable suspicion necessary to conduct an investigative
stop.” State v. Post, 2007 W1 60, 8, 301 Wis. 2d 1, 733 N.W.2d 634. In addition, the circuit court
found Michals’ testimony credible that she swerved within her own lane to avoid potholes and
construction. The appellate court also ruled that Michals’ actions did not show that she was trying
to avoid the officer. The officer’s testimony that Michals was traveling in the opposite direction of
where the vehicle was registered had no significance since he did not know what Michals’ business
was in the area. Any argument as to why Michals was in the area was based purely on speculation
since she did not testify as to why she was driving in the area. Given those factors the time of day
was also not a sufficient reason to stop the vehicle. The appellate court affirmed the ruling of the
circuit court in granting Michals’ motion to suppress.
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OWI ISSUES

WHAT FACTS ARE SUFFICIENT TO PROVIDE A POLICE OFFICER WITH
PROBABLE CAUSE TO REQUEST A PRELIMINARY BREATH TEST (PBT)?

State of Wisconsin v. Swan, 5/5/16 (UNPUBLISHED)

Police were dispatched to a residence at 2:56 a.m. because of “an entry in progress.” The owner
reported that his grandson was not allowed to be at the residence. At that time, the officer observed
the grandson, who smelled of alcohol, run from the residence. The grandson approached a running
vehicle and yelled to the driver, Swan, to “just get out of here.” The officer informed Swan not to
leave the scene. The grandson was subsequently caught and the officer returned to the vehicle and
contacted Swan. Swan was observed to be “really nervous” but did not have an odor of intoxicant
and swan’s eyes were not glossy. The officer observed a half empty bottle of Captain Morgan’s on
the back seat of the vehicle. Swan indicated that the bottle belonged to the grandson. The officer
requested and Swan submitted to a PBT. Swan was subsequently charged with a violation of the
Absolute Sobriety law and for operating with a Prohibited Alcohol Concentration (PAC). Swan
filed motions claiming the officer did not have probable cause to request that Swan perform a PBT.

Following a convoluted and crooked path not worth elaborating upon, this issue landed in the lap
of the Court of Appeals. Wis. Stat. 343.303 states that an officer may request a PBT if the officer
“has probable cause to believe the person is violating or has violated 346.63(1) or (2m)”. (OWI or
Absolute Sobriety) Probable cause to request a PBT is less than the level of probable cause needed
to arrest, but more than the level of proof required for reasonable suspicion for an investigative
stop. County of Jefferson v. Renz, 231 Wis. 2d 293 (1999). Probable cause is determined by the
“totality of the circumstances”. In this case, Swan was 19 years old and was subject to the
Absolute Sobriety law; a half empty bottle of rum was on the backseat; Swan’s friend (the
grandson) had been drinking; Swan appeared really nervous; and all this occurred at 2:36 a.m. The
Court of Appeals concluded that these facts were sufficient to provide the level of probable cause
necessary to request and administer a PBT.

IF ADRIVER REQUESTS AN ATTORNEY BEFORE AGREEING TO A CHEMICAL
TEST AND THE ARRESTING OFFICER FAILS TO STATE THAT THERE IS NO
RIGHT TO AN ATTORNEY, HAS THE DRIVER REFUSED?

In the Matter of the Refusal of FURLONG, 5/26/16 (UNPUBLISHED)

Furlong was legally stopped, investigated and arrested for OWI. The arresting officer read the
“Informing the Accused” form, repeatedly confirming that Furlong understood the information on
the form, and clarifying, explaining, and answering Furlong's questions. Furlong said he would
consent to the requested blood draw. However, Furlong interrupted the officer's explanation of the
next steps in the process to say that he wanted to “lawyer up,” that he wanted to talk to a lawyer
before agreeing to submit to the blood test. The officer asked Furlong if that meant that he had
changed his mind and no longer would agree to voluntarily provide a chemical sample. Furlong
again said that he wanted a lawyer before going “any further with any of this B.S.” When the
officer tried to clarify whether Furlong would submit, Furlong persisted in the position that he
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wanted a lawyer. he officer noted Furlong's conduct as a refusal. After a hearing, the circuit court
found Furlong improperly refused.

Furlong argued on appeal that because the arresting officer did not advise Furlong during pre-test
discussion that he did not have a right to an attorney at that stage, Furlong's repeated requests for a
lawyer cannot be construed as a refusal. Furlong pointed to a sentence in a published court of
appeals opinion: “Repeated requests for an attorney can amount to a refusal so long as the officer
informs the driver that there is no right to an attorney at that point.” State v. Baratka, 2002 WI
App 288, 1 15. The appellate court rejected the argument because the court of appeals statement
conflicted with a statement by the Wisconsin Supreme Court (and Supreme Court precedent
trumps any lower court precedent with which it conflicts.)

In State v. Reitter, 227 Wis.2d 213, 231 (1999), the Supreme Court stated that “where a defendant
exhibits no confusion, [an] officer is under no affirmative duty to advise the defendant that the
right to counsel does not attach to the implied consent statute.” Further, the court in Reitter quoted
an earlier opinion of the Supreme Court, stating that “[a] defendant who conditions submission to a
chemical test upon the ability to confer with an attorney ‘refuses’ to take the test.” Id. at 235
(quoting State v. Neitzel, 95 Wis.2d 191, 205 (1980). The pertinent facts in Reitter matched the
facts in Furlong, with Reitter saying, “I'm not refusing, I just want to talk to my attorney.” There
was no indication in Reitter that the officers told Reitter at any time that he did not have a right to
an attorney at the pre-test stage. On those facts, the Supreme Court explicitly rejected Reitter's
argument that the implied consent statute imposes “an affirmative duty upon police officers to
advise defendants that the right to counsel does not apply to the administration of a chemical test,”
Id. at 237-38, and rejected his argument that repeated requests for an attorney did not constitute an
unlawful refusal.

IS THE DESTRUCTION OF ALCOHOL IN THE BLOOD AN EXIGENT
CIRCUMSTANCE EXCEPTION TO THE REQUIREMENT OF HAVING A WARRANT
IF THE OFFICER HAS DONE NOTHING TO DELAY THE PROCESS AND CANNOT
OBTAIN A WARRANT WITHIN THREE HOURS OF THE DRIVING?

STATE v. VONGVAY, 5/4/16 (UNPUBLISHED)

Vongvay was stopped, investigated and arrested for OWI. At the time of the arrest, Officer
Goetsch could not access driving records and VVongvay had denied any prior OWI arrests.
Vongvay refused the chemical test and was taken to jail but upon arrival, Goetsch learned
Vongvay had a prior OWI conviction. After consulting with others, Goetsch read a new Informing
the Accused form to Vongvay, who again refused. Vongvay was taken across the street to a
medical facility where, without a warrant, his blood was drawn. This occurred almost two and one-
half hours after Vongvay had been driving.

Vongvay filed a motion to suppress on the ground that the officer failed to obtain a search warrant
in violation of his constitutional rights. Goetsch testified that he made the decision to draw blood
without a warrant because he understood the importance of having the blood drawn within three
hours of the traffic stop. He testified that there was an electronic search warrant procedure in place,
but the forms were at the police department and would have taken thirty minutes to obtain.
Additionally, he testified that even if everything went smoothly it would have taken at least a half
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hour to obtain the warrant. The circuit court found that the blood draw met the exigent
circumstances exception. VVongvay appeals.

A blood draw is a search under the Fourth Amendment, and warrantless searches are per se
unreasonable unless they fall within a well-recognized exception. A warrantless blood draw
complies with the Fourth Amendment if: (1) there was probable cause to believe the blood would
furnish evidence of a crime; (2) the blood was drawn under exigent circumstances; (3) the
blood was drawn in a reasonable manner; and (4) the suspect did not reasonably object to the blood
draw. Vongvay cited McNeely, where the U.S. Supreme Court held that the police may not rely
solely on the rapid dissipation of alcohol in blood to establish exigent circumstances. Missouri v.
McNeely, 133 S. Ct. 1552, 1556 (2013).

The Court of Appeals looked to Schmerber v. California, 384 U.S. 757 (1966), where, due to the
fact that “the percentage of alcohol in the blood begins to diminish shortly after drinking stops,” a
police officer may reasonably believe that a delay “to obtain a warrant” would “threaten[ ] ‘the
destruction of evidence.” “ Id. at 770. This concern with destruction of evidence in OWI cases is
reflected in Wisconsin law, which establishes a three-hour window for the automatic admissibility
of blood test evidence. Wis. Stat. § 885.235(1g). Goetsch followed all the proper procedures after
stopping Vongvay, and did not improperly delay in obtaining a warrant. Vongvay lied to Goetsch
about his record, and once Goetsch learned the truth, over two hours after the initial traffic stop, he
reasonably concluded that if he completed the warrant application process he would have risked
the destruction and admissibility of the evidence. Under the circumstances, Goetsch acted
reasonably.

WHAT IS AN INTOXICANT?

State v. Duewell, 3/23/16 (UNPUBLISHED)

In 2012 the defendant inhaled carburetor cleaner while driving; he was pulled over, arrested,
charged, and ultimately pled guilty to two counts of operating a motor vehicle while intoxicated.
Afterward, he moved the circuit court to vacate his convictions, arguing that the term “intoxicant”
as used in WIS. STAT. 8 346.63(1)(a) did not include the carburetor cleaner he inhaled, but only
drinkable alcohol. The defendant argued that his convictions were void because the conduct he was
charged with was a nonexistent crime. The circuit court denied the motion and upheld the
convictions. The defendant appealed.

In 2013, the legislature chose to add a definition for “intoxicant,” and included a “hazardous
inhalant,” which the defendant agreed would include the cleaner he ingested. The main thrust of
his argument was that before the legislature adopted this special definition of “intoxicant,” the
plain meaning of the term only included drinkable consumable alcohol. He contended that if the
term “intoxicant” included substances other than drinkable alcohols and drugs, then there was no
need for the legislature to define the term further to include “hazardous inhalants.” The appellate
court noted there are many reasons that the legislature might change a statute or add a new
definition and he ignored the obvious possibility that it was not a change to the law, but rather the
legislature’s attempt to clarify and enshrine what it thought was already the law. The court
concluded the plain meaning of “intoxicant” included any substance that has an intoxicating effect
and affirmed his convictions.
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IF THE TIME OF DRIVING CANNOT BE ESTABLISHED, IS ABLOOD TEST RESULT
RELEVANT AND ADMISSIBLE THROUGH EXPERT TESTIMONY, OR DOES IT RUN
AFOUL OF DAUBERT?

State v. Spizzirri, 12/23/15 (UNPUBLISHED)

A unique set of facts triggered a Daubert analysis in a case involving a blood test. Under Wis. Stat.
8 885.235(3), if a blood sample is not taken within 3 hours after the event to be proved, evidence
of the person’s BAC as shown by the chemical analysis of the blood sample is admissible only if
expert testimony establishes its probative value.

A car was discovered at 8 p.m., sitting on a boat launch with its headlights on and engine running.
The location was well off of the highway, and only accessible through a bike path. Spizzirri was
passed out in the car with his upper body lying on the passenger floor board and his legs extended
over the driver-side floor. Leaning into the vehicle, the officer smelled the strong odor of
intoxicants. Spizzirri was belligerent and confused, believing he was in his mother’s driveway. He
would not answer if he had been drinking and was unable to stand on his own to perform field
sobriety tests.

Spizzirri was arrested and his blood, which was collected at 9 p.m., tested at .310. Because he had
more than 6 prior offenses, he was charged with felony OWI and PAC. (Note, he was subject to a
legal limit of .02.)

The blood was collected within three hours of the officer discovering Spizzirri sitting in the car
with the engine running, but the trial court held that the result was only admissible through expert
testimony because the time of the event to be proven (driving or operating on a highway) was not
within three hours of the blood draw. The time of driving was unknown.

In testifying about the blood test for the state, the lab analyst said that he did not know the amount
or timing of Spizzirri’s alcohol consumption or if and when he drove his car in relation to the
blood draw. Spizzirri challenged the relevance and admissibility of the analyst’s testimony as an
expert under Daubert. Spizzirri argued that because the analyst could not tie the blood test result
to the time of driving, his testimony lacked probative value and ran afoul of Daubert’s “goal ... to
prevent the jury from hearing conjecture dressed up in the guise of expert opinion.” State v. Giese,
2014 WI App 92, 1118. The trial court allowed the testimony. The Court of Appeals agreed.

The admissibility of expert testimony is governed by Wis. Stat. § 907.02(1), which codifies the
Daubert rule: “If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion
or otherwise, if the testimony is based upon sufficient facts or data, the testimony is the product of
reliable principles and methods, and the witness has applied the principles and methods reliably to
the facts of the case.”

Daubert and the statute assign to the trial court a gate-keeping function “to ensure that the expert’s
opinion is based on a reliable foundation and is relevant to the material issues.” Id., 118. The
Court of Appeals concluded that the analyst’s testimony was relevant and admissible because
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evidence is relevant if it has any tendency to make the existence of a material fact more or less
probable than it would be without the evidence. Wis. Stat. § 904.01. The Court held that the
testimony that Spizzirri had a BAC of .310 one hour after he was found passed out in his running
car with its headlights illuminated, while stranded on a boat ramp made it more probable that he
was intoxicated when he last drove on a highway. For the Court, the lack of direct evidence
concerning Spizzirri’s alcohol consumption and driving went to the weight of the expert testimony,
which is a matter for the fact finder. Like the officer’s observations of Spizzirri’s condition and
the location of his car, the test result was a piece of circumstantial evidence for the jury to consider
in determining whether Spizzirri committed the charged crime.

IS AN OFFICER’S TESTIMONY ON HGN TEST SUBJECT TO THE DAUBERT
STANDARD FOR ADMISSABILITY?

State v. Van Meter 11/24/15 (UNPUBLISHED)

Prior to an OWI trial, Van Meter sought to preclude evidence of a HGN test he had performed as
part of field sobriety testing. Van Meter asserted the HGN test was an unreliable scientific

test and that the officer’s testimony concerning it did not meet the standard for admissibility for
expert testimony articulated in Wis. Stat. 907.02(1). The trial court denied the motion and
allowed the officer to testify regarding the HGN test at trial. Van Meter was subsequently
convicted and appealed the court’s rulings.

The Court of Appeals concluded that the officer’s testimony regarding the HGN test did not
constitute “scientific, technical or otherwise specialized knowledge” in the form of expert opinion.
The officer’s testimony was not directed at the reason or cause, in a medical or scientific sense,
that one’s eyes “twitch” when intoxicated. The officer did not testify to the scientific reliability of
the test, either generally or in terms of how he applied it to Van Meter. Nor was he asserting he
could determine a precise level of intoxication based on the test. Rather, the Court stated, the focus
of the officer’s testimony was his own observations regarding Van Meter’s performance on the
HGN test. While the officer did reference his training and knowledge regarding application and
interpretation of the test, the court found that permissible in the context of explaining why those
observations were significant to him, and they were not meant to educate the jury on the
underlying “science” of HGN testing.

The court affirmed the judgement, saying the officer ...”merely testified that he was trained to do

HGN testing, he conducted the testing in accordance with that training, and his observations
led him to believe that VVan Meter was intoxicated.”
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MISCELLANEOQOUS LEGAL ISSUES

WHEN DO YOU HAVE TO NOTIFY THE POLICE ABOUT AN ACCIDENT?

City of Rhinelander v. Wakely, 3/8/16 (UNPUBLISHED)

The defendant struck or nearly struck a bicyclist while operating a motor vehicle within the City of
Rhinelander. The bicyclist suffered physical injuries observable at the accident scene including a
gash on his left hand that was open and bleeding. His bicycle was also damaged, but his friend was
able to repair it at the scene. The defendant stopped briefly to speak with the bicyclist and check on
the situation. The bicyclist claimed that during this exchange, he told the defendant that his vehicle
hit the bicycle, but the defendant claimed the bicyclist said he had not been struck by defendant’s
vehicle. The defendant left the accident scene before the police arrived and failed to contact law
enforcement to report the accident. Following an investigation, the defendant was issued a citation
for failing to notify the police of an accident, contrary to WIS. STAT. § 346.70(1). Wakely entered
a plea of not guilty and subsequently was found guilty of the charge after a jury trial. The
defendant appealed.

WIS. STAT. § 346.70(1) provides:

IMMEDIATE NOTICE OF ACCIDENT. The operator or occupant of a vehicle involved in an
accident resulting in injury to or death of any person, any damage to state or other government-
owned property, except a state or other government-owned vehicle, to an apparent extent of $200
or more, or total damage to property owned by any one person or to a state or other government-
owned vehicle to an apparent extent of $1,000 or more shall immediately by the quickest means of
communication give notice of such accident to the police department, the sheriff’s department or
the traffic department of the county or municipality in which the accident occurred or to a state
traffic patrol officer. In this subsection, “injury”” means injury to a person of a physical nature
resulting in death or the need of first aid or attention by a physician or surgeon, whether or not
first aid or medical or surgical treatment was actually received ....

The appellate court states that the defendant’s argument that insufficient evidence was presented at
trial is based upon the false premise that, in order for him to be found guilty of violating 8
346.70(1), he must have caused damage and injury to the “apparent [monetary] extent” he claims
was required by the statute ($200 or more, or total damage to property owned by any one person).
However, the court noted that under § 346.70(1), if the operator of a vehicle is involved in an
accident in which a person is injured that operator is required to report the accident to law
enforcement. The plain language of 8 346.70(1) in no way requires a person’s injuries to reach a
monetary threshold before the accident is reportable. The defendant was required to report the
accident based solely upon the bicyclist’s resulting injury. The appellate court stated the evidence
presented at trial was sufficient to sustain the verdict. The court also rejected the defendant’s claim
about an improper jury instruction and warned him he could have been sanctioned for failing to
file documents with the court in a proper and timely manner. The judgment was affirmed.
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MAY AN OFFICER ARREST A SUBJECT FOR A LOITERING ORDINANCE
VIOLATION FOR OPENLY CARRYING A SEMI-AUTOMATIC RIFLE WHICH
ALARMS WITNESSES?

Village of Somerset v. Mark Hoffman, 5/17/16 (UNPUBLISHED)

Defendant walked down a Village street around noon with a loaded, semi-automatic rifle on his
back. Various individuals, including a crossing guard for a nearby school, saw him and reported
their observations to either the police or personnel at the school. Police officers located the
defendant carrying a loaded handgun on his hip in addition to the rifle on his back. Officers
questioned the defendant about his actions and his reason for carrying the weapons, however the
defendant refused to answer. The defendant was subsequently arrested and convicted of a village
ordinance which prohibits “loiter[ing] or prowl[ing] in a place, at a time or in a manner not usual
for law abiding individuals under circumstances that warrant alarm for the safety of persons or
property in the vicinity.”

The defendant had made what the Court of Appeals decided was a motion to dismiss, after the
prosecution’s case, based on WIS. STAT. § 66.0409(6). The Trial Court denied the motion. The
Court of Appeals reversed that decision.

WIS. STAT. § 66.0409(6) provides:

Unless other facts and circumstances that indicate a criminal or malicious intent on the part
of the person apply, no person may be in violation of, or be charged with a violation of, an
ordinance of a political subdivision relating to disorderly conduct or other inappropriate
behavior for loading, carrying, or going armed with a firearm, without regard to whether
the firearm is loaded or is concealed or openly carried. Any ordinance in violation of this
subsection does not apply and may not be enforced.

The defendant argued he could not be convicted of loitering as defined in the ordinance if the
alarm required under the ordinance was solely caused by his possession of a firearm and there was
no evidence of criminal or malicious intent. The appellate court stated it was clear at the close of
the Village’s case that, when the evidence was viewed in a light most favorable to the Village, the
sole cause for any alarm related to Hoffman’s conduct was that he was walking around the Village,
particularly near a school, with an exposed rifle. The Village produced no evidence indicating
Hoffman had a criminal or malicious intent while carrying a firearm, or from which a jury could
reasonably reach such an inference. Therefore, the court found the case should have been
dismissed at the close of the Village’s evidence.

DO EXIGENT CIRCUMSTANCES ALLOW AN OFFICER, WHO IS ATTEMPTING TO
CONTACT A DRIVER CONCERNING A MINOR TRAFFIC VIOLATION, TO ENTER
THE DRIVER’S GARAGE WITHOUT A WARRANT?

State v. Weber, 10/8/15 (UNPUBLISHED)

A deputy attempted to pull Weber over for a defective brake light. After just a few seconds, Weber
turned into a driveway and drove into an attached garage. The deputy entered the garage and
physically escorted Weber outside the garage. One thing led to another and Weber was arrested for
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OWI. Weber sought suppression of evidence obtained after the deputy entered his garage based on
a warrantless entry. The circuit court denied his motion to suppress. Weber appealed.

The State argued that the deputy was in “hot pursuit” of Weber and this provided exigent
circumstances to enter the garage without a warrant. Weber argued that all “hot pursuits” do not
create exigent circumstances. Weber argued that “hot pursuit” must also include a danger to life,
risk of evidence destruction, or likelihood of escape. He argued that defective brake lights is an
offense in which evidence is not likely to be destroyed and flight was implausible for such a minor
offense. The Court of Appeals agreed with Weber that exigent circumstances did not exist because
there was not a danger to life, risk of evidence destruction, or likelihood of escape. The Court of
Appeals reversed the decision of the trial judge and suppressed all evidence obtained after the
deputy entered the garage.

IN CONTRAST TO MATALONIS, DOES THE COMMUNITY CARETAKER FUNCTION
PERMIT A WARRANTLESS ENTRY INTO A HOME BASED SOLELY ON THE
UNCORROBORATED REPORT OF A NEIGHBOR THAT SHE HEARD YELLING
FROM WITHIN AND BANGING THAT SHOOK A SHARED WALL?

STATE v. DURHAM 6/1/16 (UNPUBLISHED)

A neighbor in what must have been a duplex heard yelling which she could not understand, and
banging which shook the shared wall of her residence. Sergeant Schultz and Officer Neely were
dispatched to the “possible domestic incident.” Neely went to the front door, knocked and rang the
bell while announcing “police department.” He did not see or hear anything that suggested a
domestic incident. Schultz entered the attached open garage and knocked on the interior door. He
did not hear any yelling, banging, cries for help, or complaints of pain coming from inside the
residence. Schultz opened the unlocked door and went in with his gun drawn and announced,
“Prescott police.” The lights were off, but there were lights on in the upper floor. Using his
weapon-mounted flashlight, Schultz let Neely in. Neely identified himself as a police officer and
drew his firearm. Neither officer called out to ask whether everyone was okay, or turned on the
lights. Neither observed anything suggesting there had been a fight or disturbance. They moved
toward the stairs as Durham, a resident, descended. Schultz repeatedly ordered Durham to show
his hands, and Durham refused to do so. Schultz ultimately used a Taser to subdue Durham.
Durham was charged with resisting an officer and disorderly conduct.

The circuit court denied Durham’s suppression motion, concluding that the warrantless entry was
permissible under the community caretaker function and under the exigent circumstances
exceptions to the warrant requirement. The jury found Durham guilty of resisting and not guilty of
disorderly conduct. On appeal, Durham’s challenge to the sufficiency of the evidence as to his
conviction failed. However, the Court of Appeals reversed the circuit court’s denial of the motion
to suppress.

The standard for the community caretaker exception involves proof of the following factors: (1)
whether a search or seizure within the meaning of the Fourth Amendment has occurred; (2) if so,
whether the police were exercising a bona fide community caretaker function; and (3) if so,
whether the public interest outweighs the intrusion upon the privacy of the individual such that the
community caretaker function was reasonably exercised within the context of a home. State v.
Pinkard, 2010 WI 81, { 29.
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It was undisputed that a search occurred when Schultz and Neely crossed the threshold into
Durham's garage and then entered Durham's residence. For the second step of the analysis, the
question was whether there was an objectively reasonable basis to believe there was a member of
the public who was in need of assistance. The only information Schultz and Neely had was that the
neighbor’s report about yelling and banging, and dispatch’s characterization of the situation as a
“possible domestic incident.” The officers did not observe any additional evidence indicating
anyone inside was in need of assistance, nor did they observe anything that corroborated the
neighbor's report. They did not attempt to contact the neighbor for further information or call the
residence to determine whether anyone was inside. Once inside, they did not call out to ask if
everyone was okay or if anyone needed help, nor turn on any lights. Neither officer observed
anything suggesting there had been a fight or disturbance. Nevertheless, they proceeded farther
into the home, with their weapons drawn.

On these facts, the Court held that the officers lacked an objectively reasonable basis to conclude
anyone inside Durham'’s residence needed assistance. The uncorroborated neighbor’s report,
without more, was insufficient to allow a reasonable officer to conclude a member of the public
requires aid. For essentially the same reasons the Court rejected the argument that exigent
circumstances existed which made the warrantless entry permissible.

The Court distinguished the Supreme Court's recent community caretaker decision in State v.
Matalonis, 2016 W1 7. In Matalonis, the officers were confronted with an injured individual who
reported having been battered by multiple people, and they followed a blood trail to a nearby
residence. They heard loud bangs coming from inside that home, and when Matalonis opened the
door, he was shirtless and out of breath, and police observed additional blood inside.

ISIT AVIOLATION OF THE DISORDERLY CONDUCT LAW TO VIEW
PORNOGRAPHY IN A PUBLIC LIBRARY?

State v. Reidinger 1/26/16 (UNPUBLISHED)

The defendant was observed by students in a college library watching pornographic material on the
computer next to them. University police met with the complaining students, who showed the
officers a picture they had taken of Reidinger’s computer screen that showed pornographic images.
The students told the officers his behavior made them feel uncomfortable. An officer also
personally observed Reidinger watching pornographic material on the computer. Reidinger told the
officer he had a constitutional right to view pornographic material at a public library. Reidinger
was issued a citation for disorderly conduct and following a bench trial he was found guilty of
disorderly conduct. He appealed arguing this was a violation of his First Amendment rights.

Reidinger was not cited under a statute that prohibited public viewing of obscene materials, rather,
he was cited for disorderly conduct. While disorderly conduct laws may have the incidental effect
of limiting certain speech, it has long been recognized that there is a valid countervailing interest in
preserving public order. See Feiner v. New York, 340 U.S. 315, 320 (1951); State v. Zwicker, 41
Wis. 2d 497, 509, 512-13, 164 N.W.2d 512 (1969). In this case there was ample evidence that
Reidinger’s public viewing of pornography at the library was indecent or otherwise disorderly and
that it tended to provoke a disturbance. The appellate court noted that the State need not prove that
an actual disturbance resulted from Reidinger’s conduct, only that the conduct was of a type that
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tended to cause or provoke a disturbance. See City of Oak Creek v. King, 148 Wis. 2d 532, 545,
436 N.W.2d 285 (1989). The appellate court affirmed the judgment of the circuit court.
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