STATE OF WISCONSIN IN THE SUPREME COURT

In re Matter of the creation of MEMORANDUM IN
a Judicial Code Review Committee SUPPORT OF PETITION
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This matter comes before the Wisconsin Supreme Court upon the petition of Chief
Justice Shirley S. Abrahamson of the Wisconsin Supreme Court to create a committee to review
the Wisconsin Code of Judicial Conduct, Supreme Court Rule Chapter 60. A review of the
Wisconsin Code of Judicial Conduct based on the substantive additions and revisions to the
American Bar Association's (ABA) Model Code of Judicial Conduct that were adopted in
February 2007 by the ABA's House of Delegates and thereafter is appropriate.

Following the ABA’s adoption of a revised model code 2007, many states began the
process of looking at that new model code and making decisions about whether it should be
adopted and in what form. Twenty seven states (27) have completed a review process and
approved a revised judicial code based the ABA’s 2007 revision.

At the 2012 Judicial Conference and at judicial education seminars, Executive Director
James C. Alexander has recommended a review of the Wisconsin Code of Judicial Conduct
because much has changed since 1990. A review committee created by this court will be able to
take advantage of the other states' studies of the model code and final reports and
recommendations for judicial conduct rules. A review at this time would afford the committee
and the court with the benefit of the deliberations and comments of dozens of states. In addition,

the history of the ABA commission’s proposals for 2007 model code and comments are readily



available on the ABA’s Web site.® We have in the past adopted and adapted the ABA Model
Code because similarities in judicial conduct provisions across the country provide guidance to
the Wisconsin Judicial Commission and this court with interpreting the rules. All of this
information contributes significantly to the understanding and interpretation of the provisions in
the code.

The American Bar Association has played an instrumental role in establishing
appropriate standards for judicial conduct for over 80 years. In response to increasing public and
professional concern about the behavior of judges, the ABA promulgated the Canons of Judicial
Ethics in 1924 containing 36 provisions that were distributed nationwide for courts to use in
adopting state standards. The canons were not originally intended as a basis for disciplinary
actions but these basic ethical guidelines have gradually shifted from recommendations to
mandatory standards governing judicial conduct. Many states have adopted them as substantive
rules governing all aspects of judicial conduct. The ABA changed the canons to the Model Code
format in 1972 and revised the Model Code in 1990. The ABA amended the model code on
August 6, 1997, August 10, 1999, and August 12, 2003, and revised the code again in 2007 and
2010.2

This court has conducted reviews of the state judicial code previously. The Beilfuss-
DeWitt Committee conducted a comprehensive review of the code. The Fairchild Commission
reviewed code provisions governing political and campaign activity of judges and candidates for

judicial office. A brief history of their work is set forth below.

! This site,

http://www.americanbar.org/groups/professional responsibility/policy/judicial code revision project.html,
contains the archives of the work of the ABA Joint Commission to Evaluate the Model Code of Judicial

Conduct from 2003-2007.

2 The current model code is available at

http://www.americanbar.org/content/dam/aba/administrative/professional responsibility/2010 mcjc_final for webs
ite.authcheckdam.pdf.
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Beilfuss-DeWitt Committee: On July 1, 1996, this court repealed and recreated Supreme

Rule Chapter 60 and adopted provisions of the ABA’s 1990 Model Code.® The revised
Wisconsin Code of Judicial Ethics was culmination of work commenced in 1985 when the court
created the Code of Judicial Ethics Review Committee. Retired Chief Justice Bruce F. Beilfuss
chaired the committee charged with reviewing the Wisconsin code and making recommendations
for its revision. The review committee, chaired by Attorney Jack DeWitt following the death of
Justice Beilfuss, filed its report and recommendations May 11, 1987. Then the committee and
court learned that the American Bar Association, whose 1972 Code of Judicial Conduct had
served as the basis for the review committee's recommendations, was conducting a study of the
model code. Consequently, the court withheld further action on the review committee's report
pending the outcome of the ABA study and directed the review committee to consider and make
any revisions to its recommendations that might be necessitated by ABA action on the model
code.

After the ABA adopted a revised Code of Judicial Conduct August 7, 1990, the review
committee filed a revised report October 15, 1991, and the court held a public hearing on it
March 17, 1992. Upon consideration of the presentations made at that hearing and the material
filed with the court, the court declined to adopt the proposed revision of the Code of Judicial
Ethics.*

In 1995, in response to the petition of the Wisconsin Committee of Chief Judges, the

court undertook a re-examination of the review committee's proposal. Following lengthy and

% Rule order 95-05, In the Matter of the Amendment of the Supreme Court Rules: SCR Chapter 60 -- Code of
Judicial Ethics, July 1, 1996, available at
http://www.wicourts.gov/sc/rulhear/DisplayDocument.pdf?content=pdf&seqNo=87583 (eff. Jan. 1, 1997). The
court further amended the rules in an order issued on December 20, 1996. See Rule order 95-05 available at
http://www.wicourts.gov/sc/rulhear/DisplayDocument.pdf?content=pdf&seqNo=1036.

* In the Matter of Review of the Code of Judicial Ethics, SCR Chapter 60, 169 Wis.2d xv (June 24, 1992) ("The
court has decided to retain the Code of Judicial Ethics as currently set forth in chapter 60 of the Supreme Court
Rules."™)
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intensive consideration and revisions to that proposal, the court determined that a revised Code
of Judicial Conduct should be adopted for the guidance and regulation of the conduct of
Wisconsin judges.

Fairchild Commission: On March 7, 1997, this court created the Commission on Judicial

Elections and Ethics. Judge Thomas E. Fairchild, U.S. Court of Appeals for the Seventh Circuit,
chaired the commission charged with reviewing the provision of the Wisconsin Code of Judicial
Conduct addressing political and campaign activity of judges and candidates for judicial office.
On June 4, 1999, the commission filed its final report. The commission's report proposed the
retention or revision of specified provisions of the Wisconsin Code of Judicial Conduct. On
October 29, 2004, the court amended the Wisconsin code.”

Proposal for Judicial Code Review Committee: This memorandum is filed in support of

the rule petition to create a committee to review the Wisconsin Code of Judicial Conduct,
Supreme Court Rule 60. The petition sets forth the proposed charge of and guidelines for a
committee to conduct a review of the Wisconsin Code of Judicial Conduct. The proposed
membership of the Judicial Code Review Committee represents a diverse group from the legal
profession, business, academic institutions, and community organization active in governmental
affairs. The committee will be supported by reporters to assist with meetings, research,
compilation of information, and drafting of any proposed revisions to the code. Dean Joseph
Kearney of the Marquette Law School and Dean Margaret Raymond of the University of

Wisconsin Law School have expressed a willingness to assist in recruiting one or more faculty

> Rule petition order 00-07, In the matter of the Amendment of Supreme Court Rules: SCR Chapter 60, Code of
Judicial Conduct — Campaigns, Elections, Political Activity, Oct. 29, 2004 (eff. Jan. 1, 2005), available at
http://www.wicourts.gov/sc/rulhear/DisplayDocument.pdf?content=pdf&seqNo=939. See Siefert v. Alexander,
608 F.3d 974 (7" Cir. 2010), cert. denied, 131 S. Ct. 2872 (2011).
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members to serve as a reporter. The committee’s report and any recommendations for changes

would be filed with this court within eighteen months of the committee's first meeting.



