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STATE OF WISCONSIN  
SUPREME COURT 

______________________________________________________________________________ 
 
In the matter of:       Docket Nos. 13-07; 13-13 
 
The Petition of the State Bar of Wisconsin 
Proposing Revisions to SCR 10.04 and SCR 
10.05 Relating to Officers and the Board of 
Governors of the State Bar of Wisconsin; 
 
and 
 
The Petition to Review Changes in State Bar 
Bylaws 
 
______________________________________________________________________________ 
 

STATE BAR OF WISCONSIN’S COMBINED BRIEF 
IN SUPPORT OF AMENDMENTS TO ITS BYLAWS AND  

PROPOSED CHANGES TO THE SUPREME COURT RULES 
______________________________________________________________________________ 
 

INTRODUCTION 

Suppose the Treasurer of the State Bar of Wisconsin (“State Bar” or “Bar”) 

pleaded guilty to sexually assaulting a 15 year old boy, or the President was found to have 

mishandled more than $500,000 in public funds while serving as President, or used powers as 

President to inappropriately remove members from an ethics committee because those members 

had connections to a law firm with which the President was engaged in a bitter fee dispute.1  

Such conduct could be a basis for removal if that person was a member of the United States 

Congress or the Wisconsin legislature.  See U.S. Const. art. 1, § 5, cl. 2; Wis. Const. art. IV, § 8 

(both creating procedures for removal upon two-thirds vote of members).  Removal, however, 

                                                 
1 These examples are not merely hypotheticals, but actual cases of two different state bar presidents in Kentucky and 
the treasurer and would-be-future president of the Minnesota State Bar.  See Ky. Bar Ass’n v. Catron, 229 S.W.3d 
910 (Ky. 2007); Bonar v. Ky. Bar Ass’n, 405 S.W.3d 465 (Ky. 2013).  News articles discussing the sexual assault of 
a child by the Minnesota state bar treasurer are attached as Exhibit A.  These cases are discussed more fully below.   
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would not be possible if those same violations were committed by a governor or officer of the 

State Bar of Wisconsin.  Unlike other state bars throughout the country, neither the Wisconsin 

Supreme Court Rules nor the bylaws of the State Bar of Wisconsin provide a mechanism for 

removal of officers or governors.   

The State Bar has taken two steps to remedy that situation, both of which are 

challenged in the pending petitions.   

First, on June 12, 2013, 95% of the Board of Governors voted to approve bylaws 

creating procedures relating to the manner of succession in the event of a vacancy among 

officers or governors of the State Bar, the definition of a vacancy, and the terms under which an 

officer or member of the Board of Governors could be removed.2  Second, Petition 13-07 was 

filed by the State Bar to amend Supreme Court Rules 10.04 and 10.05 to provide clarity and 

resolve inconsistencies within the Rules and to remove any question concerning the propriety of 

the removal procedures set out in the bylaws.   

Challenges to both actions are before this Court.  The Bar’s petition to amend the 

Supreme Court Rules, No. 13-07, has been opposed by Attorney Steven Levine in a 

memorandum filed on December 5, 2013.  On September 11, 2013, Petition 13-13 was filed by 

                                                 
2 These provisions have been reproduced in previous filings, but are provided again here for the Court’s 
convenience:   

Article II, Section 7(b).  Removal by Board of Governors.  An officer shall be removed if the officer is 
unable or unwilling to fulfill his or her duties, or if the officer’s conduct while in office is contrary to the 
best interest of the State Bar as determined by an affirmative vote of 75 percent of the total membership of 
the Board of Governors (including the officer subject to the motion to remove).  Before any vote on the 
motion, notice of the motion to remove and of the grounds alleged against the officer, and an opportunity to 
be heard by the Board must be given to the officer.   

Article III, Section 10(b).  Removal by Board of Governors.  A governor shall be removed if the governor 
is unable or unwilling to perform his or her duties, or if the governor engages in conduct which is contrary 
to the best interest of the State Bar as determined by the affirmative vote of 75 percent of the total 
membership of the Board (including the governor subject to the motion to remove).  Before any vote on the 
motion to remove the governor, notice of the motion and of the grounds alleged against the governor, and 
an opportunity to be heard by the Board must be given to the governor. 
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27 active members of the State Bar of Wisconsin asking this Court to review and reject the 

Board of Governors’ amendment of Article II, Section 7(b), and Article III, Section 10(b), of the 

Bar’s bylaws which allow for removal of officers or members of the Board.3  

By Order dated October 2, 2013, this Court informed the parties that it would 

address petitions 13-07 and 13-13 together and directed the parties to brief their respective 

positions.  In docket 13-13, the opposition argues that the amended bylaws regarding removal are 

inconsistent with SCR 10.04(1) and 10.05(3) and are therefore void; or, alternatively, that the 

bylaw amendments are unacceptably vague, threaten First Amendment rights, and are 

undemocratic and unnecessary.  In docket 13-07, these same arguments are repackaged in a 

different form, but the substance of the arguments is the same.   

The actions taken by the Board of Governors – to amend the bylaws and to ask 

this Court to amend the Supreme Court Rules – were appropriate.  The bylaw amendments were 

necessary to conform to good governance practices, the wisdom of which is illustrated by the 

problems other state bar associations have experienced.  Petitioning this Court to amend SCR 

10.04 and 10.05 was also appropriate to provide clarity and resolve inconsistencies within the 

Rules and to create a mechanism for enforcement that is currently absent from the Rules.   

The opposition attempts to paint a picture of a “rush to judgment” by the State 

Bar, suggesting that the amendments were hastily passed with little thought or deliberation, and 

that removal threatens First Amendment rights, undermines this very Court, and threatens the 

democratic process.  That picture is not reality.  The Board spent years of careful study and 

consideration before adopting the challenged bylaws, modeled the removal provisions on those 
                                                 
3 The dockets are separate because the procedural rules for bylaw amendments differ from the requirements to 
amend Supreme Court Rules.  A bylaw change requires a 2/3 vote of the members of the board of governors, subject 
to a review by this Court upon a petition signed by 25 or more active members of the State Bar of Wisconsin.  See 
SCR 10.13(2).  A change to Supreme Court Rules can only be done by this Court presented through a petition by the 
board of governors or upon a petition approved by members through a referendum procedure.  See SCR 10.13(1).   



4 
4842-1034-5239. 

existing in other bar associations, and was motivated by a desire to avoid problems experienced 

by other state bar associations that led to questions about how the State Bar would handle similar 

situations without appropriate provisions in its bylaws.  Moreover, the State Bar purposefully did 

not make removal easily accomplished, but conversely established a high bar for removal 

coupled with due process rights for the individual involved.  This provides sufficient safeguards 

from the parade of horribles the opposition theorizes will occur if this Court approves the 

amended bylaws and proposed changes to the Supreme Court Rules.   

This Court should approve the amended bylaws, adopt the proposed changes to 

SCR 10.04 and 10.05, and reject the opposition’s proposal that any change by the Court should 

limit removal to officers or governors whose licenses to practice law have been revoked or 

suspended. 

BACKGROUND 

A. The Board of Governors’ Acted with Care and Deliberation in Amending the 
Bylaws to Create a Procedure for Removal that Protects both the Bar and 
the Officer/Governor Involved.   

In its Petition, the State Bar did not provide the Court with a full recitation of the 

process that resulted in the adoption of the challenged bylaws.  A more complete recitation of 

these facts is now necessary to expose the fallacy of the opposition’s suggestion that the 

amended bylaws were hastily passed without proper study and consideration.   

Establishing a removal procedure has been considered by the State Bar for years, 

dating back at least to 2003 as part of a package of comprehensive changes to the bylaws.4  

                                                 
4 The Board of Governors meeting minutes can be found online here: 
http://www.wisbar.org/formembers/groups/leadership/BoardOfGovernors/Pages/FileCabinet.aspx?CurrentPath=BO
G+Meeting+Minutes%2f. The minutes will hereafter be referred to by date of meeting. 

The meeting materials from 2008 to present are also online here: 
http://www.wisbar.org/formembers/groups/leadership/BoardOfGovernors/Pages/FileCabinet.aspx?CurrentPath=BO
G+Meeting+Materials%2f.  Any minutes relied on prior to 2008 are attached as an exhibit to this brief.   

http://www.wisbar.org/formembers/groups/leadership/BoardOfGovernors/Pages/FileCabinet.aspx?CurrentPath=BOG+Meeting+Minutes%2f
http://www.wisbar.org/formembers/groups/leadership/BoardOfGovernors/Pages/FileCabinet.aspx?CurrentPath=BOG+Meeting+Minutes%2f
http://www.wisbar.org/formembers/groups/leadership/BoardOfGovernors/Pages/FileCabinet.aspx?CurrentPath=BOG+Meeting+Materials%2f
http://www.wisbar.org/formembers/groups/leadership/BoardOfGovernors/Pages/FileCabinet.aspx?CurrentPath=BOG+Meeting+Materials%2f
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These amendments to the bylaws, which included a provision on removal upon a vote of 60 

percent of the total membership of the Board, were passed by the Board of Governors by vote of 

44-1 at the May 7-8, 2004 meeting.5  Although the State Bar never published notice of these 

changes or filed a certified copy of the bylaws with this Court, and the bylaws were thus not 

officially enacted, it served as a basis for future amendments and revisions as the State Bar 

continued to study and look for ways to improve both the bylaws and Supreme Court Rules.   

The State Bar again considered creating a provision on removal beginning in 2010 

when both a bylaws revision committee and governance committee studied the issue.  Led by 

then-President Jim Boll, the State Bar created several committees to study and review various 

aspects of the State Bar.  The governance committee was tasked with the responsibility of 

studying and making recommendations for improvements in how the Board of Governors 

functions.  To make its recommendations, the governance committee was asked to complete a 

comprehensive review of the State Bar’s bylaws and the Supreme Court Rules and to make 

recommendations for any necessary changes.  The governance committee memorialized its 

findings and recommendations in a memorandum dated May 1, 2013.  (Attached as Exhibit C.)  

The committee noted specifically in the memorandum that it was making its recommendations 

after study of other state, local, and national bar associations as well as work done by the 2010-

11 bylaws revisions committee.  (Id.)   

In addition to the recommendations made by the governance committee, examples 

of misconduct in office by state bar presidents and officers in other states motivated the 

governance committee to recommend adoption of a removal procedure.  While the misconduct 

                                                                                                                                                             
Attachment N of the 11/14/03 BOG minutes which detail comprehensive proposed reforms to various SCRs and 
State Bar bylaws is attached as Exhibit B.   
5 Exhibit B at Att. N-37.; see also March 7-8, 2003 meeting minutes at 9.   
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seen in other states had, fortunately, not occurred in Wisconsin, it clarified the need to create a 

mechanism for removal to protect the Bar’s best interests if such a situation ever arose.   

The governance committee provided numerous updates to the Board of Governors 

as it did its work.  At the September 28-29, 2012 meeting in Wausau, Governor Frederick Kaftan 

reported to the Board that the committee was working on creating removal provisions to deal 

with misconduct.6  Governor Kaftan provided additional updates to the Board at both the 

December 7, 20127 and February 1, 20138 meetings in Madison.  In April of 2013, another 

update was provided to the Board and outlined the committee’s preliminary recommendations 

regarding the terms under which an officer or member of the Board could be removed.9   

At the June 12, 2013 meeting in Madison, the Board of Governors was presented 

with the amended bylaws regarding succession, vacancy, and removal.10  Governor Levine’s 

motion to amend the bylaws by specifying that removal could not be based on conduct protected 

by the First Amendment failed by a 34 to 3 vote on a show of hands.  (Id. at 10)  The motion to 

amend the bylaws then passed on a 38 to 2 vote.  (Id.)   

The amended bylaws creating provisions for removal are almost identical to the 

provisions passed nearly unanimously by the Board of Governors in 2004, with one significant 

exception.  In 2004, only a 60 percent vote of the total membership of the Board was needed for 

removal.  The current, challenged bylaws increased that requirement to 75 percent.  To put this 

                                                 
6 September 28-29, 2012 meeting minutes at 8-9. 
7 December 7, 2012 meeting minutes at 7.   
8 February 1, 2013 meeting minutes at 6.   
9 April 19, 2013 meeting minutes at 11.   
10 June 12, 2013 meeting minutes at 9.   
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number in perspective, there are currently 52 members of the Board of Governors.11  Thus, it 

would require 39 votes to remove (the subject of removal gets to vote), and the vote may only 

occur after the governor or officer subject to removal has had an opportunity to present his/her 

case to the Board of Governors about why removal is inappropriate or unnecessary.12 

By raising the requirement for removal from 60 percent to 75 percent, the bylaws 

impose a significant burden for removal that is only likely to be satisfied by substantial and 

egregious misconduct.   

B. The Governance Committee Also Recommends Changing the Supreme 
Court Rules. 

In addition to amending the bylaws, the governance committee recommended that 

the State Bar petition this Court to change Supreme Court Rules 10.04 and 10.05.  As part of its 

review, the committee found inconsistencies in the Rules which dictated certain standards and 

requirements, but provided no mechanism for enforcement, and chose to adopt enabling 

language consistent with that found in a number of other Rules. 

ARGUMENT 

Both the amendment of the bylaws and the petition to amend Supreme Court 

Rules 10.04 and 10.05 are appropriate and should be approved by this Court.  The amended 

bylaws are an important step to ensure good governance and provide an ability to deal with 

                                                 
11 “The board comprises the association's five officers, and the immediate past president, all of whom are ex officio 
members-at-large of the board, 35 members elected from the State Bar districts, one member selected by the Young 
Lawyers Division, one member selected by the Government Lawyers Division, one member selected by the Senior 
Lawyers Division, and five members selected by the Nonresident Lawyers Division, and three nonlawyers appointed 
by the Wisconsin Supreme Court….”  
http://www.wisbar.org/formembers/groups/leadership/boardofgovernors/pages/home.aspx#File+Cabinet  
12 Effectively, the requirement is higher than 75% since there are always some governors absent from any particular 
board meeting.  For example, at the February 1, 2013 meeting, there were only 45 members present.  Nevertheless, 
the challenged bylaws still require 75 percent of all members of the Board, not just those present, to remove an 
officer or governor.  So if a vote on removal was held when the Board was situated as it was at the February 1, 2013 
meeting, it would take 88 percent of those present members to agree.   

http://www.wisbar.org/formembers/groups/leadership/boardofgovernors/pages/home.aspx#File+Cabinet


8 
4842-1034-5239. 

misconduct by officers or governors, and the rule changes are necessary to clarify and resolve 

internal inconsistencies which currently exist.  While Wisconsin has been fortunate to have had 

no problems to date, situations faced by other state bar associations have highlighted the 

necessity and desirability of creating a removal process.   

I. THE AMENDED BYLAWS ARE NOT VOID.  

A. The Bylaws are Not Inconsistent with Existing Supreme Court Rules. 

The Board of Governors is authorized to “adopt bylaws and regulations, not 

inconsistent with this chapter, for the orderly administration of the association’s affairs and 

activities.”  SCR 10.05(4)(a)8.  The opposition argues that Article II, Section 7(b), and Article 

III, Section 10(b) of the amended bylaws are void because they are inconsistent with the 

Supreme Court Rules – specifically, SCR 10.04(1) and 10.05(3) which define the term for 

officers and governors to be “2 years.”  Since removal of an officer or governor would 

necessarily make that term less than “2 years,” the opposition contends that the amended bylaws 

are inconsistent with the Rules and therefore void.   

The opposition’s argument should be rejected, as it inappropriately takes a very 

limited and narrow reading of selected Supreme Court Rules as opposed to the entire “chapter” 

as required.  Supreme Court Rule 10.05(4)(a)8 prohibits only bylaws which are inconsistent 

“with this chapter.”  Thus, in determining whether the amended bylaws are inconsistent, a review 

of the entire “chapter” is required, not just selected provisions.  When reviewing the entire 

“chapter,” it is evident that the amended bylaws are not inconsistent with the Rules.   

As noted in the State Bar’s original petition to this Court seeking the revision to 

the rules, SCR 10.03(3)(c) prohibits inactive or judicial members from holding any office in the 

State Bar.  In addition, SCR 10.04(1) states that “only active members of the state bar residing 

and practicing law in Wisconsin are eligible to serve as present or president-elect of the 
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association.”  The Rules also require that the State Bar “promote the public interest by 

maintaining high standards of conduct,” SCR 10.01(2), and state that the purpose of the Bar is to 

“foster and maintain . . . high ideals of integrity, learning, competence and public service and 

high standards of conduct.”  SCR 10.03(3)(c).   

These Rules prescribe specific requirements for any member to hold office in the 

State Bar:  s/he must be an active member, cannot be a member of the judiciary, and should also 

maintain high standards of conduct by fostering and maintaining high ideals of integrity.  If any 

of these requirements cease to exist, a member is no longer eligible to serve, but there is no 

mechanism in place to ensure that the member is removed from the position.  Creating a 

mechanism for enforcement of these requirements cannot be found to be a conflict with the rules. 

But at a more basic level, the opposition’s arguments engraft a nonsensical 

requirement onto the rules.  The opposition’s reading of the rules would prove unworkable in 

situations where, for example, an officer or governor wants to resign, or becomes ill and can no 

longer serve.  At the extreme, a governor or officer could die before the term of exactly “2 years” 

is completed.  Or consider a situation where a governor or officer is elected or appointed to the 

judiciary before his/her term expires.  In any of these situations, a governor or officer would not 

be able to complete a precise “2 year” term.  If the opposition’s position was correct, however, 

the Rule would both require and prohibit the completion of a “2 year” term.  Such an 

interpretation would be illogical and absurd, a result this Court should avoid. 

When this Court reviews and interprets statutory language, it is a cardinal rule that 

the interpretation should avoid an absurd result and that competing statutes should be construed 

in a manner that harmonizes the statutes and serves a logical purpose.  See, e.g., Johnson v. 

Masters, 2013 WI 43, ¶ 13, 347 Wis. 2d 238, 830 N.W.2d 647.  While Supreme Court Rules are 
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not by definition statutes, the same logical analysis should apply.  Reading the term requirements 

in the Supreme Court Rules to be precisely “2 years” and never any shorter, creates conflict with 

the requirements of SCR 10.03(3)(c).  Providing a mechanism to enforce SCR 10.03(3) and 

harmonize the rules is “not inconsistent” with Chapter 10, and it is therefore within the authority 

of the Board of Governors.   

B. Amending SCR 10.04 and 10.05 as Proposed by the State Bar Does Not 
Remove this Court’s Input.   

The opposition also argues that providing that the procedures for removal shall be 

as set forth in the bylaws itself is a strategy designed to prevent the Court from having direct 

input into the language of any future provisions adopted by the Board of Governors.  This is 

untrue.  Delegating to the Board the authority to adopt basic procedures for the governance of the 

Bar is not a unique concept, and a number of other Rules contain similar provisions.  See, e.g., 

SCR 10.03(6) (allows for the suspension of a member who fails to pay annual dues “in the 

manner provided by the bylaws”); SCR 10.04(1) (officers are nominated and elected “in the 

manner provided by the bylaws.”); SCR 10.05(3) (nominations and elections of members of the 

board of governors shall be conducted in accordance with the provisions of the bylaws).  

Deferring the specifics to the bylaws creates an easier mechanism for the Board to make changes 

and ensure that the Court’s limited resources need not be squandered on day-to-day governance 

issues of the Bar.  If experience teaches that further amendments to the removal procedures are 

necessary in the future, the Board can more easily change the bylaws to address any perceived 

problems without the need to bother this Court to further amend the Rules. 

The argument that this common provision removes this Court’s involvement in 

future changes where necessary ignores the very challenge in this very case.  Future bylaws 

amendments will still require publication in the Wisconsin Lawyer and the filing of a certified 



11 
4842-1034-5239. 

copy with the clerk of this Court.  See SCR 10.13(2).  If members are dissatisfied with proposed 

changes, they can petition for review of the bylaws with this Court, under the same procedure 

currently being utilized here, but this Court need only be involved when and if necessary, not 

every time a revision is proposed.  In short, any concern that this Court’s input would be 

precluded by the proposed change is simply misplaced.   

C. Removal is an Appropriate Subject of a Bylaw. 

The opposition also contends that the removal bylaw is void because it is not 

“administrative” in nature and therefore outside the scope of a permissible bylaw.  See SCR 

10.05(4)(a)8 (board of governors may “adopt bylaws and regulations, not inconsistent with this 

chapter, for the orderly administration of the association’s affairs and activities.”).  The 

opposition does little to support its contention that removal is not administrative in nature, other 

than citing U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 832-36 (1995), for the proposition 

that an “administrative” activity is something along the lines of whether elections shall be 

conducted via paper ballot or done electronically.  It is unclear how Thornton – which 

determined whether the State of Arkansas could pass a state constitutional amendment to limit 

the terms for its elected members of Congress – supports the opposition’s position.  The State 

Bar does not disagree that the procedure used to conduct elections is administrative in nature.  

But the opposition does not articulate, nor does Thornton explain, why the procedure for removal 

of an officer or governor of the Bar also is not administrative in nature, particularly when the 

procedure by which those same officers and governors are nominated and elected is prescribed in 

the bylaws.  SCR 10.04(1) (officers are nominated and elected “in the manner provided by the 

bylaws.”); SCR 10.05(3) (nominations and elections of members of the board of governors shall 

be conducted in accordance with the provisions of the bylaws).   
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Arguing that the challenged bylaws are not “administrative” is not an appropriate 

reason to reject the State Bar’s enacted procedures for removal.  As explained below, the 

removal provisions are in fact intended to ensure “the orderly administration of the association’s 

affairs and activities” as explicitly required by the Rules.  No more is required. 

II. THE CHALLENGED BYLAWS WERE APPROPRIATELY MODELED FROM 
PROVISIONS ADOPTED BY OTHER STATE BAR ASSOCIATIONS.   

The State Bar is not the first bar association to prescribe a mechanism for removal 

of officers or governors.  In developing the challenged bylaw, the governance committee studied 

the work of numerous other organizations.  As is evidenced by the examples below, similar 

removal procedures are common not only in numerous other state bar associations, but also state 

bar sections, young lawyer associations, and local federal bar associations like the Wisconsin 

Western District Bar Association: 

Washington 
 
Section IV. A. 4.13 
 
Any Governor may be removed from office for good cause by a 
75% vote of the entire Board of Governors exclusive of the 
Governor subject to removal, who shall not vote.  The vote shall be 
by secret written ballot.  Good cause for removal shall include 
incapacity to serve or conduct or activities that bring discredit to 
the Bar.   
 
Indiana 
 
Bylaw X. F.14 
 
Any elected or appointed officer shall be automatically removed 
from office by reason of termination of membership in the 
Association, death, disability or disqualification (as determined by 
a two-thirds vote of the Board of Governors).  In addition, an 

                                                 
13 http://www.wsba.org/News%20and%20Events/~/media/Files/About%20WSBA/Governance/WSBA%20Bylaws/ 
Current%20Bylaws.ashx at 27-28 (emphasis added).   
14 http://inbar.org/Portals/0/downloads/bog/BOG%20Bylaws.pdf at 11 (emphasis added).   

http://www.wsba.org/News%20and%20Events/~/media/Files/About%20WSBA/Governance/WSBA%20Bylaws/Current%20Bylaws.ashx
http://www.wsba.org/News%20and%20Events/~/media/Files/About%20WSBA/Governance/WSBA%20Bylaws/Current%20Bylaws.ashx
http://inbar.org/Portals/0/downloads/bog/BOG%20Bylaws.pdf
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elected or appointed officer may be removed by the Board of 
Governors if it determines, by a three-fourths vote, that the officer 
is either neglecting assigned duties to the Association, or has done 
or is threatening to do some act that is detrimental to the 
Association.   
 

 
South Carolina 
 
Article VI; Section 6.615 
 
Any Board of Governors member may be removed from office for 
cause, as hereinafter defined, on the two-thirds affirmative vote of 
the membership of the Board present at a meeting called for that 
purpose.  For purposes of this section, the term “cause” means any 
of the following:  . . . (e) the member’s engaging in adjudicated 
misconduct which is injurious to the Bar; . . . (g) conduct which 
would seriously impair the member’s ability to perform the 
member’s duties to the bar.   
 
West Virginia 
 
Article IV, Section 8 Vacancies16 
 
Vacancies in the office of governor shall be filled by the board for 
the unexpired term.  If any governor be determined by the board to 
have become incapacitated from performing his or her duties as 
governor, or if any governor be absent from any two consecutive 
meetings of the board, without cause deemed adequate by the 
board, he or she may be removed by the board.   
 
Oregon 
 
Article 2 Board of Governors; Subsection 2.20217 
 
Any officer of the Bar may be removed with or without cause on a 
three-fourths affirmative vote of all board members.  That position 
is then filled by the Board, at the same or a subsequent meeting, 
using the above rules as far as applicable.   
 

                                                 
15 http://www.scbar.org/AboutUs/Bylaws.aspx (emphasis added). 
16 http://www.wvbar.org/wp-content/uploads/2012/04/WV-Bar-Const-By-Laws-and-Rule-Regulations.pdf at 16.  
17 http://www.osbar.org/_docs/rulesregs/bylaws.pdf at 12 (emphasis added).  

http://www.scbar.org/AboutUs/Bylaws.aspx
http://www.wvbar.org/wp-content/uploads/2012/04/WV-Bar-Const-By-Laws-and-Rule-Regulations.pdf
http://www.osbar.org/_docs/rulesregs/bylaws.pdf
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New Mexico 
 
4.2 c Removal of Officers and Commissioners18 
 
Any five commissioners may sign a petition seeking the removal 
of an officer or commissioner and present that petition to the 
Executive Director.  The Petition for Removal shall set forth the 
reasons for removal.  Upon receipt of the Petition for Removal, the 
Executive Director shall send written notice to all commissioners 
that removal of the officer(s) or commissioner(s) has been 
requested, along with a copy of the Petition for Removal. . . . An 
officer or commissioner may be removed for cause by a three-
quarters (3/4) vote of the full BBC present at a regularly scheduled 
meeting of that body.   
 
Utah 
 
Rule 14-205(c)19 
 
A lawyer commissioner may be removed from the Board by the 
vote of eight of the twelve commissioners (other than the 
commissioner proposed for removal) at a meeting of which 
advance notice of the removal vote is given as provided in 
paragraph 14-204(a)(2), provided that commissioners who are 
eligible to vote but who are not in attendance at the meeting may 
submit their vote in writing to the executive director.   
 
Hawaii 
 
Article VII, Section 120 
 
Members of the Board of Directors may be removed for cause at 
any meeting duly called for that purpose upon a two-thirds (2/3) 
vote of the total members of the Board of Directors entitled to 
vote.   
 

                                                 
18 http://www.nmbar.org/AboutSBNM/Governance/Bylaws.pdf at 8.  
19 http://www.utcourts.gov/resources/rules/ucja/ch14/02%20Bylaws/USB14-205.html  
20 http://hsba.org/resources/1/Governance/HSBAConstitutionBylaws.pdf at 8 (emphasis added).  

http://www.nmbar.org/AboutSBNM/Governance/Bylaws.pdf
http://www.utcourts.gov/resources/rules/ucja/ch14/02%20Bylaws/USB14-205.html
http://hsba.org/resources/1/Governance/HSBAConstitutionBylaws.pdf
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Maryland – Section of Taxation 
 
Article IV, Section 321 
 
The Officers may, in their discretion, remove a Council member 
for failure to attend three (3) meetings (excepting excused 
absences) during any fiscal year of the Section or for other conduct 
unbecoming to the Section, or the Officers may accept the 
resignation of a Council Member. 
 
Missouri Association of Trial Attorneys 
 
Article III, Section 622 
 
The removal of any officer for good cause may be effected by a 
two-thirds (2/3) vote of the Board of Governors voting on the 
issue, provided however that notice of intent to propose such 
action is given to the members of the Board at least thirty (30) days 
prior to the vote.   
 
Texas Young Lawyers Association 
 
Article VII; Section 123 
 
For cause shown upon the presentation of written charges, the 
Board shall have the power to remove any officer or director from 
the Board not less than fourteen days after notice has been given to 
the Board and such officer or director.  The notice shall state the 
asserted charges and the date and time the same will be presented 
to the Board for action.   
 
It shall require at least 2/3rds vote of the directors present and 
voting in favor of removal in order to remove an officer or director 
from the Board . . . . 
 

                                                 
21 http://www.msba.org/sec_comm/sections/taxation/docs/bylaws.pdf at 3.  
22 https://www.matanet.org/index.cfm?pg=MATA%20Bylaws.  
23 http://www.tyla.org/tasks/sites/tyla/assets/File/08-09-TYLA-BYLAWS.pdf at 6.  

http://www.msba.org/sec_comm/sections/taxation/docs/bylaws.pdf
https://www.matanet.org/index.cfm?pg=MATA%20Bylaws
http://www.tyla.org/tasks/sites/tyla/assets/File/08-09-TYLA-BYLAWS.pdf
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Western District Bar Association of Wisconsin 
 
Article VII 7.9 Removal24 
 
A member of the Board of Governors may be removed after an 
appropriate hearing by the affirmative vote of two-thirds of all the 
members of the Board of Governors whenever in its best judgment 
the best interest of the Association would be served thereby.   
 
This list is not an exhaustive one25, but it clearly illustrates that the bylaw 

provisions at issue here are common and accepted.  Although the wording may be vary slightly 

among the states, all of the examples quoted above, and others, allow removal by the bar’s 

governing board on a vote of something more than the majority if that officer’s conduct is not in 

the best interest of the association.  The bylaw challenged here is among the most stringent in 

requiring not just a two-thirds majority of the Board, but a full 75 percent before removal may be 

effected. 

The opposition argues that the wording is vague and fails to state specific conduct 

which would be subject for removal.  Allowing removal for conduct which is contrary to the best 

interest of the State Bar is inherently broad, and was purposefully drafted that way.  Trying to 

draft a specified list of conduct that would be subject to removal would be an almost impossible 

task, and would create an inflexible standard unable to be used for unthinkable situations.  If it is 

permissible for the Wisconsin and United States Constitutions to permit expulsion for 

unspecified reasons, it follows that it should not be a concern for the challenged bylaws here.  

See Wis. Const. art. IV, § 8; U.S. Const. art. 1, § 5, cl. 2 (“Each house may determine the rules of 

its proceedings, punish its members for disorderly behavior, and, with the concurrence of two-

                                                 
24 http://www.wdbar.org/bylaws.htm#7 (emphasis added.) 
25 In addition, Board Source, a national organization that provides resources and guidance to non-profit 
organizations in matters of governance recommends a model removal provision similar to what was adopted by the 
Bar.  Attached as Exhibit D. 

http://www.wdbar.org/bylaws.htm#7
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thirds, expel a member.”); see also Rangel v. Boehner, No. 13-540, 2013 U.S. Dist. LEXIS 

173308, at * 46-48 (D.D.C. Dec. 11, 2013) (describing the “Discipline Clause” as necessarily 

“broad” and noting that an “accused Member is judged by no specifically articulated standards 

and is at the mercy of an almost unbridled discretion of the charging body.”) (citing United 

States v. Brewester, 408 U.S. 501, 519 (1972)).   

The opposition also argues that removal undermines the democratic process.  But 

that argument simply makes no sense when the very documents which guarantee that process 

allow expulsion of the elected members of the state legislature and of Congress under a process 

that similarly delegates to those bodies the authority to determine the grounds for removal and 

permits removal with the approval of a smaller majority than is required here.   

The opposition has failed to present any argument other than speculation about 

why removal would be an issue here in Wisconsin and ignores the fact that the challenged 

bylaws and proposed amended rules are nearly identical to, but more stringent than those 

governing Congress, the Wisconsin Legislature and many other bar associations.  The amended 

bylaws should be approved 

III. PROBLEMS IN OTHER STATE BAR ASSOCIATIONS ILLUSTRATE THE 
WISDOM AND NECESSITY OF REMOVAL PROCEDURES. 

In 2010, the treasurer and future president of the Minnesota State Bar, was 

sentenced to 18 years in prison after he sexually assaulted his 15-year old neighbor, a friend of 

his son’s, whom he spent years “grooming” for the attack.  (Exhibit A.)26     

                                                 
26 According to news reports and court documents, Aaron Biber “groomed” his 11 year old neighbor for sex for 
many years, culminating with Biber getting his victim drunk on the night of the teen’s freshman homecoming and 
having sex with him for more than two hours.  (Exhibit A.)  The victim threatened to kill himself and suffered 
severe physical, emotional, and psychological injury.  (Id.)  Biber was eventually caught after the police recorded a 
subsequent telephone call between the boy and Biber in which they arranged to meet for oral sex.  (Id.) 
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In Kentucky, the  Supreme Court permanently disbarred a past-president of the 

Kentucky State Bar in 2007, for various violations of ethical rules including mishandling more 

than $500,000 in public funds.  Ky. Bar Ass’n v. Catron, 229 S.W.3d 910 (Ky. 2007).  At the 

time of the violations, Catron was serving as the past-president of the Kentucky State Bar and 

had over ten years of service as an officer and/or board member.  Another former Kentucky Bar 

Association president was recently publicly reprimanded for “brazen misrepresentations” while 

serving as president. See Bonar v. Ky. Bar Ass’n, 405 S.W.3d 465 (Ky. 2013).  The investigation 

leading to the reprimand revealed that Bonar removed four individuals from a bar ethics 

committee who had ties to a firm with which she was involved in a fee dispute.   

These types of situations were known by the governance committee, who 

questioned what action it would be able to take to force removal if an officer or governor of the 

State Bar of Wisconsin engaged in similar conduct.  This concern was heightened after the 

committee also learned of a case in Rhode Island where the sitting state bar president resigned 

mid-term in the face of criminal charges.  The State Bar has discussed this case with the Rhode 

Island Bar Association, who noted that without a removal provision, they would have been 

unable to remove the sitting president if he had decided not to resign.  Similarly at the time 

Aaron Biber was charged with sexual assault of a minor in Minnesota, the Minnesota State Bar 

had no provision to remove him as treasurer.  Although Biber eventually resigned, the Minnesota 

State Bar realized that a change to its bylaws were necessary and adopted a removal provision in 

December 2010.27  Similar issues and concerns were presented at a National Association of Bar 

Executives conference that warned state bar associations to be mindful of such situations and to 

                                                 
27 http://www.mnbar.org/governance/assembly/minutes/2010-11.htm.  
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check the bylaws to make sure a procedure for removal is in place if it ever became necessary.  

See Exhibit E. 

Examples like these demonstrate why creating removal provisions is crucial to 

good governance and well within the requirement that the bylaws provide for “the orderly 

administration of the association’s affairs and activities” consistent with this Court’s Rules.   

IV. THE CHALLENGE TO THE BYLAWS ON FIRST AMENDMENT GROUNDS IS 
PREMATURE. 

Finally, the opposition argues that the amended bylaws and proposed Supreme 

Court Rule changes should both be rejected because they present a danger to the First 

Amendment rights of officers and governors.  This challenge is premature, and if ever 

appropriate, should be brought as an as-applied challenge by the aggrieved governor or officer, 

not as a facial challenge to the amended bylaws.   

While governors and officers of the State Bar do not relinquish their First 

Amendment right to freedom of speech as a consequence of serving as a governor or officer, the 

First Amendment is “not a license for insubordinate speech that impedes an [officers’ or 

governors’] performance of [their] duties or that interferences with the proper functioning of the 

workplace.”  Domiano v. River Grove, 904 F.2d 1142, 1145 (7th Cir. 1990).  In other words, 

there certainly could be situations where certain speech or conduct of officers and governors 

would serve as an appropriate basis to seek that person’s removal.  The courts apply a balancing 

test, stemming from Pickering v. Board of Educ., 391 U.S. 563 (1968), to determine whether the 

action was justifiable, despite the individuals’ First Amendment right to speak.  Domiano, 904 

F.2d at 1145.   

If a governor of officer was threatened with removal for what they believed was 

protected speech or conduct, that individual would have the opportunity to make their case to the 
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full Board before removal could be effected and, if removed regardless, could bring a cause of 

action against the State Bar if they believed appropriate.  Courts have already concluded – and 

use the same framework to analyze – that volunteers on governmental boards are afforded the 

same protections from termination or non-appointment as public employees who claim to have 

lost their employment in retaliation for exercise of their first amendment rights.  See Hyland v. 

Wonder, 972 F.2d 1129, 1136-40 (9th Cir. 1992); Morrison v. City of Reading, No. 02-7788, 

2007 U.S. Dist. LEXIS 16942, at *15 (E.D. Pa. 2007).   

Therefore, even if this Court has concerns that the State Bar may wield its 

removal authority improperly (although there is no basis for such a fear, and the opposition 

provides nothing to the contrary in it is filings), those concerns can, and should, be addressed 

only in the context of a specific circumstance where the affected individual’s and the 

organization’s respective interests can be appropriately balanced.  See League of Women Voters 

of Wis. Educ. Network, Inc. v. Walker, 2013 WI App 77, ¶ 7, 348 Wis. 2d 714, 834 N.W.2d 393 

(distinguishing differences between facial challenges where it must be shown that a law cannot 

be enforced “under any circumstances” and as-applied challenges where “the challenger must 

show that his or her constitutional rights were actually violated.”).  Because the opposition 

cannot show that the removal provision would be impermissible “under any circumstances” the 

challenge is premature.   

  



21 
4842-1034-5239. 

CONCLUSION 

For all the reasons outlined above, the Court should reject the challenges to both 

petitions and should adopt the proposed revisions to SCR 10.04 and 10.05 and approve the 

changes to Article II, Section 7(b), and Article III, Section 10(b), of the Bar’s bylaws.   

 
Dated:  January 3, 2014           

Roberta F. Howell, WI Bar No. 100275 
Eric J. Hatchell, WI Bar No. 1082542 
FOLEY & LARDNER LLP 
150 East Gilman Street 
Post Office Box 1497 
Madison, WI 53701-1497 
(608) 258-4273 
(608) 258-4258 (facsimile) 
rhowell@foley.com 
ehatchell@foley.com 
Attorneys for the State Bar of Wisconsin 

 


















































































































































































































































