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STATE OF WISCONSIN      IN SUPREME COURT 
 
In the matter of amendment of the Code of  
Judicial Conduct's rules on recusal. 
 
In the matter of amendment of Wis. Stat. § 757.19 
       
 
 

Just i ce Davi d T.  Pr osser ,  Jr .  has pr oposed t he f ol l owi ng 

r evi s i ons t o amendment s pr oposed i n r ul e pet i t i ons 08- 25 and 09-

10 f i l ed by t he Wi sconsi n Real t or s Associ at i on and Wi sconsi n 

Manuf act ur er s & Commer ce,  r espect i vel y.    

 

60. 04 (7) Ef f ect  of  Campai gn Cont r i but i ons.  A j udge shal l  

not  be r equi r ed t o r ecuse hi msel f  or  her sel f  i n a pr oceedi ng 

based sol el y on any endor sement  or  t he j udge' s campai gn 

commi t t ee' s r ecei pt  of  a l awf ul  campai gn cont r i but i on,  i ncl udi ng 

a campai gn cont r i but i on f r om an i ndi v i dual  or  ent i t y i nvol ved i n 

t he pr oceedi ng.  

COMMENT 

Wi sconsi n v i gor ousl y debat ed an el ect i ve 
j udi c i ar y dur i ng t he f or mat i on and adopt i on of  t he 
Wi sconsi n Const i t ut i on i n 1848.  An el ect i ve j udi c i ar y 
was sel ect ed and has been par t  of  t he Wi sconsi n 
democr at i c t r adi t i on f or  mor e t han 160 year s.  

Campai gn cont r i but i ons t o j udi c i al  candi dat es ar e 
a f undament al  component  of  j udi c i al  el ect i ons.  Si nce 
1974 t he si ze of  cont r i but i ons has been l i mi t ed by 
st at e st at ut e.   The l i mi t  on i ndi v i dual  cont r i but i ons 
t o candi dat es f or  t he supr eme cour t  was r educed f r om 
$10, 000 t o $1, 000 i n 2009 Wi sconsi n Act  89 af t er  t he 
2009 supr eme cour t  el ect i on.   The l egi s l at i on al so 
r educed t he l i mi t  on cont r i but i ons t o supr eme cour t  
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candi dat es f r om pol i t i cal  act i on commi t t ees,  f r om 
$8, 625 t o $1, 000.  

The pur pose of  t hi s r ul e i s t o make cl ear  t hat  
t he r ecei pt  of  a l awf ul  campai gn cont r i but i on by a 
j udi c i al  candi dat e' s campai gn commi t t ee does not ,  by 
i t sel f ,  r equi r e t he candi dat e t o r ecuse hi msel f  or  
her sel f  as a j udge f r om a pr oceedi ng i nvol v i ng a 
cont r i but or .  An endor sement  of  t he j udge by a l awyer ,  
ot her  i ndi v i dual ,  or  ent i t y al so does not ,  by i t sel f ,  
r equi r e a j udge' s r ecusal  f r om a pr oceedi ng i nvol v i ng 
t he endor ser .   Not  ever y campai gn cont r i but i on by a 
l i t i gant  or  at t or ney cr eat es a pr obabi l i t y  of  bi as 
t hat  r equi r es a j udge' s r ecusal .  

Campai gn cont r i but i ons must  be publ i c l y r epor t ed.  
Di squal i f y i ng a j udge f r om par t i c i pat i ng i n a 
pr oceedi ng sol el y because t he j udge' s campai gn 
commi t t ee r ecei ved a l awf ul  cont r i but i on woul d cr eat e 
t he i mpr essi on t hat  r ecei pt  of  a cont r i but i on 
aut omat i cal l y i mpai r s t he j udge' s i nt egr i t y.  I t  woul d 
have t he ef f ect  of  di scour agi ng " t he br oadest  possi bl e 
par t i c i pat i on i n f i nanci ng campai gns by al l  c i t i zens 
of  t he st at e"  t hr ough vol unt ar y cont r i but i ons,  see 
Wi s.  St at .  § 11. 001,  because i t  woul d depr i ve c i t i zens 
who l awf ul l y cont r i but e t o j udi c i al  campai gns,  whet her  
i ndi v i dual l y or  t hr ough an or gani zat i on,  of  access t o 
t he j udges t hey hel p el ect .  

 
I nvol unt ar y r ecusal  of  j udges has gr eat er  pol i cy 

i mpl i cat i ons i n t he supr eme cour t  t han i n t he c i r cui t  
cour t  and cour t  of  appeal s.  Li t i gant s have a br oad 
r i ght  t o subst i t ut i on of  a j udge i n c i r cui t  cour t .  
When a j udge wi t hdr aws f ol l owi ng t he f i l i ng of  a 
subst i t ut i on r equest ,  a new j udge wi l l  be assi gned.  
When a j udge on t he cour t  of  appeal s wi t hdr aws f r om a 
case,  a new j udge al so i s assi gned.  When a j ust i ce of  
t he supr eme cour t  wi t hdr aws f r om a case,  however ,  t he 
j ust i ce i s not  r epl aced.  Thus,  t he r ecusal  of  a 
supr eme cour t  j ust i ce al t er s t he number  of  j ust i ces 
r evi ewi ng a case as wel l  as t he composi t i on of  t he 
cour t .   These r ecusal s af f ect  t he i nt er est s of  non-
l i t i gant s as wel l  as non- cont r i but or s,  i nasmuch as 
supr eme cour t  deci s i ons al most  i nvar i abl y have 
r eper cussi ons beyond t he par t i es.  
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60. 04 (8) Ef f ect  of  I ndependent  Communi cat i ons.  A j udge 

shal l  not  be r equi r ed t o r ecuse hi msel f  or  her sel f  i n a 

pr oceedi ng wher e such r ecusal  woul d be based sol el y on t he 

sponsor shi p of  an i ndependent  expendi t ur e or  i ssue advocacy 

communi cat i on ( col l ect i vel y,  an " i ndependent  communi cat i on" )  by 

an i ndi v i dual  or  ent i t y i nvol ved i n t he pr oceedi ng or  a donat i on 

t o an or gani zat i on t hat  sponsor s an i ndependent  communi cat i on by 

an i ndi v i dual  or  ent i t y i nvol ved i n t he pr oceedi ng.  

COMMENT 

I ndependent  expendi t ur es and i ssue advocacy 
communi cat i ons ar e di f f er ent  f r om campai gn 
cont r i but i ons t o a j udge' s campai gn commi t t ee.  
Cont r i but i ons ar e r egul at ed by st at ut e.  They ar e of t en 
sol i c i t ed by a j udge' s campai gn commi t t ee,  and t hey 
must  be accept ed by t he j udge' s campai gn commi t t ee.  
Cont r i but i ons t hat  ar e accept ed may be r et ur ned.  By 
cont r ast ,  nei t her  a j udge nor  t he j udge' s campai gn 
commi t t ee has any cont r ol  of  an i ndependent  
expendi t ur e or  i ssue advocacy communi cat i on because 
t hese expendi t ur es or  communi cat i ons must  be 
compl et el y i ndependent  of  t he j udge' s campai gn,  as 
r equi r ed by l aw,  t o r et ai n t hei r  Fi r st  Amendment  
pr ot ect i on.  

 
A j udge i s not  r equi r ed t o r ecuse hi msel f  or  

her sel f  f r om a pr oceedi ng sol el y because an i ndi v i dual  
or  ent i t y i nvol ved i n t he pr oceedi ng has sponsor ed or  
donat ed t o an i ndependent  communi cat i on.  Any ot her  
r esul t  woul d per mi t  t he sponsor  of  an i ndependent  
communi cat i on t o di ct at e a j udge' s non- par t i c i pat i on 
i n a case,  by sponsor i ng an i ndependent  communi cat i on.   
Aut omat i cal l y di squal i f y i ng a j udge because of  an 
i ndependent  communi cat i on woul d di sr upt  t he j udge' s 
of f i c i al  dut i es and al so have a chi l l i ng ef f ect  on 
pr ot ect ed speech.  
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60. 06 (4) Sol i c i t at i on and Accept ance of  Campai gn 

Cont r i but i ons.  A j udge,  candi dat e f or  j udi c i al  of f i ce,  or  j udge-

el ect  shal l  not  per sonal l y sol i c i t  or  accept  campai gn 

cont r i but i ons.  A candi dat e may,  however ,  est abl i sh a commi t t ee t o 

sol i c i t  and accept  l awf ul  campai gn cont r i but i ons.  The commi t t ee 

i s not  pr ohi bi t ed f r om sol i c i t i ng and accept i ng l awf ul  campai gn 

cont r i but i ons f r om l awyer s,  ot her  i ndi v i dual s,  or  ent i t i es even 

t hough t he cont r i but or  may be i nvol ved i n a pr oceedi ng i n whi ch 

t he j udge,  candi dat e f or  j udi c i al  of f i ce,  or  j udge- el ect  i s  

l i kel y t o par t i c i pat e.  A j udge,  candi dat e f or  j udi c i al  of f i ce,  or  

j udge- el ect  may ser ve on t he commi t t ee but  shoul d avoi d di r ect  

i nvol vement  wi t h t he commi t t ee' s f undr ai s i ng ef f or t s.  A j udge,  

candi dat e f or  j udi c i al  of f i ce,  or  j udge- el ect  may appear  at  hi s 

or  her  own f undr ai s i ng event s.  When t he commi t t ee sol i c i t s or  

accept s a cont r i but i on,  a j udge,  candi dat e f or  j udi c i al  of f i ce,  

or  j udge- el ect  shoul d be mi ndf ul  of  t he r equi r ement s of  SCR 60. 03 

and 60. 04( 4) ;  pr ovi ded,  however ,  t hat  t he r ecei pt  of  a l awf ul  

campai gn cont r i but i on shal l  not ,  by i t sel f ,  war r ant  j udi c i al  

r ecusal .   

COMMENT 

Under  l ongst andi ng Wi sconsi n l aw,  a j udi c i al  
candi dat e may not  per sonal l y sol i c i t  or  accept  
campai gn cont r i but i ons.   However ,  a j udi c i al  candi dat e 
may f or m and r el y upon a campai gn commi t t ee t o sol i c i t  
and accept  cont r i but i ons f or  t he j udi c i al  campai gn.  
Lawyer s,  ot her  i ndi v i dual s,  and ent i t i es ar e not  
excl uded f r om t hi s pr ocess mer el y because commi t t ee 
member s or  cont r i but or s may be i nvol ved i n pr oceedi ngs 
i n whi ch t he j udge i s l i kel y t o par t i c i pat e.  
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The sol i c i t at i on of  cont r i but i ons f r om 
par t i c i pant s i n j udi c i al  pr oceedi ngs i s al ways a 
mat t er  r equi r i ng c l ose,  car ef ul  at t ent i on.   Campai gn 
commi t t ees shoul d be sensi t i ve t o t he exi st ence of  
pendi ng l i t i gat i on,  t he pr oxi mi t y of  j udi c i al  
el ect i ons,  and t he wor di ng of  campai gn sol i c i t at i ons 
t o avoi d t he appear ance of  pr omi se or  pr essur e.  

A j udge shoul d avoi d havi ng hi s or  her  name 
l i st ed on anot her ' s f undr ai s i ng sol i c i t at i on even when 
t he l i s t i ng i s accompani ed wi t h a di scl ai mer  t hat  t he 
name i s not  l i s t ed f or  f undr ai s i ng pur poses.  
 

Acknowl edgement  by a j udge or  candi dat e f or  
j udi c i al  of f i ce of  a cont r i but i on i n a cour t esy t hank 
you l et t er  i s  not  pr ohi bi t ed.  
 


