STATE OF WISCONSIN IN SUPREME COURT

In the matter of amendment of the Code of
Judicial Conduct's rules on recusal.

In the matter of amendment of Wis. Stat. 8 757.19

Justice David T. Prosser, Jr. has proposed the follow ng
revisions to amendnments proposed in rule petitions 08-25 and 09-
10 filed by the Wsconsin Realtors Association and Wsconsin

Manuf acturers & Conmmerce, respectively.

60.04 (7) Effect of Canpaign Contributions. A judge shall
not be required to recuse hinself or herself in a proceeding
based solely on any endorsenment or the judge's canpaign
commttee's receipt of a |awful canpaign contribution, including
a canpaign contribution from an individual or entity involved in
t he proceedi ng.

COMVENT

W sconsin vi gorously debat ed an el ective
judiciary during the formation and adoption of the
W sconsin Constitution in 1848. An elective judiciary
was selected and has been part of the Wsconsin
denocratic tradition for nore than 160 years.

Canpai gn contributions to judicial candidates are
a fundanental conponent of judicial elections. Since
1974 the size of contributions has been limted by
state statute. The |limt on individual contributions
to candidates for the suprene court was reduced from
$10,000 to $1,000 in 2009 Wsconsin Act 89 after the
2009 suprenme court election. The legislation also
reduced the limt on contributions to suprene court




candidates from political action commttees, from
$8, 625 to $1, 000.

The purpose of this rule is to nake clear that
the receipt of a lawful canpaign contribution by a
judicial candidate's canpaign commttee does not, by
itself, require the candidate to recuse hinself or
herself as a judge from a proceeding involving a
contributor. An endorsenent of the judge by a |awer,
other individual, or entity also does not, by itself,
require a judge's recusal from a proceedi ng involving
t he endorser. Not every canpaign contribution by a
litigant or attorney creates a probability of bias
that requires a judge's recusal.

Canpai gn contributions nmust be publicly reported.
Disqualifying a judge from participating in a
proceeding solely because the judge's canpaign
conmittee received a lawful contribution would create
the inpression that recei pt of a contribution
automatically inpairs the judge's integrity. It would
have the effect of discouraging "the broadest possible
participation in financing canpaigns by all citizens
of the state" through voluntary contributions, see
Ws. Stat. 8§ 11.001, because it would deprive citizens
who lawfully contribute to judicial canpaigns, whether
individually or through an organi zation, of access to
the judges they help elect.

| nvol untary recusal of judges has greater policy
inplications in the suprene court than in the circuit
court and court of appeals. Litigants have a broad
right to substitution of a judge in circuit court.
Wen a judge withdraws following the filing of a
substitution request, a new judge wll be assigned.
When a judge on the court of appeals wthdraws from a
case, a new judge also is assigned. Wien a justice of
the suprene court withdraws from a case, however, the
justice is not replaced. Thus, the recusal of a
suprene court justice alters the nunmber of justices
reviewing a case as well as the conposition of the
court. These recusals affect the interests of non-
litigants as well as non-contributors, inasnuch as
suprene court deci sions al nost invariably have
reper cussi ons beyond the parties.




60.04 (8) Effect of Independent Communications. A judge
shall not be required to recuse hinself or herself in a
proceedi ng where such recusal would be based solely on the
sponsorship of an independent expenditure or issue advocacy
communi cation (collectively, an "independent comrunication") by
an individual or entity involved in the proceeding or a donation
to an organi zation that sponsors an independent comrunication by

an individual or entity involved in the proceeding.

COMMENT
| ndependent expenditures and issue advocacy
communi cat i ons are di fferent from canpai gn

contributions to a judge's canpaign conmittee.
Contributions are regulated by statute. They are often
solicited by a judge's canpaign committee, and they
nmust be accepted by the judge's canpaign comrttee.
Contributions that are accepted may be returned. By
contrast, neither a judge nor the judge' s canpaign

comittee has any cont rol of an i ndependent
expenditure or issue advocacy conmmunication because
t hese expendi t ures or communi cat i ons nust be

conpletely independent of the judge's canpaign, as
required by law, to retain their First Amendnent
protection.

A judge is not required to recuse hinself or
herself from a proceeding solely because an individual
or entity involved in the proceeding has sponsored or
donated to an independent comunication. Any other
result would permt the sponsor of an independent
communi cation to dictate a judge's non-participation
in a case, by sponsoring an independent comruni cati on.
Automatically disqualifying a judge because of an
i ndependent conmmuni cation would disrupt the judge's
official duties and also have a chilling effect on
pr ot ect ed speech.




60.06 (4) Solicitation and Acceptance of Canpai gn
Contributions. A judge, candidate for judicial office, or judge-
el ect shal | not personally solicit or accept canpai gn
contributions. A candidate may, however, establish a commttee to
solicit and accept |awful canpaign contributions. The commttee
is not prohibited from soliciting and accepting |awful canpaign

contributions from |awers, other individuals, or entities even

t hough the contributor nay be involved in a proceeding in which

the judge, candidate for judicial office, or judge-elect is

likely to participate. A judge, candidate for judicial office, or

judge-elect may serve on the conmmttee but should avoid direct
i nvol venent with the commttee's fundraising efforts. A judge
candidate for judicial office, or judge-elect may appear at his
or her own fundraising events. \Wwen the commttee solicits or

accepts a contribution, a judge, candidate for judicial office,

or judge-elect should be m ndful of the requirenents of SCR 60. 03

and 60.04(4); provided, however, that the receipt of a |awf ul

canpaign contribution shall not, by itself, warrant judicial

recusal .

COVMENT

Under |ongstanding Wsconsin law, a judicia
candidate may not personally solicit or accept
canpai gn contri buti ons. However, a judicial candidate
may form and rely upon a canpaign comrittee to solicit
and accept contributions for the judicial canpaign.
Lawers, other individuals, and entities are not
excluded from this process nerely because committee
menbers or contributors nmay be involved in proceedings
in which the judge is likely to participate.




The solicitation of contributions from
participants in judicial proceedings is always a

matter requiring close, careful attention. Canpai gn
coommttees should be sensitive to the existence of
pendi ng litigation, t he proximty of j udi ci al

el ections, and the wording of canpaign solicitations
to avoi d the appearance of prom se or pressure.

A judge should avoid having his or her nane
listed on another's fundraising solicitation even when
the listing is acconpanied with a disclainer that the
name is not listed for fundraising purposes.

Acknow edgenent by a judge or candidate for
judicial office of a contribution in a courtesy thank
you letter is not prohibited.



